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PREFACE TO THE THIRD EDITION. 


This volume hacl nil been set before the tiiial draft of the pn-seiit 
Procedure Code was announced. Pending its enactment th«‘ ijublication 
of this work was held in abeyance, and when it was enacted, it had to i>e 
practically re-written. The volume as now issued has been divided inti> 
two parts—the first dealing with the substantive law relating to mortgages 
and charges, and the second with the procedure applicable thereto. 'I'he 
latter was formerly enacted in the Transfer of Property Act, and therefore 
formed a necessary part of a professed commentary on that Act, But the 
transpositions of all such sections to the Code of Civil Procedure would have 
well justified their omission from the present work. But it would have 
at the same time made the work proportionately incomplete, since the 
procedure relating to mortgages is so intimately connected with their 
principles that the one cannot be wrested fi*om the other. Moreover, it is 
one of the aims of these volume:; to present a complete survey of the 
subject apart from its treatment in the Act. The.se sections, disguised as 
rules, have, therefore, been again as fully annotated ns if they had 
remained a part of the Transfer Act. 

Besides the new Code of Civil Procedure two other importanl 
enactments (the Limitation and the Eegistration Acts) have been recently 
amended and re-enacted. The text has been throughoui revised in the 
light of changes introduced by them, The legislation of these Acts has 
had the effect of settling many controversial |xjints an«l thus superseding 
a quantity of case-law which te»uned with them. It would have perhaps 
been simpler to eliminate from the text all such references, but such 
simplifieatton would have been dearly bought, for nowhere else more than in 
the law relating to property are such references necessary, both for the 
purpose of investigating title as for the purpose of understanding the opera 
tion and effect of the nile.s which at any time define and control the trans- 
iniBsion of property. 

The present work thus remains an unmutiluted treatise presenting a 
complete statement of the law of mortgages and charges, and though 
forming a volume of the commentary on the Law of Transfer, it will be found 
to have assumed that- garb merely for the sake of convenience and so as to 
serve the double purpose of expounding the subject as well as the Act. 

The referen^’es to cases have been brought down to the end of March. 

H. S. G. 


July, 1909, 
B 
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CHAPTER IV. 

, Topical Mroduction._This Chapter deals with the mortsraees 
CoSAct *te Indian 

ra^Tdeiin^ 

"agcTLL" ‘T” “•'"wn.ave madfit cLf; thattt^ort' 

other moveable. property require to be separately tr7ated “i) ' ^ 

mortgage cau only be created by t contract a cbiu-tA ® 

ways. When the latter U. however created bv'^ltraTf^ 

to a simple morCgagc from which however it iJ jt approsimatea 

involves "no transfer^! property aiid impUe; the 

the money Hocured thereby. Ah such ^ t is not^ ^ 

/ide transferee for considemtion witHoul notice ^ 

Ah regards mortg»g<*H the chapter is intended to comprise all WnriTm. 
fom.H of mortgages but it has omitted for the most common of tLm ^ 
VIZ th^ Qahan Lahan or Dai-ul-wafa or Shartiya Rahan mortgage which 
common y passes for a mortgage by conditional sale, but from whi^h ^ 
IS entirely different and easily distinguishable. In fact in these two fnrTTvo 
of mortgages, the conditions are exactly reversed. The conditional Se 
of mortgage is described to bo an ostensible sale, the condition beine that 
If the money si^unvl thereby is not paid as proruised. the sale® sha^^ 
become absolute, but that if the money is so paid the sale shall be void or 
the buyer st.alj reconvey the property to the seller. In u Gahan T 
mortg^e. on tlus oth(*r hand, the contract is in its inception one of mort 
gage but the condition is that on repayment of the debt secured tWbv 

Tliis automatic conversion of a security into a sale had led to th^ 

repealed with the passing 

Act. 8 69 of which protect* the classes who were apt to lose their rron^ 
wi Ik Wench of covenant. These Regulations were repealed and renh^S 
by this Act. which, however, did not* in the first insW eSrtld 

* British India. It still does not apply to several tracts inciu^lSe 
Punjab where the mortgagee may still exercise his power of sale withoi.f 
tetervention of the Court.(*> and in Sindh, before 1914 where neither fh^ 
Begulati ona nor the Act applied, the mortgagee by conditional eair was 
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held to become the owner on breach of the condition to pay on the date 
fixed in the mortgage.0> 

this mortgage were literally enforced. It 

result that Bengal Regulations were enacted which 

of treating the mortgage as converted into a sale from hands of th 
mortgagee and placed it under the control of the Courts. The procedu 
sanctioned by the Regulations was as follows;— 

1257 Previous Law as to Conditional Sale.—Anterior to the year 
.1, b™.1 UP “m, the righte of a bolder of bai-6il-^«/a (cond.t.ona 
OeSfS' P.t sale) were enforceable according to the stnet terms of the 
vlncee. agreement. It was then necessary for the mortgag , 

he wished to save his estate from forfeiture, to pay the when due 

or to pay it into Court, pursuant to the provisions 
1798 <2? wthin the stipulated period for the repayment of the loan, and on 
default the property passed to the mortgagee without any further act on 
L part, or the Ltervention of the Court.(=> The mortgagaor had then no 
rieht of redemption, and the transaction once closed could not be re¬ 
opened By the Bengal Regulation XVII of 1806. founded upon the 
practice of the English Courts of Equity, a modification of this strict rule 
of the rights given to the holder of such a contract was introduced. The 
seventh section gave the mortgagor a right of redemption within one year 
commencing from an application by the mortgagee to the Court under the 
eighth section for the foreclosure of his mortgage. Under the Regulations, 
mortgagee could not acquire absolute title over the property mortgaged 
to him without an order of the District Judge to that effect foreclosing 
the mortgage. After such an application the mortgagor must either pay 
or tender the money lent, or the balance then due, or he must make a 
deposit pursuant to Bengal Regulation I of 1798, section 2. 'I’he gmeral 
effect of these Regulations was that, if anything remained due on the mort¬ 
gage, and the mortgagor made no deposit, or an insufficient one, the right 
was gone at the expiration of the year of grace. But the title of the mort¬ 
gagee was not completed-; he had to bring a suit to recover possession, or 
obtain a declaration by the Court of his title, if he was in possession, and 
in that suit the mortgagor could contest the validity of the conditional 
sale, or the regularity of the proceedings taken under Regulation XVII of 
1806, in order to make it absolute, or he might prove that nothing was due. 
or that the deposit was sufficient to recover what was due; but the issue, 
so far as the right of redemption is concerned, was whether anything 
remained due to the mortgagee at the end of the year of grace, and if so. 


*** ^ w viiau wic cuiiuitiuu 01 lOreciOSurB rcquircu 

by section 8. Regulation XVII of 1806, was that the mortgagor should be 
furnished with a copy of the petition, and should have a notification from 


(1) Fmmji V. SnUemanji, [19121 ii S. 
L.R., 178 ; 19 I.C. 428. 

(2) This Regulation applied in tlie first 
instance only to Bengal. Behar. Oris.sa, 
and Benares, but was extended to the 
provinces ceded by the Nawab Viaier 
by Ben. Reg. XXXIV of 1803. as. 12—l.v 


(3) Sureffoouhna v. Enayet Hosstiiu 
5 W.R.. 88. F.B. 

(4) Mullikarjunitdu v. MuUikarjunudu- 
M. 185 ; OobfirJhan v. Goknl Daa, 2 /!■ 

633. 

(5) Forhts V. Ametrooniasa, 10 
340. 
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the Judge in order that he may within a year from the time of such notice, 
redeem the property. The provisions of the Regulations were so strictly 
enforced that the mortgagor was held not to have entirely lost his right to 
redeem unless all its terms had been duly complied with.^^> though partita 
were free to contract themselves cub of the Regulations. 

1258. The functions of the Judge under the section were rcerely 
Hotice under ministerial, and the year of grace was held to run from 
the aeguUiioni. time of service of the notice upon him, and which had 

to be established by the mortgagee seeking foreclosure by 
evidence apart from the Nazir’s certificate. The year of grace -allowed to 
the mo^agor for redemption ran from the date of service of notice and not 
irom the date of the order or of its issue.<5) The provisions of section 9 
«erc regarded as imperative, and as prescribing conditions precedent to the 
right of the mortgagee to enforce forfeiture of the estate of the mortgagor 

their object, the protection of mortgagors from fraud.C<) 

1 ho title of the mortgagee to the land became absolute and his rights as 
mortgag^ ripened into ownership as soon as the year of grace expired.<«> 
iifl ';r accordingly required to certify due service in accordance 

III • . of the Regulation, to which he might add any 

elucidutmg fact« necesaaiy to be recorded as occurring within*^the year 

grace. « U was accordingly held that if the notice did nord^fothr 
(IcHcnbo the various courses open to the mortgagor under the -Roau\^^I‘ 
it was a defective notice, vitiating the forecloLr^ p^ceediiTgs.tn 
floHurc notice should have issued on expiry of the stipulated period other 
wise It was treated as premature and useless.(8) Where a morbgior 
j.pp. nrcd, on receipt of .a defective notice of foreclosure to contest the noUce 
and offered to pay, it did not amount to a waiver of hia rights,W Thp 
notice was not held defective simply because the area of the land was not 
.•nterr.j or thci amount was not speeilicd. or that the Judge’s signature wa«> 
not his official Rignature, or that it was illegible to ordinary people Oo> a 
mis-statement as to the amount due on the mortgage did not invalidate 
the noticom) though if the year of grace was set dowm as running from the 
'late of the notice itself, instead of from the date of its service the defenf 
uas hehl to be fatal.(’ 2 ) xi,p notice or notices were to bear the Jud£?e'K 
full signature and not mere initials.dS) though if they bore uUo the 
of the Court, Um principle of 0.,.r.ia Htc c.^raefa wonid 

..pply.CNi notice without the .^iennture of the JudRc or wo“h thf 

(333) ; Ifhrro v. ih.. 783 (784). 

(0) AUh/h Aft/ V. Xuvfl Cootnar, 7 W.R., 

I • 

V. 12I.C. 5^0 

I ><«l 1 I* 

(0) V. Xnthmal, (1907) P.R. 

^ JIJtf. 

!!?! 12 I.c. 630. 

2 tTiV si¬ 

lt I w TnpKkur iJang V. Muhammad. (1908) 
I ^o. 74. 

(13) Kubra Ribi V. Wajid Khan.lQ A. 

U., on per Stanley. C..7.. in Bhaa- 

u'ai V. BaUto. 29 A. 145. . 

(14) Bhogutit V. Dftldto, 29 A. 145. 


(1) Kunj Bthral v. llHldm Hul, \\ A.L..I. 
531 (533) ; Bfuial Hnm v. Ta) Ali, 4 .X.L.J. 
417; Mi. Dfuinnia v. ^ffldor Siuyh. 12 
l.(\ 345 (34H) ; Socket ,^ittgh V. I}iol Shujh, 
(1007) P.H. No. 45; Mt. Sokhtou'firi v. 
Shibh4m LiU. 13 l.Cr. 521. 

(2) Bhurf. Mnl v, Jauftya, (190.5) P.L.R. 
No. 52; Bhiig Sttujh v. Ifnjiu*o Singh, 
(1905) P.R. 50. 

(3) .Xfohesk Chufider v. Tarinre, iCi 
W.R., 27 F.R.; SorttuUr v. ihrarkainf, 
3 O. 397 P.C.; Thakur IMmm v. Muharnmnd. 
(1005) P.L.R. No. 74. 

(4) Mndhoper$ad v. Oajudhar, 11 C. 
HI P.C.; BMa Baksh v. LaUn Prasad. 
H A. 35H ; Ajaib Soih v. AfolAura. 11 A. 

; Sortnder Nomm v. Dttorko Lot. 
3 O. 397 P.C. 

(6) Bulouda v. Z>itron«. 14 I.C. 332 
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si^maUire of only Ins nnni^t niii.Of or sheristadarS^^ but bearing the of 

bis t'ourt, was held to be informal and bad and vitiated the wliole 
foreclosure proceedings ab Where the mortgaged property was 

situate in two districts, an order made by the Judge of one district for 
foreclosure of the wliole of the mortgaged property was sufficient.So 
the foreclosure-proceedings taken in the North-Western Provinces were 
held to operate on the property situate in Oudh where the Kegulations were 
in force at the time of the foreclosure-proceedings.t®) Of course, as 
observed before, the due service of the notice of foreclosure was an all 
essential preUminarv tf) a foreclosure-proceeding and its service should have 
been evidenced by the clearest proof, and should have been in all cases, if 
not personal, at least such as to leave no doubt in the mind of the Court 
that the notice itself must have reached the hands or come to the 
knowledge of the niortgagor.t^> But while personal service was to be 
striven for, it could be dispensed with, if it could be clearly provetl thai 
despite efforts made for that purpose personal service was impracticable.(’) 
For example, the notice might have been affixed if the mortgagor was 
absent from home.(”> A notice for the minor mortgagor might lie served 
on his certificated or natural guardian,or in the event of his death on 
his representative,riO) which included a person who possessed an interest in 
the equity of redemption at the date of the notice.UU The mortgagee 
must prove service by affirmative evuhuieo if it is <lenied liy the mort- 
gagor.U2) A notice served on the Bambardar alone who had executed the 
mortgage both for himself and as agent of the other co-sharers, was 
considered insufficient, as it was necessary that the co-sharers should also 
have had notice of the proceedings.(”) Where there were several mort¬ 
gagors, service of notice upon all was essential.O'*) 


1259. A mortgagee seeking to foreclose was bound to proceed in accord¬ 
ance with the Regulations.Its redemption might 
Other procedura be made ns in an ordinary mortgage, Ordinarily, 

under the Beguli mortgagee was bound to institute proceeding- flu- 

foreclosure within twelve years. }mt if there he “ good aiul 
sufficient cause,” as the pendency of litigation ns to the ownershi)) of ilie 
equitA of redemption, between the heirs of the mortgagor and a partv claim¬ 
ing 1 ^. purchaser, that limit could be extended.The mortgagee was 


(1) fiurlal V. Manickpftl, 3 N.W.P. 
H.C.R., no; Htimtmnn v. Bbairou, 12 
A. 189. 

(2) Domrt v. Nathiii, 13 C. 50. 

(3) Basdeo v. Maladin, 4 A. 270, 

(4) S. 8. Beng. R?g. XVI of 1800; 
Rasmuni v. Prankiitkeu. 4 M.1..A.. 392. 

(5) Surjan Sinjk v. Jtiyan yath, 2 A. 
313. 

(6) Eiuuf All V. Azmtiloofihsa, fI864), 
W. R.. 49 ; Bank of HindMlnn v. Shoro’ 
ahibala, 2 C. 311. 

(7) Mudho V. Mahtnh, 3 N. \V. P. H 
C. R., 325. 

18) Soorjoo Kant v. K rhto, 14 W R 

423. 

(9) Dahee Pershnd v. ^iaH Khan, 2 N. 
W. P. H. C. R., 444 ; Bujirao v. Chxlab 
8 N. L. R., 136 (139). 

(10) Basmonte v. PrankUsen, 7 W. R. 


06 P. C. (s. c.) S»ib nom Ras Miini v, 
Pranktshen, 4 392 ; Ram Chxmler 

V. Jfinob All, 17 W. R.. 230. 

(11) Bhimrnj v. Mt. Rabi, 2 Xng. L. R., 
113* 

(12) Sookhtnun v. Choornjnun. 1 Agra 
172; Tazun v. Shib Chunder. 19 W. R., 
170; Sitla Bakah v. Lalta Prasad, 8 A. 
388. 

(13) Punchum v. Mungle, 2 Agra (Pt. 
2 )» 207 « 

(14) Norendra Narain v. DvurkaM, 3 
C. 397 P.C.; Madhoperaad v. Gajudar, 
11 C. Ill P.C. 

(15) S. 14. Beng. Reg. HI of 1793, s. 
3; Reg- II of 1803. sa. 7, 8. Reg. XVII of 
1806 ; Prannath v. Rookea, 7 M.I.A., 323. 

(16) S. 14, Beng. Reg. HI of 1793,' 
(Binntation). 
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entitled to dispute the title of a party who claimed as purchaser frum the 
mortgagor, and he was not estopped from urging the plea, merely because 
he had served the notice of foreclosure on him as the occupant of the ni‘'ri- 
gapd property.^) The right of the mortgagee to petition for foreclosure 
Old not anse until the period stipulated in the proviso for redemption had 
expired. That period could not be affected, or altered by a contract in the 
need of mortgage, making, without reference to redemption the whole 
principal lent due upon failure to pay interest at a certain time. In a 
mortgage by conditional sale in the English form the proviso for reclemp- 

on payment of the principal lent with interest, in three years 
r^tor mortgage the land should be reconvejed to^ the 

th^f [■ *1 ^ provided that upon any default in payment of 

t^be instalment half-yearly. Jibe whole principal and interest shoX Wome 

Ictioa 8^ filed If.B petition on”: 

i"I&thetrnln\'Tc”ek“«n!'‘to ofh“‘ 

to the proviso for redemption could not , nor referring 

what was to be regarded as the “ '^tfoulated account in determining 

tt-rm meant the stipxihited period for^redemnf^*^*^*®^ y-vhich remained. This 
expiry of which the n,ort8!:gcMln,VifZ*'£r’ ' 

been prfinaturely filetl, section 8 the^Rpooi'f petition ha<| 

into operation and the right to redei»m^.? 

Mile could, by agreement and acts of th^narUes^hf^l* ® ^ conditional 

formal proceedings taken under the RegulaUon W^ S 

on the agreement, be could not sue for possession Sul ^ A®i 

orocess of foreclosure, which bein^ an ineidrnt olf the sumniai v 

tale by the Begulatlon must have "been duly com^M Y;";;"**''""' 

eeede,l under the TieKulutiuus. the title bochtne ahsolutrSt the P™' 

the year of grace, and he was th.-n .-i,tilled to ^^PJry of 

ihat (luU; without bringing a suit for nossossion (5)* n pj'oftts from 

his title was held to be incomplete till it was confirmed^hv ense 

In any case, the mortgagee could not, enter x.pon pos^ss^L S'" 

pnicoedings prosenbed by the Regulations, and if ho did so ' * 

and those cluinung through him. had a right to eject him'I ♦ ‘"crtgagor, 

A parol agreement that a land made ov.-,\o the Wdito? In 

if the debt was not repaid in three months the Innl’ ^bat 

wus huid , o hu uutsida t h^:;! Tlho b:;:!:;,';:!;', 

; TauYikkul D, ih., 

« A. 344 • I^l n ^•<^hnun, !{„{ 

530- «.,/ j Moh^ndrtt^ 22 

<■ 332(3^'. ^**«‘>*. 14 

1-H., 479/01? J^txvQv, 12 C. 

2K A. 476 (508), PC ^ 

490 -p.C. 28 A. 


!il V. Ronken. 7 M.I.K.. 323. 

21 f ""*«• 

iiSi v„"- 

(3) OooT^yal V. HunAkoouutr. 2 Ai?ra 

Ww—in V. 3 
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which contemplated a deed, and it was therefore sufficient to make the 
creditor an absolute owner on default of payment with the stipulated 
period.^^) 


1260. The term of grace, under the Regulation, might have been 
Extension ol extended by agreement, on non-compliance with which the 
time. mortgagee could reverb to the foreclosure pioceedingB 

before instituted.t^) Bub under the Begulations. as under the law as at 
present administered, the ostensible vendee under a bond of conditional sale 
held the land only as security for the money lent,(« and the mortgagee 
could not improve his position without recourse to the law which, 
safe-guarding his money, also took into regard the right of the mortgagor.^ 
If then the mortgagee had circumvented the mortgagor by obtaining an 
unfair advantage over him, the Court would readily deprive him of the fruit 
of his fraud, even though he may have bad apparently acquired an inde- 
feasible title.Even apart from fraud, the rights of the mortgagor were 
so far jealously guarded under the Regulations, that if the mortgagee applied 
for foreclosure without previously demanding from the mortgagor payment 
of the mortgage-debt, the Court dismissed the suit.W And similarly the Court! 
had to distinctly notify to the mortgagor that if he shall not redeem the 
property mortgaged in the manner provided for in section 7 of the Regula¬ 
tion. within one year from the date of notification, the mortgage will be 
finally foreclosed and the conditional sale will become conclusive.So 
attain, if the mortgagee failed lo furnish the mortgagor or his legal repre¬ 
sentative with a copy of his application to foreclose, he was held, not to 
ho in a position to foreclose, and the whole of the foreclosure-proceedings 
were set aside as vitiated thereby.TBe notice should have been served 
on the person really interested in protecting the estate.Such persons are 
the second mortgagee,riO) and the purchaser of the equity of redemption.^n) 
unless his purchase was made after the institution of the suit,<* 2 ) or after 


(1) Qobur Dhan v. Qokal Dun. 2 A. 1533. 
As to the meaning of “ Stipulated period ” 
ns used in s. 8. Reg. II of 1800. see Kubra 
Bibiy, Wajid Khan, 10 A. 59. 

(2) Lull Dhur V. Ounpul. 1 N.W.P.H. 
C.R., 81 ; Dhonda v. Mtgho Ifai. 4 A. 
332; Goonomonce v. Pnrbiilly, 10 W. R., 
320. 

(3) Sham Narain v. Roghoobur. 3 C. 
508. 

(4) See s. 00, post. 

(8) Nazir Ali v. Ojoodkyurum. 10 M.l.A. 
540, in which the mortgagee in possession 
fraudulently allowed the Government re¬ 
venue to fall into arrears with a view to 
buying it in for himself, which he did, 
but tlie mortgagor was allowed to redeem 
many years after. As to lunitation. 
the case was decided with reference to s 
24, Act I of 1845. 

(0) Behari Lai v. Beni Lai, 3 A. 408 • 
Karan Singh v. Lai, 5 A. 9 ; Oone-nh 

V. Shadamtnd, 12 C. 138. 

(7) Bheeh/n v. Bechini. 3 N.W.I'.H.C. 
R.. 35. 


(8) Santee Itani v. Moelhoo, 20 W. R., 
303 : Khukroo v. Jhoomuck, 15 W.R... 

Singh V. Dial Sinr/h, (1907). 

1 .R.. No. 40. 

Kooniar v. Pran Kwhoree; 

•• •Iv. * 168 « 

(10) Nudyar v. Roop Dans. 22 W.R., 476 ; 

Kishore v. Tara Perahudr 

5 \\.R., 1. 

(11) Mohun Loll v. Golak Chunder, 10- 
M.l.A.. 1 ; Oolam v. .Jognn Singh, 10 W. 
R., 80; Madhuh v. Jhomuck Lall, 12 W. 
R.. 105 ; Tazun v. Shib Chu7ider, 19 W.B., 

lin Mookhlal. 25 W.R., 

139: Bhanoonivtfy v. Premchayid, 28 W. 
f i Singh V. Debi Singh, 1 A. 

{li) Ooorooperaaud v. Bippropersaud. 2 

V. Bisaesaur, Marsh, 
447 ts.L.. sub-nom Bieseaaar v. Kurmofooh 

ooA A-fsAen v. Belaaoo, 3 W.R., 

440; B,saonath v. Brojonath, 6 W.R., 
in some of these cases notice to ^ 
purchaser was held to be always necessary 
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notice to tU mortgagor had been given.d) An attaching-creditor was held 
entitled to no such notice/^) Bub an auction-purchaser in execution oi a 

previous to the mortgage was entitled to due nobice 

wiSSLT to the sale, but before tlu 

iJ. tl' fsignee of a fractional interest in the mort- 

gag^ property m this respect stood upon the same footin® as an assianp.- 

not the holder of a maurmi mokurari pattaXld 

mean „r» teti™ 8 of '^V^^tgagor’s representative "within the 

noticed) ® 'vhich regulates the service <,f 

"y;:; 'ar;‘ r-» ss. 

ifrectfcd buildingH on the mortgaged land^ana" >‘.*^1 ."mortgagee- who 

objection or claim on the part of tbo own without 

notice of foreclosure prescribed by the ^ Where, however^, the 

iHRued to the inortgnf'or w-k nrtf 4k ^^^BulaUons, alleged to have been 

Td h.. h had been Ksuer^ ^ lu* 

nna that it was aeeonipaiiied bv a eonv ..f 4ki »^uei to the morteacor 

def ‘T'‘ HitmMuru 1 fore’ 

<l." toreclosur^^^procccdig^'ii,"" suldem to vdiLte 

.~ ' "f^»'l«»‘J<ccording 


u. .. w.u., 

U Mtu^sr. II <•. 341 

r! 540 ' * j Mo4lhuh. 11 

25. * * V. ItfunrtMtp, 25 W.H,^ 

17 W.H.. 

lAi u ^ '* Aorriu*, y (• 1^43 

j,,. 2 A«r^ 

>5*i’ v'“'SL' “* • 

J MOAUII V. Hfuihs: 20 W.H., 

(•I .iutir™.. „„„ ^ 


5«l. 


V. 0 . 0 ,, 

••'*«rv»r. rw^nn'v7iSlwl ‘'-"- 

LTi! ■*/ Aiit 7i“o,e ««'no 

«»« tr««po,i,ron or 

' -to- ...eVClThe'S 
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lu which ut tilt.' cx()ii> of the term the coiitriict executed itself, and the 
transaction ceased and became one of sale, would appear to be still the law 
in force.The Regulations were not legally extended to the Centr^ 
Provinces until the passing of Act XX of 1875, but as a matter of fact, their 
authority was all along recognized, and cases were usually decided'.in 
accordance with thotr tenor. As the Privy Council in one case decided in 
1873 observed, “ that in a non-regulation province certain discretion .is 
gjven to Courts to apply the principles which prevail in the Regulation 
Provinces in the administration of justice according to the rules of equity 
and good conscience, and that their Lordships were not prepared to say 
that the discretion exercised in accordance with the Regulations was 
erroneously exercised. 

1263. In Bombay and Madras, however, where similar legislation did 

not exist, the rule prevalent in Bengal prior to the passing 
of the two Regulations seems to have been followed. 
But in both the High Courts, the practice “ in almost 
absolute conformity with that administered by the Court of Chancery 
was gradually assimilated upon the old procedure. This alteration by 
judicial decisions of the antecedent law first began in Madras in the year 
1858, and was adopted in Bombay in 1864.t®) It was condemned by the 

Privy Councih®> in 1871, who finally overruled it in 1875.The practice 
adopted in Madras then, between, 1858 and 1875, and in Bombay between 
1864 and 1875, was identical with that maintained in Bengal under the 
Regulations, 

1264. Madras Oases. —The course of early decisions in Madras may be 

referred to two definite years which form the Iand*marks 
to^ history up to 1858. The Sudder Court of Madras 

appears to have uniformly held that the doctrine of 
the English law with respect to the equity of redemption, after 
default of payment of the mortgage-money, was unknown to the ancient 
law of India prevailing in Madras, and that accordingly in the absence of 
any Rcgulntioii ur .\et altering such law, the interest of the mortgagor must 
be deemed to have determined in favour of the moidigagee under a condi¬ 
tional sale made absolute by his failure to redeem at the time therein 
specified. In other words, the terms of such a contract were to be literally 
enforced, and the provision made, as for example, by the Bengal Regulation 
XVII of 1806 allowing the mortgagor or his representative to redeem 
at any time before foreclosure, could nob be extended to Madras. 

1265. Strictly speaking, this was undoubtedly the only logical view that 

(U) Oases be- taken in the state of the law then prevalent in 

tween 1858—1876. presidency. But its very strictness appears to have 

k +u n current of the decisions. And this was brought 

tJ,n r.n importing the English doctrine of the equity of redemp- 

tion on the ground of ,ts intrinsic justice. “ They remarir that there ie 


SuUemfinJi. (1912), 6 
V. Kripwam. 13 B.L.R., 


{!> Framji v 
8.L.R.. 178. 

(2) Ookuldfu 
205 (213), p.C. 

1 M.’ M2oT'Tc"’“'' 


(6) Shonkarhhai v. Kasaibhau 9 
H.C.R,, 69; Ramji v. ChintOf ibid (R*0.)» 
199. 

(6) Pathiramier v. Venkatarow, 13 M. 
560; 7 B.L.R., at p. 142. 

(7) Thumbusivemy v. Hossain Rowihit^i 
I M. 1 P.C- 
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iui obvious ^stinciioa between a conditional sale with power to redeem, an<l 
a mortgage. The parties in the first instance fix a value on the property, 
and the transaction is a true arrangement for the sale thereof for such 
consideration. In the latter instance, a sum is boiTowed not representing 
the value of the property, and it may be far within such value, the only care 
being that the property shall be of such value as will cover the loan by way 
of security. It is therefore strictly equitable that, on the failure to pay 
on the loan by the, time stipulated, the lender should fall back upon the 
Bccunty, not to absorb the whole, but to take his money out of it. The 
clause of forfeiture in a mortgage-deed the Court views as introduced in 

terroTcm, by way of penalty, and it is not the practice of the Courts of 

equity to enforce penalties.”<i> Thus, then, by letting in the right to 

redeem even after the stipulated period, the Court now enlarged the rights 

of the mortgagor, but in doing so, they so far misinterpreted the English 
as to treat the stipulation in favour of the mortgagee as a mere 
penalty, and no provision was thus made for his getting the benefit of it by 
the machinery of a foreclosure-suit. They apparently contemplated no 
remedy against the mortgaged property, but that of sale. This local 
adaptation of the English equitable doctrine shorn of its benefit to the 
tnortgageo continued to find favour with the judges of the Sudder Court (2) 
and on its abolition by those of the High Court.(5) But slight variations 
more in conformity with the English doctrine became perceptible. For 
while, m the first case.C*) the Court recognized the mortgagee's right to a 
decree for foreclosuro. which does not appear to have hceh admitted by the 
earlier decisions, the second eaKe<8) ironic.,\ the law as settled in nlmn«? 
absolute conformity with that administered by the (‘'curt of Chancerv 
observing that in India as in England, there may be snles with a condition 
for repurchase within a fixed time against the breech nf which equity will 
not relieve. On this point they said: ” It. is tin- intmtion of the parties 
which governs, and that intention may be shown 1)\ tin- deed itself hy 
other instruments, or even by parol evidence.In the last case the 
same view was reiterated, and the security in question was held to bo a sale 
with a condition for repurchase.So far ns these decisions v/ent, they no 
doubt faithfully follow»‘d the English rub-, but in ihiiug >.f) they ignorc<f the 
view of the Privy Council,and the state of the law th» n current, which 
dill not nilmit rif the upplication of the eipiitablc doefrino. Their decisions 
wre morefwer. ofien to time gravi- objection-.. ~inc<- th'-y (a) usurped the 
function the Tjegisliiture.(b) ullow. fl parol cvid<-iu-' to prove the intention 
of the parties which openeil a wide field of litigation, :ind left mueh to the 
fliscr<‘tir'll of the .Judge in ea<-h partieular ea^c. .-md (e| by making no 
firi>vision for judicial foreclosure tliey left the mortgage. .‘v rights very tnneb 
in nuljifcii* for at least the sixty years allowed for redemption.«)' during 
which the mortgaged property could not wi ll lie Ir.iii-f. rn I T'or " under 
th«' law ns laid down by tbt'm, persfins who fifty yearv bail acquired, as 


(1) TAufriAuiKiicmy v. ftoMoin IftnHhen, 
\ it. \ (10). P C. 

(2) (IMS). fl.D.A.. ('•»*> Vo. 40; flS.19) 
8.D.A.. p. ISO. 

(3) V*nhn4n v. Piirvnti. I M.H.r.R.. 

4ft0» .Voltaww V. Pai/itii. 2 42U 

Lakskmi ▼. Krishna, 7 H.H.C.R-. 0. 

V0nkala ». Purrviti. 1 M.K.O.R.. 

(5) SaOamt v. PatofU. 2 1I.H.C.R.. 420. 


(*\) \oUn,i; Pnhnii. 2 M.H,C.H.. 420. 
followiUK AlUr.tj,, V, White. 2 lie <1. fc 
•I-. 07. 

(7) Somu V. 7 M.H.f'.R.. 

0 ( 12 ). 

(S) PtiUnhkirtttnUr v. Vrwubtroir. I.l 
M l.A.. 500. 

(0) Limitation Aot (XIV of 1350). 
Art. I4S (A.-t IX of IH7I). Art. 140 (Art 
XV of 1*77). 
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the law then stood, an indefeasil)le title in lands, which they had ever 
^ince held and enjoyed in oiih'ma fije. became liable to be dispossessed and 
compelled to account for mesne profits at the suit of the representatives of 
a mortgagor agninst whom the sixty years’ rule of limitation had not yet 

1266. I he first onslaught on the doctrine of letting in parol evidence 
Judge-m»de made by the Indian Evidence Act<2) passed three years- 

equity in Madru. before the decision of the Privy Council, and which fact 

appears to have been overlooked by their Lordships, who 
however (‘f>ndcniiU‘d tin- practice in a language both unequivocal and 
emphatic. I he other two objections were eliminated by the passage of the 
Act which, ^\•hile recognizing the equity of redemption—a doctrine already 
introduced into the country by the tour de force of the judges—has safe* 
guarded the interests of the mortgagee by providing for judicial foreclosure, 
oi' been observed<^> that a mortgage-deed executed on the- 

Jbth June 1882, that is. before the operation of the Act. should be regarded 
as having been entered into by the parties with reference to the law pro- 

course of Madras decisions commencing in 1858 and ending 
with 187.., the year in which the Privy Council animadverted upon that 
course of decisions, One fails to see why a document executed in 1882, 
albeit n few days prior to the passing of the Act, should be construed with 
reference to a niismtcrpretation of l.aw which Had prevailed prior to 1875, 
but which had been m the year authoritatively condemned by the Priyy 
Council Isor can the Madras precedent be justified by the observation made 
by Sir James Colville m the course of his judgment delivered for the Privy 
Council that there_ would be strong reasons for following the .-orrcct rule 
enunciated by their Lordships in Pattabhiramier’s caseW in disposing of a 
stale claim to redeem, and dispossess a mortgagee who had. before 1858 
acqmred an absolute title, and which would naturally result in the dismissal 

arising out of security executed since 

F * 1 : reasons for recognizing and giving effect 

to the Madras authorities, with reference to which the^ parties mfehfe be 

supposed to have contracted.” But while thus expressifi.. themseTves the 
Privy Council were cautious in not absolutely committing themXes to th^t 
opmion. for they continued: "Their Lorihips abstain fr^m expressing 

Sse ”S'° sTaDart ““‘ii f‘»- determining it shall 

preted to meaHhat " f cases also inter- 

to be law in Madras, should be'^fonowed^as' erroneously, supposed 

‘h^ureinterfe^^ 

, Maatrc"””" m (117. nsi! 

(Passed on 16th March M I 7’. 

1872}. The P,#. decided the last 660, followed m Thumbusatmw 

<?aw on 28th June. 1875. ‘‘‘ted v. Po.cMen, 1 M. 1 P.C. 

(3) Ramayya v. Kriehnamma. 23 Jlf. i w' , v. Hoaaain ifou-f^ienr 

* ' • * Af. I (So)* P*0. 
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m a in 1889 . to redeem a mortgage of 1880 , which contained a pro- 
Tision that, if the mortgage-money was not paid in March 1882 . the mort- 
o should become the absolute property of the mortgagee, 

Mdeem <0 reasons above given, that the plaintiff was entitled to 

4 

antecedJnt similar alteration by judicial decisions of the 

^tecedent law seems to have been effected in Bombay thoueh at a biter 

dcc.iona“rtM‘S^"r, 

a £j“Sx" 

^nduct on the part of money-lenderel^J^the m^fus^K'W - grasp.ng 

difficult,- observed their Lordships o 7 the Priv 7 Council •' f 

oandtd admission of the ussumntinn hv ^ irinre 

aX'.,-1;: %s€S€¥lB 

of decisions of the Bombay and Madras Hinh C’nnrf^ - u- u ^ 
them to have U-en in its oriein nulie. K , ..'^^•ch nppears to 

observed;-" On a stale claim to redJm' a morteace' an 'T 
mortgagee who had before 18.78 acquired an absolute title ® 

strong rcahons for adopting the former course Tn ft. 

executed since 1858 . there w'ould be sfronrr .. c« 8 « of a security, 

giving effect to the Madras auUiorities with^refemnco t!?*^ 

ought bo supposed bo have con^racwi "(If^"TaTer on t 

ffm*shadowed the line of legislation subsequently .dopted ^ U 

be token as settled that in the case of mortLnJl ^ ^ 

executed before the Act the relation of the uT sale 

J-cHanco with the view of tie Prvy“cotcirrhre 'XI 

will, of ooome. apply to all tran.aotiona eoteroa into aio^ee ita enforcement 

1268. Old X*aw and Procedure how affected ti i » 

peMing of the Act on the old law has l«.en eU where coLhlered 

S. »• AMhnirUkm,, SO 1 M I Jto^dhtn. 

(I) ? B.aCLR., ee. 8 M. 

iJ! 1 g:g:g5;; . 
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prui-edure laid down in the Act. it has been held that it may be applied 
to the case of foreclosure of a rnortgagy executed before the Act came into 
operation, provided that it be so applied as not to affect rights saved by 
fteetion 2 (c) of the Act.t^) The question then resolves itself into one of 
ulijit are the rights created by the Act and what are mere matters of 
f»r<>ee(!ure wliich would govern all mortgages whether executed before or 
.'incc tlie enforcement of the Act. It cannot be denied that the grant of 
the year of grace allowed by the Regulation is a matter of mere procedure, 
which it was open to the parties to extend by mutual agreement without 
prejudice to the proceedings already commenced before the passing of the 
Act. and which it may be noted are saved by the General Clauses Act.(2> 
Ibis Act does not affect instruments previously executed. Thus, where a 
iijratgage by conditional sale was exeentc-d in 1882, and a suit was instituted 
leieon m 1883, it was held that the title of the mortgagee became absolute 
by virtue of the terms of the contract which executed itself on default of 
pnyinent within the time specified.(’) But in a suit instituted after the 
passing of the Act the parties would be hound by the procedure laid down 
therein.!) Now, since the Act as originally enacted, not only laid down 
crer am principles as to the law relating to tfie transfer of property in land, 
but also m part prescribed its own procedure, the two must be clearly dis- 
A . . mortgagees are concerned, it appears to be now 

ioS arising out of transactions entered into before July 

1882. the mortgagor is not entitled to a year’s notice, or to the benefit 
of any other rule of the Regulation. All such mortgages must then be 

ft- example, sections 67. 86. 

8/, «H, 8y or 99. all of which sections with the exception of the first linve 
now boon repealed from the Act and relegated to the Code of Civil Pro- 
cedure.(6) In other words, where the mortgage was executed and the due 
date expired w’hile the Regulation was in force, but no proceedings for fore- 

‘•'f Regulation at the time of its repeal, 
foreclosure could only be sued for under the provisions of the Act (?) This 

cfa^eVActjS ** ^ 

1269. Hut proceedings already commenced under the Regulation 

Effect of pro- and determined under it. and not 

ceefiings belore the Act which is not retrospective, and cannot 

the Act. ‘meet suits or proceedings commenced before it was 

in ffivnur fWA ^ where the proceedings having terminated 

redeerS ^ mortgagor obtained a year of grace to 

the mortgagee ^rouplit^ n expiration of which 

the yeaV oTgracrifd nnf 

full and complete ric^ht of the Act came into force, and the 

acquired a right to brintr a cnif accrued, still he had 

of 1806, atthe expiration^ r.ffb * ^provisions of Regulation XVU 

. ^ rne expiration of the year of grace, and the mortgagor was under 


/I! X' 11 C. 582. 

8 m1 V. Mallikarjunudu, 

Subramanya. 11 M 

(5) Ganga Sahai v. KUhen Sahai. 6 


^hobo Sundari v. HaktMt 
Chunder, 12 C. 683, P.B. 

(6) Act. V of 1908. 

262^ ^ 
io r< Sundari v. liakhal Chunder, 

i Vmesh CAuarfer v. Chun- 

tAmh. 15 C. 367 (359). 

(8) Act I of 1887; Act X of 1897. 
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a liability tp part with bis property upon a suit being brought at the expira¬ 
tion of that year; that such riglu and liability was one which did not aftect 
procedure merely; and that therefore, the mortgagee was not entitled to 
sue under the Act.O) This view was followed in a subsequent case in 
which the mortgage-deed was executed on the 6th November 1876, and on 
the 'iind February 1882, the mortgagee served the mortgagor with notice 
of for«*closure under Regulation XVII of 1806. The mortgage not having 
been repaid within one year from that date, and the mortgagee haviS 
instituted a suit for foreclosure under section 86, it was hold that the right 
having accrued before the Act, the mortgagee was onlv entitled to fore- 

AcTI?' Regulation and tn no relief under th.) 

the vecAf ^ suit is a matter of substantive right, 

tu jtai of grace alWd by the Regulation (3) is no more than a matter 

parties ^c/or^ 

not ^ mutual agreement, and the mortgagee would 

not on that account be disentitled to sue under the Regulation But on 

mortgagee acqufrod an iatmed,af“ 
nght to hav8 h decree declariDg the propertv to h5»4 itIwr^inf!• i 

not become his absolutely without a decree biit hU r 

immediately accrued. And even Aere 7h^ -- 7 ^ 

he served on the mortgagor under the Regulation 17 thc^Oti Ju*l7’l887 
and the year of grace consequently expired on the lOth Julv 1882 thp^Anf 

force, and the f7ll7nrcomnTe7 ^^to 

JfS 

the procedure of the Regulation should govern tL^case (” THp’«^ nn7 
of this view 18 . however, open to doubt, for it is LbrSt od thaf, 

Rngoe d^s not acquire a right to foreclose till on expTnrion of 
grace, during which the mortgagor may at anv time 7e Wm 
s the case and the right to sue does not commence^iU the r^bf 

hand, since the mortgagor, the moment the nerin,i ft other 

fseases to have any right of redemption.m it follow^s that if nffeTth 
ion o the year of grace, the mortgagee consent^to olr^/W 
JO at his own risk. And since limitation would commence runn L^ '• 
him presumably on the expiry of the year his suit 
brought mthin twelvo yeore from thnt doio «) aIi thl 
rxt^u^hea, c.m.ot bo rovivod by .ho sub^e^tl:! croollf^'ortLX 


jl ^of^rv. Ounffadhur, U C. 809. 
M n Ohunrhun Ojhn. 

10 S' SV Chunder V. Ennyft Ati. 

!51 t*o«- 

Oungadkur, U C. 699; 
rriNMA CImndtr v. CfmnOmn. 16 C.678 


(362). 

**• te) cnie and Ume^h 
C. 367 (362). 

C.M6^ C^under v. Enayet AU, 20 
^^(8) Bmj Kath v. Mohtshwari, 14 C. 



910 


TRANSFER OF PROPERTY. 


[S. 58. 


foreclosure under the Act.O) And again, where parties are entitled to any 

right under the Regulation they cannot be allowed to throw it up, and 

®ppiy to have the benefit of the rights conferred by the Act. And as 

regards the mortgagor’s right to redeem his mortgage by conditional sale 

before the present Act, it can only be lost when it is proved that there was 

a previous demand by the mortgagee from the mortgagor of payment of 

the mortgage-debt, as required by the Regulations. Where, therefore, the 

mortgagee produced a copy of the proceedings which' directed him to bring 

a suit, it was held that there had not been a sufficient compliance with the 

Regulation and that, therefore, the mortgagor did not lose his right to 
redeem.<2) ® 


. Pi*oceedings of a ministerial character have the same effect as 

judicial proceedings. If they have cnce commenced under the Regulation, 

they should be continued, and will not be set aside in favour of a new 

procedure.^) Thus where a notice had been issued under the Regulation, 

and its sufficiency was questioned in the mortgagee’s suit for possession on 

the ground that it was not preceded by a preliminary demand upon the 

mortgagor and that there was no sufficient proof of service of notice, it 

was held that the objections raised could not be surmounted by treating 

the suit as one instituted under the Act.W And so a suit originally laid 

under the Regulation was not allowed to be uftenvards converted into one 
under the Act.wJ 

It win be thus seen that the defects disclosed by the procedure prescribed 
by the Regulations were sought to be remedied by the present enact- 
ment. It has on the whole served its purpose. But the Law Commissioners 
who drafted the Act were wary in settling the terms of the new enactment 
ihey were treadmg on untrodden ground. They had at first prepared a 
more ambitious draft but the chapter on Settlements and Powers were 
cut out. 


ProceLXl908 ^ contamed m 0.34 of the Code of Civil 

cTuTteKunl itsS'S”-' *“1 

a formidable bulk. New nrincin!p« surviving sections has assumed 

oiples require restatement ThT 4 t emerged mto the light; old prin- 
respond to the gro^rneeJs of a skeleton, has failed to 

which has alwayf stood^oufc aeainsfc thp^ lyfnJ-fi -x England 

revision of the propertv law wnc f a thorough 

in the enactment o?the^Law of Property^ 1922 ^whioh resulted 

the 1st Jtfnua^, 1926 ^ which came into force from 

Act^lxv' Limitation 

(XV of 1877 ; Sritiaih Das v. Khettar 

Bansgop^Tl 

Singh, 14 A. L. J., 1 , ^ 

(2) 76., p. 701. 

(3) Badal Ram v. Tej Ab\ 4 A.L.J.R., 


(4) Per Beverley, J., in Omesh Chunder 
Ojha, 15 C. 357 (360). 

388 Prasad, 8 A. 
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The Government of India had appointed a committee to suggest mcana 
for expediting the disposal of civil cusl-s. It has published a valuable 
report in the course of which it recommends a revision of the present en£wt- 
ment. A small committee has been at work upon its revision but judging 
from the progress it has made it will be several years before a new enactment 
is likely to come into being. Meanwhile, the few sections imbedded in 
the mass of case-law must guide the steps of those who have anything to 
do with the knotty problems which must ever remain associated with the 
Law of Mortgages. 


Of Mortgages of Immovable Property and Charges. 


58. (a) A mortgage is the transfer of an interest in 
••Mortgage." Specific immovable property for the purpose 

of securing the payment of money advanced 
or to be advanced by way of loan, an existing 


“ Mortgagor," 
" Mortgagee," 
" Mortgage 


“Sortgage^deed" ^r fuiure debt, or the performance of an 
deoned. engagement which may give rise to a 

pecuniary liability. 


The transferor is called a mortgagor, the transferee a 
mortgagee; the principal money and interest of which pay¬ 
ment is secured for the time being arc called the mortgage- 
money, and the instrument (if any) by which the transfer 
is effected is called a mortgage-deed. 

(6) Where, without delivering possession of the mort- 
simpi. Mort- gaged property, the mortgagor binds himself 

personally to pay the mortgage-money, and 
agrees, expressly or impliedly, that, in the event of his 
failing to pay according to his contract, the mortgagee shall 
have a right to cause the mortgaged property to be sold and 
the proceeds of sale to be applied, so far as may be neces¬ 
sary, in payment of the mortgage-money, the transaction 
is called a simple mortgage and the mortgagee a simple 
mortgagee. ^ 


by (c) Where the mortgagor ostensibly soils 
ooBdiuoat) Ml*. the mortgaged property— 

on condition that on default of payment of the mort¬ 
gage-money on a certain date tho sale shall become abso¬ 
lute, or 


. 1 . ,i°S “““dition that on such payment being made the sale 
»nail become void. 
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or on condition thai, on such payment being made the 
buyer shall transfer the property to the seller. 

■ transaction is called a mortgage by conditional sale 

and the mortgagee a mortgagee by conditional sale. 

{d) Where the mortgagor delivers possession of the 
TTsuiructuary oioi’tgaged property to the mortgagee, and 

Mortgage. authorizes him to retain such possession 

until payment of the mortgage-money, and 
to receive the rents and profits accruing from the property 

them in lieu of interest, or in payment 
of the mortgage-money, or partly in lieu of interest .and 

P^yinent of the mortgage-money, the transaction 

mortgagee an 

(c) Where the mortgagor binds himself to repay the 
11 k « , mortgage-money on a certain date, and 
Mon- transfers the mortgaged property absolutely 

tuo* u ■„ ? «?rtpgee, but subject to a proviso 

that he will re-transfer it to the mortgagor upon payment 


3271. Anaiogoiis Law. 

1276. Common Law 
mortgages. 

1279. Mortgage in Civil 
Law. 

1280. Prior Indian Law. 

1281. Principle. 

1282. Meaning oj words. 

* * « 

1283. Historical Retro- 
spea. 


SYNOPSIS. 

Paragraphs. 

1285. Mortgages before 
and under Reg. XVIT 
of 1806. 

1286. Characteristics of 
Mortgage. 

1287. la mortgage debt 
^noveabU property ? 

12SSe Mortgage is q 
transfer oj an Interest. 

1290. Oral evidence. 

1296. BuUs for construe 
tng intention. 


J 394 S. Mere covenant to 
ohenaie. 

1300. A contract to mort¬ 
gage. 

1304. Novation. 

1305. Mortgaged pro¬ 
perty must be specified 

1311. Mo mortgage. 

1312. Remedy in such 
^ case. 

1316^ Agreement not Jo 
alienate. 
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SYNOPSIS_ 


eoncld. 

■ : • * 


>rrr.- 1 

^ w'-' » V# 4 , . . ; 

T31'4. '-Afortgage oj a/Jer-r. 

^'^equirtd'propetly.' i'* ' 

■-•- •• :.. -- •. 

•J 1 J-/ 5 . Procedure and .. 

4 

forma of decree. 

ll ' c- • 'K, 

232C. Hindu and 'Maho- 
< .mtdan raU. 

^ ^ 

■ Sufficient. for 
fi^^iiienUftcation. 

« 

• # ^ 

1319. Mortgage or Sale. 

. • 

1^20, ^of^dge not Salt. 

Sale not Mortgage. 

3222. Oral Evidence. 

Mortgage dieiin- 
^ guUhed from Truet. 


. Paragraphs. 

. — * 

. 1344. • Sub^morigage : 

•• Puisne ^Mortgage. 

1345. * <Su6-ntor^a^e. 

1346. Incidents of sub^ • 
mortgage. 

1348. Mortgage-money : . 

♦ < • 

Mortgage deed. 

1350. Classification of 
Mortgage. 

1351. History of Hypo¬ 
thecation. 

1352. Simple Mortgage. 

1354. Words constitut¬ 
ing simple mortgages. 


■1327; Mortgage and c 
tain T^eaae^ dist\ 
guUhed. ' 

vnm 

mortgaged. 

Peraons compeU 
io mortgage. 

3332. WhcU passes 
Mortgage. 

Ineidtnco of Me 

Oage-aeeurity. 
im. a%A,tUuted ,e, 

rity. 


1355. Power of Sale 
essential. 

1357. Personal Covenant. 

1358. Simple mortgage 
and Change distin¬ 
guished. 

1360. Simple mortgage 
and mortgage by 
conditional Sale. 

1361. Simple mortgages 
before the Act. 

1362. Charge not Mort¬ 
gage. 

1363. lAmitation for 


inf. Oon»idaration of 

* Mortgag.. »' 

1339. Running account. 

4 . 

1342. PurtAcr odmineM. 

2349. Oemiraet or .ngage- 
■ ■ ”*»ntconoidcraHon. 

2843. Mortgagor and • 

moHgag.. 


Mortgages. 

1368- Mortgage by Oon» 
ditiotiol Sols. 

1362. Form of Mortgage 
by conditional S^s. 

1871. Limiiaiiofu 

1874*78- OoUaUrat SHpu. 
toMons : (1) AgmnsS 
redemption. (S) So 
porsonal coven an t. 



r ■ 
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'137Atr Qphasx Irahuv ' Hdi 

. Wul Wafa. 

* I 

1377, Usufructuory 
Mortgage.- 

1379. Mortgagor not 
persorxally liable. 

1380. Other analogues, 

I3S1, Simple mortgage 
usufructuary. 

13'H5. Zur.i-peskgi Lease 

• 1388. Ambiguous deed 
how construed. 

1389. Asignment of Vsu- 
fructuary right. 

1390. Vernacular ^xames 
for usufructuary 
mortgage. 

1391. Joint mortgagors. 

2392. Limitation for Usu¬ 
fructuary Mortgage, 

1393. Usufructuary Mort¬ 
gage under the Regula¬ 
tions. 

1395. English Mortgage, 

1396. EsserUials of nn 
English Mortgage. 

2397. local incidents of 
English mortgage. 

1898- Equity of Redemp¬ 
tion. 

1899- Nature o/a Mort¬ 
gage suiL 
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1271. Analogous Law. —This chapter consisting of sections 58 to 104 
deals with the mortgages and quasi-mortgages of immovable property, as 
sections 17-2 to )8l of the In<lijin ('ontract .•\ctt^> deal with the same subject 
in respect of movable properfy. In England mortgage of movable property 
is governed by the Bills of Sale Acts. This section enumerates the four 
kinds of pure mortgage; the transactions resulting from the combinations of 
these are dealt with in section 98 where they are designated anomalous 
mortgages. The chapter treats only of mortgages of immovfable property 
and charges. The Select (’ommiltee reported as to this as follows:—“ We 
have made it clear that the mortgages here dealt wdth are only mortgages 
of immovable property and sub-mortgages. Mortgages of policies, ships, 
niai-liinc‘'\. furniture, cattle and other moveable property require to be 
separately treated. The definition of '* mortgage ” in this section is not 
new. It is tlie codification of a recognized form of transfer and embodies 
what was also previously the la\v.(3> The same term is defined in the several 
Acts and Statutes. Thus in the Indian Stamp Act it is thus defined: — 

'2. (17) “ ‘ Mortgage-deed ’ includes every instrument whereby for 

the purpose of securing money advanced, or to be advanced, by way of 
loan, or an existing or future debt, or the performance of an engagement, 
one person transfers or creates, to or in favour of another, a right over or 
in ivspcct of specified property. ° 

1272. This definition is obviously much w’ider than here enacted, 
ituismuch as it is not only applicable to any “ specified property,” including 
even movable property here excluded, but it refers also to ” the performance 

^*^«'*g^g6ment ” generally, and not only those giving rise to a pecuniary 
liability. Again, while in the Stamp Act a mortgage includes every instru¬ 
ment. it is here a transfer in the sense before defined (S 185). The two 
definitions are thus materially different, and while the one in the Stamp 

Act miist alone be referred to for the purpose of ascertaining the stamp, 

thus definition alone should be the guide for ascertaining the nature of a 
transfer and the incidents to which it mav be sub-ject..(5) Thus an instru¬ 
ment evidencing an agreement to secure the repayment of a loan of a certain 
sum of money with interest for which a certain promissory note payable 
on demand w'as given as a collateral security is a mortgage within the mean- 
Jlfin-V*Stamp Act. though it is not so within the meaning of the 

“ mortgagee ” as Led in 
nc 'f • " Indian Stamp Act would include also his assignees, 

ULignee^ m prefixing the word ” original ” so as to exclude his 

1273. In the Code Napoleon, mortgage is defined to be ” a real rioht 

inTts'nXre^hi? with the acquaintance of an obligation.” *' It is 

affetteS brit immoveables 

pursues them’ iX.b ? immoveables. B 

Issues them in to whatever hands they may pass.”(8) Mortgages in the 

(1) Act IX of 1872. 

100 B«p.. dated 2nd Feb. 

io'oe para, 17. 

(3) BaUJut V. Dhotido^ 26 B. 33 • 

Ram Doy^ v. Ram Kolpa [ISGil 
No 1? y- Urn,nee [1866], P. R.. 

[msi.’p.Rfir «»» 


,.0 8. 13 Indian Stamp Act { I of 

(n of 189?) ^ 

V. De&c;idra. 27 C. 687 

(6) Ibtd. 

(7) Refennce under the Stamp Act, 
5 Bom. L.R., S23. 

(8) Art 2114. 
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Code Napoleon are classified into either legal, judicial or conventional. 
Legal mortgage is that resulting from the law. Judicial mortgage is the 
result of judgments or judicial acts, whilst conventional mortgage is defined 
to be that which depends on covenants, and on the external form of acts 
and contracts.<2) In this sense the Act deals only with the first and third, 
the former, being designated “charges” and 'the latter alone being 
mortgages in the limited sense in which the term is defined in the Act. 

1274 The Act deals with the last form of consensual securities which 
are mortgages properly so called, the other two forms creating a 
cnarge which, though also a cognate form of the security, has been 
differently classified and separately treated in the Act. This distinction has, 

^^^‘^erated in the Conveyancing Act. 1881, in which the 
sipficance of the term is thus expressed: “ In this Act mortgage includes 
any charge on any property for securing money or money's worth ’’<3) \ 

nmilar comprehensive definition is given in the Trustees’"and Mortgagees* 

L definition of the term finds 

other similar 

definitions.W however, afford no instructive analogy except for the purposi- 
of distinguishing cases decided with reference to them. ^ ^ 

th. ,.One distinction worthy of note in these definitions is that while 
the term mortgage m the English law has assumed a technical imnort 
and usually implies a debt, and therefore a personal promise tHav (5) 
is by no means the invariable feature of eve'^ry mortg^age here deSd. 

The distinction between a “ mortgage ’’ and a “ ehnrrr« " • 

section 100 has been for the first time made Sy ho Tc? ^he tw^term 
having been before used interchangeably.(8) ^ ^ 

1276 The Act recognizes four principal forms of mortgages In tin* 
O^oo Ltw English common law only two forms of landed securltv 

wer. roco^i.e-a, viz.. ( 1 , L,o„. vadiuu,, au“(2)VoXum 

♦ ^ vfldmm which bear some analogy to the modern '* iiciif>ni.v 

tuary mortgage ” and " mortgage by conditionll sale ” ThZl „ i 
have now Mien into dUnao, the only form now sn^iving if that 

iz' ”idT'??“!er„T;{:’' .reSii’ 

e^ted Lmdiey M.R. defined tlie tem 

IV f-rede [1899] 2 Ch. 474 HI 
the followm* words. “A mortKove is a 
.•onveyance of property as a S^Srity foV 
the payment of a debt or the dSarue 

ha^S*^' °vr payment or dis- 

• V* by which specific 

pro^rty u, hypothecated for the perfor- 

S V without the neewity 

^/ 7 i of poeaeaaion.” (8. 1608.) ^ 

V ^ ^ 3*8 ; nidges 

1: 4 rsf■’ial 

(8) See I 830, post. 


(1) Art. 2116. 

(2) Art. 2117. 

(3) 8. 2 (vl). 

(4) 8. 1. Act XXVIll of 1866. 

( 0 ) 8 . 86 . 

oiS ” *" »• > 72. Indian 

*®72)5 “• 26. 22 and 
iKtuvji ®*.. 3. Fisher’s MortgaRe 

a^ mortgage is a form of ee< 
by contract, confering 
•n mt^t in property, defeasible (i.e., 
iraulUl^) upon performing the con- 
uiton a given sum of monev 

without intweet, or performing 
^ othw cation." In RobWn’e Mort- 
p. % the daflniiion «mbi«cM a con* 
-effected by iDMne 
•o Mtual or executory conveyance of 
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cond.tion, giving no right of redemption.^*) Another form of mortgage, called 
the Welsh mortgage ” which in its incidence resembles the mortuum 
riuliii lit. and its Indian analogue, the “ usufructuary mortgage,” still exists, 
though it is by no means the prevailing form in use. 


1277. A form of security at one time extensively in use, but now seldom 
adopted except by tenants for life,<2) and some insurance companies, is that 
1 >> annuity deeds ” in which repayment takes the form of an annuity 
or rent charge arising out of Ihe property mortgaged, with the power of re- 
put'cliasc at a specified price.This form of mortgage was invented to 
fvade the Usury laws, since the lender having no means of compelling the 
iHpaytnont of the money lent, was not subject to the heavy penalty imposed 
1>\ the Statute upon usurious dealing.But the very circumstance which 
LMve birth to this contrivance gradually hastened its doom.t®) The trend of 
modern decisions is to presume against the relationship of debtor and 
creditor as arising from the mere grant of an annuity, unless an intention 
ti. the contrary is perfectly clear. 


1278. Another form of mortgage, popular amongst and resorted to bv 
the mercantile community is that designated the ‘‘equitable mortgage.” 
Rut this form has but a limited local application in this country. 


1279. The oldest form of the contract of pledge.” says Saunders. 

Mortgage In mancipalio or absolute sale of the thing sub- 

Civil Law. ^ contract of fiducia or agreement for redemption. 

, There were so many things to which vjancipatio was con- 

sir ered inapplicable that the more simple contract of ptgmta quite superseded 
ms mancipauo cbntracta fiducia. A further simplification of the contract 
o pledge was the hypotheca. in which the thing pledged remained with the 
pJedgor. Ihe mancipafio. it may be observed, transferred both the property 
and poscssion of the thing pledged; piqnus gave the possession to the 

h Hn ia the thing with the debtor. The creditor 

ad the right (0 of selling or pledging tlie thing pledged; (ii) of satisfying 

i 'r ^ the proceeds of the sale 

\ obtained by pledging the thing; (iii) of having himself 

constituted owner of the thing if no purchaser could be found for it. The 
Cl editor could not be deprived even by agreement of his power of sale. 
Justmian enacted that unless the parties otherwise agreed, the sale should 
take place not sooner than two years after notice to pay, and in two years 

be found, the creditor could be declared the 
a Toal action (termed the quasi servian\a) against 
i P ^ unlawfully detained the thing pledged to him or if 

lit against the borrower to put him in possession of 

the thing pledged. If the same thing was pledged to different creditors. 


(1) Robb. 19, Bunning v. Bumiin/}. 

1 Ch. 56. 

(2) Buhi-er v. Aalhi/. 1 Ch.. 422. 

<.3) Lonquet v. Scauen. 1 Ves. (S). 404 • 
Floyer v. Sherard, Amb., 18. 

(4) Per Bacon. V. C.. in Preaion v. Neele. 
12 Gh. D.. 760 (767). 

(5) Laxvley v. Hooper, 3 Atk., 280 
explained in Preston v. Neele, 12 Cli. D.. 
760 (767). Tlie annuity had to be registered 
by the Annuity Act. 33 Geo., HI c. 
141. An annuity must now be registered 


(18 & 19 Viet., c. 15, s. 12; 42 & 43 Viet., 
c. 78. s. 475). As to effect of omission tn 
register. Oreaves v. Tofield, 14 Ch. D., 
663. 

(6) PresU>n v. NeeU. 12 Ch. D.» 76® 
(770) ; Rttox v. Turner, L. R., 9 Eq», 155 
O.A.L.R,» 5 Ch., 615. Tlie remedies fot 
recover^' of annuities charged on land 
now codified by the Conveyancing Act 
44 & 45 Viet., e. 41), s. 44. 

(7) See s. 59 comm. 
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the one to whom it was 6rst pledged had generally a preference. i>rior 
tempore potior j-ure. But hypotheca:, which were created by an instrument 
signed-by three substantial witnesses, had a preference over others by a 
Constitution of Leo. Gaius speaks of an older form of pledge, the cQnfrncf)i.i 
fidxtca, by which the full property in the thing pledged was made over to 
the creditor by manoipatio or in jure cessio, the debtor being entitled to a 
reconveyance if he paid the debt; but this was obsolete in the time of 
Justinian, A thing subjected to successive hypothecce belonged to the 
person in whose favour the first hypdtheca was constituted. If. therefore, 
a creditor, whose hypotheca was subsequently brought the actio quaf;i 
eerviana against a creditor whose hypotheca was prior, he would be repelled 
by an exception. Even a creditor having a pj^nws, i.e., having been put in 
possession, was postponed to a prior creditor who had only a hypotheca." 
Similar rules have been laid down by both ancient Hindu^) and MalK*- 
medan(2> law givers, but since the passing of this Act these have ceased tf> 
possess any but historical interest to the practitioner and the public, 

1280. The object of the Legislature in codifying the law relating to 

mortgages was stated by the late Sir Griffith Evans {then 
Mr. Evans) in the following words; “ Mortgages,” he 
said, ” were legislated for in Bengal as early as 1798, but, 
as the old regulations gave a somewhat cumbrous and unsatisfactory pro¬ 
cedure, and did not cover every class of mortgage, money-lenders had 
resorted to a simple mortgage-bond consisting of a covenant to pay and a 
pledge of the property. This form of mortgage never having been legis¬ 
lated for, there was no protection to the debtor. The practice was for the 
creditor to get a money-decree, and sell up the mortgaged property with- 
f»iit allowing any time for redemption. The sale being an ordinary 
execution-sale of the right, title and interest of the debtor, whatever it 
might be, it was usual, when the same property was pledged to different 
creditors in different mortgage-bonds, for each creditor to hold a separate 
sale and leave the purchaser to fight out in Cotirt the q»»estion of what 
they had bought under their respective sales. There being no machinery 
for bringing together into one suit the various incumbrancers on the pro¬ 
perty, endless confusion had been the result, and the decision of the Courts 
upon the almost insoluble problems arising from this state of things had 
been numerous and contradictory. The result was that the mortgaged 
property could not fetch anything like its value. The debtor wa.-» ruined, 
the honest respectable money-lender discouraged, and a vast amount of 
gambling and speculative litigation fostered. It has been the object of this 
chapter to remedy these and other similar evils.(3) It may be added that 
the object was also further to settle authoritatively the many controversial 
points and conflicting rulings of the several High Courts. (§§ 1288—1285.) 
The definition of mortgage here given has been ” unreservedly adopted ” 
and recognised as good Iaw for the Punjab.And it has been held in 
MadraB<®i and by the Privy Council^ that the definition of ” mortgage ” 
given in this section is in conformity with the pre-existing law. 


(1) See Sir H. Maine’s “Village Commu- 
nitiea.” p. 4S ; Colebrooke’a Digest, Vol. I : 
Sir W. Strange’s Hindu Law; Laxmon 
Dom V. Daxrath*, 0 B 168 F. B. 

(2) Hedaya, Vol. tV; Baillie on the 
Mohammedan Xaw of Sale. pp. 301. 302 ; 
Ameer Ali'a Mohammedan Law. 

(S) Proceedings of the Legislative Coun¬ 
cil, OazttU of India. 


(4) Allah Ditta v. Nazar Din, [19161 
P. R.. 53 F. B.. 33 I.C.. 474. 

(.'^) Rangasami v. Mathu Kutnnrappa. 
10 M. 609 F. B., Ramachandra v. Meiclan 
Paohi, 21 M. 320; VenJeatarnnui v. Supjtn 
Madan, 27 M.L.J., 58 ; 24 I.C., 24 ; explAin 
ing eanira in AUba v. Nanuq, 9 M. 218. 

(6) Balkuthtu V. Ltggz. 22 A. 149 (160V 
P .C. 
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Principle.— Ihe law (jf moitga'jt* has its foundation in the desiie 
j *u^ creditor to secure himself against the loss of his money owing to the 
t <^f ihs debtor. Mortgages were quite common in 

early yH- earliest form of security known to them being the Man- 

cipa lo (j liiis closely corresponded^ to our modem mortgage by 

conditional sale. For as in the one so in the other, the debtor transferred 
the owiu'rshtp of his property as security to his creditor, the latter agreeing 
to restore It to the former upon fulfilment of the obligation. The principles 

♦ forms of securities are closely associated with 

heir historical evolution and udll be unravelled in the ensuing discussion to 
V. ich reference should be made for more particular information. 

1282. Meaning of Words—The definition of “ mortgage ”0) adopted 
m this section is thus justified by the Indian Law Commissioners in their 
I objection raised by one eminent critic that this chapter deals 

matters 'vhioh do not transfer property but only create a charge 
upon It IS one which seems to us to rest on any assumption that a transfer 
5 ^ property or interest of the transferor 

cfnr.fill the transaction. We, considering ownership as 

generally divisible, have regarded the term ' transfer ’ as properly applicable 

'ownership.' This is 

wn^l security,’ says Mr. Fisher in his 

in tL nsil ‘!u“ ostate or right which one person has 

with if ho^o given may be compared 

^ith the definition of the term and its inflexions as given in the English 

Conveyancing Act, 1881, and which is as follows:—’ Mortgage includcs^nv 

charge on any property for secui-ing money, or money’s worth: the mort- 

'vorth secured by a mortgage; and 
the mortgagor includes any person from time to time deriving titlf under 
the original mortgagor or entitled to redeem a mortgage, according to his 
estate, interest, or right, m the mortgaged property; and mortgagee fncludes 
any person from t.mc to time deriving title .mder the original®mortg™e 
and mortgagee m possession is, for the purpose of this Act afirorKec 

™ortgage'7pto°pertjf’™S‘®'’*''’' « PO^^^^sion o'f the 

;x EUMir 

“ ‘~n“L"ou:™o?te moft" 

mortgagor in the same wav m the I °tt^* lf"ito the 

On the other hand it cannot h J "■.’'S'' » to the mortgagee.® 

done in a ease.® ' It “ reallv of/ transfer,%s was 
defeasible upon performance of the efnAv‘^"*'“h'°h ?" in property 

■■In speri/c i-f consideration, 

apeciflcaliy described or that tlfe pfoporty mort^^ged refrfain. "if L^vef 


(1) Xnib Bani v. SAib Dal, 5 A. 23g. 

{ ) i^Bxv Commisdionere* Renort 
ovember 1879, s. 32. ^ ^ ^ ” 

(3) R. 17 (6). Indian Registratiion Arl ; 


1*877)^'"^ re-enacting Act in of 

154 *^ V. Jaikisan, 3 C.P.L.R., 
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does not merely mean that the property mortgaged should be tangible. 
The term is used in the same sense in the Dekkan Agriculturists’ Belief Act(-‘ 

'■ Immoveable property ” is defined or describes in section 3, GO—79), 

charges " in section 100. ** Payment of money advanced," X'C., may 

ill! be summed up in the words of the English Act “ monev or money's 
worth.”(3) 


Engagement " is not defined either in this or the Contract Act, but 
it clearly means a contract as defined in section 2 of the Indian Contract 
Act. Thus, where the object of the mortgage was to secure delivery by 
the mortgagors of a certain quantity of indigo on a certain day, and the 
parties had assessed the amount of the pecuniary' liability which might 
arise in anticipation of a breach, the mortgage was held to be valid, being 
for the purpose of securing the ‘' performance of an engagement ’' as prorided 
l)y the definition.■’ ir/iic/i may (five rinc fn a pecuniary llahiUty;" and 
which distinguishes engagements such ns only give rise to special or moral 
obligations. Agreements which are legally enforceable and the non-perfor¬ 
mance of which creates a pecuniary liability, e.g., to pay damages are 
designated "contracts" to contradistinguish them from agreements'*which 
are destitute of legal sanction. "Pecuniary liability" implies legal obli¬ 
gation to pay damages whether liqviidated or not.<3) ’ 


" The principal money and hiierefit."—It seems that in defining mort¬ 
gage-money the "performance of an <-ngngornenl" has been overlooked In 
the case of such mortgages it is obvious that what is secured is not the 
payment of " principal money and interest,” but the performance of an 
'•ngageinenl. Xo doubt the engageincni " may give rise to a pecuniary 
liability," and the mortgagee may thus indirectly secure the payment of 
this liability, but this is not the primary object of the mortgage. It has 
been hold that mortgage money in this section does not include interest^*^) 
and that its payment must bo expressly secured by the mortgaf'e. But 
it appears that the word "and” was intended to be used for ‘Tn^ludino ’* 


de/awh of payment on a certain dale-." In the Regulation of 
1800 the words are "by a certain date.” It is apprehended that theso 
words do not extend the sunset rule to mortgages. Payment may be made 
any time after that date, but not before. 


the scquer^'*°*°^^ °**^*^*^ terms in this section will be found set out in 


^1?^* HUtorlcftl Betrospect —The main points of divergence between 
present law, being useful not only in determinin'^ questions 
arising under mortgages executed prior to the passing of the \ct \ut also 
for the purpose of determining how for the Act h!s overruled the late 
number of cases decided under the older ordinances, they may be briefly 

(1) Th® rantrary view taken in Matadin 

v. Kat%m Husain, 13 A. 432, F.B., held 
amndsoey in that Court for manr vears, 
but it ^ incompatible with the current 
^deo^ne of the other Courte. and has 
5^ overruled s Sam Shankar v. 

Proeod, 20 A. 386. F.B. 

(2) Bom. Art XVII of 1879, e. 22; 

*rf*Ana. 26 B. S3 (39). 

(3) ConMyanefng Act, 1881; (44 k 46 


(Vic., ai. 41). 2 (vi). 

!J! Ed.). 054. 

(6) Pou-on Kumar v. Duiari Kuar, 
.. »*'• ^‘^7 J i* • ArutwarWo 
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iv-iipitul;itf.d here. Prior to the legislative enactment of 1798, in Bengal 
ond the United Provinces, and for u long time subsequently in the other 
iiices. the law administej'ed was according to the personal laws of the 
lliiuliis and IMahomcdans, These laws recognized no distinction, between 
nioitgagfs of land and pledges of moveable property.(i) In hoth, the pledge 
iiii^'lit 111 .' for a period specified or not, and either usufructuary or simple 
fR^^(.•s^ion was considered essential to its validity,<2) but it was by no means 
till- invariable rule. - When no date was fixed by the parties for redemption, 
the mortgagor could redeem it at any distance of time, from the mortgagee 
who acquired no title as against him by prescription or possession, however 
long. I he Hindu mortgagor after he had once mortgaged the property, 
c'.iild not again mortgage it to another, the penalty for such conduct being 
that meted out to a criminal, the mortgagor being deemed worthy of 
whipping “punishment for theft,” “punishment as a robber,” and 
^•*ven death, Under the Mohaniedan law, taking of interest was forbidden, 
but the property pledged was always presumed to be in value equivalent 
to the debt due.(^> The Mohamedan law did not penalize the mortgagor 
for his severance of the mortgaged property, but the purchaser could be 
compelled to redeem the property. It appears that under both systems 
the three forms of mortgages commonly in vogue, were: (i) mortgage by 
conditional sale, (u) simple mortgage, (iii) usufructuary mortgage. Com¬ 
posite forms of mortgages, composed of the combinations of these simple 
torms. uere also frequent. In England too the primitive forms of mort¬ 
gages were: (i) vivu}n vadium or an absolute conveyance of land by the 
debtor to his creditor, to be held by him until he was repaid principal and 
interest out of the rents and profits, (ii) morluum vadium a feoffment of 
Innt by a debtor to his creditor, to be held by him until payment the 
creditor being m the meantime entitled to its usufruct, (iii) Welsh mortqaae 

redeemable at any time, the creditor being 
•entitled to the usufruct m lieu of interest. ^ 

1 . salient features of the Hindu and Mahomedan mortga<^es 

tune been thus described by Sir Charles Turncr(4)-“ The form T HMu 

possessiono^the ^y the delivery of 

of words' uec^J’aTtolonsIno pmetetonn 

separate contemporaneous Lstrument the original sale-deed, or in a 

of mortgage among the form 

haw of sfle.('r a® explained in Baillie’s Mahomedan 

of the Mahomedan law defeat the precept 

the usufruct, or for the payment lender by stipulating for 

- tne pay ment of a price on the re-sale higher than he 


^loh. Law, p/ 74 !^’ Macnaghten’s 

490 ^°^^9chand v. Bkaichand, 
a. 4J0. F. B.. reviewing and comment^ 


previous cases. 

3 Macnagl,ten’s Moh. Law. 74. 
(5) P. 301. 
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paid, secured the same advantage as would have accrued to him from 
th^Uw^^ money at mterest. while the transaction in form did not vioiatr 

1285. Prior to the passing of the Bengal Regulation XVZI of 18Ub 
Mortgages be- ^ mortgage by conditional sale executed itself on breach 
lore and under m the condition, and the transaction w’as closed imd 
Eeg xvn 01 became one of absolute sale without any further act of 

of I'ftnA U-A A ^ 1 ““^ intervention of the Court. The Ik^gulation 

rules and formula which the mortgagee had to 
could convert his conditional sale into an absolute one 
founded on the English Courts of Equity was introduce.! 
m the Madras Presidency in 1858/2) in Bombay in 1864 (3) But thU 

Council in two successive cases in 
which It was held that the practice of allowing time for redemption’ in 

waf no? fiction that the time stipulated for repayment 

W™ to fh the contract, and that such a doctrine 

imown to the ancient law of India W These cascq oRhonfrV. j*” ■ 

expired aftL“thrAob'^came into^forL°(»®^rthire'^^'^d'^^ 

subject to the procedure p?e>£ribed b.y the Act ('"T ‘ 

exhouft o»”osi°b7e \inds“o?Stg?g‘’e?"1or ^ectfoi ‘m T' 

priueTpaf cf„“r !nr X t;: 

upon the definition i?iven In property. In conimentintr 

oI^VolT**^ *" “* *’*® *»KinntnR 

B.^S.t°T42^ fl858). Mad. 

ul A- ‘ B.H.C.R.. 109. 

•(4) PaWA,«,m«r V. V^nraUirou-, 13 

’ B.L.R., 136; affirmed it, 
lhuj^m»awmy v. Ho^in Rmrthen. 1 M. 

WBaiMVMti V. Kamarazu. 3 M. 20; 


1^1 ^P«;» V. fienavuraji. 2 H. 2.3(.. 

I t’ ^ >0 A. 

L.J., 522; 17 I.C. 467. 

(S) S. 0 General Clauaee Act (X of 1H07); 

(9) Dinu V. SArt>«d. 43 B. 703. 

(10) Bikkina v. Adtibtila. 3o M I .7 

338; 34 I.C.. 476. -*i n j.. 

(11) Per Ranado. J., in iMtto Uhu,ul,„h. 
t'a V. Vuhu, 20 B. 408 (417). 

^ a2) Oopal V. Paraolam, 5 A. 121 (137), 
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According to this definition, mortgage is the trana/e'‘ of an ^ rLl 

property, or in other words, the right transferred to the creditor a 

%ht available against the whole world. By mortgage the legal 
invested in the creditor, only the equitable or effective 
remaining with debtor. The .aferrsl transferred depends ^Vonthe con^^ 
tioos of the mortgage. In a mortgage by conditional sale and ^^sh 
mortgage, it is the actual ownership that is transferred, the transfer bemg 
subject, however, to a condition. In a simple mortgage tf?e mterest com 
veyed is the right to cause the property to be sold. This right comes 
existence when the actual sale takes place by virtue thereof, at the time 
when the mortgage is made, and not because it subsists m the property e^er 
afterwards so long as the mortgage-money remains unpaid and it limits tm- 
interests of the mortgagor as they were at the time of the mortgage 
Jurisprudence recognizes this right as one of the various species o piTC 
>r alicua or estates carved out of the full ownership of the property, 
may happen that the right, though not apjiarently, is m reality 
absolute transfer. For instance, when land of the value of Ks. 100 is pledge 
by hypothecation in lieu of a debt amounting to Rs. 101, the mortgagor is 
simply a nominal owner, and his niida />ropricto« is worth less than zcro.i 
“ The right of sale ” says Holland, “ is one of the competent rights ol 
ownership, and may be parted with separately, in order thus to add security 
to a personal obligation. When so parted with, it is a right of pledge, 
which may be defined os a right in rem realizable by sale, given to a 
creditor by way of accessoi 7 security to u right m personom. The objects 
aimed at by a pledge are, on the one hand, to give the creditor a security 
on the value of which he can rely, which he can readily turn into money, 
and which he can follow even in the hands of third parties, on the otlu-r 
hand, to leave the enjoyment of the thing in the meantime to its owner, 
and to give him every facility for 3isincumberiug it when the debt for which 
it is security shall have been paid.”<2> In a usufructuary mortgage tht- 
transfer made is of tfic right of possession and enjoyment of the usufruct. 

In all mortgages then there is (i) a Irottfsfrr of an interest, (§§ 1288—1804). 
(ii) in specific immoveable property. (H 180.^ — 1318), (iii) as security for the 
repayment of the loan (§§ 1319—1332). 'I’hese being the requirements of 
valid mortgage, any transfer which falls short of them, is not a mortgage 
in law. 

1287. This raises the question whether a mortgage-debt is movable ra' 

immoveable property. The question is one upon which the 
deH High Courts are by no means agreed (§ 69). But having 

properly? regard to the definition licre enacted, it cannot be Ynain- 

tained that the transfer of an interest in specific 
• immovable property “ is not a benefit to arise out of land ” within the 
meaning of the General Clauses Aet.<<) (§ 1282). 

1288. Mortgage is a Transfer ol an Interest.— The first essential 
requirement of a mortgage ia that there should be a transfer of <in interest, 
and in this respect it differs from a charge, in which, though immovable 
property is made a security for the payment of money, it does not implv 
the transfer of any interest therein.<5) This difference is material since while 
the transfer of an interest cre.ates a right in rem which is available against 

(1) Per Mnhomood. .T.. in Gopal v. Par- (4) sTs (25). Act X of lSfl 7 

(3) Juffdev V. Naubnt Singhy 5 A. 653. ' * ** 
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all subsequent transferees irrespective of notice. & plea of purchase without 
notice is a good defence against a prior claimant who has merely a charge 
falling s'.ort of an interest in property.A simple mortgage as such, 
involves a personal liability which a charge does not.(2) The distinction 
between a charge and a mortgage as here defined is otherwise not material 
and when it is material, it is not easily perceptible.W The word “ transfer ’’’ 
must be understood to have been used in its most generic sense as com¬ 
prehending all the species of contract which pass real rights in’ propertv 
from one person to another.(«> (§ 1282.) The transfer by mortgage is a 
conditional transfer defeasible upon the fulfilment of the condition or 
engagement which forms its consideration. Whether the mortgagor actuallv 
transfers an interest in his property in favour of his creditor is, of course 
always the question of construction and intention. Such intention may be 
presumed from the use of apt expressions such as rehan, kifaliit mustagh- 
raqi^) but their use is not conclusivet^) nor does their absence iiecessarilv 
negative a mortgage since, in the absence of a prescribed statutory form 
(S 1289), the expressions used are widely divergent from which the courts 
have to evolve a sense calling into requisition the rules for interpretation 
and without ovoi*straining the general context.(?) (§§ 887_399.) 


1289. The section speaks of the transfer of an interest but it does not 
enact that the transfer shall be express, and it will, therefore, suflfice if the 
transfer is implied or intended by implication. But it could not be inferred 
from the language of a deed in which the debtor charged his share of an 
estate for the satisfaction of the principal and interest, and which the 
court held to constitute no more than a charge, because the expression 
miiahhiza meant merely a charge and in the absence of an apter expression 
eVKlcncing transfer of an interest it was insufficient to convey it (S) The 
case was, however, held to be different where the deed provided that in 
consideration for an advance of a certain sum to the plaintiff, the defendant 
was to take possession of certain lands of the plaintiffs for 199 years 
It may be a question whether the transfer must be in favour of another 
person, but having regard to the meaning assigned to the term, there can 
hardly be a question, but that the transfer must be “to one or more other 
living persons.Thus, where a judgment-debtor having applied for the 
stay of execution of the decree passed against him, was required to furnish 
security for the due performance of the decree as may ultimately be passed 
ho thereupon executed a mortgage-deed of his certain property for the 
duo performance of any decree or order that may ultimately be passed bv 
the Appellate Court m which his case was then pending. His appeal having 
been afterwards dismissed, the decree-holder then applied for a sale of the 


(!) See 0 . 100 post comm. 

(2) Raghubar Singh (Raja) v. 
nuira Bahadur, 42 A. 168 P.C., (104) P.C. 

(3) Oobinda y. Du^rka 36 C. 837 (843) 

in which it ic aaid that the diiitinction 
between a mortgage and a charge ie keenly 
appreoiated by an English )aw>'er» but the 
charge in EngUah Uw ii a different thing 
to the charge defined in a 100, between 
which and mortgage the dietinction U 
* eomewhat obliterated.** Dalip Singh y. 
Baf^ur Ram 34 A. 446 (447); Kemehond. 
V, MattoQ, 10 81 ; See a. 100, comm. 

^ 6; Oopaly. Parsc4am, 0 A. 121 
(137), F. B.; KUhan Lai v. Oangaram, 13 


A. 28 (38). 

(6) A/o/|- v. Har Prasad, 11 

5 V. Tahira. ib. 580. 

A 'Lo '*• ^"^dur Ram, 34 

AU V 

AUul Majtd, 38 A. 361, though a vema- 
cular word 8»gnif>*ing mortgag® was 
uaea, atiU the tranaaction was held to 
be no mortgage, preeumably becauae the 

expression was wanting. 

'• D- fifiO (571 

(10) 8. 6 ante (Hl85—187). 
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b, the b^ritlted to proctdTa 

au<l the ouc*?^tion arose as to whether he an fVip Court held 

*t ut on,' or shouW have to bring a suit under >tect on 67 Ccu't he a 

,hat as the ...ortgage was not given to the decre^hoIder 

j.articular, it did not amount to a mortga e . g^euytion ;(i) which 

!r£s,‘it“:is 

of the Calcutta Court are by no means ^ n^ere covenant 

n onev on a bond from the mortgagee stipulating to JJi® “ 

Uk mortgage, the bond would not on that account be 
inortgage: since the covenant only refem to the date of 
no trinsfer But the secunty-bond given th^ appellants m a 

before the Privy Council to the Eegistrar of the High Court 
*■ nut a portion of our zemindari millfirtt as per schedule given _ 

>ei dtv for he Rs 4.000. being the amount of costs of the respondents 
V i?!d to a mortgage within the meaning of this section, because the 
n'ortLaoor's inte^eS in the zemindari was transferred by way of security.c^ 
■Where “the mortgagor executed a bond stipulating that the amount theieof 
u 11 Ki^ nnM with the mortsa^c the covenant did not convert the bond 
rJ',, ■ lrga.e m to XTtho owner had executed two deeds one a 
u^tvagrby conditional sale in 1864, and another in 1865 for a farther sum 
i rowed which was stipulated to be payable out of the person and propeity 
bSh movable and immovable of the debtor, but no property was specified, 
though the deed closed with these words: “ when we offer to pay tht 
amount of the deed of conditional sale, we will first pay the amount with 
interest of the present deed of conditional sale.” On a ^it for foreclosur 
bein" brought on this deed tRe court refused to give effect to it holding 
that“it effected no transfer of any interest in any property, nor did 't add 
the further advance to the original mortgage money to make the conditions 
of the earlier deed applicable to the further advance.W But in another 
case where subsequently to a usufructuary mortgage the mortgagor took 
a further loan promising to pay it along with the loan on the pre^ous 
inortgage end that the mortgaged property was not to be redeemed without 
repayment of the two loans it was held that the later document 


(1) Gifindm v, Bejoy Oopal, 26 C. 246 
{ 249); Shyam $Sundar v. Bajpai^ 30 C« 
1060 (1062). 

(2) Tokhan v. Giruxir^ 32 C. 494. 

(3) Buns Bahodur v. MughUZf 2 A. 604 
F.B. ; Janki v. Sarup^ 17 A. 99 ; Venkapa 
V, Basiingara, 12 B. 411 j Thirumalai v. 
Aamayycir, 13 M. 1. The Calcutta Court 
lias further held that a security bond 
given for an appellant in the Appellate 
Court under a. 545 of the Code cannot 
be enforced without a separate suit. 
Toghan v. Vdttwit^-i2 C. 25 ; Kali Churn 


Balgobind^ 16 C. 497. 

(4) Kader Afotdecn v. Nepean, 21 
882 P C 

(6) Qodh Shukul v. SaklOi 6 A.L.J-B** 
263. 

(6) TokJutn V* Oirwar, 9 C.W.N. 
Oirindra v. Bijoy Oopal\ 26 C. 246 (249) s 
but see Shyam Sunder v. Bajpaif 30 O. 
1060. - 

(7) Qodh Shukul v. Sakh, 6 A.L.J-» 
253 

(8) Baideo v. MurK. 10 A.L.J., 120 (123) 
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sufficed to constitute & mortgage.0) A bond stipulating that “ as coliuic- 
ral security for payment of the said money, I do mortgage 23 bi^ba-. 
of property ” described is - sufficient to constitute a simple mortgage 
though Maclean, C. J., somewhat unnecessarily grudged to lend his support 
to this view. (2) If the terms of a document satisfy the requirements uf 
the term, it is a mortgage, by whatever name it may be called. It may be 
called a bargain paper, and may even recite that a stamped mortgage would 
be executed later on within a stated time, but nevertheless it cannot detract 
it from being a mortgage if it contains all that a mortgage should.In¬ 
deed, generally speaking, the name given by the parties to a document i-« 
not conclusive as to its nature, but in cases where the document, is 
ambiguous and is susceptible of more than one construction as to its natur.' 
and scope, the designation given by the parties themselves cannot then he 
lost sight of/**) 

1290. As to the admissibility of oral evidence for the purpose of shew- 
Oral evidence. real nature of the transaction the question depends 

the interpretation of section 92 of the Inrlian 
Evidence Act.(6) Now this section enacts against the admissibility of naro) 
evidence to prove the terms of a contract,W as bettveen the parties thereto (?» 
Nor can such evidence be admitted " for the purpose of contradicting varv- 
mg. adding to or subtracting from its terms. ”0> There are however 
exceptions to this rule, none of which, however, are directly in point 4,s 
regards the cusc-law on the subject it appears to have been^uniformly hHd 
t at evidence a deed is always admissible for the purpose of shewin-' 

Courts have even gone the length of holding that oral evidence of the -.cN 
and conducts of parties whether contemporaneous or subsequent is always 
ndmiHsible m order to shew that the deed, though ostensibly a convey-mS- 
WHS in reality intended to operate only as a mortgage.(W) It is difficult t,', 
perceive any difference between the admission of such eviaonce rnanilest ■ 
Uin^cted to vary the terms of the flec*<l and evidence directlv fr 

Tn Ktnct view of the luw all such evidence would be wlfolly inadmw 
H ble ,t .» reconc,l,.t,lc to tho view that the terms constituting he 

difference between the agreed and written contract were the onnAitiJ, ■ 
precedent to the attaching of any fibligation under the deed OD or that their 
nuppressioii would compass fraud on the transferor <12) In ndmifftn), L 
ever, such evidence, (he Indian Courts have been hitherto in a ctcIV m ' 
guided by the practice of the English Courts afford ^n leaUirM 


(I) Har PerJHul v. Hnm (.‘hfiiuUr, 19 
A. L.J.. B07 ; 63 1.(5.. 760. 

(•J) Nnhin (’htirul v. Haj Cttom/ir, 9 C. 

W. N.. loot. 

(3) Motichatid v. Sitgitn, 6 liom. L.R., 
600. ' 

(4) |. 336 r. 8; Kalttbtuii v. Th^ Sfrrrtaru 
</ Slate, 20 B. 10. 

(5) Act I of 1672. 

(8) 8* 01, Indisn Kvideace A<-t (I of 
1371). The oontrary wm held in Motty- 
V. Anundoehunder. S M.I.A.. 72. which 
n* bean overruled by the LesUlatuie - 
aonapa v. amdardam, 1 B. S83. 

(7) Hence n peraon not • p«rty to the 
'®®ouniont U not precluded from Kiving 


K ’i,i 27 m" ‘ V. n„y„,, 

(8) Act I of 1872, 8. 02. 

^ \ ' Indarjit, 22 \ 

M M. ? (U) 

*5udon. 25 C. 

3i''c 

(It) /bid., provigo. 
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prccedeuta in favour of allowing such evddence.t” But ^ 

"fTn'^ln^n and 

•'ui(lea.<2) But in construing the section of 

their Lordships allowed that while evidence of xntenUon ^^dmitted 

miestion evidence of the acts and conduct of the parties may be admitted 

or tt ^291.) been 

would lead to the consideration of criteria before 

universallv admitted. Any other view may perhaps be more ^d 

logical, but it would lamentably fail to achieve the very purpose for which 

uniting is proscribed. 


1291. The question how far the intention 

gathered from sources other than the document itself baa 
Extianeous ad- ^9 regards this country, been settled by ^6 

misslble evidence, ’ Council In England, the law of which is in this 
respect divergent, the authorities allow the introduction of evidence dehor* 
the document in proof of intention, and this view was m a case J^J^lowed m 
rndia.<3> but this case was on appeal overruled by the Judicial Comnnttee 
who observed: “ Their Lordships do not think that oral evidence 
lion was admissible for the purpose of construing the 

the intention of the parties. By section 92 of the Indian Evidence AcB 
no evidence of any oral agreement or statement can be admitted as hetw^n 
the parties to any such instrument or their representatives m interest for 
the purpose of contradicting, varying or adding to. or subtracting from its 
terms, subject to the exceptions contained m the several provisos. It was 
conceded that this case could not be brought withm any of them. The 
cases in the English Courts of Chancery which were referred to by the 
learned judges in the High Court have not, m the opinion of their Lord- 
ships any application to the law' of India as laid dow.Ti m tho Acts of the 
Indian Le^slature. The case must, therefore, be decided on a consideration 
of the contents of the documents themselves with such extrinsic evidence 
of surrounding circumstances as may be required to show in what manner 
the language of the document is related to existing facts.For this 
purpose reference may be made to cognate documents executed at or about 
the same time, as indicative of the intention of the parties, and evidence 
allowed of contemporaneous acts and conduct of the parties as distinguished 
from evidence or oral statements, conversations and preliminary negotia¬ 
tions between them.t^) But evidence of the conduct of the parties 
qiient to the date of the transaction is clearly inadmissible, as for the pur¬ 
pose of showing that an absolute conveyance was intended to operate only 


(1) Barton v. The Dank of New South 
WaleSf 16 App., Cas., 379. 

(2) Balkrishen w Legge^ 22 A. 149 F.C.« 
Mgl^n V. Maehice La, 45 C. 320 P.C., 
but see Narasi7igtrji v. Panvgaritit 47 M. 
729 (746) P.C. 

(3) V. Legge, 19 A. 434 (446) 

citing Alderson \\ WhiU^ 2 Da. G. & J. 
lOS ; Lincohi v. 4 De. G. & J« 


16; Bhagwmi v. Bhagwan^ 12 A. 287 P.C. 

(4) Act I of 1872. 

(6) Balkishen v. Legge, 22 A. 149(168,169) 
P. C., overruling Balkisheii v, Legge, 19 A. 
434. 

(6) Mawxg Kyin w Ka Shufe La$ 38 C* 
892 (604); S. C. Baja Durga Prasad Singh 
V. Rajendra, 18 C. W.N., 65 P.C 
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as a mortgage/!) or vice versaS^> Similarly, no evidence could Lc adiuitiud 
to show that the executant of a mortgage signed it not as a mortgagor, 
but only as a surety,O) or that his liability appearing to be unconditiSiui 
was in fact conditional,W though he may show that he had executed it for 
himself and as agent of his partner.t^) But a distinction must be madr 
between the admissibility of evidence to show that a recital of a fact in a 
contract is erroneous and evidence to vary its terms.(6) If it were not so 
facilities would be afforded for the grossest frauds.C?) If the words of a deed 
are plain and unambiguous the fact that the parties understood it otherwise 
and acted on such understanding for a period of more than forty years, can¬ 
not affect the construction of the instrument, and the effect to be ‘^ivon t-j 
it.W Relying upon this principle, the Court has disallowed oral evidence 
of even contemporaneous oral agreement or statement of intention O) And 
BO where a deed purported to be and was on its face an absolute conveyance 
oral evidence would be excluded to show that it was at the same tim,’ 
intended to operate merely as a mortgage. 

1292. But the rule is, it should be noted, confined only to the actujil 
parties to the deed and their representatives in interest. It‘does not affect 
third parties who are debarred by no rule of law from givin'^ oral evidence 
to show that a mortgage was in fact a sale, or vice versa.dD And even 
as regards the actual parties the section does not exclude evidence of fraud 

w ^ induces another to contract on the faith of representa¬ 
tions made to him, any one of W’hich is untrue, and in which case the Court 

k I ^ mortgagor alleges that ho had been fraudulently 

orfr n t while he was assured that it was a uiort<»arre 05, 

oral evidence would be admitted since the general rule is that no n^rtv 

neen made the victim. But it is of course one thing to let in evidence. 

(1) BMUhtn V. Legge, 22 A. 140 RC. 
follwed m Aehuliiramrnju v. A’wWwroiu, 

V. Naina, 12 1Jom. 

Jl/nfcarfl) .Swig/, v, Bnl- 
28 A. 508 (514); Badaruddin 
J f'20); Ajodhya 

9:^' 321 ! lytiaUi y/NaL 
» ® 3^0 5 contra Nacfiippa v. 

CAokahngam, 4 L.B.R. 240 admittiiig oral 
on tha ground that the deed was 
d*^ not by a Uw>er but by a petition 

bo supported; (Jujarmal 
3 Nag. L.R, 10. Tl,e con- 
. *" KAanfcor v. Ali Haftx, 28 C. 

^ considered as overruled. 

2’o^uddin V. Airornuddui. 11 O.C.. 

<ionli\* Maung Kyin v. Maung The 
^ 118; Pal V. Nag. 

5’' 1* Satyanath v. C'Arduni5rum 
(1905), Bur. L.R., 180. 

r. 5*”****®"** V. fiuAuri Chitnder, 8 
^ W.N. 101; Afoung Lu v. Nalon (1005], 

Bur.L,R.g4. 

(^) Naraeimma v. itanuuami, 18 I.C. 

8 M. 

(6) Fsn A a t anAfrioA v. Oopindonytdu, 31 
• 40s 

(6) Sab Lot Chand v* ImtarJUg 22 A* 


370 P.C. 

(7) lb,. MflUfiff Kyin v, Kn Shire La, 3K 
C. 802 (905), P.C. 

(8) Nc^th^Bn^tern By. v. Lord //W- 
(1900]. A. C. 260 ; loMowod in Arhufnro’ 

rnaraju v. hSubbaramnraJn, 25 M. 7 (U) : 
but of., 336 rule 7, h. 92, Tiuliun Ivvidciuo 
A<!t (Art 1 of 1872). 

(9) IJattoo V. Bamchnudra. 30 li. 1J9; 
Oujarmal v. Sitaram, 3 Na^. I^.R. 19, 

(10) Dotioo V. Bamchandra. 30 B. 119. 

(11) Metvng Kyin v. Ka tShut 

38 C. 892 (90s5) P.C.; DftyeHhri JJayai v. 
PfincAo, 28 A. 473 ; Jagat Mohitti v. ifakfad 
Uos. 2 C.L.J.t 338; Bfdhatnfnai v. sSyed 
KaUii Bavuihar^ 27 M. 329 : Meghram v. 
Mokhan Lai. 13 LC. 667 (609); Oangohai 
V. Pandoo. 4 N.L.R., 115 (116); A/ra v. 
Baeani. (1909) P. W. R. 157; BadheM 
V. Anyue. 10 O.C. 213, contra Bahiman v. 
Eiaki Baksk. 28 C. 70. 

(12) Ptfiab Chunder v. Mnhtndranafh. 
17 C. 291 (297) ; Abaji Laxman. ,30 U. 
426 (430); Katfatbai v« »*tumbai. H Boiu. 
L. R., 764 ; Ki^na v. Bofna. ib.. 764 • 
Kga Paw v. Nag La. 13 I.C. 375 (370). 

(18) Nga Paw v. Nga Lu. 13 I.C.^ 375 * 
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ulij quite another thing to hold that a person who was a free agent to enter 
iuto a transaction which he entered and -coi^ormed to all its solemnities 
mid safeguards w’as duped into a bargain which was far ditferent to wna 
he had assented to. The justitication for letting in parol evidence must be 
found in proviso I to section 92 of the Indian Evidence Act, under which the 
tacts whicli may be proved must be such as to show' eithe*- the legal requisites 
for a valid agreement did not exist in the case at all, or that one of the 
parties did not give his free consent to it, or that the document does not 
f-xpress what was equally intended to be embodied in it. It hp no appli¬ 
cation to a case where the instrument represents what the parties intended 
to put down in writing, though it might not be m accordance with the legal 
result tliut the security wanted to bring about; but which for some reason 
they did not wish to put in writing.<i> 

1293. The cases decided under this proviso though not unanimous may 
be said to have established the following propositions;—(i) that a party 
will be permitted to adduce evidence of contemporaneous representation, 
acts and conduct that a sale was intended to operate merely as mortgage. 

(ii) But no evidence of subsequent conduct or representation is admissible 
to prove it; (iii) though evidence of a subsequent agreement would stand 
on a different footiDg.(3) (iv) Questions relating to receipt or non-receipt 
of consideration or its legality<«) may be proved by parol, though evidence 
could not be given that the consideration was more or less than that stated 
in the deed; for it will amount to varying its terms.(5) The Bombay Court 
have struck a discordant note against the first rule, holding as they do. 
that while proviso 1 to section 92 of the Indian Evidence Act permits 
parol evidence to inuah'dafe a written contract, it does not permit it to varif 
In any case an unregistered contemporaneous letter ^vritteu by 
the vendee to the vendor assuring him that he should treat the sale as- a 
mortgage could not be admitted into evidence for want of registration. 

1294. In doubtful deeds the test is stated to be whether the relationship 
of debtor and creditor subsists.(»> But this is restating the same question 
in another form; for how is the relationship to be ascertained? Two docu¬ 
ments are executed the same day, the first an out-and-out sale, but 
“ subject to the agreement executed by vendee,” and another an agree¬ 
ment containing an undertaking to rc-convey on certain conditions—is 
the resultant transaction a mortgage or a sale? In one case it was held 


(1) Moilayappen v, Pahni, 20 I, C, 
924. 

(2) Nabvalbai v. Sirubai^ 8 Bom. L. R., 

701, Krishna v. Samat 764; Moti Lai 
V. Anund Ckunder^ 6 72 ; Kashi 

Nath V. Chandi Chnrn^ 5 W.R., 68 F. B. 
Phsloamonec v. Oteesh Chunder^ 8 W.R., 
551 ; Nundo Lai v. Prosunnomoyee^ 19 
\V. R. 333; Sheikh Parabdi v. Sheikh 
Mahotned, 1 B. L.R., 37 ; Bholanath v. 
Kali Pershadf 8 B. L.R. 89 ; Beharee Lai 
V. Tejnarain, 10 C. 764; Kadar Maideen 
V, NeepeaHy 21 C. 882 P.C.; Preonath 
V. Madhu stidany 25 C. 603 F. B. ; Mahomad 
Ali V. Nazarab^i, ^8' C. 280 ; Abdu Rah¬ 
man V. Ali HaftZy 20 C. 256; Ismail v. 
Hafez Booy 33 C. 773 P.C.; Maung Kyin v. 
Shwt Lay 38 C. 892 (905) P.C.; Hanifunisaa 


V. Fazunnissoy 33 A. 340 P.C.; Wajid AH 
V. Shafakaiy 33 A. 122 (124). 

(3) Behari v. Shih Sahai. 18 I.C. 324. 

(4) Balgobind v. Dhaggu Daly 35 A. 568* 

(5) Adilynm v. Rama Krishnay 21 LC. 

458; Ram Krishna v. Adityumy 21 I.C* 

403 ; Qopal Singh v. Laloo i?am, 10 C.L.J. 

27 ; Kamala Sabai v. Babu Nanduny 11 C._ 

L.J. 39 ; Challa Venkata v. DevabhaJetuni 
14 I.C. 65. 

(6) Dagdu v. NanOy 35 B. 93 (96); c/. 
Benode Kishore v. Ashutosh, 16 C.W.N. 

066. 

(7) Mutla Venkatachellapati v. Pyindot 
23 M.L.J, 652. 

(8) Ma Huin v. Osman, 15 I.C. 423? ( 

Maungtha v. Maung Mya, 8 I.C. 981 
(982). ^ ' 
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s .‘X ^•o.;rix^eX‘X“ 

and 'r-to \“he“Z.n ‘V*/ 

land for value (executed in i 7 ft^ ‘ ^ ot 

n.e„t between the ^IL J^uiehree bacTr’^i °1 

on payment by him of money to the vendo ^ vendor of the land 

the dieds wer^ follow edTrUefc.r'of pos4ssTon%^r^ ‘'"4 ““ 

receipt of the profits. The vendrr did rtJf '® ® ?° the vendee, and his 
hut after many years gave notice of hi-; repurchase, 

this suit to enVrce his® rlghrorredemption 

, It was held that upon'constmcL? 
effect nauet be taken to constitute a mortgage by eonditioml i 
vmder Begulation XVII of 18<)h and thft h-.u 5 n«°°^*^*j P ? ® redeemable 
mortgage, the procedure of thh To, 44 <>« 

1296. The question then beinir one of f:onstl•lw.fir^^ j • . 

IS substantially such L^to stanin it J^Ionc' ® ^ transaction 

mortgage, the mere calling it by •» d^Lroi??. ® ° m class of 

another class.fS) So IVIr ^Butlr^r " . ^ ^ relegate it to 


Ptions, that wb,.r..v.... _. 4 ... subject to 


for tliis nurDosf* 

vry few eTceptionsVUmt “wh^'vr^^^ sub]ecr7a 

estate is originally intended as a seenritv for alignment of an 

appears from the deed itself (,r by ,mv ottfer ■^' intention 

ef.nsidonid In equity ns a mortgage‘and ^-doim, Ki always 

an I'xprcss agreement of the parties that it shall nnt’l though there ‘is 
the right of redemption shall be confined to n ^ that 

particular description of persons. ... jf the ” j ■'* 

was not a fair price for the absolute purchase cf the grantee 

him. if he was not let into the immediate nncln^ • conveyed to 

instead of receiving the rents for his o^vn bene^fit he'^a'I. 
to the grantor, and only retained the amount of ti for them 

-xpen«,„f preparing the-deed of eonvevanrras^ if the 

i>ccn considered bv tb^ro^^^ / 

prove that the conveyance was intended to be nwrol tc°<iing to 

aeeiivH, however, to be settled: firnt that a Iona fidi ^It 
or interest will not be oonsideS.d a moAgag^e ^on "«tate 

ropurohase being given to the vendor, though at an « right to 

____advance price.<6) nnd. 


iil 33 .\. 22(124). 

(S) BatkidSen v. Leoge. 22 A. 140 PP- 

(4) /iofumnan P«r«W v. Jt/l. Baboort. 


V T’A^ Cf.- - - , 

29 B. lf». ‘>t*reiary of Suite. 

yfarphereon or, Mortgage. 

V^„ V. 2 sch. * , . 
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eecoiidltj, when the niorlj^agou. ui- trustee for him. is authorized to sell, 
if the niouev be not pai<l at a particular tmic, he may make good a title 
to a purchaser, though the mortgagor do not join in the conveyance. 

1297. b(.r the same reason the mere fact that the deed is described 
as a mort.mqe will not constitute it one unless the contents warrant that 
descriutiou Thus where n deed, which on the face of it was described 
as a mortgage, stated that the grantee was already in possession under a 
previous mortgage by the grantor, and was under the second deed to receive 
the profits in liquidation of interest so far as they would go, and that the 
cxruntor was not to be liable to repay the principal money or such balance 
of interest (if any), as might accrue upon it, unless he adopted a son, ana 
the grantee unless that event happened, was to enjoy the property con¬ 
veyed in right of purchase for the sum (principal and interest due to him), 
it was held that the deed was a sale liable to be converted into a mortgage 
and not a mortgage liable to be converted into a sale.(3) So zur-i-pathgi 
haaes when they contain a proviso for redemption are treated in all respects 
as usufructuary mortgage.^*) Tint in such cases the provision for redemption 
must be oleariy expressed.<8> 


1298. A mere coucaunf uol to alienate does not constitute u mortgage 

or a charge. For instance, an agreement which declared. 

Mere covenant —«« j promise to repay the whole principal, with interest, 
not to auenate. month of Phalgun, 1271, F. S.. ^d till payment of 

the amount I will not transfer any property by conditional sale or mort¬ 
gage was held not to amount to a mortgage, inasmuch as there was no 
transfer of a specific interest of the debtor’s property. So a bond contain¬ 
ing a stipuation that “ if the principal and interest is not paid up at the 
stipulated period then the obligee will be at liberty to recover the whole 
of his money together with the interest fixed by instituting a suit from my 
moveable and imimoveablc property. ”(’> Here the bond was open also to 
the objection that the property was not sufficiently specified. So where the 
debtor stipulated that on his failing to repay the debt the creditor would be 
entitled to recover it by sale of the " Nyagaon factory and from his person 
and other properties " there was no mortgage since the covenant did not 
create a specific lien on the Nyagaon factory, the general effect of the coven¬ 
ant being that on his failure to pay up, the creditor was at liberty to resort 
to the remedies open to him at law.<8) A covenant “ not to alienate thi’ 
property to himself and his daughter for whict he was about to sue, or 
the rest of his own property, until the loan secured by the hood was paid 
off” does not likewise operate as a mortgage .A having previously 
hypothecated certain lands to B, executed a conveyance of it to him in 1873 
for a consideration which was now found to have been an inadequate price. 
On the same day, B executed to /I a ” counterpart document ” by which 


(1) It is, however, not generally so 
under the Act. Vide s. 69. post. 

(2) Abdul Bfuii V. Kashi. 11 B. 462. 

(3) Subhabhat v. Vasudeobhat, 2 B. 113 ; 
HUlintmishing Howard v. Harris, 1 Ver., 
190, 2 W. & T. L. C., 947 ; Ramji v. Chinto, 
1 B. H. C. B., 199 ; Sankurbai v, Kassi- 
bhai. 9 B.H.C.B., 69. 

(4) Punjun Singh v. Mt. Ameena, 6 
W.R. 168; Mt. Mujeedunnisaa v. Syed 
DUdar Hoasein, 20 W.R.. 178; Sitaram 
V. Ramlal, 18 A. 440; Cf. Debt Praaad 


V. Baldeo, 18 A. 123. 

(6) Sreemurxt DuH v. Krishna Nath, 
25 W. R.. 10. 

(6) Qunno v. Latafvt Hoseein, 3 C. 336. 
Mohan Lai v. Indomati, 39 A. 244. 

(7) The Collector of Bttawah v. Belt 
Maharani, 14 A. 106; Baldeo Bai v. 
Murli Rat, 10 A. L.J., 120; 16 I.C., 638. 

(8) Jagatdhar v. Broum, 4 C. L.J.» 
(134). 

(9) Sheikh NiaibuUah v. Sheikh Naaer, 
8 O.L.R., 454. 
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he covenanted to reconvey the land and return the sale-deed if the sale, 
a .nortgag", Tn'd ihat 

Cjpuiated that if he paid the assessment on the land for 25 vear^ 

lt:'’;e“arfa°go^ ^tTeld Lot 'r”" ^°oght-'from hto 

not belong toS'he mc^gfgor „n°d tLre'rs«nf 

Tbieerto the''3™rta^os«l ” '^““'■-/“"oTand 

.ranSd ;^^la'j-d r 

the land to the plaintirs Lmp n \h agreeing to retransfer 

would then be dl^e should be paid off ^T' 

your (plaintiff’s) field survey No 14fi Mr. Behrompur is 

forred to our name. That field thercfrft*/’ have got it trans- 

in the Ciovemment recort.''^Y^ou'‘:weT m our defendant’s name 

debt you have transferred it to our namn ^ * On account of that 

transferred to your name when you renav fhp -ri j u’ shall be 

The debt due to me ivoi.M 5« ^ ‘V to me . . 

rupees due to me till Va,W./i jf .vou repay all these 

retransfer the fields to your name ’’ T H J and 

«nt the fields woulj not be , 

that the transaction of 1077 was not a ‘^^f^'^dant contended 

[urn. and that the document of .11,^ i^vT to 

the plaintiff. It was. however held agreement to resell it to 

that the transaction of 1877 was a mortf/nrfreceived on the point 
sale.tai a more stipulation for repurch-ise * 'f and not a 

mortgage.(4) Where in a bond the ei I ^ transaction a 

>‘P by a clause declaring such alienating alienate was followed 

ment constituted a simple mortinee^ S) •nvalid. ,t was held that the instni- 
to secure repayment 3 tL^o^rf h^ K ^''^'K^rnent of a future coffee crop 
a mortgage (6)^ So an n/Jp been under the Stamp Act held to be 

And a SaH Commissioner^recS Secretary of State 

i«A A ” ^ • _ _ _ __ 


l7o!* V. Rahimanta 14 M. 

J18*^ V. Mahadu. 2 Bom. L.R.. 

AineAord v. BAiiba&Aai, 21 

(4) Va»ud 0 ov. BAan Lakshman, 21 B. 
•»J Bhagtuon v. BAogiMt*. 12 A. 887. 


. Kumar Ramffopai v. Ram Duff, 

5 Bmnuihari v. Jone^sar, 

2 » Swiu V. Bhou^ani, 

2 A» 4S1« 
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and such u contract is not, unlinarily, capable of specific performance, smce 
the object of both parties presumably being to make and take a loan, it is a 
contract for the non-p<*rforniance of which compensation in money is an 
adequate relief, and. moreover, no debtor can be compelled to take a loan 
ubieh he miglit immediately repay.But the case is otherwise if the 
dt'btor having reci-ived an aflvance is unwilling or unable to return it and 
the creditor is willing to pay him. the balance.(2) Mortgage an ac¬ 
complished transfer, and as such, creates rights in ran which like all other 
similar rights stand on a different footing. For instance, while the non¬ 
payment of consideration before execution of the mortgage would onij give 
rise to a personal right to damages, if any suffered, with the execution 
of the mortgage, rights pass which, strictly speaking, remain independently 
of the paymcuit of consideration. If therefore .1 and li entered into a c n- 
tract, the latter to lend the former a sum of say Rs. 1,000 on the security 
of A's house which he nuirtjiaged on receipt of oOO, the other moiety 
being promised but never paid. B coul<l. in strictness, enforce all the 
of his mortgage, oven though he had not paid a part of the consideration 
though in practice, the* Court should be loth to liti*ral!y decree nil its te^is 
without putting the mortgagee on terms, and which would be legally justifi- 
ahle on the ground that since the payment of loan was the sole purpose 
of the mortgage, all its terms must he understood as subject to the fulfilment 
of that condition. This has given rise to some divergence of opinions, some 
Courts holding that in the ease supp<jsed the mortgagor could cancel the 
inortgage like anv other eontraet^^' while others holding that a mortgage 
being an accomplished transfer and not merely a contract was beyond tin? 
region of cancellation upon that basis.(S) This subject will call for move 
extended notice later on.<^> But for the present the distinction is noticeable 
for the two distinct stages of negotiation giving rise to diverse rights anil 
liabilities. While the matter is in the preliminary stage of contract, the 
relations of the parties are subject to the law of contracts; and if therefore 

B agrees to lend and A to borrow a sum of money, A cannot compel B to 

make, or B compel A to take the loan, and no Court will make a decree 
to make or take a loan of money, whether the loan is to be on security or 

not.<^> This rule extends to a contract to lend to a company, money 

payable by instalments, vipon the security of debentures to be issued bv 
it.W And the fact that tlie agreement has been partially executed woulo 
appear to make no difference. For instance, where the creditor had agreed 
to lend Rs. 3,000 on the secvirity of a mortgage executed and delivered to 


(1) S. 21 (a) Specific Relief Act (Act 
I of 1877); Ramftnand v. Nakched, 8 O. 
G., 5; Mehdi Abhwt v. Muhammad, 11 
O. C. 217 ; Per Sir John Romilly in Rogen^ 
V. Challie, 27 Beav., 175; Sichel v. Moeen- 
ihal, 30 Beav.* 371 ; approved by P. C. 
in Lario v. Bonany, L. R., 5 P. C.* 346 ; 
Western Wagon Ac., Co. v, West [1892] 
1 Ch.» 27 (275); South African Territories 
V. WaUinglon, [18981, A. C. 399 ; Konchodi 
V. Shiva Rao, 28 M. 54; Yadavandra v. 
Srinivasa, 47 M. 698 ; Sheikh Galim v, 
Sardaranjan, 43 C. 59. 

(2) Ashton V. Corrigan, L. R., 13 Eq., 
76 5 Hermann v. Hodges, L. R., 16 Eq., 
18 ; followed in Meenakshi v. Rathnasamu 
41 M. 069. 

(3) Rashik Lai v. Ram Narain, 9 A 


L. J.. 198. 

(4) i^ubha Rail v. Deon SheUi, 18 M* 

12C: relvine on s. 39 of the Indian Con¬ 
tract Act (Art IX of 1872); Ookul Chttnd 
V. (1907), P. R. No. 42, p. 2/4 

F. B. 

(5) Btijranyi v. Udit Narain, 10 C. 

N. 9.32; Rashik Lai v. Ram Narain. 9 

A. L. J.. 198. 

(6) S. 07 comm. post. 

(7) Per Cliittv, J.. in Western Wagon, 
•be. Co. V. West, [18921. 1 Ch., 271 (275). 

(8) Anukardti v. Saidamadath. 2 ^|- 
79; G're< 7 J»on v. Udou Adiiya, 17 C. 223, 
(232. 233), P. C.; South African Terri¬ 
tories, Ltd. V. Wallington, [1897]. 1 
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him, and the mortgagee afterwards only paid about Es. 1.375 whereupon 
the mortgagor sued for recovery of the balance of Rs. 1,625. the Court heJ<l 
that the mortgagor could not obtain a decree for specific performance, 
though he might have sued for compeusation or damages for breach of 
•contract or for redemption ou payment of the amount received/') In another 
case the mortgagor had for consideration previously received executed a 
mortgage-deed, but took it back for registration, after which he chanf^cd 
his mind and refused to register it, whereupon the mortgagee sued for specTfic 
performance by compelling the mortgagor to execute and register an 
identical mortgage, but the Court refused the prayer holding that the 
mortgagee’s appropriate remedy was a suit for money.(2) the case 

was held to be different where the contract was. in the nature of u com¬ 
promise, in which case the Court would enforce the terms of the compromise, 
not because it embodies a contract, but because it is a compromise.(3) So 
again, a case for specific performance would arise where the creditor, has. 
on the faith of the debtor to execute a mortgage, advanced him the money 
which the debtor is otherwise unable to pii\' ou at emee^**) and the recovery 
■of which could not otherwise be secured to the creditor. The principle 
applicable to such cases would seem to be that tlio creditor is at lea^t 
entitled to refund of his money with damages which should not be im¬ 
perilled by any breach of contract on the part of the debtor. Consequently, 
where after the contract is made and money received the debtor incumber.* 
his estate so that the prior creditor stands to lose his money or has an 
uncertain chance of its recovery, the Court will decree specific performance, 
against all those wh<t have taken with noti<-e of his contract. Again, in 
cases of a mortgage in the nalui-i" (d a lease. r.<j., eiir-i-pcshgi loase. since 
the priiriinry object of the creditor is to enjoy the usufruct, the Coiut 
will give effect to it, unless it finds compensation an adequate relief (? 1302). 


1301. There is another class of contract which the Court of Equity 
recognizes as capable of specific perforinance, rh., a mortgage of futuri* 
property, (§ 102), though such mortgages are not governed by this Act. 
Indeed, there cannot be any trajisfer of interest in a specific property when 
it is not even in existence, but such nuirtgages are supported in equity, 
the Courts regarding them as contracts, and holding “ that possibilitie'^ 
;and expectations might be the subji-cl ei-ntract. If the contract was of 
a kind of which specific p»Tforniiinc«- was ufaninally given, the ('oui*t 
■enforced it spocitically. although it related to a jxissibility of expectation 
and if a contract related to a possibility or expectation and one of lh«* 
parties bad executed the consid«Tation, tin- Court bound the property frran 
the time when it vested in interest or was aeejuired oven though th<* contract 
WAR not one of which specific perforninnce, strictly so called, was no¬ 
minally given or could be given.'■<®) In view of equity a nujrtgage of 
■future property is nothing more than a contract but the moment the pro¬ 
perty comes into existence the contract becomes what it was intended to 


(1) Atiaktiran v. Smdamadnth, 2 M. 
79 ; Jiaja Oopala v. Dairood, 34 M. L. J., 
342; 45 I. C. 161 ; Shaik Oalim v. .Sodari- 
tan, 43 C. 69 ; Samaal Haq v. Abdul Knrim, 
•(1923), C. 667. 

(2) Maya Ram v. Pmg Dot, 6 A. 44 
>(49); B^gobind v. Lutafut noaaein, 7 

‘ • Vf. B.. 142. 

(3) Anudata ▼. Kandaaubba, 14 I. C. 
418. The iMSon given in the cue that 


a contraet to rreato a mortgage can )je 
given effo<'t to by a decree of Court where 
the intention of tho parties was tliaf a 
mortgage only should be rreote<l. must 
lie rea<l in the light of the facts stateil 

(4) Hermann v. Hodgta, L. R., 1« Kq. 

1 

(5) Ashbumer's Principles of Kquitv 
p. X cited an BaUU/> Porshwi v. MtiUr^ 
30 C« 667 {075)* 
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be u mortgage, and without anything being done by the parties it takes 
effect as such. But before it so takes effect it is no more than the 
benefit of an obligation and us such subject to the rule as to notice before 
enunciated.So where .1 mortgaged to B his indigo factory, outworks 
and produce, and then mortgaged with possession to C the indigo cakes of 
certain years over whicli li laid his cluiin by right of his mortgage and 
the Court found that C hud notice of B's mortgage ^ipon which he had 
previous to C’s transaction secured a decree, it was held that B's mortgage 
took effect as against the indigo cakes ns soon us thej' came into existence 
and that C being a transferee with uolice of B'h mortgage could set up no 
equity in defeasable of B's mortgage.(2> Several pleas were taken in this 
case for C but they were all negatived. One of them might have embar¬ 
rassed the Coui’t if the fact upon which it was found hud been substantiated. 
l’’or it was urged that as C's advance was made to prepare the cakes which 
had been made with his money, he had in the nature of salvage-lien, but 
the Court held the facts warranting a salvage-lien not proved.It was 
also urged that B’b mortgage of all futxire produce unlimited as to time was 
too vague to be effective but the Court held that there was no vagueness 
in the description of a thing which could be ascert.ained as soon as it came 
into existence^'*) It will be noticed that the principle of this equity 
underlies section 43 (§ 788) and lias been given effect to in several-cases, 
to be presently considered.<5) (j 1314.) 


1302. A contract to make a loan does not create a debt nor does any 
future debt arise out of it.t^^ But it may give rise to on action for damages 
for breach of contract. But in such a suit the measure of damages for breach 
is not the sum agi*eed to be lent, nor is the claim so laid considered as one 
liquidated or an ascertained sum of money. On such a contract, the 
measure of damages is the loss sustained by the breach, and the damages 
may be merely nominal. They are in no case recovered by way of loan, and 
what the plaintiff gets beconuis. of course, his own money. The damages 
awarded in such cases bear no analogy to the case of a breach of contract 
of sale.t^^ The true measure 'of damages in cases of loan is tho loss of 
interest actually sustained for the time the money is likely to lie idle without 
investment. In fixing the time regard must be had to the nature and 
amount of the loan, since the larger the sum, the longer would be the time 
required to secure re-inveslmonts. But fixing this time is to a certain 
cj^nt a matter of conjecture.In a case where a Bombay money-lender 
who had agreed by wiitten agreement to lend the defendant the sum 
of Bs. 20,000 at 7^ per cent., was thrown out of his bargain the Court 
awarded four months’ interest (Rs. 100). together with the amount of 
^tual expenses, including the cost (Rs. 200) of preparing the mortgage.t®^ 
But, of course, the damages would have been heavier, if the plaintiff had 
been resident of a place where the same facilities do not exist for profit¬ 
able investment. If^ the plaintiff advances money which the defendant 
receives but fails to give the security offered, the former may either rescind 
tho contract or recover damages for failing to give the requisite security. 


(1) S. 40; §§ 814—819, Baldeo Parfihad 
V. Miller, 31 C. 667 (679). 

(2) Baidto Purshad v. Miller, 31 C. 607 

(3) lb., pp. 679, 080. 

(4) 16. p. 677. . 

(5) Kho66<iri v. Bam Prosad, 7 C. L. 
J. 387 (392, 393). 

(6) Western Wagon, <t-c. Co. v. West, 


[1902]. 1 Ch. 371 (277); Mefidi Abbar 
V. Muhammad. 11 O. C. 217. 

• (7) Da/7ibhai v. AbubaJuer, 12 B. 242- 

(245) . 

(8) Per Aarran, .T.. in Datubhai v. Abu- 
bakery 12 B. 242 (246). 

(9) Datubhai v. Abubaker, 12 B. 242 

(246) . 
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On a loan of Its. 20,000 the intending borrower failed tn d.ii.. . . • 

deeds by way of equitable mortgage whoreunon the i 

the thaf while the Court was unab\eVestimate 

the difference m value of a loan on landed secnritv ar.d estimat.; 

of a merchant, it considered the loss to be oncten^i of the aSiunradvTn "V' 
which sum was decreed by way of dania<»<-s.O) Where the 

off by default of the intending creditor, the debtor rnav recover 1^*^ 

■for actual expenses incurred aid the loss sustaiLd by him of thither 

hand, if the creditor has already made the advance^ on the faith of th 

secunty, there can be no doubt, but that the Court will then decree snlcth: 
performance against the mortgagor by couiDelliiia hil^ decree specific 

mortgage,(2) and if the security rellto to .nuveable ploptw JL Cou"t will 

IfSf-ff fo** its proteclion if necessary by appointing fe e 

lease, although he could not bo compelled f<. lake ihe loan,(«) the 

tji® mortgage-deed has been exeouted and a part uavinenf 
o? thethe latter cannot sue for^the reeove^^ 

liSsSSBSS 

ir.p pi.imtitf mortgaged certain property to the defendants for T?« lunoo 

7.0W was left ^itl tLm 

\ ““<1 Ks- l.«« "SS prouhsed to be paid trthc 

plomt.ff after n month and a half. The plaintiff sued to recover thi" 
amount, hut the defence was that tlie diden.lants had paid Hs 8 400 die 

nnon Were thus due IJfs. 401) from the plaintiff' where 

upon the plamtiffs suit was thrown out on the ground that being a contrad 
for loan, a suit for its specihc performauei- did not lie.W a Loker who 
negotiates for a loan o money becomes entitle.l to his brokerage as soon '' 
a contract 18 mode, although the transaction may Bubsequontly fall throueii 
on account of «ofno do feet in the niort<^n«»or*K fitlo (7) Tn* i i ^ 

contract to mortgage however informal, "if" [t ind.'cates v^th ’sufficient 
certiiinty tho intention to create a mortgage, and satisfies thA Rfafu*^^ ♦ 
traudK iH held to create an oquitnhio niortgafro so that the mn f 
may obtain an injunction restraining tl.e "nrortgagor from partTn^f^ 
the legal estate, if not already outslan(lrng<®» but such a rif/lif ■ ^ 
created by the Act. nor is the distinction^,<4w;.;m i lel| am^ 
mortgage anywhere recognized in India.O) ^ ” equitable 


(1) Per Poocock, C. J., in rurrte v. 
Afuturamati. 3 B. L. R., (O. C.). 120 (134). 

(2) 1 Soton on Deoreea, 443; Ajthlon 
<v. Corrigan. L. R., 13 Eq.. 76 (V. C. W kc. 
■mdubitanU), Per Lord 8elbome. L. C.. 
in Hermann v. Hodge*. L. R., 16 Eq.. 
18 j Oregaon v. Udoy Aditya. 17 C. 223, 
r# 0. 

(3) Taylor v. Bekereley, 3 Ch. D., 302. 
J4) Ortgton v. Udoy Adiyta. 17 C. 223 

<<S>3. 283), P. O. 


2 M. 
11 O. 


f^(..) |m,W«n V. Snidamadath. 

C V. Mahommad, 

(7) Bluu V. Oovind. 30 C. 202. 

(8) d- County Dank v. Lewi*. 21 

{^9031 A^d 

p. u c. 
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contract of usufructuary mortgage may, like ^^5 

cf.ntract, be renewed, but in order that a mortgage should 
operate by novation, it is necessary that the new mortga^ 
been intended to have extinguished the old one ^ mere 
a fresh mortgage-deed is not per sc a sufficient act pointing 
unless the executee implies or leads others to believe that 
•d th.- first inortgage.<i) If the considerations for deeds 

the two transactions are necessarily separateA^) Actual 
not essential to complete the transfer within Ji; 

It is sufficient if the rieht of entrv' is given to the creditor 


(5? IIGO. U61i. 

1305. Mortgaged Property must be specified—Another and u ver\ 
important ingredient of a valid mortgage is that the property transferred 
way of securitv must be specified. The term “specific immovable property 
is susceptible‘of a double meaning (§ 1282) but there appears to be httie 
doubt that what is rejilly implied by the term is that the property 
charged must be clearly defined, and be capable of identification; sine 
the object of having the property described “specifically" is to render the 
identification as easy as possible, and to shut the door against 
controversy.A sufficiently specific description should mark off the 
])ri)porty so described from all other similar properties of the same class. So 
agreements the meaning of which is not certain or capable of being made 
certain are declared void by the Indian Contract Act.f^> So a will or 
not expressive of any ‘ definite intention is void for uncertamty.^" 
Numerous eases have been decided where for want of its specification the 
instruments have been held not to operate as mortgages. By sections 21 
and 22 of the Eogistration Act.t^ registering officers are now empowered to 
refuse registration of documents ernng in this respect. And it is enacted 
by the Evidence that when the language used in a document is, on 

its face, ambiguous or defective, evidence cannot be admitted of facts which 
would show its meaning or supply its defects.Hence if the property 
charged lias not been specifically and sufficiently described, the mortgagee 
runs the risk of even losing his security, unless his case falls within the 
provisos which allow oral evidence under certain circumstances^®) 
(?? 398. 1291). That the property which has been made security for the 
loan shovdd be well defined is as much to the advantage of the mortgagee a* 
it may be to the advantage of the mortgagor. Eor if the property is 
specified buf not sufficiently described, the mortgagor may lose more than 
he intended, to convey. Thus the mortgage of “all that my farm called 
Trogue’s farm now in the occupation of C“ would convey the whole farm, 
though it was not all in C's occupation.riD So again, if the mortgage be 


(1) See s. 101. comm, post : fiheoraj 
V. fjarchandi, 11 A. L. J.. ,365 ; Ram Khhen 
V. Fakirchand, ib., 386; Sat Narain v. 
Oanfjaparshad. ! T. C. 117 (118). 

(2) Shatiknr .Sarup v. Afejo Mai, 23 
A. 313 (323). P. C. 

(3) Alotiram v. rj'/wf. 13 B. 99 (100) 
F.B.; See Shea Ratan v. Mnhipot, 7 A. 
258 (266). 

(4) Per Frv. L.J. in Carpenter v. Deen, 
23 Q.B.D. 566 (674); ib. Per Cotton 
L.J. pp. 571. 672. 

(6) S. 29. Act IX of 1872. 


(6) S. 70. Act X of 1866. 

(7) Act XIV of 1908. See the sec¬ 
tions above cited for how much descrip¬ 
tion and of what nature is considered 
sufficient by the Act. 

(8) Act I of 1872. 

(9) S. 93 (o). 

(10) Ibid. Ss. 94—99. 

(11) Ooodtitle V. Southern, 1 M. * .f” 
209; Travera v. Blundell, 6 Ch. D.. 
Umeah Chandra v. Sageman, 5 B.L.B. 
633 (634); Tribhovandaa v. Kriahnaramr 
18 B. 283 (288). 
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of "my estate at Rampur containing 100 bighas" the proptrly corresponding 
to that description will pass, whatever may have been the real intention.O) 
So a mortgage of "all my real and personal estate" is nut void for un¬ 
certainty, if at the time of enforcing the mortgage it con be ascertained 
what properties were referred to by the expression. Such a contract is not 
opposed to public policy, and it would appear that stich a covenant, if 
suitably expressed, might even create a charge on after-acquired propeidyf^' 
(S 1314). Of course, the rule here propounded is one so essentially founded 
on obvious equity that it has been a recognized canun of Indian 
Jurisprudence apart from its legislative enactment lure.iS) 

1306. As a necessary corollary of this rule is the principle embodied 
iai the maxim, cerfum evf quod cerium reddi poiesi,^*'> that is. the property 
must be regarded as certain if it can be ascertained.—not necessarily at the 
time the transfer was made, but at least at the time the security is enforced. 
So if a person lease his property for so many years, as A shall name, it is 
good lease for though uncertain at the time, it is capable of being reducetl 
to a certainty.Bo again, if a lease be granteil for twenty-one years 
after three lives in being, the lease is not uncertain be<-ause it is not known 
when those lives in being shall ternunate, yet since such a date is certain, 
'the lease itself is good for in the efflux of time a day will arrive wliich will 
make it certain, and that is sufticient. So where an agreement for s.-ile 
did not describe the house, but stated that the tleeds wi-rr in the posscssifai 
of A, the house was held to be sufficiently deseribe«l. since it could be 
aHcertained from the title-deed in .!'« possession.On a similar princijjle 
the Court gave effect to a mortgage of all produc** of an iii<ligr> factory 
holding that though the produce was not ascertainable cm the date ,]i 
mortgage still it could be clearly identified when it came into existence and 
which was sufficient.So where the bill of sale was iuhr uiia for the 
High House Farm together with all growing and other crops "which at any 
lime thereafter should be in or about the same or any other premises" the 
description was held to be sufficiently specific to make a valid assignment 
of them in equity.<8) 

1307. F or the ptirpoge of specifying the property it in not et^sential, 
though of course it would be pnjdent to nnme the property. Thus where 
A crented a charge in favour of his brother, on "villager; granted*' to him, 
but without naming the villages, it* waa held that the fact that such 
iiiHtrument did not specify the villagea which luul been granted to A did not 
coDRtitute such an ambiguity in the instniniont as to render the charge 
created thereby invalid.t®) In stich n case the maxim cerium eni qvod 
rcrium rrtldi would apply.So also when* (1 h* insirument ran: 


(1) 8. Indian Kvidence (Act of) 

1872). 

(2) In re Kelcty^ Tyson v. Kelcey, 
<1899), 2 Ch.. 530. 

(3) Sheogolam v. Btnet Madho (1801) 
N.W.P., 8.D.A. 171; Prog Singh v. Per^ 
wnna (1863), N.W.P., 8.D.A. 175; My- 
kum V. Hadie (1664)* N.W.P.* B.D.A.* 
102 ; Ram BkuMh v. Sookh Deo, 1 N.W.P. 
H.aR 169; ahadi Lai v. Thakur Das. 
12 A» 167 ; Ths CMscUrr v. Btii AfoAorrjnt, 
14 A. 162. 

(4) *'That ia oertAio which is capable 
of being made certain.*' 

(6) Oaadrighi RieSardsanf 3 T.R* 


403. 

(6) Ou*en v. 3 My. & K., 353 ; 

Pkint V. Bourne (1807); 2 Cli., 281. 

(7) Buldeo Fnr^hnd v. MiUer 31 C. 
607 (677). 

(8) CUments v. MafhtWM II, Q.B.D. 
808. 

(9) KanPiin Dif v. Muharntnad. 6 A. 
11 . 

(10) ** Tliat is (*ertain which can })€ 
rendered certain.** 

(11) ^anA^ Lai v. Muhammad, 6 A. 

II, 14. Tlie Maxim cited ia from Coke 
and maana: Tliat in certain which 
ia capable of made * certain.** 
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"I’o secure tliis iiiunev 1 f)te(l{'f voluntarily and willingly my wealth and 
property in favour of the said banker. Whatever property etc., belonging 
lo me found by the said banker, that all should be available to the said 
banker.And also where a mortgage-deed having specifically charged 
tlio pro)>CTly originally offered as security, extended the operation of the 
mortgage by general language to include all interests in the mehals, villages,, 
and latids eoinprisod in the sanad of a talukdari estate.But where a karz 
nihl.ii (a debt note) provided that the creditor should hold and enjoy a 
eca-fniii piece of land belonging to the debtor for twenty years, that at the- 
end of that period the land shoiul be restored to the debtor free from alt 
claims for payment of the principal or interest of the debt; that if the 
creditor planted vines, he should he at liberty to retain the land so planted 
after the lapse of twenty years as a tenant at Bs. 50 per annum, it was 
held that the contract was not a mortgage, since there was no agreement for 
the payment of either principal or interest. In the event of the grantee’s 
disturbance by a right paramount to the grantor’s the stipulation v.as for the 
payment of only damages. On such an agreement as this the grantor 
coiild not have based any claim for the payment of Es. 150 (the sum ad¬ 
vanced) or any pai-t of it. Where there was no debt there could not be a 
mortgage.(5) 


1308. A bond containing the following condition was held to be a 
mortgage: The security pledged (faran gahan) for this is our property, 

survey Nos. 170 and 778 in the village Ped.”(*> But if a mortgagor des¬ 
cribing himself as a resident of a place mortgage his “kul haq haquk” (all 

property) the description is too indefinite to be acted upon. 
^ if m such a case the mortgagor had described himself as the owner of 
certain property and thgn gone on to mortgage all his rights and interests, it 
would have been reasonable to refer the indefinite expression to the des- 
enption. For instance, if the mortgagor describing himself as a zemindar 
and shareholder of a certain named mouzah' proceed to declare that for a con¬ 
sideration expressed m the deed he mortgaged his “zemindari share” and all 
other movable, and immovable property owned and possessed by him to 
secure the debt the mortgage would be. good, for the property was defined.<«- 
mit a mortgage of my house and landed property” is infected with 
the same vi^ of uncertainfy.(7) On the other hand, where in the recital of 
fkI • mortgagor specified certain property as belonging to him and 

!wJL'? following provision ” our rights and property in the 

aforesaid taloolca Baiapur shall remain pledged and hypothecated for this 

back to the recital at'the opening, read in 
° j it would create a good mortgage of the shares and 

th^ nhLl to be the owner.(8) So where 

That thev^h^ possessed by «s, for Es. 300 to K and G for two yeare” 

tha^they had been put in possession thereof, and that “if we fail to pay 


n) Ramaidh v. Oohind, 9 A. 168 
(2) Land Mortgage Bank v. 

Kaatm ; 26 C. 396, P.C. 

iaill 11 B. 462 

(466). following Williams v. Oicen. 6 

My. & Cr., 303 (308). 

Afta^ i5u<fAe«i«ir v. Vithv, 20 B. 

« TLf dissenting from Bangasami 

V. MukthulMmarappa, 10 M. 609; Oiruar 
iitngh V. Thakur Narayan Singh, 14 C. 


730 (where a similar bond was onlv t 
create a charge). 

(6) Deojit V. PHambar, 1 A. 276. 
_<®) Chand v. Beharee, 2 N.W.P 

Singh v. Haniranta, 1 / 

* 74 . 

4 g<g®) Dayal v. Udit Naratn, 8 * 
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the mortgage-money within two years the mortgagees shall be at liberty to re¬ 
cover the mortgage-money in any maimer they please,” the deed is clearly a 
mortgage, and it would be idle to contend that all that was conveyed was a 
two years’ use of the house.W Such, however, would be the case if the obligor 
gave half the profits of a specified mouza for a definite period, and charged 
the remaining moiety of its profits with the payment of Ihg mortgage-debt 
and interest, even though the mortgagee was by the same deed put into 
possession of the village for the purpose of maiiagomcnt on condition that he 
should be liable to render accounts to the mortgagor, but that if the mortga¬ 
gor failed to pay the debt therein mentioned, or should take another loan 
and fail to pay it within the term therein mentioned, the mortgagee may 
then remain in possession of the entire mouzu until payment of all that might 
■be due.<2) Mortgage of “a ten gandas share in a village” with a provision 
that it shall not be sold or mortgaged to any one so long as the principal 
amount with interest remained outstanding is sufficiently definite to amount 
-to a mortgage.W The following terms in a deed “that for the security of 
the payment of this debt, the lands mentioned in this deed are pledged by 
me; and that, until the principal money and the interest recited in this deed 
are paid off, I will not on any account transfer the property pledged to any¬ 
body by sale or hiba‘bUawaT, or gift or mortgage in any other way,” answer 
•all the requisites of a mortgage.But a bond containing a stipulation 
"that if the principal and interest is not paid up at the stipulated period, 
then the obligee will be at liberty to recover the whole of hie money to¬ 
gether with the interest fixed by instituting a suit from any moveable and 
Immoveable property, my own viilk,” is too general and indefinite to create 
ft mortgage.<5) Indeed, such a generiil covenant is implied from the very 
fact of the loan. 

1309. But where the operative words in r. deed are by themselves 
clear, they will be understood in their ordinary sense apart from anything 
contained in the recital. Thus wljcre a mortage-deed having specifically 
charged the property originally offered as security, extended the operation 
of the mortgage by general language to include all interests in the mehals, 
villages, and lauds comprised in the suniid of a talukdari estate. On a 
-question arising whether one of the villages comprised in the sanads was a part 
of the mortgaged property, it was decided that it must be held to be included 
in the mortgage since the operative words were uncontrolled by anything 
in the recital.A mortgage-deed of certain bhagdari lands stated that 
ftll the properties appertaining to the entire bhag were thereby mortg^ed 
•*0 the plaintiff. The bhag comprised, inter alia, four gabhans or building 
rites. But the cause which set forth the particulars of the property 
mortgaged thereby, specified only two gabhans. one only of which belonged 
to the bhag, and the other did not. The deed then proceeded: "According 
to these partioulars, lands, houses and gabhans, barnyards, wells, tanks, 
padan and pasture lands also, together with whatsoever may appertain 
•to the bhag_all the properties appertaining to the whole bhag have been 


. <1) So Spaakie. J.. held in Phtakuar v. 
MurU Dhar. 2 A. 627(631) on reference 
'to Stuart. O.J., Oldfield ft Straight, JJ* 
p. 632. 

(2) Oanpa Pra»ad v. Kusyari Din. I A. 

) e 

(S) Sh^orai^n MaMpal^ 1 A« 258« 
(4) AtfinAoW T. J^n—oTf 6 B* L. 


(5) Collector of Etaivah v. Beii Maharani, 
14 A. 162; Shadi Lai v. Thakur Dae, 
12 A. 176; Rameidh v. Batgobind^ 9 A* 
158. 

(6) Land Mortgage Bank v. Abdul 
Kaoim, 26 C. 396 P.C. 
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mortgaged and delivered into possession. There is no other property ap¬ 
pertaining to the* said bhag of which mention is not made here. It was 
hrhl that the particulars were the leading description, and that the supple- 
!ii**ntnry description of them as constituting the entire bhag should be 
n-garded as falsa detuonstratio.^^^ 

1310. Of course, in construing a mortgage-deed the instrument must 

l)i; taken as a whole, and the true construction to be put on it should be that 
which. l)ciug reasonable, would also give effect to all parts of In this 

view no genera! rule can be formulated as an infallible guide to correct 
interpretation; and eases will be found in which the decision cannot be 
reconciled except on the ground that in the one case having regard to what 
was known of the property it could be ascertained, whereas in the other case 
it could not be ascertained. 

1311. No mortgage.—Since the essence of a mortgage is the intention to 
create a security, that intention must be deduced from the words used for 
that purpose; these may not be apt but they must be sufficient. In an 
Allahabad caseC^) the debtor had agreed that if he failed to pay interest 
for two years, tbie creditor could recover his due from the mortgaged 
{mokbuza) property, and in easf he made delay in realizing the principal 
and intert'st, then he shall not be entitled t« realize his debt from any other 
property of tin* debtor, excepting the property mortgaged {makbuza). It 
was held by Richard. C. J., that the use of the casual expression was insuf¬ 
ficient to constitute a mortgage, but Judholl J. thought that it sufficed to 
create a charge. It is. however, submitted that the instrument created a 
mortgage, as. although the property was not charged by operative words, 
it was assumed and the remedy available sufficiently indicated. There 
was neither a mortgage nor a charge secured in a bond under which the 
debtor bound himself and his heirs “ with all my property moveable and 
in^moveable ns flimaka (mortgage) ” because the property was not 
specified.^®) 

1312. Where for want of operative words the instrument fails to take 

Bemedy In such ^ mortgage, (§ 398) the covenantee can sue for 

else. damages on the breach of contract, the cause of action for 

which will, it is conceived, accrue upon the obligor 
breaking his stipvilation not to alienate.In some cases a covenant not to 
alienate has been held to create a charge which has been decreed.If the 
property mortgaged is different from the property described, the transferee 
of the mortgaged property is not bound by the mortgage. So w’here the 
rnortgage of cei*tain plots mis-described in the mortgage-deed as situate in 
V J ^ were in fact found to be situate in the village B, but which 

had been subsequently sold to another person, the Court held the latter in 


(1) Tribhovanda.i V. Kr^haamm, 18 B. 
283. So the maxim " fnlfxi demoaslralio 
non nocet cum de corpore {or peruana) con- 
atat “ Merely false description does 
not vitiate if there he sufficient certaintv 
as to the object (or the person).'" 

(2) Deputy Commiaaioner v. Itninpal 
Singh, U C. 237 P.C. 

(3) C/. Ramsidh v. Balgobhid. 9 A. 
lo8 in which an instrument purporting 
in general terms to charge all the pro- 
party of the obligor was held to be a mort¬ 


gage. whereas a similar bond in Collector 
of Etawah v. Belt Maharani, 14 A. 126 
was not. 

(4) Khurahed v. Abdul Majid 38 A. 
361. 

(5) Kamayya v. Yerakola, 24 MX.J. 

479; 19 I.C. 221. 

(6) Bambukah v. Sookdeo, 1 N.W., 

111 ; ChooneeM v. Puhuhvan, 3 Agra 
270. 

(7) Mulchund v. Balgobind, 1 A. 610, 
and cases therein cited. 
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HO way bound i>y tbe luurtgagu as affecting the plots in B sold to 
If the property mortgaged, is by a unilateral mistake wrongly described, it 
is ji case for specific performance an«l not ono for rectification of the dced.t^) 
A mortgage of non-existent property, though inoperative as a conveyance, 
limy still be operative as un executory agreement. 

1313. But at the same time there are cases which clearly fall into a 
Agreement not distinct category, and as t«> which it is not difficult to 
to illenate. formulate a general rule. One such rule is the following, 

that where a person merely stipuhitcs generally not to 
alienate his property, he does not thereby create a charge on any particular 
property belonging to him.<®) Such a covenant is too general to affect any 
specific property of the obligor, but being regarded as a personal covenant, 
the obligee may recover damages for the breach of contract,t**) but it cannot 
be used by a third person not a party to the bond, for the purpose of 
defeating a subsequent charge upon the same property granted in favour of 
another creditor of the ohlig<>r.<^^ In'li-e<l. hail such covenants any other 
effect, the whole of the obligor's property might he shackled during tin* 
continuance of the debt irrespective of the proj)orti<)n it mav bear to the 
debt outstanding. Such a covenant would be as disastrous to commerce as 
it is mischievous for its generality. The courts have accordingly refused to 
enforce a general stipulation in a mortgage-deed prohibitory of the transfer 
of the mortgaged property.<*) But this does not imply' that rights in 
derogation of the mortgagee’s interest could be thus' created by the 
mortgagor.<’> Such covenants against alienation professing to mortgage 
*' all his property ” without any s]>ecification of f c locality or nature of the 
property must be distinguir.hed from those in which the obligor stipulates 
against alienation of certain specified land, in which case, of course, the 
transaction would be so far good as a mortgage. 


1314. Mortgage ol after-acquired Property. —It may be a question 
whether hypothecation of one's future property is sufficiently specific to 
form the subject of a valid mortgage. In England, it is the rule that at 
common law no man could make a grant of what was not at least potentially 
in existence,unless the grant was ratified by the grantor after he acquired 
the property, or the mortgage was so framed ns to give the mortgagee power 
to seize the future property of the mortgagor as it should be acquired by 
him, and such power is acted upon.no) But jn the view of equity such 
contracts, though not operating ns an immediate alienation because there is 
nothing to transfer, may nevertheless be enforced the moment the property 
comes into being, provided that the contract is one of which the Court will 


(1) Kinloek v. ToUt Hum. ir, I.C.. 33r,. 

(2) i/atiffiAtr .Ve«f7 v. 1R O.C. 1 : 

fioijAe Lai v. 16 O.C. 213. 

(3) Bhujxil V. Jag R€199\. 2 A. 446: 
hookkeport v. Huiayu-toolah^ A^rA (F.B). 

7 5 Rnmbuk^h y. Sookh iJeo, I N.W.P.* 

111 ; Ounoo v. 

8 C. 336 5 Money v. Jfmmenjoy, 

3 C. 363 ; NaiibuWi v. Xwftr A/iWri\ 7 C. 

196. 

(4) Ohoonee Lot v. Phulwau^ 3 Arhi. 
270; Ramhukeh y. Sookh Dec. 1 N. W. P.. 
H.C.R. Ill, 

(6) Kcondun Lai v. WoMieer Alt. 3 
N.W.P., H,aR, 206, 


(6) Dookhehore v. Ht<J(iya-fooUa/i (1866) 
Agra, l*.B. 7 (13); Mahomed v. Ranee 
Pernhad. ! N.W.P.. H.C.R.. 136; Ckuuni 
V. Tfutkur DftH. 1 A. 120; Khuh Chand v. 
Kfdiaa iJn^. ih, p. 240. F.B, ; Mulrhand 
y. Balgobiad. i6.. 010; Ounga Permvd v. 
Beharee (1857). S.D.A.. 825; Chunder 
Kiehore v. Ooorchum (1865), S.D.A. 363 

(7) See the subject further discusAed 
under a. CO poet, 

(8) Rajkumar Ramgopal v. Ram DutL 
6 B.L.R., 264, F.B. 

(9) Baron 'h Maxims, R. 14 ; Perk on'a 
‘‘ Profitable Book/’ Tit. Grant, p). 66/’ 

(10) Lunn v. Thornton, 1 C.B, 379 
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decree the specific pertormance. If it be so, then immediately on the 
acquisition of the property described, the vendor or mortgagor would hold 
it in trust for the purchaser or mortgagee, according to the terms of the 
contract. For if the contract be in other respects good and fit to be 
perfornjcd, and the eonside»‘ation has been received, incapacity to perform 
it at the time of its execution will be no answer when the means of doing 
so are oftenvards obtained. But in order to create such an equity the future 
property must be also specified. As T^ord Westbury, L. C., said; “A 
contract for the sale of goods, as, for exaniple, of five hundred chests of 
tea, is not a contract which would be specifically performed, because it 
does not relate to any chests of tea in particular; but a contract to sell 
five hundrotl chests of the particular kind of tea which is now in my ware¬ 
house in Gloucester, is a contract relating to specific property which could 
be specifically performed. The buyer may maintain a suit in equity for 
the delivery of a specific chattel when it is the subject of a contract, and for 
an injunction, if necessary, to restrain the seller from delivering it to any 
other pei‘son.”(i> And so Jessel, M. B., in another case observed:—“A 
man cannot in equity any more than at law assign what has no existence. 
A man can contract to assign property which is to come into existence in 
future and when it has come into existence, equity treating as done that 
which ought to be done fastens upon that property, and the contract to 
assign then becomes a complete assignment. ”12) And it is now agreed that 
an assignment of future property will be valid if it can be ascertained at 
least when the security is enforced, though it may not be capable of ascer¬ 
tainment at the time when the secxiritj’ is given.( 3 ) But if the assignment 
is vague and uncertain, the Court will not give effect to it. Thus a mort¬ 
gage by a person of “all his present and future personalty ” would not 
create any right over property non-existent at the time.<«> But the property 
though originally undetermined may become specified by being brought into 
the place, or for the purpose, by which it may be ear-markedl®i and then 
property answering that description may be seized, though it may not be 
the identical property intended.!®) Such property is usually defined with 
reference to some specific place, as all the stock-in-trade which should or 
might at any time during the continuance of the security be brought into 
the premises but chattels in a house or elsewhere is too vague.!®) On a 
similar principle, the intention to charge after-acquired property naust be 
clear and will not be presumed from doubtful expressions.!®) In England 
statutory forms have now been prescribed to insure both specification and 
precision,! ) and the statute further restricts the enforcements of such 
^signment as against the grantor only.!”) 


(1) Holroyd v. Marahall. 10 H.L.C..D 
191 (209, 210) ; Congreve v. Evetta, 10 
Exch., 298; Carr v. Acraman. 11 Exch. 
866 ; Lomax v. BuxUm, L.R., 6 C P 
107 ; Lazarua v. Audrade, 6 C.P.D 320 • 

349; In re 

p 20^. D.. 768 ; Clementa v. 

Math^a, 11 Q.B.D., 814 ; JReevea v. Barlow 

12 Q.B.D., 436 ; TaUby v. Official Beceiver, 

13 App. Cas., 623. 

(2) CoUyer v. laaaea, 19 Ch. D.. 342. 

n Receiver, 13 App. 

o23« 

^ •! r ^ & C. 966; 

In re DEptneml, 20 Ch. D., 768 (760) 

(5) Teaiham v. Amor, 47 L.J. (Q.B.). 


681 ; Lazarua v. Andrade, 6 C.P.D, 318 
(320, 321). 

(6) Lazarua v. Audrade, 6 C.P.D. 318 
(320). 

(7) Jb id. 

(8) Belding v. Read, 34 L.J., Exch. 

212 . 

(9) TapfieM v. Hillman, 6 M. & G.. 
245. 

(10) Bills of Sale Act, 1882 (45 & 66 
Vic., c. 43), 8. 66. Amended in 1891 
(64 & 65 Vic., e. 36), ss. 6, 9; See KeBy 
V. Kellond, 20 Q.B.D., 669 S.C.. aub now 
Thomaa v. Kelly, 13 App. Cas., 606. 

(11) Ib., 8. 6. 
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1315. The procedure for the enforcement of such a security would 

appear to follow the lines of a mortgage-decree, and a 
decree nisi in the following terms was made in Bombay: 
" That on replacement within six months from the date 
of the order of the paddy still due (specifying the amount) the mortgage 
is to be released, but that on default of the replacement of the paddy 
aforesaid within six months aforesaid there should be sale of the existing 
hypothecated property with liberty to apply in case the amount is not 
realized, the decree to be made absolute on the expiration of six months. 
The prayer for instalments was refused as six months were allowed. 


1316. Although a mortgage of future property is, perhaps, strictly 
Hindu and speaking contrary to both TTinrlu<2> and Mahomedan(^> 

Mabomedan rule, law, as being a mortgage of that which was not visible or 
in existence^®) and it was so thrown out by Westropp, J.. in a Bombay 
case<^> still the English equitable rule has long since- been followed in this 
country<^> and it has been held that in order to create an enforceable equity 
the contract must explicitly and specifically tleseribe the property to be 
charged. Thus the pledge of a kiln docs not per sc confer on the pledgee 
any right to bricks made in the kiln in future,<8) But the future indigo 
crops that may be grown upon a certain plot of land belonging to the mort¬ 
gagor may be mortgaged.though such a mortgage does not come within 
the purv'ew of this Act. Neither can it be called a pledge of specific 
moveable property. It is mortgage of nnweohlc property that may come 
into existence in future, and the transaction is in the nature of an agreement 
which is on the analogy of the English law Ifga'ly enforoeablo, not only 
against the transferor, but also against a transferee with notice of the 
obligee’s equitable interest.though not against a transferee \vitbout 
notice.t”) 


1317. An assignment of the “ produce of the indigo crop for 1292 Fasli 
Sufficient for Its Mauza Jarab has been held to be valid as constituting 
Identlflcitlon, ® sufficiently specific description for the purpose of creat- 

ing a valid assignment in equity. Ro a letter written 


(1) Shii'ram v, Dhtnt, 4 Horn. L.H., 
1577. 

(2) Ibid. 

(3) DriHlitndi, DriRlitulmndliak Wilnoii’K 
Qiouary, 14R ; cited in Kedari v. Atmarum, 
3 B.H.C.R. (A.C.). 11 (17), but rontra in 
Steele 201. KIborling. 128. 

(4) Mocnaf^hten’s Moll. Law. Cl». III. 
R. 14. p. 43. Ch. V.S.V.. n. 60; BailUe’H 
D.. 019 (020); 2 Hedaya, 372 et atq; 
Baillie on sale, pp. 3, 141, et atq. 

(5) Kedari v. Atmaram, 9 B.H.C.R. 
(A.C.). 11 (17). 

(6) /6i<f. p. 17 ; citing Venkata v. Par- 
9ati, U H.C.R. 460 (404 note) where 
according to Colebrooke, in 2 Strange’s 
Hindu Law, 467, 460. a mortgage (Oon- 
MoJhi) is deSned to be "of real, sub- 
•taniUl, vUibU (drisAa) property, under 
whloh the mortgager remains in poesee- 
■ion till the stipulated time arrives." 

(7) adhib PnMad v. Budhu Singh, 
t B.L.R., III (117), P.O.S—"But how 
Ma there be any such transfer, actual 


ir constnu'tive upon n contract under 
the vendor soIIk that of which 
le has not poasenaion and to whicl) he 
nny never establiBh a title. The bill of 
ale in mirli n ease can only be evidence 
>f a contract to be performed in futuro, 
ind upon the happening of a contingency, 
)f whicli the purchaser may claim a apcci- 
Ic |>erformanco, if he comes into Court 
ihowing that ho has himself done all that 
le was bound to dofollowed in liho- 
'ioaoondree v. laaur Chtinder, 11 B.L.R., 
10 (41) P.C. 

(8) Gujadhur v. Kunhya Lall, 3 Agra, 
27 ; Tilokdhari v. Furlong, 2 B.L.R. (A.C.), 

230 - „ ,o 

(ft) Miari TjoI v. Moihar Hoaaatn. M 
C 262 (204). 

(10) Banoidhar v. Sant Lai, 10 A. ^3 ; 
following TfoXroyd v. Marahall, 10 H.L.C., 
101. 

(11) Banaidhar v. Sant Lai. 10 A. 133. 

(12) Banaidhar v. Sant Lat, 10 A. 1S3 
(136). 
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l»y the obligor to his firm at Bombay iuforiniag the hitter that “ two Jokhim 
Hundia for Rs. 7,100 and Rs. 4,(MX) had been drawn against 48 bags and 
128 bags respectively, or sheep’s wool shipped jn the vessels ‘ Mahadco- 
ftraaad ' and ' Hariprasad ' and directing them, on the arrival of the vessels, 
to deliver the 77 bags to tlie plaintiff Jadowji Gopalji,” and 
which was given to the plaintiff, was held to operate as an equitable 
assignment of the wool to the plaintiff.(O But there can be no valid 
mortgage unless the mortgagor has at least a potential interest in that out 
of which the property may arise.(2) So while a grant of the next year's 
wool of a man’s sheep is valid because he has a potential property in such 
wool, still a mortgage of the wool of all the sheep which a man ever shall 
have is void.(3) And so the tenant of land may validly mortgage all the 
fniit(^> or crops that may grow upon it hereafter,<*) because he has an interest 
in the land. But he could not assign away the fruit or crops of another’s 
land which he may subsequently acquire. And so an assignment of a man’s 
stock-in-trade w’ould only pass the property in only such articles as existed 
at the time of the assignment, and not in the after-acquired articles even 
though the deed may also purport to convey them,(^> unless in the latter 
case they be specified or ascertained.(’> An" assignment of future book 
ilebts, though not limited to debts in any particular business, was held 
sufficiently defined and passed the equitable interest in book debts incurred 
after the assignment, wliethor in the business carried on by the mortgagor 
at the time of assignment or in any other business.(«) Where neither the 
instrument nor the surrounding circumstances give any clue to identify 
the property, the transaction is. as observed before, devoid of the speci- 
ficahty required by the definition (§ 1305). Thus where it was said "We 
hypothecate as security for the amount our property with all the rights and 
interests and the debtor nowhere in the instrument indicated to vliat 
property the condition referred, it was'-held that the contract-was too %aguft 
to constitute a mortgage.(*) So also an instrument which contained the 
following clause : If it is not so paid we will pav it with the whole of 
our property^ (lo) if the instrument is vague at the time of execution, but 
not vague when the Court is asked to enforce the contract, it can no more 
e impeached on that ground.(”) A description is too vague only if the 
Court cannot see what the parties intended to deal with.<i 2 ) 


.. J? futme property mav be specifically enforced 

entitled assignee with notice, failing which the' obligee is 

V r damages which, under ordinary circumstances, would 


(1) Jadhowji V. Jetkii Sihamii. 4 
333 (342); following Burn v. Cnrml 
4 M. & Cr. 702. 

(2) Siva V. Biaandas, 2 C.P.LR p 

V. Mozluir Hi,>sa 

(') <^ntham y. HauUy, Hob., 132 

(6) i>iva V. Btaandaa, 2 C.P.L.R 18 
Baghumlh V. Moti, 10 C.P.L.R.. 87. 
{(>) Lunn V. Thornton, I C.B., 37 


Oak V. Burnuell, 1 Q.B., 860; Joseph v. 
T^ons, 16 Q.B.D.. 280; Hallos v. 

»6.. 288. 

(7) Stat. 56 & 57 Viet., c. 71, s. 62. 

(8) Taiibey v. Official Receiver, 13 App 
Cas., 523 ; approving In re Clarke, Com 
V. Carter, 36 Ch. D., 348 ; and over-ruling 
Belding v. Read. 3 H. & C., 955; In re 
DEpxneuil, 20 Ch. D., 758. 

(9) Deoji V. Pitatnber, 1 A. 276. 

(10) Bheri V. Maddipatu, 3 M. 361. 

(11) Taitby.v. Official Receiver, 13 App- 
Cas., 636. 

(12) Tnilby v. Official Receiver, 13 App- 
523 * 
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be the fair price recovered for the thing sold.ri) But in either case, the 
assignee must allege and prove that he had performed, or, was willing tu 
perform, his port of the contract, but was prevented from jso doing by ibe 
wrongful act of the defendant.(*) On similar equitable grounds the assignee 
has a right to subsequently acquired property of the insolvent, unless lb" 
latter has obtained a certificate and discharge. The rule, is, however, 
subject to two qualifications— first, when the insolvent has acquired pro¬ 
perty subject to liens and obligations, in which case the property taken is 
subject to the equities and charges which affect it in the hands of tlu- 
insolvent; and, secondly, when the insolvent carries on trade at a subsequent 
period, with the assent of the assignee, the property which is acquired in 
the subsequent trade will be subject in equity to the charge of creditors in 
that trade, in priority to the claim of the assignee. 

1319. Mortgage or Sale—The third requirement of a mortgage is that 
it should be executed to secure a debt. This is the feature of a mortgage 
which distinguishes it from other transfers such as bv sale, exchange, gift 
and lease, since in these the relationship of debtor imd creditor does not 
exist, and the transfer made is not to secure the payment of monev or 
money’s worth. 


There are, however, some transactions which, though appearing to be 
siileH, are in reality mortgages. To this class belong cases where there is 
ah inttio an absolute bona fide sale and conveyance with a collateral agree 
ment for repurchase by the mortgagor on payment of the purchase-monev 
within a stipulated time;<5) and such collateral agreement may be eith.-V 
introfluced into an agreement for sale at the time, or may be made at i 
subsequent period. “ Whether a given transaction is a mortgage-property 
so-called, or is a sale with an option of repurchase, depends upon the speci il 
circumstances of each case; and parol evidence is always admitted to show 
that what appears on the face of the deed to be an absolute conveyance 
was intended to be a. conveyance by way of mortgage only ”(*) These 
circumstances may be here enumerated: (i) where the relationship of debtor 
and creditor existed between the parties at the time of the alleged sale <5) 
<ii) where the agreement for repurchase was made before or at the time of 
the alleged sale :(6> (iii) where the money paid by the grantee is not a fair price 
paid for the absolute purchase of the. property conveyed to him t?) (iv) wher.- 
the purchaser was not lot into the Immediate(e) possession of the property • 
(v) where instead of receiving the rents for his own benefit he accounted 
for them to the grantor, and only retained the amount of interest • 


(1) Taiiby V. Official ilecfircr, 13 Api>. 
Cm.. 

(2) liholMOomirec v. I^Hurrhafatcr. II 
W.R., 30 (42) I>,C. 

(3) Anderson v. White, 2 lie G. ic .1.. 
<17 5 Birminghatn Canal Co, v. f*articrioht, 
n Ch. D.. 42\. 

(4) Barnhart v. (Jrtenshieldff, U M.H.C*. 
Cm.. 18; MftxtctU v. AfonUicute, Peer. 
Ch., 526; Doufflas v. Calverttell. 3 

(6) Alderson v. White 2 De O. & •!. 
^7 (106); 44 E.R. 024; Approved in. 
Man-Hester Sh'ffieid St C, By, Co. v. Sorth 
OsrUnt Wayon Co. (1888) A. C. 554 (568); 
followed in Jhanda Sing v. Wahiduddin 
18 A, 670 (680) P«C» dktingeiahinK Bnlki 


r-. 22 A. 14ft P.r. (followed 

III Mohindra v. A/ahttrat Shufh 45 A. 72). 
f/uruiwth V. Yumumeya 35 li. 258. kixhen 
tJayfil V. Chandtr .30 I.C. (o) ftftl 
Vu Huin V. Omn,, 0„„i r, Uur. L..J. ft!) • 
15 I.O. 423. 

» A'lwgA V. fVaAu/uMtu. .JS 

A. 570 (574) 1».C. 

(7) AffidA/ivrno v. Snhil/rao, 39 IJ. 
(•22). Kn/^tureh/ind v. Jakhin, 40 

(8) Powell on Mort^A;;eft bv Covenfrv 
1250 ; Brooke v. Gafrod, 3 K/a J., mH ; 

H'tWmwM V. Otf^en, 5 Mv. 
A Vr.. 303 ; Kasturchaud v. Jnkhia. 40 
!>• 74 (85). 
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(vi) where the expense of preparing the deed of conveyance is borne by the 
transferor; (vii) where there exists a power to the transferee to recover the 
stun named as the price of the repurchase; (viii) where there is a covenant 
for the payment, of interest where the stipulated period for repurchase 
is a long one; (ix) or where time given for repurchase is not of the essence 
i>f till- contract in all of which cases the rleeds arc to be taken as con- 

--titiiting mortgagt s.t3> But a mere stipulation as to the payment of interest 
is not by itself conclusive to shew that the transaction is not an absolute 
sale luit a rnortgaget'*) nor does its absence nuike a mortgage a sale if it is 
described as a mortgage,tS) |„,r does the fact that the terms of redemption 
are onerous justify the conclusion that the transaction which purports to 
be a morlgage is in r<*ality a salcd®' 'I'hc difference between a transaction 
by way of sale with a right of repurchase and a mortgage is very important 
with reference to the consequences of each; for whereas in a mortgage, even 
after forfeiture at law, the mortgagor has his right of redemption in equity, 
yet in the case of a sale with a right of repurchase the time limited, being 

and 
not 
in 

the case of a sale, with an option of repurchase, if the purchaser die seized, 
and then the right to repurchase is exercised, the money goes to his real 
representative and not. as in the ease of a mortgage, to his personal repre¬ 
sentative.The law above laid down has been followed in India.^®^ Id 
one case the test laid down was that if the vendee could insist upon the 
recovery of the price of the repurchase, the transaction was a mortgage, 
otherwise a sale.rtO) “The best general test of the intention of the parties 
in these cases, ' says^ Dart “ seems to be the existence or non-existence 
of a power in the original purchaser to recover the sum named as the price 
of such repurchase; if there is no such power, there is no mortgage. 



not sale.—The vendor sold his house to the vendee 
but retained Its possession under a lease of even date. The vendee exe¬ 
cuted a third contemporaneous agreement in which the vendee agreed to 
r convey the house to the vendor witliin three years on his repaying him the 
pnee paid mm with the rent accruing due under the lease but if the rent 
was m arrears for any three consecutive months the agreement for resale 
Should not be binding on the vendee and that if within the three years the 

onfif? a destroyed by^ any calamity the vendee would nevertheless be 
entitled to realize the price and the rent that might be then due. It was 
held to be a mortgage.02) which it was since for three years the vendor 


fihidoy Moni. o 
without coiri- 
12 A. 387: 

^ ^omubhai, 21 B. 709 

I-C ^8 

(6) Mhd. Ka*im v. Sheoling Swami, 


32 I.C. (A) 192. 

(7) Barrel v. Sabine. 1 Vem., 268. 

(8) Thomhrough v. Baker. 2 L. C.. 
1046 ; St. John v. TTareAom, cited 3 Swan.. 
631 ; and see the case of Drant v. Vansc. 
1 Y. & Co., C.C., 680; Snell’s Equity, 
pp. 651, 352. 

(9) Oovinda v. Jesha, 7 B. 73 ; Lokshtni 
V. Krishna, 7 M. H.C.R.. 6 . 

(10) Ibid. 

(JD part’s V. & P., (6tli Ed.) 925. 
(12) Nagindas v. Nanabhai, 16 Bom. 
L.R., 74 5 26 L C., 753; Kasturchand v* 
Padia Patel, 40 B. 74. 
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was treated as the real owner of the house and took the risk of its des¬ 
truction. In another case inadequacy of the price and adequacy of the 
rent reserved sufficed to reduce the sale to a mortgage. In tiiab case th»- 
price was Ks. 300 whereas the land was valued at Rs. 750 to 1,500. Its 
fair rent would have been Bs. 75 whereas it was let to the vendor for Bs, 18 
payable to the purchaser which yielded him interest at 6 per eent.O) Low 
price, the absence of valuation, the fact that it was not fixed in the open 
market and was fixed more in relation to the vendor's immediate needs 
than to the intrinsic value of the property have always a most material 
bearing on the nature and character of the transaction. So in a case 
ultimately decided by the Privy Council it was found that when the ven¬ 
dor’s property was attached and its sale was imminent, he raised six lacs 
upon its sale to pay off the attaching creditor executing an absolute sale of 
property which was then valued at 15 or Ifi lacs and which even at the 
Court sale would have fetched more than the 6 lacs paid by the purchaser. 
The sale-deed was executed on the 4th August 1908; the vendee gave the 
vendor the option of repurchase which was not to he exercised before the 
31st August 1912 or after the 31st .\\igust 1914 hut other recitals show«'d 
that time was nob of the essence of the contract. Their Lordships held 
that in spite of the frequent references in the deed that it was an absolute- 
sale and nothing less the transaction was one of mortgage.(*) 

A document described as Kol Kuhaln a tcnii used to indicat** 
u mortgage by a conditional salt- was so treated thtaigh it containofl no 
clause for the payment of interest.O) In another case the use of a Tamil 
word generally employed in connection willi tin- redemption of mortgages 
influenced the Court in treating it as a mortgage.Where the mort¬ 
gagor executed a deed in settlement of an earlier mortgage and tin- mort¬ 
gagee gave him the option to repurchase the property either the whole or 
a half on repayment of the whole or a half of the price within ten years 
coupled with the fact that the vendee had made further advances to the 
mortgagor’s widows influenced the Court in presuming the transaction to 
be one of mortgage.(®) 

In 1888 two Mahomedan ladies executed a sale-deed in favour of 
one Fakir Chand for Bs. 6,125. At the same time Fakir Chand gave 
them an agreernent agreeing to reconvoy the property to them »>n pnyment 
of the same price within five years. Thirty-three years later the Vendors’ 
heirs sued for repurchase. The Subordinate .ludgo hold it to be a case 
of sole, but he was reversed on appeal where it was held to be a case of 
mortgage by conditional sale; though the deed described the sale to be 
Knfai or absolute but the Court opined that it was not to he liternlly con¬ 
strued us the deed was drawn up by a petition writer who used terms 
without understanding their meaning.f*) It is difficult to see how this 
case is distingiuRhable from that decided by the Privy Council and other 
coses in which the Courts have upheld similar transactions ns sales, which 
it is, submitted, the sale under reference also was. 


(\) Madhav Uao v. Sahib Ifao, 30 B. 

110 . 

(2) Saraiif%gio4i v. Panxt^niit 47 M. 
7»9 (748. 744) P.C. 

(8) Chandra Maui v. Qrtgion^ 48 I.C., 
(0) 468. 

(4) Maihukarupn v« Man^daehaiam^ 27 
I.Cm (U) 486. 


(5) Singoram v. Kalyanawtuinrnm, fl014[ 

73A. 26 I.C., I : Ma Shtce v. Mg. 
Po //«. 0 Bur. 177 5 37 I.C., 91 ; 

Mahinu v. Orman Oani^ 8 Bur. L.J.» 
00; 15 LC.. 423. 

(6) Mhd. Hamiduddin v. Fakirchand^ 
42 A. 437 « Ramcharan Lai v. Dharom 
Singh, 40 A. 173. 
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There is a clear <listiiictio» between a sale and a resale and a condi¬ 
tional sale. In the one there is a condition for resale siaiphcifcr wh'ereas- 
in the other the stipulation goes on to provide that if the price is repaid 
w ithin a certain period the sale shall be void.t^' 

1321. Sale not Mortgage.—The circumstances which distinguish a- 
juurtgage from a sale have already been set out (§ 1319). Their absence, 
iiowever, docs not necessarily suffice to stamp a transaction as a sale,. 
t hough if they are de<isivc of the fact that it is not a mortgage no other 
conclusion would be possible. In judoing of such transactions the Cour 
are usually gviided by facts such as the following: — 

(1) The true tost is to find out the intention of the parties. For 

this purpose the Court must not only examine the document 
but must also look to the surrounding circumstances. 

(2) How did the parties themselves regard the transaction after it 

was completed. 

(3) The whole frame and wording of the document or documents 

contemporaneously executed or otherwise inter-related shou - 
hi‘ examined. 

(4) If it was intended to make a mortgage, why was it given the 

guise of a sale? 

(.5) If the price paid is the full market value of the land at the date 
of the sale, it is a strong proof of the fact that it w’as mten 
ed to be a sale despite the covenant for repurchase. 

(6) Was the price fixed in the open market or had it relation only 

to the immediate requirements of the vendor. 

(7) A short term for repurchase is indicative of a sale and not a 

mortgage. 

(8) In any case if the document is on its face a sale it is for 

party asserting that it is not so to prove it. 

(9) Where the sale and the agreement for resale are embodied m 

two separate documents, ordinarily they should be treated 
distinct, unless the interval between them is so short that 
the two may be regarded as evidencing a single transaction.^ 
Where it is not so the agreement must be treated as distinct 
giving no more than what it professes to give, namely, a right 
of repurchase.W 


(1) Bhagivan Safuii v. Bhagiixin Din, 
12 A. 387 (391) P.C.; Ahmed v. Rahima- 
fulhh^ 14 A. 149 ; BalkUhen v. Ltqgt^ 22 
A. 149 P.C. ; Knlka Prasad v. Bhinyan 
DiUn 31 A. 300; Bcitdeo Prw^ad v. Chet 
Bam 10 L.J.. 703 ; 2G I.C., 706; Nga 
Po Yin V, Mi Yin, 11 B\ir. L.J.. 38; 
39 I.C , 377 ; Ma Ngwe v. Ma Tha Way, 
3 Bur. L.J., 27 LC., 868. 

(2) Maruihai v. Dasappa, 31 MX.J., 
ST.'S; 58 I.C.> 393; Kalappa v. Kaehur, 
29 I.a» (M) 898; Fatima Bibi v. Abdul 

[19241 A, 743. 

(3) iStoaminatha v. Appasami, 27 M. 
f-..T , 686 ; 27 LC., 305. 


(4) Bhagwan Sahai v. Bhagu>an Dinr 

12 A. 387 P.C.; Balkishen v. 22 A- 

149 P.C.; Wahid AH v. Shafakat Hussainr 
33 A. 122; Bamayya v, Krishnamtnay 
23 M. 114; Palaniappan v. SubharayOr 
(19141 M.W.N., 222 ; 22 I.C.. 4. 

(5) Bhagivan Sahai v. Bhagwan Din*- 

12 A. 387 P.C.; Thanda Singh v. Waht^ 
duddin, 35 A, 585 fOOO) F.B.; Kinuram 
V. Nitya Chunder, 11 C.W.N., 400 F.B., 
Ma Hnin v. Osman Oani, 5 Bur. L.J«. 
99 ; 15 LC., 423 ; Palaniappan v. Sabba* 
Taya, [1914] M.W.N., 222; 22 I.C., 

(Cases re\iewed.) 



MORTOAOE. 


949 - 


s. 58.J 

The true test to be applied in determining whether a tran^iaction evi¬ 
denced by one or more documents is a nrwrtgage or a sale is to find out 
the intention of the parties to the instruments. That intention must be 
gathered from the language of the documents themselves viewed in tho 
light of the surrounding circumstances. Where a document upon its face 
purports to be an absolute sale and does not refer to any contemplated or 
antecedent agreement of re-sale or repurchase and does not disclose any 
intention whatever to treat the disposal of the properly mentioned in it 
as anything other than an absolute transfer on sale for a certain definite 
sum, effect must be given to it as an out-and-out sale and not as a mort¬ 
gage wherein the transferor may claim a right to redeem. 'I’o be effec¬ 
tive as a mortgage the document must disclose a prior intention or agree¬ 
ment that the property should be mortgages! to the so-eallcal vendee, and 
that such intention or agreement is to be carried out by a deed of sale and a 
contract for repurchase. If no such agreement is made before the sale- 
deial was executed an<l the fleed of repurchase is an after-thoiiglit only 
suggesting itself after the sale-deed had been executed and delivered._ it 
will not suffice to constitute the transaction a mortgage. I he execution 
of the deed of sale and of the contract of repurchase all then form two 
separate and independent transactions, not two connected and inter-de¬ 
pendent parts of one and the same transaction.In this case the vendors 
>i:.d on the 29th August 1852 two deeds in favour of the vendee. Tla- 
first purported to be a sale-deed and the second a mort-gage relating to 
certain other properties. On the 5th' September 1852 the vendee executed 
an agreement promising to reconvey the properties sold to him by the first 
deed after the lapse of from nine to ten years from the date of its execution 
if the vendor could repay its consideration out of his own pock.-t without 
raising the amount by mortgoge of those properties failing which the sale 
was to become absolute. In 1907 the vendor sued to exercise his opt^. 
forty.four years after the lapse of the period mentioned m the agreement Th- 
Privy Council held the transaction to amount to a sa!«' with a condition 
for repurchase. In so holding their Lordships were mamly 'jAu^'nced by 
the following considerations:—ri) No previous relationship of debtor to 
creditor between the parties; (2) the deed when executed was uncoml,- 
tional; (3) the option was given some time after the sale. It was an after^ 
thought* (4) the vendor’s fail to exercise for forty-four years. It is. of 
eonrsc. on the party alleging that a transaction, f^b-nsihly a sale wa> in 

reality intended to be a mortgage to it He must 

that It was possibly so: he must prove that it could not have been other 
wise. But the mere fact that the condition for repurchase ^ 'nj^'^ed n 
the sale-deed does not suffice to make a sale u inortgage.(2* The fact that 
the dooumenb as a sale nuikes no mention of interest bu provides for re- 
purchase on refund of the price within one year cannot be regarded as 
Otherwise than a sale.<« It strengthens the case of sale when ‘ly; 
to the sale and the agreement for repurchase 

of this section does not raise any pr.-sutnf.tion that a sale with a si, pul... 
tion for repurchase is a mortgage by conditional sale.C6> 




Thandn SiftQh v, 3K 

A. ilO P. C. 

(t) Mi^utfelu V. 42 M. 

407 P. B. evnUining TKaruln Singh v. 
WohUwUin. 88 A. 570 P. C.; Ohulam 
Kabi Khan v. Niottiddint SS A. 837. 

<8) Awit€tr KaMman v. nahaiannesMn, 


21 I.C., (O) ID; Chondi Choran v, Sahin^ 
/’hondm. G7 I.C.» (c) 113. 

(4) Btima Konia v. K'ftiiog, II I.C.. 
(r) 124. 

(5) Nartt^nfjerji v. Panurfnftti, flD211 
M.W.N. 519; but Bnihhndrtr v, 

raj, 10 LC. (A) 630. 
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Pile quantum of price paid is material. If it represented the full 
market value the mere fact tliat the vendee had by a simultaneous agree¬ 
ment given the vendor an option to repurchase it within four years, would 
not reduce the sale to a mere mortgage.^ 

Th<’ fact (hat tlu- parties were debtor and creditor is material but not 
conclusive. The plaintiff had nv.rtgagej his propertv to the defendant, 
ihe mortgage-money being overdue the mortgagee ‘^purchased a Court- 
fee stamp to sue the mortgagor upon his mortgage. Thereupon, both 
parties took counsel with their pleaders, with the result that the mort¬ 
gagor executed a sale-deed in favour of the mortgagee and the latter an 
a^-eement to reennvey within a peri<jd of 18 months. Tlie Court upheld 
the sale on two grounds first that the mortgagee was anxious to realize 
his security; and scconJItj. ho gave him a very short term for repurchase. 
The second condition \v;is, howeviT. absi*nt in the following ease, but it 
was nevertheless held to be a sale. In that case, the plaintiff had executed a 
mortgage of his seven^-two fields for Rs. 8,0(30 which having increased to 
Rs. 13,000 the plaintiff sold twenty of his fields to the mortgagee stating in 
the sale that the interest on th*' mortgage was excessive and that he had 
been unable to redeem it. He, however, reserved to himself the option 
of repurchasing the land by refunding the purchase money at any timie with¬ 
in twenty years. On the same date, the vendee leased the land to the 
vendor for an annual rent of Rs. 412 which, however, was liable to re¬ 
duction in proportion to any fractional paynu’nt of the sale price. The 

•cost of the repurchase was to be eventually borne by the parties. Seven 
years after the sale, the vendor sued to redeem, but the Court threw out 
his suit holding the sale to be a sale and not a mortgage. The considera¬ 
tions \\hich influenced the Court in so holding were that the price paid 
was adequate and the rent reserved would only give the vendee a little 
over 3 per cent, return on his money, and that the security he gave up 

extended to seventy-two fields while the sale was limited only to twenty 
fields.(5) ^ 

An agreement for resale is no more than a contract for sale which 

may be orab and jf in writing jt does not require to be registered.(b But 

Where its effect is to modify the terms of the registered sale-deed by con- 

verting it into a mortgage it is compulsorily registrable because it then 

modifies the registered contract.(5) The question depends upon 

the construction of two clauses—s. 17(1) ^nd s. 17 ( 2 ) (©) of 

the Rtegistration Act the distinction between them may in such cases 
be very fine. 

1322. As stated before it is not permissible to the parties to prove by 

Ota! evidence. intended to be a mortgage, or vice 

evidenf'e nf fonf 1289-1290). But this does not exclude parol 

evidence of contemporaneous acts and conduct which the courts allow as 


Ram v. Mnkhan 

Lnl (1912). P.R.. 67; 13 I.C.. 667. 

(2) Swiminalha v. Appasami, 27 M 
L..T.. 680 ; 27 I.C., 305. 

(3) Nnrayan v. Vigneshtvar. 40 B. 378- 
diatinguishing Kaslurchand v. Jakkia, 40 
-b. 74. 

Registration Act; 

Sayad Mtr Qazi v. Miya AH, 38 B. 703 
Taman v. Chanffi. 49 B. 862 (eases re! 


yi^ved) ; Mg. Wata v. Mg. Shewe Oan. 
1 R. 472; Mg, pnung v. Ma. On, 2 Bur- 

L. J...Sfl : ri9231 R. 242. 

I (^3 Registration Act; At- 

^Uah V. Baahamb Husaain, 36 A. 48 
y-C.; Achuiaratnaraju v. Svhbaraju, 26 

M. 7 ; Mutha V. Pyandu, 27 M. 348; 

Pyadah Muthu, 26 161 ; 

Atyyar v. Kupu Achar, 26 
291 ; 49 I.C., 699 10 L.J., 703 ; 26 I.C.. 
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an^ aid to construction. What then are the acts and facts of which parol 
evidence may be adduced? Now since a mortgage essentially differs from 
the other forms of transfer in that it is a security for a debt all evidence 
conducive to that end or calculated to negative such an inference would be 
both equally admissible. Cases have been given in the previous chapter of 
transactions which the courts have construed to constitute a sale as 
distinguished from a mortgage (§§ 1058—1059). Those cases in which tho 
transactions have been characterized as mortgages may now be considered, 
and in considering them the same canon which is the cardinal one for the 
construction of the Indian deeds, should be kept in view, namely, that what 
one has to see is not the garb but the gist of the transaction, and that for 
that purpose not the particular paragraphs but the general context should be 
taken into consideration. To take an instance. The obligor covenanted; 

The lands of the three Inamdars are in my possession. I will give you 
half their produce as interest and the other half after payment of the assess¬ 
ment in reduction of the principal. If I fail to pay you, you may let the 
lands to others and take the profits, and T shall not be entitled to have it 
back until the money is paid." Here the obligor covenants that he will 
pve the obligee the produce of certain lands in payment of the debt and 
interest. This is then a mortgage and the superaddition of payment by 
instalments and the power of sale does not transform the nature of the 
security.A deed provided that the land mentioned in it should be security 
for the amount stated, that the period of redeeming the land was three 
months from the date of the d^ed, and that if the amount was not so paid, 
the executant should have no right of claim to the said land. It con¬ 
tained no provision as to payment of interest. It was held that the 
transaction evidenced by the deed was a mortgage and not a sale.'^^) Xn 
construing a mortgage little help cannot' be got from the wording of another 
document which may have been, executed xmder a different set of 

circumstances. (3) 

1323. In anotlicT case the Mu<hlatu Kriytini/*^ dated 10th .4pril 1885, 
ran as follows:—"As T have conveyed to you ns sale for Rs. 6.000 the 
Papuchetti Seri adjoining the land of Kasbah .Taggannatapuram in the 
zemindari of Madugula, they ore given you for absolute sale: so the said 
sale-money has been received at the time of sale. In the event of my 
paying you the principal Rs. 6.000 within six months from this dote, you 
must give back the said land t<» me, In tlx- i-veiit of our not being able to 
pay according to the said stipulation, you should heroditarll.v from son to 
grandson enjoy the prochice of the said land, yourself paying to Government 
the assessment fixed on a sul)-division. reckoning this sale-money to be a 
pure sole." It was held that the docvuucnt. was a sale with a condition 
for repurchase as the designation of the w-ord ^fud(l^to Kriyam itself would 
shew. ■' The length of time (thirty years)." the Court observed. " is in 
favour of the hypothesis of sale, as is the fact, much noticed in all the 
Tlnglish oases, that there is no remedy for the vendee’s money and no 
interest charged upon."tW Tt is sometimes said that a fair criticism by 


<1) BaUh€t V. Dhondo, 20 B. 33 (39). 

(t) Uagindaa v. Kara, 0 Bom. L.R.. 

6S0. 

, (8) Tvkanm ▼. Kamthand, 20 B. 202 
(888). P.B. 

(4) Thifl word haa been thus tmtulatod 
hy Prof. WiUra in his GlooMuy of Indian 


terras. ** Land mori|;aff^ with option 
to the vandee to consider it m hiii pro^ 
party if the mortffa4a:e U not redeemed 
within a etipuiated periofl.’* 

(6) Lnkshmi v. Sri Krishna, 7 
0 (12): to (he same effect in Ayyaraf/yar 
y. ffoAimoneo. 14 M. 170« 
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which the Court is> to decide whether a deed be a mortgage or not is—“ Are 
the remedies mutual and reciprocal? " but such a test is obviously inappli¬ 
cable to an usxjfructuary mortgage in which the rights of the mortgagee are 
defined l)_v the spi'cial terms of his contract.(1) Thus where a purchaser of 
iand. another person advancing the purchase-money for him, granted to the 
latter a niolcurari ixittti, or perpetual lease, not as a security for the debt, 
hut as an absolute acquittance of it and at the same time an ikrarnama was 
•executed, whereby it was stipulated that when the grantor or his heirs should 
pay to the grantee or his heirs, the amount of the above debt without interest 
out of his or their own moneys without borrowing from any other persons, 
then the patfa should be cancelled, the grantor having no claim to mesne 
protits during the possession of the mokuraridar, it was held with regard to 
the terms of the instruments, and the circumstances under which they were 
made, that the transaction was not a contract of mortgage, but evidence of 
a sale and acquittance of a debt with power of repurchase. 

1324. A document purporting to be one of sale, though it be accom- 
jjanied by a contract reserving to the vendor a right to repurchase the 
property sold, on repaying the ptirchase-money within a certain time, is not 
■ 1)11 that account to bo ooustriied as if it were a inortgage(^) though in one 
case it was so held.^^^ In that case the deed purporting to be a sale con¬ 
tained the following clause:—“If within six years the amount was paid bock 
the sale would ho void.” jind which was held to constitute a mortgage by 
oonditional sale, and not an out-and-out sale, because it exactly conformed 
to the definition of n mortgage by conditional sale as given here. Where 
no time is mentioned for repurchase, the sale does not necessarily become 
absolute, so as to deprive the vendor or hia representative of the right of 
repurchase.(5> And a clausi- as to forfoituro of the right of 

repurchase on infDiction of a condition in the lease will not deprive 
the vendor of his romody.*^' Where by two documents contem¬ 
poraneously executed the vendor absolutely sold, and the vendee agreed to 
reconvey after reimbursing himself for the expenditure incurred by him on 
account of the vendor, it was held that the transaction was in the nature 
of a mortgage, and the counter kararnatna executed by the vendee, even 
though not registered, operated as a deed of defeasance to the title acquired 
under the first agreement. Similarly in another case the facts were these:— 
“ The co-sharers of a certain estate sold it to R on the same day as the 
vendors executed the conveyance of such estate to R: the latter executed 
an instrument whereby he agreed that the vendors might redeem such estate 
•or any portion thereof, within a certain term on repayment of the purchase- 
money or a proportionate share thereof, and in such case the sale would 
•considered cancelled, provided that the vendors paid the money out of their 
own pockets and did not raise it by a transfer of the property or otherwise. 
The heir of one of the vendors having sold his share of such estate to A, 


(1) Sittuil V. Luchmi, 10 C. 30 P.O. 
So in an Enfflisli case the L.C. said I 
t nink tliat the Court after a lapse of thirty 
yeare ought to require cogent evident 
to induce it to liold that an instrument 
IS not what it purports to be "—Alderson 
V. WhiU, 2 De. G. & J., 105, followed in 

Tt V. The, 

N^th Central Waggon Co.. 13 App. Cas., 

'(391) Bhagu'an, 12 A. 387 

(2) Goodman v. Oriereon, 2 B. & B., 


274 5 observed on in Tukaram v. 
ehand, 26 B. 252 (267), F.B. 

(3) Bhagwan v. Bhagtvan, 12 A. 3°' 
P.C., following Alderson v. White, 2 De- 
G. & J., 106. 

(4) Ounuamy v. Swaminadha, 2 ?f.H. 
C.R., 450. 

(6) Balltibdar v. Birjraj Rai, 10 I-f'* 
630. 

(6) Chidamhara v. Manikka, 1 5I.H. 
C.Tl.y 63* 
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the latter sued R to redeem such share. The case having been referred to 
the Full Bench, the majority of the Judges held that the nature of the 
transaction between R and his vendors must be determined by looking at 
both the conveyance and the agreement, and, both those documents being 
regarded, the transaction between them was one of mortgage, and the 
vendors had a right of redemption.d) But where the plaintiff^executed an 
instrument in consideration of a debt of Bs. 150, in favour of the defendant 
empowering him to enjoy a certain piece of land for a period of twenty 
years, after which it was to be restored bo the plaintiff free from all claims, 
it was held that since there was no stipulation for the payment of either 
the principal or interest, the transaction was not a mortgage. Where 
certain vendors sold some property to the purchaser and some months after¬ 
wards the latter executed an agreement in favour of a vendor agreeing to 
resell it to him if on a certain date he is paid a fixed sum of money from 
his own earnings, the Court held that since the two transactions were not 
between the same parties, the latter agreement could not be used to modify 
the earlier transaction and convert what was ostensibly a sale into a 

mortgage.<2) 

1325. It is not the name given to the contract, but its contents or tin* 
relations constituted by it. that <letermiiie its nature.In this respect the 
law of this country is of a piece with the English law; indeed the rule on 
this subject is one dictated by eonimon sense; and in every case the 
question is what, upon a fair construction of the instrument and of the 
surrounding circumstances and conduct of the parties, should be the mean¬ 
ing of the transaction.But if tin- words of a deed are i)lain anti 
unambiguous, the fact that the parties understood it otherwise and acted on 
such understanding for n period of more than forty years coulfl in>t affect its 
construction and the effect to be given to it.<®> Nev«Ttheless lapse of lime 
>8 a material factor in determining how the transaction had been regarded 
by the parties. As Lord Cranworth, Tj. C., said: “The Court after a 
lapse of thirty years ought to require cogent evidence to induce it to hold 
that an instrumient is not what it purports to be.” In all cases, how¬ 
ever, the onii« of proving that an instrument is not what it purports to be 
18 on the person alleging it, and it has been held that the onus gets 
heavier with each year of possi'ssion.(^> Such a transaction cannot, how¬ 
ever, be proved so as to affect a htmu fitic purchaser without nf)ticc.(9) i.r., 
an innocent purchaser without notice of the existence of the mortgage who 
merely buys from a person who w’ns in possession of the title-deeds and was 
ostensible owner of the property.Tf the vendor of thi- property stipulates 
for its reconveyance to him on certain terms, he must, in order to entitle 
him to the reconveyance, act up to those terms strictly.<^0)_ 


(1) Knkerlnpoody v. VutMivoy, 2 M.I.A.. 

1 ; If am v. fCu/ir, 3 A. 

806, P.B. 
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(891) P.C., following AUerson v. Whitf, 
I De, O. & J,, 105; Bailnshsn v. 

•8 A. 146 P.C#; Prtottaih v. 

J® C. 603 F.B.; Tulcarom v. Rawhaufi, 
•® B, 252, P.B., and canca cited supm. 
(8) North Kasttm Ry. v. 


(16001. A.C., 200. 

(0) A/dernon v. 2 l3c*. Cr. A J., 

97 (10.7). 44 IC.H. 924 ; followed in Jhitndo 
V. Wiihidduiiin^ 38 A. .'•70 P.C. 
Soo § 397 rule 7. 

(7) Alflersou v. Whiie^ 2 lie. O. A J., 

10.7 ; Ru- v. Thr Nf/rth 

Wngof} Co., 13 App- Cfu<.. p. 008, 
ill Bhoguwjn Snhat v. Hfim/trttn Ohi, 
12 A. 387. P.C. 

(8) Ral'kfu V. Atagappuda^nh, lO M. 80, 

(9) Knshi Nnih v, Hnrrikur. 9 V. H93. 
See A. 40, ante. 

(10) Dart 240, 926 ; OurtuKtmy v. 
nndha, 2 M.H.C.R., 450. 
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1326. Mortgage distinguished from Trust.—Where the debtor stipu- 
Jates that he would repay the amount of the loan by a certain date, and 
that if he did not pay the money as stipulated, he should lose his right to 
certain laud, and that the creditor should take possession thereof, and that 
after the creditor took possession of the land no interest should be paid by 
him, the creditor paying the rent out of the profits of the land without any 
objection, it was held that the document did not amount to a mortgage, 
nor did it even create a charge.<i> The question whether a document 
operates as a mortgage or a trust is a question of construction. In one 
case referred to the Tull Bench, the document appointing a Samudayam 
•or manager ran thus :—“ Teet grunted by the Uralers to Chitambara Patter 
You are appointed iSa»n«iaj/a»i...aud we have received from you a hanoni 
•of 18,000 fanams on the devasoni properties. From the gross rent of 
2,850 paras of paddy due to the devasom you are to appropriate 1,800 paras 
to interest on the money due to you. and after deducting the amount and 
400 paras of paddy allowed to tenants for interest on their kanom amount, 
8,000 fanams, you are to defray the expenses of the devasom with the 
remainder and keep accounts.” It was held that having regard to the 
fact that the documents was not framed like an ordinary kanom document 
and there wore no words of demise or kanom and no intention of transfei 
of pi'operty or right of possession, the instrument was not a mortgage, 
although the trustees might be under an obligation to repay the debt before 
determining the holder’s power to collect the rents d\ie to the devasom. In 
short, the document created a chnrye but not a usufructuary mortgage.^’ 

In taking into consideration the effect of an instrument, the Court is 
to look to the surrounding circumstances, the conduct of the parties and 
the subsequent documents, petitions or orders affecting it.<2) (§§ 1056, 

1286—1293). 


1327. Mortgage and certain Leases distinguished.—A mortgage some¬ 
times bears much closer affinity to certain forms of leases, from which it 
is not often easily distinguishable. The criterion for distinguishing such 
leases from a mortgage is, however, the same, viz., whether Ibe transfer 
is made to secure a debt. ” Zur-i-peskgi leases or leases .granted cn ft s''®* 
of money being advanced are on the same footing as pure usufructuary 
mortgages and are dealt with as such, but this is only when there is ft 
power of redemption reserved to the lessor either expressly or impliedly, so 
that it distinctly appears that the parties themselves in fact intended the 
transaction to be in the nature of a mortgage.This form of a 
is often classed as a form of an usxifructuary mortgage,but from which 
it certainly is distinguishable inasmuch as while a mortgage is a security for 
the payment of money or for the performance of an engagement, a lease, as 
such, whatever, its character, always implies a grant of land for a fixed term 
free of rent.—it may be in consideration of past and present advances^ ’ 
Thus an instrument purporting to be a mortgage with possession of certain 
villages for a period of fourteen years which provided that on the expiration 
of the term the mortgagor ” shall come in possession of the mortgaged 
villages without settlement of accounts.that on the expiration of the 


(1) Madho Miaaer v. Sidh Binaik, 14 C. 
687. 

(2) irWiAnan v. Veloo, 14 M. 301 (309), 
F.B. 

(3) Kader Moxdetn v. Ntpean, 21 C. 
g82 P.C.: Kriahnan v. Feloo, 14 M. 301 


(309). F.B. 

(4) Basant Lnl v. Taptahri, .3 A. 1 f*!' 

(5) It was so held, in Dhannu v. Btehart 
16 C.P.L.R.. 49. 

(6) Nidhaaak v. Murlidar, 25 A. U® 
(119) P.C. 
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^ .the mortgagee shall have no power whatever in respect of the 

estete. . and after the expiration of the term this mortgage-de^ed \hall be 
returned bo the mortgagor without his accounting for the mortgaee-monev 
secured under the document was nominally a mortgage hut in reality onlv 
a lease and was so adjudged by the Privy Council who said; “ It L not 
a security for the payment of any money or for the performance of any 
engagement. No accounts were to be rendered or required. There was no 

expressed or implied. It was simply a grant of 
land for a fixed term free of rent m consideration of a sum made up^of past 
and present advances. W Of course, such deeds should not be^ held to 

*^ecause they are so designated by the parties (2) 

although fact that the parties have so designated it‘shews that they 

therafo?^®""" ® remedies incidentil 

1328. Zur-i.peshgi leases were before tlie Act iudiscriininately 
legarded as a species of an usufructuary mortgage. Thus a lease at a yearly 
rent of Rs. 214 from which a deduction of Rs. Ill was to be made on 
account of interest, and in which it stipulated that if on the 

expiration of the lease the loan should not be repaid, the lease should 

continue, was held to be a zur-i-peakgi lease to be dealt with as a mort- 
pgc.w But such a case would now be dealt with as a mortgage A deed 
headed as a-mortgage-deed with possession regarding land" provided 
that in consideration of a debt of Rs. 240 due by the plaintiff (an agri- 
culturist) to the defendant, the latter was to take possession of certain lands 
for ten years and appropriate the income thereof in liquidation of the debt 
and that after the expiry of the said period the right to the land was to 
cease. The mortgagor having sued for redemption before the expiration of 
the ten years, it was held that the transaction being undoubtedly an 
anomalous mortgage and nob a lease the mortgagor was entitled to redeem (5) 
llie fact that a transfer does nob fall into the cntegoiy of one or other of 
the recognized forms does not make ft the less a mortgage for it may be 
an iinonialous mortgage..(6) In a case the obligor borrowed i^onev from the 
plaintiff without interest, and executed a deed promising to ‘repay the 
amount by a given date, failing which he promised to execute a patm^ lease 
of certain specified property, the loan being then considered as a bonus for 
such n lease. It was further agreed that if the obligor failed to execute 
such a lease, the original deed should be regarded as a patni pabta The 
last condition having come in for enforcement on the debtor’s failure to 
repay the loan and to execute the patta, it was held that the creditor was 
entitled to possession on the footing of a patni from fhe date of suit and 
that the transaction was not a conditional sale but a contract to create a 
patni, subject to certain contingencies.!^ 

1829. The earlier decisions on this subject singularly lack in uniformity 
and while in certain cases a zur-i-peshgi lease was invariably held to be an 


(1) V. Murlidar 26 A. 116 
(11») P. O. 

(2) Tukaram v. Samehand, 29 B. 262, 

• Batkuhen r. Legge, 22 A. 

but conira. 

(jJlj ^tAiirom V. Samc/utnd, 26 B. 262 

_ (41 Coomar v. Ofi*uMree Bttraj 

• Borappa v. Kundu- 
•'•rl, 8 363 ; AfwAooI* Amern 


V. Marem Reddy, 3 M.H.C.R.. 3I, The 

»mo view aince takeo in Dhannu v. 

Rechar, 16 O.P.L.R.. 49 is unjestified 
by the Act. 

/•io» Bamchand, 26 B. 269^ 

(258) K.B. 

( 0 ) Ibid. 

v. Huto Saonduree 
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usiifriicttiary iiiurlgagf.'^* tiu-ro arc cases in which a zur-i-peshgi lease is 
placed on the footing of an usufructuary mortgage only when theTe is a power 
■of r.-deniption rt-scrved to the lessor expressly or by implications.(> A zui-i- 
Jieshgi lease, of course, presents many common features of an usufwctuary 
mortgage, and so far they are similar, but it does not thence follow that 
the two ijre the same. Eliminating their common features the points on 
which an usufructuary mortgage stands out as apart are, that being a 
gagi' it si‘c\ir<‘s a debt for if tlior6 is no d^bt there can be no mortgage, 
and in the f<.nu. r case, there being a debt there is the mutuality of 


remedy, 

When a mortgage is given by way of lease, the loan is generally ina«le 
repayable on the same day that the lease expires, the deed containing a 
stipulation that if default is made, the lender and lessee shall continue m 
possession on the terms of the lease, until the debt is repaid from the probts 
■of the land »jr otlu*rwise.(5) Thus where the plaintiff borrowed IBs. 1.400 from 
the defendant and leased to him for eight years a piece of land and a ware¬ 
house standing thereon on a rental of Be, 16-12 per mensem, out of 
Rs, 14 were to be ai)propriated towards liquidation of the debt and the 
balance Rs. 212 paid as rent to the plaintiff: on the destruction of the 
warehouse by fire, the plaintiff having brought a suit to recover the site 
together with' the arrears of rent, before the lessee was fully paid off, it 
held that the gist of the agreement being not a letting of the premises with 
a rent reserved, l>ut a usufructuary mortgage of the premises, the relationship 
between the jiarties was that of the mortgagor and mortgagee and not that 
of a landlord ami li-nant.(^> In another case an instrument therein 
cribed as a lease, was executed in consideration of Rs. 120, and it provided 
that the party paying that sum should remain in possession of certain land 
for twelve years, but contained no provision for repayment of that sum or for 
the payment of rent. Tt was held that the instrument was a usufructuary 
mortgage nml not a lease.<'^1 (§ 1385.) 

1330. What may be mortgaged.—Any property that is transferable 
may also be mortgaged. Property which cannot be transferred, tmd there¬ 
fore cannot be made the subject of mortgage, has been specified in section 
C where the subject will be found exhaustively set out. For the present i 
may be added that though mortgage is a transfer generally speaking, any 
property whic-h is transferable may be the fit subject of mortgage, still there 
^jre certain rights which though assignable cannot be made the subject of 
mortgage. Such, for instance, is a mere right to specific performance oi 
an executory contract to convey land.<®> Such are also actionable claims 
which though assignable cannot be mortgaged.!*^ Tt has already been 
seen that the Act docs not deal with the mortgage of moveables existing 
and non-existing or with other species of property not classed as 


(1) Halan Siiufh v. Greedharee^ 8 W.R,, 
■310 ; fihecgolat}x Siauh v. Roy Dinkur^ 12 
W.R.* 215 : Ishaitx ('hnud^r v. Sooja Btbee, 
16 W.R.* 331 : Rom Doolary v. Thakoor 
Roy, 4 C. iW ; Bnmnt I^d v. Tapt^hri^ 
3 A. 1. 

(2) Qopol V. 0 B. 074 (680); 

Ahbe^ng v. JtiHrtii Singh (1880). B. 
xinrep. App., No. 31. 

(3) h'lkMhmxrhnnd v. Chatur (1884), 

B.P.J.y 102; v. Kashi^ 11 B. 

462 (466); Manickchand w 12 

<2,P.L,R., 96. 


(4) WUUanu v. Owen, 6 My. * ^;.* 

303 (308) ; followed in >l5du/6^«t v. KasM, 
11 B. 402 (460). . 

(5) Maephorson on Mortgage (7th 
p. 12. 

(0) Venkateshaivara \• Kesau'd^ 2 M* 1^'* 

{!) ReSerenc€ under Stamp Aci^ q 
21 M. 358; Befererxee under Stamp Act, 
46, 7 M. 203. 

(8) VenktUeswam v. Raman* 19 
J., 309; 33 I.C. 696. 

(9) S. 130 iU (b); Mulraj v. 

37 B* 198 (210) P.C. 
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subieTta^of^mnrtoi^ rights are, nevertheless, considered as tit 

of worship of the 

Kalighat shnne have been held to be mortgageable and fit subiect»< of 

hereditary Shebaits by blood l>r mar- 
g . Eights such as a share in a partnership(2) or to future cron^(3) 
are equally mortgageable, though they stand outside the scope of the \ct 

t: ‘-.n a mortgage „.ay iftlf 

1331. Persons competent to mortgage.— The Act beinc nrofessi-dlx 

question of persons capable of mo^rl- 
paging but it IS clear that a mortgage being a contract everv nerson U 

wldldTmajority according to the law to 
which he is subject and who is of sound mind, a d is not disqualified from 

contracting by any law to which he is subject.(S) “The right to mort.M.-e 

to thir^ mcident to the right of property and co-exl. nsiv.- witli 

mind exceptions m the case of minors and persons of unsound 

^ vf «»■<'* disqualified by law from mortgaging. Thii^ 

l^olvld 7n h7r to her husband's eltate which 

npir! ff ^ ^ succession upon his death, cannot, except under ler-nl 

L « t?-' And if the estate is ancestral property belon.'iiur 

^ doctrines of the Mithila school or of'tlie 

k, and has been mortgaged without the consent of all those 

iri^n^P ^ T or <leu^,iitur devoted to religious 

of It may generally be set aside, “(’) (§§ 108—208 
453^^846 . (juardians and managers of the discjualified persons are under 

Zr . "'.'“r*’ *!■“ property of .1,c i.' 

wards, as, e.g.. when it is for the advantage of the minor, or when the case 

IS one of urgent necessity.(8) A mortgage of a minor's property executed 

sanction of the Court, is not void, but voidable 

?hm-uZ.Mflr Tl mortgagee the benefit that he has receive,! 

!K.v?n i lu m P*‘‘\"‘ 0 rtgage by a ivaian<1ar of u-ntin» property has no force 
l«yon(l the life of the uafrimhir luortgagorAm Documents executed in llie 
mofussil come within the dtcfutn of the Privy Council that deeds nn.l 
contracts of the people of India ought to be liberally construed, regard being 

construing a deed the first question is not what the parties to a deed m-.v 

but whnt is tha mr„S 
the words used m that deed—a most important distinction in all chm-s 
, construction, the disregard of whieh often lends to erroneous ,.on 
dus^s^t) Un,l..r English h,u-. in ,m notion on a writton ooTr™?. or"| 


.1*1 ^ohamayadevi v. Hartthia. 42 C. 
rLl* "“tJnguUhing Jaickar v. .\fukund 
89 C. 227. 

(2) Bhupendra Nath v. Waihunmxoa. 
,VJh; ^ 203 ! 30 I.C. 864. 

}"> Ram V. TaUu Ram. 56 I.O. 4S0. 

SinffA V. Seim Ram (1924) 
*09 5 76 I.C. 879. 

(6) Indian Contraet Act (IX of 1872). 

H 301—384. 

^ j 1 ^uhfifaitad for “certain cireum- 
in the original. 


• 4 


Mfid V. Oohih Ch/md^ 27 C. 072. 

( 8 ) .Wr BuMon v. Mt. Maldaf. X 
B.I^.. (A.C.). 423 ; Hunooman PerMhad 

6 M.I.A.. 302 (412). 

(9) Stnio Pi7A« V. Munixomi ; 9 M.L.R.. 
«4 ; hadfuhio v. Trimback. 23 B. 146. 

(10) Padapa v. Simmiroo. 24 B. 666 P.P. 

approving Kalu v. Hanmapa. S B. 43.6. 
« mH Rtrahad v. Mt. Bohoof^. 

U 411; Jatiard/tn v. Anout^ 32 

D« 3d6. 

(12) Per Lord Werwleydate in Monu^ 
??”?y y Monypenny, (1875) W.N., 201; 

^f>ondra. 7 CL..!., 
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evidence is admissible to show that the party liable on the contract, con¬ 
tracted for himself and as the agent of his partners. Such partners ap 
liable to be sued on the contract, though no allusion is made to them m 
it. This is also the law of India, and there is nothing in section 91 of the 
Inrliim J-lvidence Act against it.a> 'I’he subject has been already discussed 
before to which reference should, if necessary, be made for more particular 
information (§ § 301—354). 

1332. What passes on Mortgage.—It is a well-known rule that on the 
transfer of a man’s whole property, or right, title, or interest therein to a 
|)urchaser for value everv interest in whatever character vested.in 
passes by the conveyance, it being immaterial that it did not vest m nim 
in the. character in which he became a party to the conveyance, 
is clear.” observed Lord St. Leonards. ” that when a person having several 
estates and interests in a denomination of land, joins in conveying all i 
estate and interest in the lands to a purchaser, every estate or interest 
vested in him will pass by that conveyance, although not vested m him > 
the character in wliich he became a party to the conveyance. But a 
person may provide that only limited interest shall pass, in which casp 
the interest conveyed will of course be so limited. A trustee having wso 
a benehcial interest in the property may provide that only one or the other 
interest vested in him shall pass, and if it so appears from the context ^ 
contrary cannot be presumed.Thus w’hore a person conveys lus o 
right or liis own property, it cannot be presumed that he had thereby also 
intended to convey property which he had in auire droit,as an execute^ 
On the other hand, conveyance by a person described as an executor and 
assigning the estate he held (jiui-executor would not by force of the words 
" and all the estate, right, title, and interest ” pass that which he 
his own right.So on a mortgage of his property the mortgagor shall be 
deemed to convey all his interest therein in whatever capacity possessed, 
unless he qualifies it by apt words, or it is necessarily so implied 
(|§ 372, 373). 

1333. Incidents of Mortgage-security.—The incidents of property oa 
transfer generally have been before diseussed (§§ 396, 397). As regards the 
incident passing under the consensual security of a mortgage, the question 
depends upon what is an incident of the property. In addition to 
benefits enumerated before (§§ 396, 397) such incidents include the 
will of business of an impersonal character as distinguished from that 
attaching to personal reputation of the owner.Such good-will may 
comprise the use of the trade-name of the firm, or of its trade-markf*> aod 


(1) v. Oovindarajulu, 
31 M. 45. 

(2) S. 8 ante. comm. §§ 363, 372, Co 
Litt., 345.<i. AUham's Case, 8 Bep., 150-b 
“ If a man be seized of land in fee-simple, 
or for life, or have an estate in it for years, 
by Statute merchant, a staple, digit 
or the like : and he grants all his estate, 
or all his right, or all his title, or all his 
interest of end in the land; by this grant 
all his estate, and os much as he is able 
to grant doth pass.” Shep. Touch, 98 ; 
BAoji‘o5ari v. Bhagabati. 17 I.C. 494 (496. 
496), Sheolal v. Nande Lai, 8 N.L.R. 
123 (127). 


(3) Drew v. Bari of Korbury, 9 J*’- 
Kq. B.. 71. 524, to the same effect. 

Lord Crnnworth, C., in Johnaou v. Webattfr 
4 De. G.M. & G.. 488. . 

(4) Strange v. Hawl-ea. 4 De. G. M. * 
G., 186. 

(5) Or “The right of another.” 

(C) Hooper V. Harrison, 2 K. & J«, 12I- 

(7) Cooper v. Metropolitan Board, 

Ch. D.. 472 (479)—As to when it 

not pa&s; see in re Bennett [1899], 1 C"’* 
316. 

(8) In re Maejnolia Metal Cofs' Trodt"- 
mark [1897], 2-Ch.. 371. 
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for if it defines the right transferred nian^*^nV“,f® 

so if an interest is transferred it dop <4 nr^i- • cannot pass.<^) And 

independent interest which the tmiferor niav dossI?° another and 

mortgage of " the entire zemindari of Pilnr property. A 

entire right and income and th 4 =^ 7 -w/ / r the zemindar's 

followed by a achSu^renfranchised inams - was 

zemindari, one of these bo£g /he A^illa-cTfTabi 

the mortgagor possessed not onlv tlnv^J^irKf i ,7^* uhich gwo-zcMuindar 
ever wl.i?£®at the date of hS iLrtvuvc o Llf '"-"-'('ad/, bu, 

mamdars, which the mortvacec ehhVd in mortgage from thi' 

held that the former right a^S^o Mo“od m i m 

incident of the zemindari tenure •md''uof.n \ ^“a-zemindar. and was an 
•• with our entire right and income « l oonmnsed m the expression 
The latter right, af mortga^r L d d .mt In " ■''“■^6“S-'-iM<rum™t. 
was not an incident of the zem’indari fr.nn.^ possess ^ua-zemindari and it 
nently settled under the lieguiation If th;. 'jlV 

been an outright sale of the zemindari Vnrl n J question Ini.l 

hardly be seriously contended that the zemindar^s “mortgage, it coni,] 

village would pass under such conveyancers) in th. 

the mortgagor after specifying certain nronewfne T- F^^l'sh ca«c when 
also conveyed by way of mortga-e *• ah otwlo; ^ mortgaged, 

djtaments (if any) in the eonnfv r.r ir°i lands, tenements and here 

mortgage could Zt be snM TSa^o IcIndofnT.^ , ‘h- 

mortgagor was seized in foe: •* I th?n[ J?. tln^ 

be held to be simply a sweeping in o other n ^ 

Im P'^P'^^.V had been so convoyed if n^v 

not to include a copyhold property ^nd’certainly 

Z ?‘^®>^cnt character from a^rivthina property of 1 

specified throughout the dcod.”(3> Mortea.rf. If conveyed or 

per 8c carry a right to the stock.in-t?o,ln ^ business-premises does not 
referred to in the inventory.C«) So where though it may have b'-en 
the engines, fixtures, machmerv tools ind' ^ of a foundry with 

the chattels assigned as being '’’more therein, described 

m an inventory of even date herewdtl/ f ^ enumerated and specified 
nnd read and construed ns forming iarf^nf P-^rties hereto, 

extended over twenty-one pages on^tho " inventorv 

this clause: '• The stoekin-trado‘ nnn • f contained 

finished and in preparation And nt brass work., both 

these words: “ Also all cast j^nd^w^n.iiJ? twenty-first page were 

trade m and upon the before menfmn^ other stock-in. 

which was followed by this and premises.- 

sheets is a comnlete and * The contents of the twenty preceding 

and things in, upon or about tbe''foun^°^ machinery, utensils 

question being whetKp^ * 1,0 • * 7 mortgaged by us this day.” The 

t ^TwS 

■ntenhon to i nclude a rticlea oot coming Si^/h^^^roT.’h^SeTS^ 


(1) .Bttfer V. Donitl. 30 W.R. {Eng.). 

?s Q.B sTStor- 

Kunjabehari, 2.5 

48 (40j 50)4 


_ V- l^d KpnfnnoUm 2A T t 

T Jl", is v. kJI;:. 
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been shewn by a separate writing, that could not have made the deed 
operate in a way inconsistent with its plain terms, however it might lay 
ground for rectifying it.”(^> 

1334. Fixtures being incidents of the property to which they are 
iituK'xod follow as a matter of course the corpus, unless a different inten¬ 
tion is expressed or may be inferred to exclude the rule. Such an inten¬ 
tion may be inferred in an English mortgage from the mortgagor being left 
in possession, which is construed to impliedly authorize him* to carry on 
his business, and to hire and bring in such fixtures as are necessary for his 
trade, and to agree with the owners as to their removal. He cannot 
claim to include in his security trade-fixtures set up or removed under such 
agreements.(2) But this case was distinguished by Lindley, L. J., m a 
subsequent case on the ground that there the things were unfixed on 
purpose to prevent the mortgagee taking them.(^> Reference to the case 
itself would, however, shew that North, J., had based his decision on the 
ground that the fixtures did not belong to the mortgagors who could not 
confer on their mortgagees a better title than they’ themselves had to the- 
property which they agreed to mortgage to them.t^> But a real support for 
such a decision wotild be found in the rloctrine of estoppel, for a mortgagee 
without notice would be entitled to a fixture as, for instance, a gas engine 
let out to the mortgagor on the hire-purchase system before the payment 
of the instalments due thereon.(5) 

1335. The question what constitutes u fixture is one which depends 
upon the nature of the annexation to the land,—the intention of the person 
annexing it to the soil being material only so far as it can be presumed 
from the decree and object of the annexation {§§ 84—98). A gas engine 
affixed to freehold land of the hirer by bolts and screws to prevent it from 
rocking and used by him for the purposes of his trade, becomes a fixture 
and an inseparable incident of the laud.(^> But chairs hired for use in a 
hippodrome with an option of purchase do_ not cease to be chattels merely 
because they were screwed down in accordance with the requirements of 
local authority. 

1336. Ordinarily, a mortgage would fasten upon property which tho 
Substituted mortgagor may have obtained by exchange or partition 

secuTlty. original property has been sold the sale-pro¬ 

ceeds would be regarded as the shape into which the 
mortgagee’s security had been converted.<®) So on the com*pulsory 
acquisition of the mortgaged property, the mortgagee would be entitled to- 
the compensation-money. The subject will be found more fully set out 
in the sequel. 


(1) Per Sir W. M. James, L.J.. in ex 
parte Jarditie. L.R., 10 Ch.. .322 (327). 

(2) Cumberland Union Co. v. Maryporf, 
<4rc., Co. (1892], 1 Cli., 415; followed in 
Ootifjh V. Wood d- Co. (1894], 1 Q.B. 713; 
Huddersfield Banking Co. v. Lister dc Son, 
Ltd., [1895], 2 Ch., 273 ; Hfdtson v. Gor- 
ringe (1897], I Ch., 182. 

(3) Huddersfield Banking Co. v. Lister 

Son, Ltd. [1895]. 2 Ch.. 273 (282. 283). 

(4) Cumberland Union Co. v. Maryport, 
d-c.. Co., [1892], 1 Ch., 415. 

(5) Hob.-ion V. Oorringe [18971, 1 Ch, 
162. 

(6) Bobson V. Oorringe [1897], 1 Ch.» 


181 ; followed in Reynolds v. Ashby d* 
Son. Ltd. [1903], 1 K.B.. 87. 

(7) Lyon d- Co. v. Xonrfon City Midland 
Bank, [1903] 2 K.B., 135 

(8) Bijiuith V. iJanioodfn, 21 W. R.» 233 
P.C.; Heera v. Janokee, 16 W. B., 222; 
Douglas v. Collector of Benares, & 
M.I.A. 271 ; Krishtodas v. Ramkant, 6 C. 
142; Premchand v. Pumitna, 14 C. 546 r 
Gosto Behary v. Shib Nath. 20 C. 241? 
Beni V. Reu'at IxtU, 24 C. 746 ; Lakshman 
V. Oopal. 23 B. 385 ; Mahadin v. Sheo- 
prasad, 16 O.C. 161. 

(9) S. 66, comra. post. 
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1337 . Consideration of Mortgage._Auv ijiMt*..! « 

the consideration of a mortgage ^Indeed the ubipl>t 

auxiliary to a contract, uhafe^er is “ lawful eon^idet^ 

e<]Uall,\ a lawful consideration for a mortgage (§5 280 —• 29 -)i 

inent to withdraw from a pendiuo case or u 

for a mortgage t*) So is as vpi-v nffor. if • i i ^ iR'vful consideration 

c-.editor to® ue for Ids n.onex tl>e part of the 

in thf LgS 

who had engaged to sing f..r a con.^ideration bikei a g^ood mortis wherf^' 

the consideratK.n therefor lias he.-n that he had sung in accoi-H^n 

the agreement or promised to sing in future. Now sfnee ' 

i>resent or future, a question ufisL' S 

aUr. Jails, '"irfv'ill lie obL-rv“ d'th ara 1 Sc‘!?'l ■ 

formalities prescribed hy (aw nwrHv becauso fha of tin 

has not bcel; paid.<^. but the %n:ilehr„rretwren"?l":'t^^ 
does not seem to Ix^ justilieil by Hk- language of the section o^- [ 
of the transaction of loan. Referring to the language rthrs^tiln'ir^^^ri 
appear that a mortgage is made for the purpose^of securing payment nf 
money, In other words, it Is a security given for a loan rn-idp rS i 

It IS perfectly true that where a debt or the engagement is in 
transaction of the rnortgage is complete, but could the mortgagee recover 
the money secured by the mortgage without payment of t.h„ % 
or ru-rformance of the cngagenSml for whLh it L a se^ritvr if"'* ll' 
therefore, seem and il has been so bold in several cases bmt 
Without consideration is uiu'uforfi'iible.^) This raises 

‘••ooxideratioa ig not good pTrteniT 
but on this point there is n possibility for di%'crgoncc of opinions^Rinr.« if 

tho mortpgo contract is regarded as indivisible, then a partia" failum J( 
consideration would |..ud to the failure of the entire mortgage An^th? 

1 H tlie view taken in some cases, where in the absenc of « ?p?ciHc eoMr^^ 


(1) holappti V. VnUur. 2.'5 .M. .'50 (64): 
SeMhnrhnla v. Varada. 26 M. 66 : Adhi- 
knudu V. Joyi Suhu 1 P. 104. 

(2) 44 &. 46 Vifl.. r. 41. s. 2. 

(3) .4/faA DiUn v. Satardiu (IMIO) 
1 H. 63. F.B.; 33 f.C. 473 ; .46rfu/ 

V. Kndir Batrha, 42 M. 20 (22); Bn^linga- 
JM V. Virupanappa, 6 Hoin., L.R. 302: 
BntM Atyer v. Venletdnmma (1011). M. 
241; 12 I.r. 310; RaghunatX v. 

31 


Antir lUiknh (1022) J". ‘>«*0 

WMUd V. Hn„:"s.,r..;u. :u .\ 

M.W.N. 2IW: ]0 (.4*. 2rtH ; i 

V. (1024) U. s' 

M(4iatytranf (J0|]) P.W.H. I2H- iliirhn 
V V,,; I,,.j ,„„„ ...W K,-g"; 

•Mo; SariMtmn v. Shtmkor^ •>•> r>#* . i ,> 

52 f.a dK ’ — 
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postponing payment, failure or delay in the payment of full 
either to the mortgagor or to the prior encumbrancer 
has boon demanded by the mortgagor, has been held to avoid 
and destroy the riiorlgageo’s lien even on subsequent tender of the tmpaia 
consideration, it being iinnwiterial whether the failure 
not caused inconvenience or loss to the mortgagor. According *0 
view, in the absence of express stipulation postpomng 
presumed that payment is intended to be made immediately or wi i 
reasonable time. In the case of money consideration, it seems to ^ no\^ 
generally agreed that a partial failure of consideration does not to 

render the entire mortgage void,<*' unless some ^nsidera • 

supervene or where the consideration was itself indivisible, i« 

such would be the case where a part of the consideration was factitiou^y 
entered in the mortgage with intent to defraud the mortgagor s creditow, 
in which case the whole deed should be inoperative on proof of the 
or non-payment of any portion of the consideration. 
engagement, the solution of the question would be found ^ 

Indian Contract Act which enacts that “when a party to a contract nas 
refused to perform, or disabled himself from performing his promise i 
its entirety, the promisee may put an end to the contract, unless he as 
signified, by words or conduct, his acquiescence in its continuance wnicn 
puts the mortgagor up on election whether to cancel the entire mortgage or 
acquiesce in its continuance, in which case the entire property would w* 
main charged for the consideration paid,^®) the mortgagor being at 
same time entitled to sue for the balance of consideration and damages tor 
its non-payment when due.t**) Where on the sale of property the purchaser 
mortgages the self-same property to the vendor to secure a balance of P’7®® 
unpaid, if the vendor is unable to give po.ssession, in consequence of which 
the price of the sale is reduced, a proportionate reduction will also be 
made in the consideration of the mortgage. 

1339. The consideration of a mortgage may be either (a) “ the pay 
« .,«««♦ ment «)f money advanced or to be advanced by ® 

Running account. future debt’*; or (o) the 

performance of a legal obligation. It will be noticed that since 
mortgage is a security for a debt, there is no mortga^ ‘ 

there is no debt. In this respect a mortgage is distinguishabi 
from a lease in which money may be advanced, though not .y 
way of loan, but the difficulty of distinguishing an advance from s 

280; 32 I.C. 341 ; Oajadhar v. San< 

7 O.L.J., 425, 68 I.C. 161 ; Aanwa 
V. Bamnt Kuar (1911) P.R. 31; 11 I-C. Y' 
RakhanUtl v. Hanumcn^ 2 
168; 38 I.C. 877. - T 

(2) Satna Rao v. DoraUamit 24 

266; iSArimvo^a^wimt v. AthmaremOf 
M. 281 (282). _ 

(3) Rajani Kumar v. Oauri 

36 0. 106; Meskir Bajrang v. Udit 
rain, 10 C.W.N. 932; Jaladanki In re. 
11 I.C. 868 (869). , 

(4) Rani Ro^hubans v. Raunack A i 

10 O.C. 69. A T n Ql 

(6) Digambar v. NUhibalOf 8 I*C. 
(94). 


(1) Rajani Kumar v. Qaur Ki^hore, 
36 0. 105; Bhaga Sat v. Udi4 Karain, 10 
C.W.N. 93; Kri^hrui Kumar v. Jag Kri^ 
^hna, 21 C.W.N. 401; 29 I.C. 690; Krishna 
V. Nagendrabala, 26 C.W.N. 942 ; 66 I.C. 
694; Chinnagya v. Chidambaram, 2 M. 
212 ; Tirumal v. Pandla, 36 M. 114 (117); 
China PUchiah v» Pedakoitahf 36 M. 29 ; 
Venkata v. UddagiH, 21 361 ; 

41 I.C. 208 (216); Zamindar v. 5i4&6araj/a 
(1918) M.W.N. 146; 43 I.C. 871 ; Pwo- 
pathx V. Venkata, 47 I.C. (M) 663 ; 
lal V. i2am Narain, 34 A. 273 (278); 
Shagbai v. Narain, 31 B. 652 (668); 
Jaladanti In re: 11 I.C. 868 (869); Rani 
Raghubans Koer v. gRounoefe Alt, 10 0*0. 
69; Husaini v» Ram Chamn, 18 O.C. 
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loan often presents itself in practice, and it marks the narrow line which at 
times distinguishes the two transactions. ** Money advanced by wav of 
loan IS of course a past debt though it may fail to be an existing debt and 
may have become barred or otherwise irrecoverable. It will however 
support a mortgage, if the contract is otherwise good.l^) Money to be 
^vanced by way of loan is, however, to be distinguished from a future 
debt, since while in the one case the money is presently payable as a part 
of the contract, in the other ease it may not be so jiayabie, though it is 
promised to be paid and would have to be paid m time. These terms 

would, for instance, include a mortgage given as a running security for the 
balance of an account.t^) So the mortgagor might execute u mortgage “ os 
collateral and continuing security for any advances from them and*^in which 
case the Court in Ireland admitted parol evidence to show that tlie security 
included past as well as future advances.<3) “It is apprehended that the 
same view might find favour should a similar case arise in this country.(“) 
A mortgage for “ money to be advanced by way of loan " need not be 
limited either as to the amount secured thereby or the period during or within 
which it is to be advanced, though in practice both are usually specified. 
A security given for the balance of a current account would be presumably 
construed as a continuing security, and would, as such, hold good till the 
account is closed.The question is one of construction and intention. A 
mortgage made for a sum to be advanced to the mortgagor was permitted 
to be proved as intended to be a continuing security to meet the running 
balance from time to time that might be due from the mortgagor <6) Where 
a mortgage is given to secure payment by A to 1i of a specified sum it is 
not an invariable rule of law that all payments made by A are to be applied 
in immediate and final liquidation of the sum named, or of first items in 
A'b debt, or that, even if .1, on a long course of transaction, should after 
the executitm of the mortgage, be for a time in advance to B, the mortgage 
is thereby satisfied. It may. in the absence of express stipulation, be 
presumed from the language arid conduct of the parties after execution of the 
mortgage that they intended it to stand ns a continuing Becurity.f^ But 
prima jade such a mortgage would be presumed to have been executed for 
an account paid or payable.(«> Wheri^ the mortgagor allows a portion of the 
mortgage money to remain with the mortgagee in a deposit account in such 
a way that ho e/)uld draw upon it and obtain the money at any time it is 
08 good as paid to him. and would lie treated ns covered by the mortgage.<®) 

1340. The meaning of the term “ debt ’’ has been before considered 
(§§ 104—111). The consideration of a mortgage may consist of a decree 
obtained by the mortgagee. A mortgage-deed (to executed is not unenforce¬ 
able on the ground that it merely suspends the riglit to execute the decree,O®) 
but it has tlie effect of putting an end to the remedy on the decree by the 


(1) C/. *. 2fi. Indian Contract Art 

(Act IX of 1872). 

(2) Henniker v. Wigi/> Q-B. 792; 
Buyt* (In re) L.R. 10 Kq. 407. 

Hibtminn Bank v. Gilbert, (1877) 
2S Ir. L.R. 321. 

(4) 8. 02 Provi«) (6) iU (p), Indian 
Evidence Act (Act I of 1872). 

(5) Boyte (In re), L.R. 10 Eq. 467 
(470). 

(6) Ib., 0; 469. 

(7) Henniktr v. Wiyg, A.Q.B. 792 s 


114 K.R. 1065 : Hallet'e utoU (In ro) 13 Ch- 
D., 739; on the editor*- riaht S app«. 
pnation eee bb. 69, 00. Indian Contract 
Art (Art IX of 1872); and 
(1897J Ac. 286 (296); tamnnedTfn Harl 
tndra Lai v. Tannt, 31 C. 807—a cbm 
under e. 269 of the Stamp Act. 

(8) Per Romilly M.R. in Bot/eji 
L.R. 10 Eq. 467 (460, 470). ^ ^ ”’ 

(10) Cf. a 267A.. C.P.C.. 1882. 
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fact of its haing the actual and present satisfaction of iudgment-debt.fh 

But wh( re the new contract contravened the provisions of section 

th.- Code of Civil IWdure. 1882, omitted from the present 

field to be unenforceable even by a separate suit. Hence if the ^ortg^ 

he for a sum in excess of the sum decreed, the ne-v contract was 

and even unenforceable.t^) to the extent of the decretal amount constitut^ 

its consideration.(5) Even the bargaining for any mterest(«) or for , 

rate of interest, as 36 per cent.(5) or even 10^^) per cent coastr 

to be an evasion of the law, and as such sufficient to vitiate the contra ■ 

unless it was sanctioned by the Court. But these restrictions on ^ P? ,, 

to the parties to the suit in which the decree was passed. They 

to have no application to a stranger who might pi-omise P^y ^ 

in consideration of the postponement of the execution of the decree agaa 

the judgment-debtor. 

1341. A mortgage may be given not only for an existing debt, 

Further ad- as a security against future or further 
vances. mortgages are not uncommonly given to bankers w .. .. 

a current debit-account. It does not appear to be has* 

should be placed upon the amount to be so secured, but if the h 

been beforehand fixed, it cannot be exceeded without entering into a n 
agreement. And prudence dictates that the sum thus secured shou^^ 
always be specified not only to prevent the parties from making d h 
use of the ambiguity, but also to prevent injustice to them 3* .^%his 
third parties who may be thereby affected. In England^^) ^V .. 
respect may be cured by parol evidence. Thus a mortgage to a 
.(collateral and continuing security for any advances from them y 

supplemented by parol evidence shewing that the advances ,, 

included both past as well as future advances. So where a policy was n 
a security in case of death “for any notes of hand or bills of eMhange, y 
may have cashed for me " evidence as to subsequent dealings 
admitted(3) in order to shew that the words contemplated the state ot m . 
account at the time of the death of the mortgagor.dO) it may be presmnea 
that such evidence is not excluded by the Indian Law of Evidence. - 
security given to secure the money advanced on a hill of exchange for 
10 s. and for any further sum or sums that you may advance, or * 

may be liable to you.” is a continuing security the priority of which is n ^ 
affected by the renewal of the original bill of exchange, but it does not giY*- 
the mortgagee a charge on the fund for unsecured debts due to other perso 


(1) Tuknram v. AimfUbhat, 25 B. 252; 

•fuji V. 17 M. 382. 

(2) Heern v. Pe^^tonji, 22 B. 093 F.B.; 
Dfuiuram v. Ganpiti, 27 B. 96 ; Bhtigabai 
V. ^arayan. 31 B. 552; Dalu v. Palak^ 
(Ifuiri, 18 A. 479 ; n. 257-A., para. 2. of 
the Civil Procedure Code, 1882. 

(3) Bhagabai v. Naraynn, 31 B. 552; 
‘Tirumal V. Pand/a, 9 I.C. 289. 

(4) Daulai Singh v. Pnndu. 9 B. 170; 
Hhajehand v« Radhukisan^ 5 Boro. L.R. 
’(^72, If the agreement os to the pay¬ 
ment of interest is separable, so much 
only of the contraot should be ignored— 
ih.j p. «7a« 


(5) Htera v. Peetonji, 22 B. 693 F-B. 

(6) Dhanrnm v. Oanpai, 27 B. 96. 

(7) Ke^u V. Oenu, 23 B. 602; Cf. 
Bahadur v. Anandiy 18 A. 436; 

in Htikam CAand v. Taharunnissa, 16 
604. dissented from. . .p 

(8) Hibernian Bank v. Oilbert, 23 b. 

Ir., 32L - P 

(9) Hibernian Bank v. Oilbert, 23 

It., 321. . 

(10) Jones V. Gonsolidaied Ifwe^inisn 
Co., 26 Beav.t 2S6. 

(11) Cf. s. 92, Prov. 2, Indian Evidence 
Act I of 1872. 
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which he might buy up.<i) But this is a mere matter of construction, for 
while in the last case the words “ liable to you ” could not be f'aiiiy 
construed as contemplating giving a security to anybody, the mortgagor may 
stipulate that his security shall extend to what is due from the mortgagor, 
his executors, administrators or assigns on any account whatsoever, in which 
case the security would embrace a wider latitude, (2) and would cover advances 
to a tenant for life under the mortgagor’s The future advance is 

part of the existing consideration of a mortgage-deed, and, indeed, it could 
not be othei*wise regarded. Thus where a mortgage included not onlv the 
coDsidei-ation actually paid but also a sum of money to be advanced by the 
mortgagee for defraying the expenses of an indigo concern, this svim being 
in eSect a deposit in the hands of the mortgagee upon which the mortgagor 
could draw upon at any time, must be regarded as covered by the mortgage. 
But a mortgage to secure a balance of accounts not to exceed a certain sum 
does not include further advances.Costs, charges and expenses are not 
regarded as “ further advances ” though they arc added to the security. 
Further advances not originally made on the security of the mortgage cannot 
be subsequently charged thereon.But if the mortgage contains a 
borrowing clause, subsequent advances would be presumed to have been 
made on its security.(®> 

1342. As already observed, " money’s worth ” as well as money may 
Oontrset or en- equally form the consideration of a mortgage. Tn the 
gAgement consldera- language of the clause it may be given as security for the 

performance of an engagement-. Tf A employs B as a 
contractor to construct a building, he may take security from C that B shall 
complete it. So in a contract of service the servant or bis surety may 
validly execute a mortgage as security for the proper discharge of iris duties 
by the servant. Wherever there is need for security thcs'c a mortgage 
possible. But the only condition is that the engagement must be such as 
gives rise to a pecuniary as distinct from a mere moral obligation. The 
peeuniaiy liability must, of course, be legal. 

1348. Uortgagor and Mortgagee defined.—The definition of mortgagor 
like that of mortgagee in t’ is section is much narrower than in the English 
Act, where the term is defined to include “ any person from time to time 
deriving title under the original mortgagor, or entitled to redeem a mortgage, 
according to his estate, interest, or right, in the mortgaged property.” And 
likewise a mortgagee includes “any person from time to time deriving title 
under the original mortgagee.“(®> The term “ incumbrancer,” sometimes 
used in the Act but which is nowhere defined, is in the English Statute 
declared to be a generic term as including ” a mortgage in fee or for a less 
• estate, and a trust for securing money, and a lien, and a charge of a portion, 
annuity, or other capital or annual sum.”<“> An incumbrancer has then a 
meaning corresponding with that of incumbrance, and includes every person 
entitled to the benefit of an incumbrance, or to require payment or discharge 


(1) Oaiiaher v. Forhe», L.R. 7 fh.. 
100 (113. 114). 

(2) In i« WaUa, 22 Ch. D.. 5. 

(3) Jbid. 

(4) Bari Ram v. Shtodiiy<il. 11 A. ISO 
(143). 

(5) In re Mtadovt, 5 Jnr. (N.R.) 4SI. 

(6) Re. 72. 86 . 87. 88, 64. 


(7) Ex parte Knot!, 11 Vee 617 ; Latt^ 
.Titgle, 2 Ph. I. 4I.S. 

(8) CaimerMt v. Bradley, 2 Dr. & 
Well.. 482. 

(0) Conveyancing Act, 1881 (44 ie 
4.1. Viet., c. 41). 8. 2. (Vi), 

(10) Ihid. 8. 2 (vii). 



THA.S'SFKR OF PROPERTY. 



[8. 58. 


thereof. It is iippreheuded thut these latter teTms have been used 

in the English sense in tiu* Act,< 2 ) though it is by no means invariably so; 
for instances arc not wanting in which the two terms " mortgage ” and 
“ inctuiibraiice ” have been regarded as synonymous.This anomaly is 
sometiuios perplexing and engenders ambiguity in construction which might 
have been ol)viuted. Strictly construed the terms “ mortgagor” and 
mortgagee ” do not include their assignees, but such is by no means the 
tenor of the other Indian enactments. 

1344 Sub-mortgage: Puisne Mortgage.—An assignment by way of 
mortgage of liis security by the mortgagee is termed a ” sub-mortgage,” a 
term which has passed into legal parlance, but which is sometimes misap¬ 
plied to designate a puisne mortgage, which connotes a second or subsequent 
mortgage executed by the mortgagor. Thus then f. second moi*tgage executed 
by the mortgagee of his security would create a sub-mortgage, but that 
executed by the mortgagor creates a puisne mortgage. The Act deals partially 
with the rights and liabilities of puisne incumbrances, but it is silent as to 
the rights and liabilities of sub-mortgagees. Formerly, a mortgage-debt was 
classed as an actionable claim and the rights and liabilities of parties were 
determined on tliat basis. But since the amendment of the Act,<®) although 
secured debts are no longer regarded in that light, the law relating to them 
remains practically unchanged, and it may be conveniently recapitulated 
here. 


1345. Sub-mortgage.—Since mortgage is the transfer of an interest 
in specific immoveable property there is nothing to prevent the mortgagee 
from mortgaging his mortgage, in which case he will stand to his mortgagee 
in the same relation as his mortgagee stands to him. A sub-mortgage may. 
it seems, be created without any writing, since no formal assignments are 
necessary in this country'.There is no privity between the originai 
mortgagor and his sub-mortgagee. If the original mortgagor, at the time he 
paid the mortgage-money to his mortgagee had no notice of the existence of 
a sub-mortgage, the sub-mortgage is extinguished and the sub-mortgagee 
has no claim upon the original mortgagor and cannot hold the pi'operty 
against him, but, if the original mortgagor had such notice, the mortgage- 
debt due to the sub-mortgagee is not discharged by the payment to the 
original mortgagee, and the sub-mortgagee is entitled to hold the mortgaged 
property until his sub-mortgage is redeemed.And in case of non-payment 

his remedy is to obtain an order for sale of the interest mortgaged to him 
under section 67. ° ® 


1346. A sub-mortgage may be made either by an assignment by the 
Incidents ol n^rtgagee, of his interest, or by deposit of the deed where 
snb-moitg»ge. permissible.A sub-mortgage is only good to the 

extent of the amount due on the original security, on 


(1) Conveyancing Act. 1881 (44 am 
45 Vict., c. 41) S. 2 (vH). 

(2) E. ff.f 8. 101 post. 

1 ^5, for the 

iMt of which now see Sch. 1, O. 34, r. 1 
Code of Civil Procedure (Act V of 1908] 

(4) Annoj* v. Bapuchand, 7 B. 52C 
m winch mortgagor” as used in s. 3 

Agriculturists’ Relief Act), was held t 


include his assignee. 

(5) By Act II of 1900, as to which see 
Ch.. VIII post. 

(6) Ba7t*i Lai v. Durga Praahad, 9 
C.L.J. 429. 

(1) Bom Shankarlal v. Oanesh Pershad, 
29 A. 385. P.B.; Nga Kye v. Nga Po Afm 
(1906), U.B.R., sub-mortgage 1. 

(8) S. 69 post. 
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payment of which the security is released and the deeds must be handed 
back to the mortgagor.th 

A sub-mortgage comprises (a) the personal covenant of the sub- 
mortgagor, (6) the transfer of the original mortgage-debt and mortgaged 
property with the benefit of all powers and remedial clauses, contained in 
the ongmal mortgage, and (c) in the case of an English mortgage a power 
of sale enabling the sub-mortgagee to dispose of the original mortgage-debt 
and security. Under the first covenant the position of the mortgagee in 
relation to the sub-mortgagee is closely analogous to that of a surety and 
he IS thus entitled to recover the debt from the original debtor but which 
he IS bound to pay over to the sub-mortgagee in discharge of the sub- 
mortgage. On the other hand, he can recover notliing if tlie sub-mortgagee 
has released him from his persona) security and has reconveved to him nnv 
property of his own which the mortgagee may liave assigned'to him bv wa'v 
of collateral security.(2) Under the second covenant the sub-mortgage'e 
obtains all the rights of an assignee, and is also subject to certain thoiigli 
not all the liabilities of the assignee of an actionable claim; so that if the 
original mortgage is void, so is also the sub-mortgage.(J) In exercise of 
last power the sub-mortpgee may validly pass receipts to purchasers which 
would be effectual discharges so far as regards the mortgagor and those 
claiming under him. l^e sub-mortgagee must give notice of the assignment 
to the debtor who inust then pay the- debt to the sub-mortgagee <«) Wnce 
It has boon held in Bombay when- registration operates as notice that a 
payment made in good faith to the mortgagee without knowledge of the 
registered sub-mortgage is not vitiated on the ground tlo.f If L \ 

subsequent to the registration of the sub-mortgage.(« InLed a person 
who accepts a sub-mortgage of property does so at the risk of his se^curi^ 
disappearing by redemption of the original mortgage; his interest ii?th'e 

In the event of the mortgagor’s insolvency the sub-mortgagee mav prove 

the whole original debt, but he is held disentitled to recover more than Ids 
own principal witli interest and costs. ^ timn nis 

1847 . The question whether an assignment by w*n of •. 

an absolute nssigninentt^) or an assignment only bv wav of ehartro v. 
agitated in England without any satisfactory result’ For while ther.^ 
upholding the former view.<8) cases are not wan in. in ^ 
assignment has been construed to bo by way of charge^onry.(J The'distinc^ 
tion m matenol inasmuch as in the latter view the assign^ is not IV 
unless expressly so authorized, to sue the debtor without the concnr^li ^ 
the *««>gnor. It can perhaps hardly be (juestioned that (o den^tTe rL°f 
of suit to the assignee would lead to practical inconvenience if ^itWo 


(1) MaUhttM V. WaUwyn, 4 Vos.. 11«; 
Kx parte Tuffnell, 4 D. * C., 2B. 

(2) Ottmeu V. Stppuiga. 2 Phil.. 40. 

(8) OoekeU v. Taylor, IS Beav.. 10.1. 

Ill I-R- 1 Kq-. 399 (407). 

(S) Bahadev v. Shekk Papa. 29 B. 199 ; 

V. BorrtU, 4 Vefc. 389. 
(®) Bawo Perahad v. Our Bux (1006). 
^ 140« 

7) In f« BwreU, L.R., 7 Eq.. 309 


(408). 

n Protnncial Bank v. Hurlr. 

Q.B.D.. 347; Tantred v, Delaaoa firiu 
Q-BD.. 230; HZ 

• ^•'kam Brothers v 

2 Q.B^l eTr 
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miustice ;*ud io lai' ai legards this country the assignee’s right to recover 
in his own right can scai'ccly be doubted. There is privity “ 

mortgagor aud his sub-inortgogce. though uo doubt the right ^ 

mortgiigiM! iu Uie mortgaged property is limited to the luteiest passed by th 
sub-murtgagor, that is the original mortgagee, and the can¬ 

not recover therefrom anything more than the amount due to the 
mortgagee from the original mortgagor whatever may bo the state o£ the 
account between himself and the original mortgagee. Ihe original moitgagor 
is entitled to sue the sub-mortgagee for redemption, and conversely the suD- 
mortgagee may sue the mortgagor, for recovery of his money from the mort- 
.»a<'ed property. The sub-mortgage is extinguished by the payment of the 
mortgaged-debt by the mortgagor, if he bus no notice or knowledge oj 
sub-mortgage, and acts in good faith; similarly payments made under these 
circumstances toward'^ the mortgage-debt to Ibe mortgagee wi re uce 
same pro fanlo so far as the sub-mortgagee is conceVned; but no 
made with notice or knowledge of the sub-mortgagee will discharge whon> 
or paitially the mortgage-debt due to the sub-mortgagee. Following these 
principles, a sub-mortgagee of property is entitled to retain its possession 
against the original mortgagor until the amount due or. the sub-mortgaoe 
is paid off. and he is not bound to seek his lemedy against the ongiua 
mortg^ee. The sub-mortgagee cauuot get anything more than the 
due to the original mortgagee at the time when the mortgagor learns of c 
sub-mortgage. 


1348. Mortgage-money: Mortgage-deed. —The term “mortgage-moi^y 
is here defined to include only " principal money and interest of whio 
payment is secured for the time being.” These words are somewhat ^bi- 
guous and are capable of being construed us meaning that ” interest is no 
a part of the mortgage-money unless its payment was also secured. It has 
been so construed^^) but it appears that the intention was to treat interns 
as secured with the principal. Whatever else is recovered under the security, 
as for instance interest allowed by way of deunages in a mortgage where 
there is no covenant to pay post Jiem interest would appear to be outside 
the term. And it has been accordingly held that while .po«f dteiu mteres 
may be added to the security it cannot be recovered for more than six 
This is a question which calls for extended notice, and will be foun 
adequately discussed elsewhere.The term, again, is not used uniformly 
as detiued in the Act. Thus iu clause (<?) which defines an usufructuary 
mortgage it appears to have been used in the still nari'ower sense 
meaning the principal money advanced, and it is as such contradistinguished 
from the interests due thereon, and the same sense is preserved in section 
76 (h). The term does not correspond in its sense with ” the amount for 
the time being due on the mortgage, which may besides the mortgag®' 
money properly so-called include just allowances made to the mortgagee 


(1) CAe/ftraf/i v. \ P.L.R.. 

21 : following Muthu v. Venkafaehallum 
20 M. 35 : Narayan v. Oanoju 15 B. 602 ; 
to thft .sHine effect Maharaja of Deuarea 
V. Ram Kumar^ 1 A.L.J.R.. 330 : contra 
in Oatkyu Prasad v. ChuniM, 18 A. 113; 
Afwi Lai V. Abdul Aziz. (1001)« A.W,N., 
133; Padi/aya v. Boji, 20 B. 549; and 


P.R. No. 12 of 18115. dissented^ from- 

(2) Pautin Kumar v. Dulari Kuar, I 
P.L.J. 544: 58 I.C. 210: 

Baja of Kalahaati (1921) M.W.N. 172? 
.12 I.C. 505 co/irr«. A. C. Kvndu v. Bool<r 
Chaml. 9 B.L.R. 106: 41 I.C. 921. 

(3) S. 8C post oomin. 

(4) S. 70 (i) post. 
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possession. But all sums expended by the mortgagee on objects fcpecified 
in section 72, being added to the principal necessarily become part of the 
mortgage-money. <*> 

1349. A mortgage-deed is here tleHue<l to be an “ instrununt " (if any) 
by which the transfer is effected. It is then different from the transaction 
called “ mortgage ” and is not even invariably necessary to complete it.<2) 
But in cases in which it is necessary it is the sole evidence of the transaction 
and all its terms must be found stated therein. ThotJgh a mortgage-deed is 
primarily the sole memorial of the mortgagor’s contract still inasmuch as 
it defines the mutual rights and liabilities of both the mortgagor and 
mortgagee the latter is ns much bound by its recitals affecting himself as the 
foiTner. The question whether a deed is a mortgage-deed depends upon 
whether its terms make for a mortgage. A deed may be worded as an 
absolute or condilional sale, and its terms might be subject to a contem¬ 
poraneous deed so as to render the transaction one of mortgage, though there 
is no mortgage-deed to evidence it. In such a case as assignment of the 
deed might raise an cqviity in favour of the assignee which, apart from the 
qualifying deed of which if he had no notice, would convey an interest 
larger than that intended to be convej'ed thereby. The form of the deed 
should, therefore, correspond with the transfer intended, and it will be 
so pres\imed. But in the absence of any statutory form, the transfer of 
inteiest necessary’ to creato a ntortgoge need not be couched in any set 
phriiB<*ology nor be, indeed, even in express terms. It is sufficient if the 
instrument taken as a whole operates to create such a transfer.In the 
presidency and certain other towns mortgage may he created by deposit of 
deeds.Whore a salt contractor deposited certain Government promissory 
notes to secure the duo fulfilment of the contract, the doeumeni ••ml)t)dying 
the agrcennient, was held to be a mortgage within the meaning of the Stamp 
Act.t®) An instrument described as a lease was executed in consi<ieratioa 
of Kb. 120, and it provided that the party paying that sum shoxild remain in 
poseession of certain land for twelve years, but it contained no provision 
for repayment of that sum or for the payment of rent. It was held that 
the instrument was a usufructuary mortgage and not n lease.Other 
similar cases have been already set out in the preceding rlit-cussion 
(§& 1823—1329). 

1350. Olasaifleation of Mortgage —The Act classifies mortgages into 
(i) simple mortgage, (ii) mortgage by conditional sale, (iii) usufructuary 
mortgage and (iv) English mortgage, which are the elementary forms, 
defined in the section, but to which Bhould be added (v) simple mortgage 
nsufructuary—a form of security resulting from the combination of (i) and 
(iii). Another composite form is that resulting from the combination of (ii) 
and (iii), and is called (vi) mortgage usufructuary by condilional sale.(’> 
But these recognized forms of mortgages do not exhaust the possible 
combinations, but all such are classed as (vli) anomalous mortgagee in which 
the rights and liabilities of the parties are determined by their contracf os 


27 C. 587. 

(C) RtJtTtMt w\dtr /». /iirfiflH Stnmp 
V Vuppot^. Ai-t 1879, 21 M. 358. F.It.; liefertnce 

under 0 . 40, Indian Stamp Art, 1870, 
17 A. 56. F.B. 

Indian Stamp (?) /*>• 

?. V. Debendra. 


(11 8. 72 pa»t. 

(2) See 8. 60 romm. 

(2) Kola Venkaianarayana 
20 U. S81. 

(41 8. 60 conifn* 

(Al undtr s. 46, 

1870. 11 U* 30 F.B.. Q.E 
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evidenced in the inort‘' i‘’e-dced. or by local usage,to which may be 
lidded (viii) eijuitalile tm rteaet,-. as by deposit of 'deed,—the result be.ng 
tiyld lands of seeuritit-s o<intem|)lated in the Act. Now since the incidents 
^)) anomalous conIrai-U ari- lluis quit*.' different to those of the other forms 
f'f iiiort”aees whicii are subject to the provisions of the Act. it follows 
tliat the distinction between the two forms of securities is more than merely 
verbal, j^ut this section tleals only with the first four idementnry forms, 
tie- remaining thre<- forms lieing relegated to section 08. This clause has 
coiisiilerahly altered tlu- pr«--existing law. which, so far as regards Hindus 
and Mahomt'fbms. geiu-rally though not invariably required n mortgage to be 
accompanied by a change of possession in favour of the mortgagee. 
Befori' llu- presi-nt eo'lifieation the Courts appear to have made no 
p<*rceptible difference lietween transactions now classed ns simple mortgages, 
and hypothecation, charge or lien, winch terms appear tf) have been indis- 
criminatolv used, and between which little attempt was made at 
differentiation.<3) 

1351. History of Hypothecation.—The securHy of hypothecation was 
borrowed from the civil law. ami which marked the final stage of the right 
in rent wliich the Itoinan jurisprudence gradually developed aud recognized. 
The earliest form of the Roman security, called fiducia, may be regarded 
as the prototypi* of the Rnglish mortgage to be presently discussed. lo 
this security an actual conveyance was executed by the debtor to the 
creditor on condition {conirarhix fiducifr) that if the purchase-money were 
repaid by a day named the creditor would roconvey the property to the 
debtor. In this security the debtor naturallv ran a great risk, for having 
parted with his ownership he had only a * personal action against the 
crcditor.W The intervention of the proctor was only n matter of time. 
And the law was next modified by an edict declaring that while the creditor 
retained possession of the property, its ownership remained with the debtor. 
This is Piijnus and marked the second stage in the history of civil 
mortgages. But the creditor did not always care to take possession of 
the thing pledged, nor ditl the debtor always wish to part with the 
possession. And so Servius dispensed with the transfer of possession and 
thus arose the hijpnfjicca or pledge of a thing bv more agreement, without 
any formality, and without the delivery of possession. Servius gave the 
creditor remedy not only against the debtor, but against all other persons, 
and thus established a true right in rem. The creditor’s remedies in o 
hypothecation were—(«) rights in rent i. c., he could recover the very 
tliing pledged,^ (h) the right of sale. As regards the latter right Justinian 
enacted that if the creditor had possession of the hjjpotheca he could not 
sue without giving a previous formal notice to the debtor, and if he had not 
possession he must obtain a judicial decree. In either case he coiild not 
sell except after two years from either the notice or the decree.(8) Hypo¬ 
thecation rnay be created by (a) agreement {nuda consentio), or (5) 
operation of law (focifa hypniheca). The security given bv the debtor was 
collateral to his o\sti personal security, which is not determined by sale of 
the hypoiheca except in so far as the amount obtained sufficed.t®> 


(1) Z^k^hmandas v. Da^roi^ OB. 162 
F.B. 

(2) S. 98 post, 

SHnAirani. 2 

M.H.C.R.. 61; Oolla v. Kali, 4 M.H.C.R.. 
434 ; Sadagopa v. Ruthna, 5 M H C R 


467. 


(4) Cicero Pro Caecina, 31-7-9. 

(5) Just.. C. 8. 34. 3 : 1 Dig- *3. 


4 i6., 13. 7. 5. 

(6) Dig., 12, 1, 28. 
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Hypothecation, as such has long since ceased to exist, except that it 
survivp only in a modified form in cases of holders of bottomry l)oiuls 
and of seamen in merchant service in respect of their unpaid waces -md 
who have a claim against the ship in roa. But even these cats are 
strictly speaking, cases of liens rather than of hypothecation. A mortgage 
of movable property without possession is perhaps the nearest survival of 
this form of absolute security. 


Tn France, however, it still exists under the same name hypoihenue 
and the Hypothccea of the Scotch law is another relic, but which too has 
now but a limited operation. 


Tn the absence of any statutory law the Indian Courts were fain to act 
on the analogy of hypothecation, and many cases have been so decided, 
but which, were they again to occur, would now be classed under simple 
mortgage, or charge.(5) ^ 


1352. Simple Mortgage.—The leading characterislics of a simple 
01 (b) mortgage are the personal obligation of the mortgagor to 

pay the mortgage-money, and in ilefault to allow the 
mortgagee to put the property to sale. An ('bligation to pay a certain 
amount with hypothecation of property as a security for its payment are 
the usual incidents of this mortgage, and the mortgagee is under his c ;ntract 
entitled to realize his security either from his mortgagor personally or 
from the property mortgaged to him. or both. Both the remedies 'may 
be pursued at the same time, although, of course, the claimani cannot 
recover more than the amount due on the obIigation.<'>) A simple 
mortgage then comprises two contracts (i) a personal obligation on the 
part of the mortgagor to pay the debt, and (ii) a contract cmiiower- 
ing the mortgagee to have recourse to tin- properly pledged as a collateral 
security. Both these stipulations may be c‘xpressod or implied, and when 
im,pli<*d it is a question of constrvietion whether the transaction is a 
niortgage or a mere charge, and if a mortgage whether it contains the two 
stipulationa necessary to make it a simple mortgage,(5) A statement in 
the deed that if the mortgagor fails to repay the loan the mortgagee m.ay 
recover it by sale of the mortg.iged property is sufficient to create a simple 
mortgage.W Even this power could be implied in a mortgage where the 
mortgagor gives no indication of any other remedy open to the mortg.igce.t^ 
The pledge, however, docs not confer on the mortgagee the power of sale. 
In order to make his security available he must obtain an order of a civil 
court directing a sale.t®) The mortgagee in the case of a simple mortgage 
has, in the event of default being made in the payment- of the debt two 
causes of action, t.he one arising out of the breach of the personal oblig.ation. 
and the other arising out of the contract of hypothecation. He mav put 


(1) Cf. Hypothec, Abolition (Sfotland) 
Act 1880. 42 Viet., c. 12, 

(2) Chetti (Jaunthm v. Sund/irain, 2 
M.H.C.R.. 81 ; Oolla v. KftU. 4 M.H.C.R.. 
434; SmUifiopfi v. fiulhna, 6 M.H.C.R.. 

^7; iMk^kmanihm v. Dosritl, 0 B. 108. 

r.B, 

(.1) Ramalinria v. Arukkani, 0 T.C. 10.3. 
Afuni Rtddi v. Venkato, 3 M.H. 
C.R.. 241 (243). 

-I’') Hatip Singh v. Bahadur 
*4 A. 440 Moti Begum v. Har Praead, 


II A.lt.J. .'>70; 10 I.C. 058; Antmd Pam 
V. hhnnput Sinr/h, 1 Pat., L..T. 603; 38 
T.r. 37; Govitul v. Jngannath. 12 N.L.R. 
Ifl ; 33 I.C. <53 : Qanhar Khtin v. Ajudhia 
Sinr/h. 20 T.C. 870 ; Lafta Pranful v. Hon 
Lai. nt O.C. fiO; 19 I.C. 748. 

(0) yarai/ananifami v. PamoMi'ami, 12, 
M.L.\V. 074; 00 I.C. 011. 

(7) Ponnuranga v. Th/mdavaruua 11015) 
M.W.X. 21 ; 20 I.C. 274. 

(8) Cf. Mokamtd v. Jan PaUl, 12 C.P. 
L.R.. 26. 
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both these causes of actioa in suit at once or he may pursue the one remedy 
at one time and the other at another. If he sues on the personal under¬ 
taking only, he obtains what is kno%vn as a money-decree, but in execution 
of which he would not be entitled to bring the mortgaged property to sale 
except by instituting another suit under section 67 if he sues on the 
contract of hypothecation, be obtains only an order for the sale of the pro¬ 
perty.If, however, he seeks both the remedies in one suit an order 
will be made for the sale of the property, and for recovery of the balance 
if any from the mortgagor personally. The mortgagee's failure to seek one 
or other of the two remedies in the same suit docs not in any case bar his 
right to enfoi*ce the remaining remedy by a separate suit,(3) since the 
causes of action in tlio two cases arc, as laid down above, different.W 

1353. Simple mortgage is known under various vernacular terms, 
urh and viusiughraq in the United Provinces, driahta bandhaka in 

Hindusthan and the Provinces subject to Bombay,where it is also known 
as nazar-gahan (or “sight-mortgage,”) and "tarangahan,” security- 

pledgedl<^> while in Madras, it is known as idu adamanam. 

1354. In the usual forms of these mortgages the mortgagee is given 
Words consli- the power of sale, but no formal words of hypothecation 

tutlng simple are necessary to make an hypothecation valid, if the 
mortgages. intention of the parties is sufficiently expressed.Thus 

the following terms in a deed were held to amount to a mortgage: "That, 
for the security of the payment of this debt, the lands mentioned in this 
deed are pledged by me.”<®) Or that ” in default I shall on the security 
of the house site belonging to me pay and make good the principal and 
interest. "(1®) So the provision ” our rights and property in the aforesaid 
talooka Eajapur shall remain pledged and hypothecated for this debt.”^^^^ 
So also on the principle that precise words are not necessary to create a 
mortgage, words of the debtor declaring that, “until the 
repayment of the money covered by the land, he would 
not, from the date of the agreement, convey the pi'O- 
perty mentioned therein to any one by deed of sale, or deed of con¬ 
ditional sale, or niokarari poitah, or deed of mortgage, or zurd-peahgi iicca 
poitah. Should he make any of these transactions in respect of the said 
lands, the instrument relating thereto shall be deemed invalid, and as 
executed in favour of nominal parties, for evading payment of the money 
covered by the said lands"—were held to be sufficiently indicative of the 
intention to mortgage.J q case an instrument which ran thus: “ To 


(1) S. 99. repealed by Act V of 1908. 

(2) Per Turner, J., in Khubchand v. 
Kalianda, 1 A. 240 (243), P.B. 

(3) Jogeshwar v. Niiakhand, 4 B.L.R. 
(A.C.), 48, wherein only a nioney-decree 
waa sought and allowed. 

(4) Dum Sahu v. Jeo Narayan, 4 B.L.R. 
(A.C.) 27 note; Piari v. Khiali Ram, 3 
A. 857 ; Cf. also ifojHdm v. Kalka Prasad, 
7 A. 602, P.C. 

(6) Kishan Lai v. Ounga Ram, 13 A. 
28 ; Dalip Singh v. Bahadur Ram, 34 A. 
447. 

(6) 1 Strange’s Hindu Law, 289; Ran- 
gasam* v. Mufhtkumarappa, 10 M. 609 
(616). 


(7) Motiram v. Vetai, 13 B. 90 (W» 
98); F.B.: Onkar Ram v. Oovardhan, 
14 B. 677 ; Datto v. Vithu, 20 B. 408. 

(8) Martin v. Puraram, 2 Agra., 

(9) Ramdharilal v. Janeaaar, C B.L.R- 
(A.C.), 14; Ponnuranga v. Thandanaraya. 
(1915) M.W.N. 21 ; 26 I.C. 274; 
ra^nania v. Siva Ouru, 21 M.L.J. 

11 I.C. 629 ; Ramling v. ^rwifcam’, 9 M.L.J- 
309; 9 I.C. 63. , ,, 

(10) Balaaubramania v. Sivaguru, ^ 

I.C. 629. . .fl- 

(11) Bishen v. Udit Narain, 8 A. 4»o. 

(12) BaJ Kumar v. Ram Dutt, 6 B.L.J^» 
246; 13 W.R., 82, F.B. (Markby, J** 
dubitante). 
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secure this money we have mortgaged a five gandas share of a ten gandas 

share in each of the villages. So long as the principal amount with 

interest is not paid, the hypothecated share wall not be sold or mortgaged 
to anyone ”—was held to conform to the requirements of the definition of a 
simple mortgage.tfi The question in such a case might be whether sucii 
words confer on the mortgagee a power to cause the property to be sold— 
an essential ingredient of such a security. Such power, it should be noted, 
may be conferred either expressly or impliedly, and in the case last cited 
the terms of pledge and mortgage used were held necessarily to imply a 
right of sale over the property, *'for the obvious intention of pledging the 
property as security for the debt is that the debt should be realised by 
its sale, and the instrument would be meaningless and the intention of the 
parties would be defeated on any another construction of it.”^^) But such 
loose language will not, it seems, suffice to create a mortgage in Allahabad. 
There in a case the debtor had stipulated, placing the burden of his debt 
up<ju a certain specified property, but there was no express covenant for 
sail-, though the debtor used a certain vernacular word<5) of doubtnii 
iinjjort and which was held to fall short of importing a power of sale, which 
the court added was usually implied by other words.A mortgage deed 
which was designated a simple mortgage provided that if the whole or a 
portion of the interest remains unpaid by the due date, the mortgage “shall 
take possession of the mortgaged properties immediately bbereaher. and 
enjoy the said properties as under usufructuary mortgage,’’ 'rhu Privy 
Council held that the mortgage was a simple mortgage because it was sn 
called in the deed itself and though the mortgagee was entitled to taEe 
possession in case of default as therein provided, he was not bound to do 
so nor was jt his only remedy.^5) 


1365. A simple mortgage is a transfer in that it is the transfer of th>.- 

right of sale, but for which the transaction would not be 
eswnuVl ^ njortgagi*. although it may then be a charge.But 

the power of sale may be given by words which commonly 
jin])ort such a power. Such words, for instance, as rehan (mortgage) arh 
and mustaghraq have been held to be of themselves sufficient to convey it,<7> 
So again words—“if the hypothecated property is destroyed by some un¬ 
foreseen calamity or proves insufficient for the bond-debt, then the creditor 
tan recover it from the other property”—cannot but have the same 
effect.But while this essential pre-requisite of this form of mortgage 
distinguishes it from a “ charge '' defined in section 100, and in which 
there is no (i) transfer of an interest, in (ii) specific immoveable property, 
(it being unessential that the property charged should be specific), in not 
a few cases the transactions, in reality mortgages, have been so construed. 


(1) Sheoratan v. Mahipal, 7 A. 258, 
F.IJ., Kalyan v. Danmar, 20 I.C., 762. 

(2) Sheoratan v. Mahipal, 7 A. 258 
(204), P.B.: following Shih Lai v Oanga 
Prn^tad, 0 A. 551, F.B. [It may b« noted 
that the dUsentient judgment of Pethe- 
ram. C.J., holding that a airaple mortgage 
must confer on the mortgagee the power 
to Hell the property himself overlooks 
tlie words used in the clause—" cause 
the mortgaged property to be sold,” 
and is clearly untenable.] 

(3) Muakhita ; meaning having satis- 
faction, or oalliiig to account. 


(4) Behn, Kifalat. Mu-Haghrutj : Daliif 
Singh v. Bahadur Bam, 34 A. 447. It 
is submitted that the words taken con- 
textxially sufficed to create a simple 
mortgage. 

(6) Lingam Krishna v. Sri Mirza, IS 
C.L.J. 684 P.C. 

(C) S. 100. 

(7) Kishan Lai v, Oanga Bam. 13 A. 28 
(40. 41); Dalip Singh v. Bahadur Bam. 
34 A. 446. 

(8) Kishan Lai v. Oanga Bam. 13 A. 
43. 
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Courts have foundered ap- 
uwrtoaL 1"f “lo right of sale possessed by the 

f V' t :■ 

b^rpttiJ' 

this is k-rtainiV^nt in. \ . n /propf'rty out of Court. "(2) But 
only confers on thn n r. tlanguage used in the definition which 

to be tnlfi ” -L olii-. f.* right to c(TMse the moritfoged property 

^> rt TruSl' rVh ^i^cessaril.y postulates the intervention of the 

the hnnguaLe hie LiT i^^tended. it is difficult to see why 

69 , in which such Tni.iV''- ^ ''T ^^ifferent to that used in section 

to possess the power*^ in nn*^ conferred on the mortgagee who is declared 

necessarily imply a power to sel7 

and the mortgagees ^except intervention of the Court, 

form,(3)(ionot nnn,!n;fl i,?^ ® mortgage in the English 

Indcod the nue<;tion wh ff ^^^rcised such a power in the mofu5sil.<^ 

oxcu-cised \Var wJ^JLut S'aid 

»t does not affect the princip^le.^ procedure merely: 

with certain inciden^s'^so'Vw^ '* become sufficiently associated 

course a question which mu^^ safely inferred from it. is of 

of II given locality. ^ great measure depend upon the usage 

principal has been recefS nn^I'h^ inferred from the statement that the 

that L property may be ‘“P“®® 

other teiiiis are LSd'd some 

character. But a mortenao rioilf ^ mortgage of another 

the mortgagee is nlaop^f ^® cease to be a simple mortgage, if 
mortgage^Kovided t^at property. Thus where a 

the mortgagee is onlv to^hp ^rtgaged property, if taken by 

the mortgagee’ payin/ the halnn^” payment of the interest, 

the transfefon wY^held not ^hp ^ ° mortgagor. 

So. again, it ir^rnecessa^y^ i 

covenant for personal oo/.-. xt form that the mortgagor should 

mortgagorTua r^mnlP presumption is that the 

but itirXaVs ou®P«“°“»y liable to pay the debt, 

by a specific oovenmt to tVo ™°rig‘'g°‘' to exclude his personal liability 

matter he Z less a simple “S? “><>rigago would for that 

action may be classed r a Of course, in older that a trans- 

_ y Classed OB a simpl e mortgage, it must be in the first place 

(1) Aliha V. Nanu. 9 M. 218 (2221- 
Banffosami v. MuUu. 1 M. 609 (615 • 

Kkemji V. Rama, 10 B. 619 ' ' ’ 

S', V. 

(3) Pita^er v. Vanmali, 2 B. 1 • Jaa 

^ ^ridfiar. ib.. 262. ’ ^ 

(4) Ke«/tavaratn v. Bhavanji, 8 B.H.C.R. 


(A.C.), 142. 

(6) Cf. Per Malimud. J., in Kiehan Lai 
V. Qanga Ram, 13 A. 28 (60). 

(6) Ya^hvant v. Vithal, 21 B. 267. 

(7) Yaehvant v. Vithal, 21 B. 267; 
Lingam Krishna v. Sri Mirza, 13 C.L.J. 
684, P.C. 

(8) Wahid-unyiissa v. Qoberdhan, 22 A. 
463 (461), F.B.; Abbakke v. Kinhiamma, 
29 M. 491 (496). 



MOBTOAQB. 


976 


S. 68.j 

a mortgage and for this purpose answer the tests before enumerated. It 
is then to see into what sub-division the transaction falls. 

1357. A simple mortgage is defined as one in which " the mortgagor 

binds himself personally to pay the mortgage-money.” 
Personal jt, jg necessary that the mortgagor should promise 

Covenant. pay; all that is required is that he must bind himself 

personally to do so. If he engages in a promise to pay he binds himself 
to pay; but it is not necessary that he should expressly do so; and when 
he does not, the question arises from what facts is such a promise to 
be inferred. Beferring to this question their Lordships obser\'od: ” In 

considering this question it must be borne in mind (i) that a loan prima 
facie involves such o personal liability; (ii) that such a liability is not 
displaced bv the mere fact that security is given for the repayment of 
the loan with interest; but (iii) the nature and terms of the security 
may negative any personal liability on the part of the borrower. ”0) It 
is. therefore, clear that in a simple mortgage there is an implied promise 
to repay the loan. In other words, by the very execution of such mortgage 
the mortgagor binds himself personally to repay the loan. 

1358. Simple Mortgage and Charge distinguished—A simple mort¬ 
gage presents the closest affinity to a charge dealt with further on in 
the Act.t2) But the two present really distinguishing features and are 
subject to different equities which make the distinction of more than 
academic interest. A charge may in one sense be regarded as a genus 
of which the simple mortgage is one species. A charge may. however, 
be created both by agreement as well as by operation of la\\'. It need 
not be confined to a specific immoveable property but may extend to 
and be enforced against the general estate including moveable property. 
A charge does not involve the transfer of any interest in property which 
is an essential feature of a mortgage. It only gives a right to payment 
out of a particular fund or particular property, without transferring 
that fund or that property,(3) nnd hence while a plea of bona fide 
purchase without notice may be perfectly good against a charge, it 
will be wholly unavailing against a mortgage. No writing is essential to 
create a charge, but if it be by writing, it must be then registeredf*^ 
unless the writing he the decree or order of Court in which case registration 
is not imperative.(6) A charge does not necessarily imply the existence 
of a debt, and indeed, it is generally created by a settlement or will, in 
which case it does not even imply the existence of a living tranaferee.fW 
And even where there is an obligor who has agreed to pay out of a particular 
fund, it does not seem that it imports a personal obligation which the 
obligee could enforce, whatever other remedies might be open to 
But while these are the leading features of a charge they are by no means 
present in every transaction. Indeed, the line of demarcation between 


(1) Ram Narain Singh v. Ahindra 
Naih Mukerji, 44 C. 388 (400) P.C. 

(2) S. 100 poet. 

(3) Burlinaen v. Hall, 12 Q.B.D., 347; 
Tancrtd v. Delogoa, <fcc., Ry. Co., 23 
Q.B.D.p 230 ; Oobinda v. Dwarka Nath, 
T O.L.j., 492 (497) ; Kemehnnd v. Mattoo, 
10 N.L.R. 81. 

(4) 8. 17, Indian Registration Act (TTT 
of 1877). 


(5) Oobinda v. Dwarka Nath, 7 
402 (495). 

(0) S. 6, ante. 

(7) Oirijanund v. Sailajanund. 23 O. 
846: Ragemhat Singh (Raja) v Jat Tndra 
Bahadur. 42 A. 168 (164) P.C.; RanM 
Brahmin v. Venkatanaramt, 23 M.L.J., 
131 ; 16 I.C. 209 ; Karam Ohand v. Baeant 
Knar (1911) P.R. 31 ; 11 I.C. 321. 
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mortgage i. invisible, and it is only when the traneaction does 
ot amount to a rnortgage that ,t is to be construed as a charge. A charge- 

nulh^ more akin to a mortgagee of goods. iiiL 

"sXnee k equitable assignment, so that the 

ihe^'i-n t 1 ^ ^'i Owner, and has been regarded as 

e jijiiitLd owner under the Indian Insolvency Act.<^) 

features of a mortgage as 
int.'roQf ‘‘ created by contract are (a) the transfer of an 

h^t tl\ ..!iw (6) a personal covenant, it must not be supposed 

wi'tli tb* invaruably take the trouble to unambiguously comply 

..ffert ^ ^ mortgagor intended to transfer and his words have that 
ntet tlie. transaction is taken as a mortgage though the mortgagor 

SVI deld deWbld I’y the use of apt expressioL (2) 

•I niortaaot^ ( 3 ) * ^iVPCithecation bond has been construed to mean 

inor "Thnnaka- is held to 

might he imnlfed \ r>istrict.(^) So as regards transfer, it 

Pmnortv alZin^^ V"" the creditor certain 

icn n as rc«3f fhl * back untU satisfaction of the debt.CS) So 

io & ITrofnZZT^ “ 

1360. The n'>es^on whether a given transaction was intended to be a 

3 <)r one by conditional sale is one which 

|!|e “y S fh^iv^ language of the deed and 

tionai sale. „ *”^”tion of the mortgagor. Such intention 

treated and such othermanner the instrument was 
i'dmissihlc. Intention nf ^reumstances of which oral evidence is 

manner the bond was treated*" gathered from the 

Council ease wEero In a Privy 


the bond wns^ made with you." it'was held that the effect of 

sale. In so holdintf' tw.nnd not a conditional deed of 
facts and circumstances^'salr^‘^®-w’ contemporaneous 

that when tbp "P^"' it is to be observed 

would have been ron '”^1 the consent of the Revenue officers 

the proSar7Lht'T; ^ stipulation; that 

te^rin wi'Sh f Ip! not then been declared in the 

had been so deearPd fW^'^;^^" declared; and that, supposing that it 
of conditional sale bAv ^ mstrument would not, like an ordinary deed 
partes 's in I*' ^ the interest of the 

pav'the stipulated sum Tt^ absolute and conclusive upon his failure to 
1 _ niminteri sum at a certain date. Such a contract would. 


KeuW.”" ^fort.Tstb 

c'' ( 11 ) 15 ) 

A. 12 M.L.W. G74; GO I.C. 

(19161 

•9 IC !Affi2s"T''/ Hao, 

^2^ rc: f 


Iiidomati, 3G A. 201. 

(4) Dakkata v. Sneatiapuri (1914) M. 
W.N. 270; 22 I.C. 624. 

(5) Patn Ohulfim v. Bala Prasad. 1 
N.L.R. 185; 27 I.C. 498. 

(G) Samandan v. Manikoth, 33 M.L.J. 
G79 ; 42 I.C. 349 ; Bhola Daa v. Bishuath 
Lai, 10 A.L.J. 102; 16 I.C. 982. 

(7) Najibitlla v. Nasir Mietri, 7 C. 196; 
Dosa Money Dossee v. <7onmeii;‘oi/ Mulllek, 
3 0« 363t 



•®‘ MORTOAOE. 977 

indepeudeutly of any rule of law to the contrary, execute itself, and the 
remedy of the party upon it would, if he were out of possession be a 
suit for possession.”(t) So, where the clause ran thus: “ In respect of 
this we have given to you, in ^vl’iting, as a na 2 ar- 3 a/ian {i.e., sight-mort¬ 
gage), the fields which belong to ourselves, and which we ourselves are 

pay according to contract, you may sell the 
said fields through the court and recover the amount. If any balance 
remains, we will pay it off personally, or by means of our other property. ”( 2 ) 
So, also, where the instrument ran that “ on failing to pay the amount 
within the said term, we \vill sell the land to you for the said amount 
present a razmama and have the paita transferred. ”W All documents 
commonly regarded as creating the relationship of mortgagor and mortga^^ee 
will still be regarded as mortgages under the Act, however inaptly worded 
for the object of the Transfer of Property Act was never to exclude such 
transactions.f") It is also not necessary to confer by express words the 
power of sale on the mortgagee, if the same can be inferred from the con- 
tract.< > In many of the above cases the distinction between a mortqane 
and a chame, now clearly drawn by the Act, was not recognized, but as 
remarked before, the distinction was nowise important except as affecting 
the question of limitation,(6) and with the recent decision and its conaeaiient 
legislation even that importance has disappeared 


1361. In cases arising before the passing of the Transfer of Property 
Simple mort- Act the several High Courts were at variance on the effect 
gagee before the of simple mortgage upon subsequent purchasers without 
• notice, as also on the power of sale, which the mortgagee 

could exercise upon his instrument. In Madras, whore transaction of this 
kind had long been recognized, it was held that where the instrument 
operated as a hypothecation-bond. it might be effective as a security even 
ns against a bona fide purchaser without notice,(«> and in the absence of 
any other remedy expressly provided therein it was held to imoliedlv 
carry a power of sale, •v^ich could be exercised through court as it is 
now under the Act.f^) Possession was not deemed essential in Madras 

possession in the mortgagee was a general rule deemed 
osaentmKW) and .a mortgage without possession was there held to create 
no valid title, as against subsequent purchasers without notice (») To thJc 
rule several exceptions were made in the judgment the most notable being 

'nortgages of Gujrat.O*) And '' this rule does not applf 
when the person claiming in competition with the prior mortgagee is the 


(1) Ooktd Dana v. Kripa Ham. 13 B.L.B., 
(210), P.C. 

(2) Onkar Ram Sket v. Oovardhnu Par- 

thaiitm Data, 14 B. 577 ; Boe also Tukaram 
V, Khand^i, Q B.H.C.R.. 134. 

(3) CheUi Oaundan v. Sutularam, 2 
M.H.C.R., 54; VelUiya v. Moorthy, A 

.H.C.R.. 174. 

(4) Motiram v. Vital. 13 B. pp. 97. 98 ; 
Kuhen Lai v. Oangaram, 13 A. p. 47. 

(5) Per Mahmud, J., in Kiehan l^il v. 
Oanya Ram, 13 A. at p. 47; Raj Coomar 
y. Ram DuU, 13 W.R., 82. F.B. 

i^) CHrwar Sinfh v. Tfiabur Xnrayanp 
U iC. 730 (739), F.B. 


‘‘^rinivaaa. (1907)- 
P.C.; Art IX of 1908. 

pn’ V- Appia, 4 M.H. 

434: followed m Cooling v. Sara. 
• flnn, 12 M. at p. 71. 

^amoKn^rt v. Arukkani, 9 I.C., 
236 '*• i^undilapaUi. 16 T.C., 

V. Daaraf, C B. 109, F.B. 

{II) Ibid, 

(12) Ibid,, and see Mathura Das/f v 
Aalm, 7 (A.C.). 24; Juharam 

. Baijt, 11 B.H.C.R,, 41 • JIanehodnjf 
V. Hanrhodaif, 1 B. 5H}. 
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mortgagor himself or a volunteer claiming under him nor does it apply 
as against a pun-haser at a court-sale, for such purchaser can take only 
that which the juflgrnent-dehtor could honestly dispose nor does the 

rule tiol.l eooii as l)etween the mortgagee and trespassers on the mortgaged 
firnpeitw Ii ir, c(iiii[)etent to him, without taking possession, to sue such 
person tor possession. ”(3) 


1362. Charge not Mortgage.—The defendant executed a document 
ag)'('eing (o pay one Amin Daolat and her descendants an annuity securing 
it on liis Zamindari property providing that if he failed to pay it, the 
aimuitimts might take possession of a portion of it sufficient to give them 
the stipulated incoimr. The annuities not having been paid for several 
years, the annuitants sued ft>r sale of the propertj' contending that the 
(loeument was a simple mortgage; but it was held to amount to no more 
tinin a charge.<“*5 Under a mortgage-deed the mortgagee w'as to be in 
po.ssession of the mortgaged property, and to set off the rents and profits 
towards interest, and if any portion of the interest was unpaid the mort¬ 
gagee might recover the interest month by month from the murtgagor, 
who was entitled to redeem the property on payment of the principal 
njoncy. It was held that the transaction was neither a simple nor \isufruc- 
tuary mortgage and that the interest was not a charge on the mortgaged 
property.<S) A lease under which the lessor was entitled to rent from 
the lessee, provided that the lessee shall bo personally liable for payment 
of the rent, and that certain specified properties should be regarded ns 
security for the payment and shall not be transferred by the lessee while 
the rent remained unpaid to the lessor, was held to create no more than a 
charge.Since, a covenant to pay is essential to a mortgage, a covenant 
in a mortgage deed by the mortgagors “ whenever we pay the same to you, 
you shall receive it and give back the deed ” does not amount to a per¬ 
sonal covenant to pay, since it merely gives the mortgagor the option to 
pay. It is, therefore, a charge and not a mortgage. 


, 1363. Limitation for mortgages.—Prior to the passing of the present 
limitation there existed also a considerable diversity of opinion on 

the (piostion of limitation in cases where the instruments did not clearly 
provide for the power of sale. For. as it has been seen before, instruments 
providing either expressly or impliedly for the power of sale, were all con¬ 
strued as mortgages. But, in a number of cases,the documents did not 
stipulate for such power. And in such cases the High' Courts were divided, 
some holding the^ bonds to be mortgages, while others held them to be 
only charges. This conflict of opinion would have been a merest logomachy 
were it not for the fact that upon the question, whether a particular docu¬ 
ment constituted a charge or a mortgage depended, at one. time the 


(1) Jivan Das v. Framji, 7 B.H.R. 
(O..T.), 45. where the cases are elaborately 
reviewed ; Chinlaman v. Skivaram, P B.H. 
C.R.. 304. 

(2) Sobhagchfind v. Bnichand. 6 B. 193 ; 
Bapuji V. Bnlyhabhambhai, ib., 493 ; for 
a form common in Kanara, see Venkatssh 
V. Narain, 15 B. 184 ; Partnayn v. Sonde 
Shinivaoapa, 4 B. 459. 

(3) Kriahanji v. Qovind, 9 B.H.C.R., 
276. 

(4) Maauma Khalun v. Tahira Khatun, 
11 A.L.J. 580; 19 I.C. 661. 

(6) Nanunalwar v. KriohnaouHimi (1923) 


M. 71. 

(6) Shiva Prasad v. Beni Madhab, 
1 P. 387. 

(7) Bangappa v. Thammayappa, 28 
M.L.J. 514 ; 24 T.C. 372. 

(8) Act IX of 1908. 

(9) E.g., AUba v. Nanu, 9 M. 218; 
Bangasami v. MuUukutnarappa, 10 M. 
611 ; Oopal V. Parskolatn, 5 A. 121 ; Sheo- 
ratan v. Mahipal, 7 A. 258 ; Kishan Loll 
V. Ganga Ram, 13 A. 29; Tukaram v. 
Khandoji, 6 B. 134; Onkar v. Qovardhan, 
14 B. 577; Venicatesh v. Narain, 5 B. 
183. 
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important question of limitation, namely, whether the mortgagee had 12 
years for his suit, under Article 132 of the Limitation Act or 60 years under 
Article 147 of the same Act. Before the passing of this Act, there was no 
statutory enactment distinguishing a charge from a mortgage.Still the 
Limitation Act of 1877 < 2 ) for the first time provided two separate periods 


siiai>ui>ury euaci/UieuL uisbmguisuuig a ciiuigo iiuui u> i 
Limitation Act of 1877 < 2 ) for the first time provided 
of limitation for these two classes of incumbrances: — 

Art. 147 . 

147. By a m( rtgagee for foieclosure 


or sale —^ixty years —from when the 
money secured by the mortgage becomes 
due 


Art. 132. 

132. *I‘o enforce payraenb of money 
charged upon immovable property— 
twelve years —from when the money sued 
for becomes due. * I uu^. 

The questions that gave rise to controversy may be stated to he (i) 

whether Article 147 or 132 applied to simple mortgages (a) executed before 

(>') article 

applied, did Article 182 provide for cases of only charge; and. if so (iii) 
what was the difference between a rnortgago and a charge in view of which 
the two articles were separately enacted ? 

nli. Ti‘‘ of t>'‘* .lu.'stion !)ccame soiiu-whai c -in- 

in having his ivnicdv 

m an appUcaiton filed m the Court of the District Judge, who issiu>d notice 

P'^y yP "''t’hin the year of grace allowed to him after 
ever, the mortgusee eouhl bring „ suit for fonlcloeure. 'or," in To 

th^,t iriir ”7“'', 7 «, thorn 0^1 -H 

Ssr/l-Th'ri^K^gLrrtg^ 

T‘th™A™m‘'™ "" '32 of SchXle TT 

for i(pe,:^^? “iol:-i:;r.n:t^ thi‘t’r^i'“'’"i 

sale the only other articles under which they could be ilealt J 

two articles nbovennmed. The view takem by th^Calcut a ”T 

since confirmed by the Court of last WKf.rf ^ t.nlcuttn High Court and 

and it was hesitatingly followed by a Full 7 

Cmirt(8) who however afterwards retracted their fomicr view 

other hand, a diff<-ront note was struck hv the Full RoncliPs fr, tP*' 

and Allahabad High Courts.^) which bldd (hat und^rArtic/e H7 ? 

t7) Aft IXof in08. " ’ ■ 

NV ^ nT""""" P 

(0) liamchandra v. Mndhv. 21 M 320 

not to hecltar.) 

m‘ 220^'''pn'* 25 

/Jill’ V. Vilhat. 13 B. flO FB 

20 B. 408. Pb’ 

•riurthi Am«na« v. Gu^. 

19 M. *411 * Udayana v. fienthivelu. 


(1) flee H. loo p«Mt comm. 

(2) Act. XV of 1877. 

(3) Act IV of 1882. 

“ "t''* «‘Jopt««l in 
ne 1 unjab and other places to wliicli 

^n yet extcndetl. 

A'««i.h. 

i,* *’’®- overrulinK Brojolal v. 

Chum. 12 C. Ill ; followed by XU- 
“mnf V. iTamini. 20 C. 260; BaUiram 
^ »*C W.N.. 069. Bince ap- 

?2«* « ^****«*«« V. ^nnimM. 11 C.W. 
w ’ J?? i ”• ^26 P.C., Bammnm 
(1890), P.R, No. 112. 
pj«) Vruudtba V. Srinivasa. 80 M. 426 
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fur foreclosure or sale uuaut distributiveiy a suit for foreclosure or a suit 
for sale, xmd not as maintained by the Calcutta High Court a suit in which 
the two remedies were alternatively avsilable; and in this view simple 
mortgages with power of sale were to be governed by the 60 years limita¬ 
tion as provided in Article 147 and not Articles 132 and 135. This view 
bad found support also in the Central Provincest^^ and the Punjab.t ^ 
In tliis state of the conflict, the question went up to the Privy Council for 
decision and their Lordships' judgment was delivered by Sir Arthur Wilson 
who substantially reiterated his view expressed in his reference as Judge of 
the High Court to the Full Bench in the Calcutta case.^^^^ His Lordship 
said; “ Their Lordships think that the reasons for adopting the narrower 
interpretation of Article 147 greatly outweigh those on the other side. The 
preponderating considerations in their Lordships’ opinion are the following: 
The narrower construction escapes the necessity of attributing to the Legis¬ 
lature a great and sudden change of policy. It also gives efiect to the 
ordinary presumption, that the Legislature, when it repeats in substance 
in a later Act an earlier enactment, that has obtained a settled meaning by 
judicial construction, intends the words to mean what they meant before. 
The other construction fails in both these particulars. ”(^> So far as regards 
the Indian Courts, this decision has set at rest the controversy that had 
previously divided the High Courts. Under this view, while the mortgagor 
will under Article 148 clearly have 60 years within which to redeem, the 
mortgagee would have only 12 years within which he could foreclose bis 
moiigage, and yet the two rights are, in the absence of any stipulation to 
the contrary, co*extensive.f^> Of course, all limitation is arbitrary, but 
there is no reason why it should be illogical. To the argument that the 
suits for foreclosure were unknowrn in 1877, it may be replied that the 
Bill which became the present Act was then pending, and the Legislature 
may have thought fit to provide for cases which were sure to arise under 
the new Act. Again, if it be supposed that the article was intended to 
contemplate suits for foreclosure or in the alternative for sale, it is suflBcient 
to state that no such suits can be maintained either under the Act,<W or 
under the English law.rt) No doubt the Court of both the countries may 
in certain cases and under certain circumstances pass a decree for sale in 
lieu of a decree for foreclosure^ but a suit wdth this possibility cannot be' 
described as a suit " for foreclosure or in the alternative for sale.” 

1366. And as regards the continuity of intention, their Lordships have 
in another case remarked : ” The respondent maintained this singular pro¬ 
position that, in dealing with a consolidated Statute, each enactment must 
be traced to its original source, and when that is discovered, must be con¬ 
strued according to the state of the circumstances which existed when it 
first became law. The proposition has neither reason nor authority to 
recommend it. The very object of consolidation is to collect the statutory 
law bearing upon a particular subject, and to bring it down to date, in order 
that it may form a useful Code applicable to the circumstances existing at 


(1) Qhaairam v. Dulichand, 2 C.P.L.R. 
57; Mohamed v. Janpaiel, 12 C.P.L.R., 
20. 

(2) Rumaaran v. Mahtab (1890), P.R. 
No. 112. 

(3) Oirwar Singh v. Thakur Noram, 
14 0. 730, F.B. 

(4) Vaaudeva v. Srinivcua, 11 O.W.N., 
105, P.O., 30 M. 426 P.C. 


(6) Vadjte v. Vadjea, 6 B. 22. 

(6) Narayana v. Venkataramana, 25 
M. 220 (238), F.B. 

(7) Robb. Mort. 1018 ; Oenkin v. Botv< 

6 De. G. & S., 107 (119); Kerrick v. 

Saffery, 7 Sim., 317. 

(8) Administrator General v. Premlalf 
22 O. 788 (798) P.O.; s. 69. comm. 
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the time when the consolidating Act is passed.But these were eun- 
siderations for the Legislature, which passed the enactment of 1908, with¬ 
out altering the language of the two articles in question, and which has 
had the effect of relegating all mortgages admitting of foreclosure or sale 
to Article 132, in which the term “ charge " would now comprise both a 
charge properly so called as defined in section 100, as well as the two forms 
of mortgages to which that article has now been held applicable. This view 
was perceived to lead to much Hardship to those who placing reliance upon 
their local rulings had abstained from putting their mortgages in suit, and 
consequently, section 31 was enacted to enable these outcasted mortgages to 
realise their securities within the period of grace of two years, thereby 
allowed, which having expired in 1910, the uniform rule of twelve years 
now applies to all suits whether they be for the enforcement of a mortgage 
other than an English mortgage or for the enforcement of only a charge. 
TKese two terms are now clearly defined in the Act.(2) Before 1882 tlfey 
seem to have been differentiated by the fact that while in a charge the 
remedy of the holder was against only the property subject to it, under u 
mortgage he had two remedies, one against his debtor’s person, and another 
against the property made liable. Where a creditor seeks his remedy by 
a claim upon the land, it is now decided by the Privy CounciK’) that 
Article 132 would apply. But supposing that the creditor were to abandon 
his charge and clwrn payment of only money, has he still the limitation 
provided by Article 132. or only such limitation as is provided for the 
recovery of unsecured debte? It is decided that in such a case the creditor 

would only have the period of three or six years according as the instru 
ment he sues upon is or is not registered.(<) ^ ® mstru- 

q^^estion upon which the High Courts have maintained 
conflictmg opinjons is that stated m the third question. While the maioritv 
of the High Courts were agreed that in the case of a BimniA mA*.* -xu 

fh'T ‘“:n oaL^^rio,™ t t“e “c'f 

the law anterior to the Ist Julv 1882 Tn^u n ^ state of 
opinion that a hypothecation bond executed bS)S thlfc''dlte^ 3 ^of f 
gage, to constitute which there must be a transfer of some TX 

mortgagor, or an acquisition by the mortgagee of a power to LS^fhA t 
cated property otherwise than through the inteJpertion of^ fl wt 

According to this view, under section 58 (6) of the Act tho CourM6) 
even now this power. But it is eubmittid^hit 


(Act V of IMS). Seo Pt. II, b. 26 (2) 
Convoyancing Act. 1881 (44 A 46 VictI 

K ToST*” 

p Atmdin V. Kalka Protad, 7 A. 602, 

(sifil ^'Vanof?«. 12 C. 389 

V. Annonia, 10 M. 100; AoMna- 

S^f»anya. U M. 66; BulaiAt 


V. Tukaram Bhat, U B 377 xu- 

reg^r^.) “ upon v.., 

218 •* 0 M. 

M so" 10 

y V. MuUukamarappa, 10 M. 
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iiiortgagerl iiroporty lo bo sold ’’ is certainly susceptible of no such inter- 
protiilion ($ lloB). As has been pointed out by Mahmud, J., a power of 
sale without the intorv<‘ntion of the Court is not necessary to constitute a 
simple mortgage within the meaning of section 58(6),This view accords 
with tbai talvon bv the Boiubayt^) and Madnis^^J High Courts, and is so 
f:ir iiof npposofi to that of the Calcutta High Court.('’) And in the amend- 
mi nt of section 00 . which specifies the kind of mortgages in which, and 
the circumstances tinder which, the mortgagee may sell without the inter¬ 
vention ()f the Courts, the addition of the words “ and in no others ” was 
clearly intended to limit the power of sale only to cases therein specified, 
thereby effectually enacting against the exercise of such a power by any 
other class of mortgagees.In one case, again, tha Privy Council in 
nferring to a hypothecation bond said: " That is what is usually called 
a mortgage-bond. ”<w If so. it was certainly not the object of the Act to 
exclude them.(’> There can be no doubt that the terms rehan and hypothe¬ 
cation wore commonly used in the same sense as a simple mortgage, and 
to differentiate them is to create a distinction which is wholly foreign to 
the notions of the people on the subject. And if this view be correct then 
the definition of rehan, hj’pothecation, or simple mortgage as understood 
before the Act would bo the same as given by this clause. 

It will be observed that while section 54 dealing with sale refer to 
propoi-ty both tangible and intangible, this section and the next do not 
specifically refer to this distinction which, in the case of a mortgage was 
unnecessary, since a mortgage being the transfer of an '* interest ” in land 
it may relate to any rights therein which law permits to be transferred, 
and which for the purpose of limitation, would be treated ns immoveable 
property.( 8 ) So in England, a mortgage of reversion is, for the purpose of 
limitation, regarded as a mortgage of land even though that reversion may 
not have yet fallen into possession.< 8 > — 


1368. Mortgage by Conditional Sale. —This is the form of security now 
01 commonly met with in practice, and is knoum as kuthn- 

hnla inriO) Bengal, as Kutbandnaiha in tracts dominated 
by the Uriya-speaking races, as bai-bil-wafa in the United(^^> and Central 
Provinces, ri2) as muddaiakriyam^^^^ or dristabayidhnka(^^y in Madras, as 
yalutn lahan in the Maratha provinces. riS) and in Malabar as pornathanA"^^^ 


(1) Krishna Lai v. (7nn<j'rtr«jn, 13 A. 
28 (-17). 

(2) Motiram v. VUhal. 13 B. 90 (97, 
98), F.B.; Datto v. Vithu, 20 B. 408, F.B. 

(3) Narayan v. Venkataramana, 25 M. 
220 (238} F.B.; dissenting from i?«m- 
chandra v. Mudhu, 21 M. 326, F.B.; Oir- 
war V. Narain Singh, 14 C. 730, F.B. 

(4) Surwan v. Shnhazadn, 9 W.R., 

170, F.B. at p. 173 ; Kanchan v. Baijnath, 
19 C. 330 (340). 

(5) See 8. 69, and comm. 

(6) Karan Singh v. Bakar Ali, 5 A. 1 at 
p. 6. P.C. 

(7) Per Sargent, C..T., in Motiram v. 
VUhal, 13 B. 90 (97. 98), F.B. 

(8) Art. 132, Limitation Act (Act IX 
of 1908) ; S. 3 (26) General Clauses (Act 
X of 1897). 


(9) Kirkland v. Pearfield, [1903], 1 

K.B.. 766. 

(10) Ookuldos V. Kriparam, 13 B.L.R., 
106 P.C. 

(11) Ali Ahmad V. Bahmatullah, 14 A., 
195. 

(12) Murat Singh v. Ramlal, 8 C.P.L.R-, 
83. 

(13) VenkaUiv. Parvali, 1 M.H.C.R., 
460. 

(14) Lakshmi v. Krishna, 7 M.H.C.R., 

6. 

( 15) Shank rbhai v. Kassibhai, 9 B.H. 

C.R. 69; Krishnoji v. Raoji, 9 B.H.C.R., 
79, F.B. For etymology of the word 
see v. Chinto, 1 B.H.C.R., 199 

( 202 ). 

(16) Shekari Varma v. Mangalam, 1 
M. 57. 
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rhe mortgage is called by conditional sale, because its essential charaetcr- 
istic originally was that on the breach of the condition of repayment the 
contract executed itself, and the transaction was closed and became one of 
absolute sale, without any further act of the parties or accountability 

between them.(i) In other wwds, by such mortgage the debtor sold 

absolutely his property subject only to the right or condition of redemp- 
tion.(2) And so in Kegulation XVTI of 180(i. it was defined to be “ a 
conditional conveyance of land as a security for the repayment of a loan 
with a stipulation that, if the money borrowed 130 not paid.'witli or without 
interest, by a certain day. the sale shall become absolute.” Tlieiv was 

thus in effect no difference between such mortgages and out-and-out sales 

with a condition for repurchase.(J) And such mortgages were therefore 
sometimes erroneously supposed to be sales from which, however, tliev 
arc at any rate now clearly distinguishable.Such mortgages mav or 
may not be accompanied by possession. If, however, possession was given 

to the mortgagee, it was usual to stipulate that the usufruct should bo in 
lieu of interest. 


1369. Form of Mortgage by Conditional Sale. —It Ims already been 
stated that no particular form of words are necessary to constitute a 
mortgage of any kind. Thus, where the raortgage-deed provided that if 
the money is not repaid within a stated time, the mortgagee was to take 
up the mnn-igemcnt of the property, and also coutaine.l the following 

5.. tiiortgaged property . n payment of amount 

aue It was held that the mortgago was oru- by eomliiional sale.‘5) 


, r, question whether an instrument operates as a mortgage by 

conditional sale, or a conditional sale must be determined on a conshlc^ration 
of tlie whole document, the nu-re fact that it is designated, the one or the 
other IS not conclusive. (§§ 105r>— lOfiO). The transfer of interest necessary 
to create a mortgage need not be m exprt'ss terms. It is sufficient if the 
instrument taken as a whole has that effoct.(6) The fact that the transac¬ 
tion 18 embodied in two contemporaneous documents docs not make 
It any the less u mortgage if its essential terms are there. One essential 
feature tliat a niortgnge as distinguished from a sale presents is that in the 
ormor a certain date of payment is invariably fixed, and it is in this respect 
that a mortgage is sometimes distinguishatilo from a conditional sale or a 
Hale with a condition for repurchase. Where, for instance. t%vo con¬ 
temporaneous deeds were executed, one of which purported to be a deed of 
sale, the other deed providing that on the vendor repaying the purchase- 
money mentioned in the deed of sale with costs within a fixed period the 
vendee would return the land, failing which the vendor would deposit the 


(1) Thumbusunmy v. Hosmin Rouiheu, 
1 M. 1 P.C. 

(2) Sartuibala v. Nandalal Sen. 5 
B.I^R, 389 (803) ; Manly v. Pattereon, 
7 C. 394 (404). 

(8) I^adu V. Babciji, 7 B. 634. 


(4) .4fi Ahmed v. ItahmaiuUah, 4 A. 
195. 

(6) Motiram v. Vith/sl, 13 R. 90 F. B., 
BO© for a similar case Amrruinna v. Ouru* 
murthi, 16 M. 64. 

(6) Kola V. rup 7 >a/a, 20 M. 531, 
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money in Court, and take possession, it was held that the two deeds could 
not be construed to constitute a mortgage inasmuch as the essential 
element of a " cert-ain date ” required to be fixed by clause (c) of this 
section was wanting. 


1370, The wajib-ut^arz of a certain village provided that if any co- 
sharer was in default in payment of Government revenue, certain persons 
co-sharers in the patti and in the village amongst them—might, on discharg¬ 
ing the unpaid I'evenue due by the defaulter, take possession of his share, 
though without power to partition and without power to transfer or sell- 
Also that if within twelve years the defaulter or bis heir w’ished to take back 
the property, he could get it in the month of Jeth on payment of the amount 
of default without interest and without being entitled to a rendition of 
!\ccounts. The wajib-ul-arz went on to provide that after the term of twelve 
years the heirs of the defaulter should not get the property, but the 
Who had paid up the arrears of revenue should be the owner. It was held, 
that notwithstanding the provision last mentioned, the position of the 
person who had obtained possession under the wajib-ul-aTz by paying arrears 
of revenue due by a defaulter was that of a mortgagee under a mortgage 
hy conditional sale as defined in section 58 of the TVansfer of Property Act, 
1882. and that the defaulter or his representative, in the sense of a suit 
for foreclosure, had a period of sixty years within which the arrears of revenue 
night be paid up and the property redeemed.The evidence required to 
prove a mortgage bis against the stranger to the deed niust be independent 
evidence. “ Kecitals in an instrument may be conclusive, and are always 
evidence against the parties who make them, but they are not evidence 
against third parties. ”<5) 


1371. limitation.—The subject of limitation governing a mortgage by 
conditional sale has been before fully discussed,(«) and is now settled to be 
twelve yenrs as prescribed in Article 132 of the Tndion Limitation Act.(^ 
Where the suit is for recovery of grain and not of money limitation is 
governed by either Act 116 or Act 120.The question is one of contract 
whether it is to repay the grain or its money value.In cases arising 
out of instruments executed since the passing of the Act, the limitation 
for foreclosure suits according to the Calcutta High Court was held to be 
twelve years according to the other High Courts sixty years.W The 

Punjab Chief Court had followed Calcutta, and Ihe Central Provinces Court 


(1) Jai Ram v. Makunda, 26 A. 337. 

(2) Kinuram v. Nitye Chand, 11 C.W.N., 
400. 

(3) Manohar v. Sumitra, 17 A. 428. 

(4) §§ 1363-1366. 

(5) Vazudeva v. Srinivasa, 30 M. 426 
P.C. 

(6) Per Jenkins, C.J., in Rashbihari 
V. Kitnjabikmri, 24 C.L.J., 348. 


(7) Nitmony v. Haridhan, 13 C.W.N., 
CLXXXIV; Sripati v. Saral Chandra, 
22 C.W.N., 790 distg.. Rash Behary v 
Kunja Behary, 24 C.L.J., 348. 

(8) Art. 132 or 135 as the case may 
be, see §§ 1363—1366. Art 132 has now 
been held to apply ; Vasudeva v. Srinivasa, 
30 M. 426 P.C. 

(9) Art. 147, see 5 1136 ante. 
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had cast in its lot with the majority of the High Courts. U) This divergence 
of views led to the enactment of sections 80 and 31 of the present law of 
limitation, under which the period of limitation for suits instituted in the 
Presidencies of Madras and Bombay, the United and Central Provinces 
Purnea, Ajmere-Merwava and in the Sambalpur district, was fixed at sixty 
years provided the suit was instituted within two years from, the date of 
the passing of the Act (7th August 1908) and suits already dismissed on 
the authority of the Privy Council precedeut<2) were thereby ordered to 
be restored on application made within six months from the same date 
(7th August, 1908), and disposed consonantly with the view hithertofore 

prevailing.(2) 


1372. In cases arising out of mortgages executed before 1st July 1882. 
there was no provision for instituting suiis for foreclosure in the mofussiK'” 
of the Presidency of Bengal .<5) Suits instituted under the old Limitation 
Acts were allowed only the shorter period of limitation, viz., 32 years as 
provided by section 1. clause 12 of Act XIV of 1859, or by Article 132 or 
Article 135 or Article 144C^J of Act IX of 1871. If the mortgagee's remedy 
has become barred under the older Acts, it cannot be revived under the 
Act prescribing longer period. Thus, where llie mortgagee’s remedy to 
sue was baiTecl before 1st October 1877, when Act XV of 1877 came into 
force, he could not* revive lus claim under the latter Act, and since suits 
for foreclosure were for the first time introduced in the mofussil by this Act, 
his suit, if bai-red under the old procedure, could not for the same reason 
be revived under the new Act.t^J But if his remedy was not barred before 
the new Act came into force, he would be allowed, subject to the provi¬ 
sions of section 30 of the present Limitation Act.(®> the extended period 
provided for in Article 147. 


1373. Under Article 135 of the Act of 1871, the mortgagor's right to 
possession was determined after expiration of the year of grace allowed to 
him, but if the mortgage contained a stipulation that tho mortgagee may 
take possession on default being made, limitation was to commence to run 
against him from the date of the default.And the extinguishment of the 
right to sue for possession was held to extin^isb also his right to apply 
for foreclosure.<“> Where the money was stipulated to be paid in four 
instalments, the plaintiff being at liberty in case of any default, to sue either 


(1) See H llSfl. Ii:t7 autr. 

(2) Vajtudtva v. Srinivaaa, SO M. 42fi 
P.C. 

(3) S.31(2)LiniitotionAct{lXor 1008). 

(4) MofussU, Itocause suits to foreclose 
I^oglish mortgage were common in the 
Freaidenoy towns. 

(5) SurtxomotfM v. Shrinaih Da», 12 
O. 014; O.A., 10 O. 043 ; Shyam v. Bnidto. 
10 A.L.J., 022 (626). 

(0) Natidlal V. Ooojar. 16 I.C. 276; 
V. Sohte, (1900), P.R., No. 06. 


(7) i^rinuth v. KhelUr Mvhun, Ifi C» 
S 1*.C.; Jagadamba v. Ratn Chandra, 31 
314 ; Murat Singh v. Ramlal, 8 C.P.L.K., 
83; Murlidhor v. Kanrhan, 11 A. 144. 
P.O. 

(8) Act IX of 1008. 

(9) Jagniohan v. Chaitu, 8 C'.P.L.lt., 

(15. 

(10) Moduu Mohun v. Athad Ally, IOC. 
88; Murlidhar v. Kaitehan, 11 A. 144. 

(11) Oirworv. Thakur, 14 C. 730 (736) 
F.B.; Surmotmiyee v. Shrinath, 12 C. 614. 



TKANsFER OF PROPERTY. 


0H(i 


[S. 58. 


for the ainoiiiit of tin- insl.iInK-nt or for the whole amount due on the 
bond, limitation was hold to commence to run from the date of the first 
default.(1) Where, however, the liability of the debtor is made dependent on 
a pn cediiu,' (U-mami, the cause of action would not accrue as against him 
till such demand is madc.t^^ Where apart from the stipulation as to con¬ 
ditional Side a mortgage is with possession, and the former remedy is 
harred liy (lu- regulation, tlu’ iiujrtgagee is entitled to sue for possession as 
mortgage. 

1374. Collateral Stipulations.—The distinction between a mortgage by 

conditional sale and a conditional salo or sale Avith a con- 
dition for repurchase has already been the subject of 
discussion in another place (§§ H).>G—l()o9). The two trans¬ 
actions an- rlistinguishable^^' anfl should be distinguished. (§§ 1324.) A 
stipulation in a mortgage-deed that if the mortgagor redeems the property, 
the mortgage-right should be extinguished, but that the property should for 
fver remain in the possession of the mortgagee on his paying a fixed rent is 
a condition which cannot be enforced in a Court of equity, 

1375. A mortgage by conditional sale, as such, must possess the 

characteristics before* enumerated. But while such deeds 
covena5° personal in tin* present state of Indian conveyancing, 

it is not unusual to come across hybrid deeds in which 
additional, sometimes inconsistent clauses as to the mode and manner of 
repayment are fijiind insevte«l. Such a «leed may constitute an anomalous 
mortgage hereafter defined. When it is not anomalous, the question may 
be what rights docs it create and what liabilities does it impose upon the 
parties. In a pure mortgage by conditional sale, the mortgagee does not 
make himself personally liable for the repayment of the loan, and this 
essential featiire it shares with another form of mortgage to be presently 
considered, viz., an usufructuary mortgage. In this respect, the law as here 
enacted, has continued to remain unchanged.But it is always open to 
the mortgagei* to obtain an additional stipulation of a per.sonal security, in 
which ease, according to the older cases, he could recover on the personal 
covenant only on showing good and sufficient cause, his usual remedy being 
by a suit for'possession. In any case he was bound to elect and could not 

sue both for possession of the pmperty pledged, and for recovery of the 
monev. The law on the subject is now embodied in section 08, under w'hich 
the subject will be found fully set oiit. 

1376. Gahan Lahan: Bai Wu> Wafa: —A mortgage by conditional sale 
as defined in clause(c) is seldom to be found in practice, as such mortgages 
when drawn without reference to the clause are usually those called Gahan 
Lahan or Bat Wul Wafa. These mortgages are, strictly speaking, quite 


(1) Sitab Chand v. Ryder Malta. 24 
C. 281 ; Perunial v. Alagirizami, 20 M. 
245. 

(2) HanTnaniram v. Sadhuram, 8 B. 
5G1 (668) ; Nettakaruppa v. Kumarasami, 
22 M. 20. 

(3) Bhagwan Sahai v. Bhngwan Din, 
12 A. 387 (391), P.C.; Jhandn Singh v. 
WaJiidxiddin, 33 A. 586 (692). 

(4) Mahomed v. Jijibhai. 9 B. 524. 
See fuller discussion under s. 60 post. 

(6) MohanuTid v. Oobindtxalh. (1842), 
7 S. D., 92; Btdram v. Huree, (1848), 


S. T).. 42 ; Busraj v. Achybur, (1848). 
N.W.P.. S.D.A.. 209 ; Oodytnarain v. 

Bhou-nnee (1852), ib., 272 ; Gunesh v. Mirza, 
(1862), ib., 1; Bhugtean v. Qohurdhan ib., 
337 ; Thundiuaaxcmy v. Hosaein R6ibthen, 
1 M. 1 (16. 16) P.C.: Ram Narayan Singh 
(Raja) V. Adhindranath Mukerji 44 C. 
388 P.C.; This case appears to have been 
misunderstood in the following cases:— 
Jitvan Das v. Janki, (1922). N. 98; Oopi- 
kisan V. Mankuarhai, 20 N.L.J., 40; 
78 I.C. 239; Kuraishi (Mt.) v. Mwntaz, 
3 I.C. 870 (872). See s. 68, post. 
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distinguishable from a mortgage by conditional sale in which the traiisaethai 
takes the form of a sale defeasible on condition, whereas in the Galuni Lahan 
the transaction is primarily one of a mortgage which is covenante.l to become 
irredeemable on failure of payment on the date tixe.l therein. Jiut since 
law does not permit these conditions to be litcrallv enforced<i) there is 
scarcely any difference in the result between the tuo mortgages except in 
a place hke bindh, where neither the Act nor the Regulations apply and 
where, therefore the contract as made takes its normal course unintluenced 
by the guiding hand of equity, 

1377. Usufructuary Mortgage.—Another form of security, in which 
01 . (d). repayment begins as soon as the money is advanced, is 

that knowm as the usufructuary mortgage of which the 
Act specifies three forms, but which may conceivably assume many more 
fonns without forfeiting its character, The delivery of possession to the 
mortgagee is m this form of security a sine qua n,m which cannot be dis¬ 
placed by the registration of the mortguge-deed or by delivery of possession 

tlehvcry of possession and enjoyment of the 
^ ownership to which the usufructuary mortgagee 

becomes entitled on the execution of his security. But his possession differs 

possession of proprietorC^) and on the other from 
tnat of a lessee, since while parting with some of the incidents of owner- 

AlIS a specific object, does not amount to transfer of 

ownership, the fact, that such transfer is made both by way of security as for 
tne purpose of discharging it, distinguishes such a mortgage both from a 

^ ^ Petheram was then clearly wrong when 

nc new that an usufructuary mortgagee being entitled to exclusive possession 
01 the property until the payment of the loan, became " the proprietor 
01 a thing during that time, inasmuch as I understand the proprietor of a 

® person entitled to the exclusive possession of it al the 
me, i l a ^ow which makes clean sweep of the rights known as jura in re 
an^ena which have been recognized by the jurisprudence of all countries.^) 
Ahe transfer of possession may be effected by actual delivery or by giving 
him a right of entry which has the same effect.(*) (§ 1074). The possession 
Demg for a specific object, the parties may stipulate both as to its extent and 
duration. For although the definition enacts that in such a mortgage the 
mortgagor authorizes the mortgagee to retain possession “ until payment of 
the mortgage-money,” it is by no means necessary that it should invariably 
he 80 , for the parties may agree that possession for a definite tonn shnil 
be sufficient to liquidate the whole debt or a definite portion therbof,<^) or 
that without accounting, the mortgagee’s possession for a certain time shall 
effect of reducing the mortgage-money in a certain proportion, ns 
that the mortgagee should by twenty-five years’ possession be deemed to 
^sceived in full both principal and interest, but that, if the mortgagor 
wished to regain possession of the land within that time, he might do so 


(1) 8. 60 port. 

(2) ^’rofTv* V. SulUmanji, (1912). fi 
8.L.R., 178 ; 19 I.C. 428. 

(8) Indar Stn v. Naubat Singh, 7 A. 
«3 (857). P.B. 

(4) Ibid. This vi6w was reiterated by 
^icharda, J. (Karamat Ruaain, J., dissen- 
in NHniehand v. Oanesh, 7 A.L.J,, 
*70 (878, 887), 


(5) Cf. K<ider Moideeft v. XepMn, 2 
C. 882, P.C. 

(6) Motiram v. Vitai, 13 13. 90 (100) 
F.B.; Bisheshar v. Debt, 17 I.C., 829 (331, 
332). 

(7) Dapyji v. SaKyabhamalhm, 0 B. 
400 (404); Bamp^^eoud v. Chanduia! 
4 K.L.J., 262; (1022), N. 156; DUhe^har 
V. Debt Bakeb, 16 O.C.^ 55; 17 147. 320. 
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by repayment of so much of the pnncipal and 

as might be then due.(h But a mortgage for a fixed term, as contrad^ 

tinguiLed from one given "until payment of “°^JSage^“°ake’of the 
hardly be called im usufructua*? mortgage, but would 

ch iraetor of a mort^^uge designated Anomalous. <2) But m such a case 
it may be a question whether the condition is not a on redemptio^^ 

Such was a mortgage with possession redeemable only ° ^ 

and within 20 years from the date of its execution. It was held that 
the mortgage was no more than usufructuary- with a clog „ 

In another®case. a mortgage described as usufructua^ provided that on 
failure to pay the morigage-money on a date fixed 9 year- 

It was then added that the mortgagor would pay the costs ^jertw 
earthworks on the date fixed for redemption a^ng with 
money On a question arising whether this mortgage was a pure usu^c 
tuary^mortgage\r a simple mortgage usufructuary, the two learned indg^s 
diff^ed; hSt it appears to have been an usufructuary with a clo^ 

on redemption.W A mortgage is not usufructuary but ^ " 

Dossession is to be given to the mortgagee on ♦he mortgagor s failure to pay 
an instalment of the debt as promised.<&> Then again, 
be delivered subject to the three conditions as to the 

usufruct^(a) in lieu of interest, (b) in payment of the prmcipal. or (c) partly 
in of interest and partly in payment of t^e Pnncipal mis-cal ed 

'• mortgage-money ’’ in the clause (§§ 1337—1341, 1348). But here 
if the mortgagee is to appropriate only a portion of the 

he had agreed to pay over the balance of the profits, if any, left over after 
paying himself the interest due on the loon, the transaction is not an 
SsuSSetuary but a simple mortgage.^ So again, if the mortgagee pays rent 
to the mortgagor, he could hardly he regarded as 

although he may nevertheless be an nnom.alous mortgagee.(?) The covenant 
that the usufruct shall be appropriated for the purposes specified in the 
definition need not be express or be in writing, if it is otherwise sufficiently 
implied, A stipulation that the property was to be rcconveyed on payment 
of the principal sum lent, nothing being said as to interest would necessarily 
be construed to imply that the usufruct was intended to be received by the 
mortgage in lieu of interest and therefore the mere fact that the amount ot 
the pracipal had been received from the usufruct was held to be insufficient 
to satisfy the mortgage.W 

1378 It has been stated before that the definition of a usufiructuary 
mortgage*" requires that the mortgagor should deliver possesswn of the 
mortgaged property which is a conditio sine qua non of this mortgage. 


(1) Bapuji V. Saityabhamabhai, 6 B. 

490 (494); Bamprasaud v. ChandulaU 

4 N.L.J.t 202 ; (1922). N. 166 ; BUhe^fuir 
V. D^bi Baksh, 10 O.C.. 55 i 17 I.C« 329. 

(2) HikmctuHn v. Imam Ali, 12 A. 203 ; 
VUvatinga v. Pataniappa, 21 M. 1 (3); 
Tukaram v. Bamchandf 26 B. 252, F.B. 

(3) Vaddiparthi v. Cadimsetti, 41 M. 
L.J., 663 ; 68 I.C. 717. 

(4) iSrtnivaro v« BadhakfishnCf 38 M. 
667. 

(6) Puna V. Laxman Prasad, (1923). 


A. 222. 

(6) Yaahvant v. Viihal, 21 B. 26T (272). 
but contra in (1879), Vsnkaltdhwafa v. 
Ktsava^ 2 M. 187. 

(7) In Vtnkaitshwara v. KtsavOy 2 M« 
187. decided in 1879, the mortgagee 
paying rent to the mortgagor was held 
to be an usufructuary mortgagee.^ but 
he could scarcely be so called in view of 
the definition since enacted. 

(8) Bunwarttlal v. Mahomed^ 2 Hay^ 
150; Sadashiv v. Vy nkafrao, 20 B. 69. 
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has been held in a case that this is by no means necessary and that if 
possession is deliverable but not delivered, the transaction might still be an 
usufructuary mortgage.Beliance is placed for this view on a decision of 
Privy Council, in which, however, possession was delivered to the mortgagee, 
though the latter transferred it to the mortgagor by a contemporaneous 
lease.(2) When it is so, the mortgagee is in possession, since the rule does 
not require that he should remain personally in possession during the con¬ 
tinuance of his mortgage, As their Lordships observed: “ In this case the 
arrangement between the parties was completed by the execution of a lease, 
under which the mortgagor became the tenant of the mortgagee, and paid 
rent in lieu of interest. Under such a mortgage, the mortgagee takes the 
chance of the rents and profits being greater or less than tho interest which 
might have been reserved by the bond, and the mortgagor is entitled to 
redeem on repayment of the mortgage-money.A mortgage does not 
rea.se to be usufructuary because the mortgagee in possession retains a fixed 
sum out of the usufruct and pays the balance over to the mortgagor. Such 
an arrangement is inevitable where the mortgaged property, e.g., a house, 
yields a larger income than the mortgagee is entitled to under his mortgage. 

1379. An usufructuary mortgagee, as such cannot sue for foreclosure 

or 8ale(*> nor is an usufructuary mortgagor personally 
Mortgigot not liable to repay the loan.<5) The essence of an usufructuary 
penonilly u»d e. jj^Q^gage is that the mortgagee looks to the rents and 
profits for the satisfaction of his advance, and, inasmuch as no time is fixed 
for payment, there can be no forfeiture. It is this forfeiture that gives rise 
to the remedies of foreclosure and sole, and in its absence the mortgagee is 
not entitled to the remedies that spring out of it. In the absence of juj 
express agreement to pay, an usufructuary mortgagee cannot obtain a 
personal decree. But where the mortgagee has failed to obtain possession, 
he is entitled either to sue for possession or for the recovery of his money. 
Where such a mortgagee is kept out of possession by the mortgagor, he is 
entit’ed to recover rent and profits received by the mortgagor during that 
period; but he can only recover profits received within three years of the 
commencement of his suit which is stibject to Article 109 of Schedule IT of 
the T-iimitation Act.<^> 


A contract of usufructuary mortgage may, like any other contract, be 
^ renewed, but in order that a mortgage should operate by 

BovMion. novation, it is necessary that the new mortgage should have 

been intended to have extinguished the old one. A mere execution of a fresh 
mortgage-deed is not per ®e a suflBcient act pointing to novation, unless the 
cxeculee implies or leads others to believe that he had abandoned the first 
mortgage.If the considerations for the two deeds were distinct the two 
transactions are necessarily separate.<®> Actual possession is not essential 


(1) BUhtshar V. Dtbi Bakah, Ifl O.C.. 
fi6 ; 17 T.C. 320. 

(2) Partab Bahadur Singh v. Ovjadhor, 
24 A. 621 (628, 631), P.C. 

(8) Ib. p. 631. 

(4) R. 07 (a) peat ; Chaihu v. Kunjan, 
12 H. 109; oTMTuIing Venkataaami v. 
Submmanifa, II H. 88. 

(6) Ohathu V. Kunjan, 12 H. 109 (112); 
Buehmeakur t. Dookh Moehan, 24 O. 677 ; 


Ram Narain Singh v. Adhindra Nath 
Mukerji, 44 C. 388 (402) P.C. 

(6) Act IX of 1908 ; Oovindrav v. Jiwan- 
ji, 2 Bom. L. R.. 20). 

(7) See 8. 101. comm, poat.; Shcoraj v 
Harchandi. 11 A.L.J.. 306; Ram Kiahan 
V. Fakirehand, ib., 386; Sat Narain v. 
Oangaparahad. 1 I.C. 117 (118). 

(8) Shankar Sarup v. Mtjo Mol, 23 
A. 313 (323), P.a 
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to complete the. transfer within the meaning of the section It is sufficient 
if the right of entry is given tu the creditor.< > (§§ IloU, llol.) 

1380. An usufructuary mortgage corresponds with what ^ 

the vivum vadiun, of the Welsh mortgage m English law 
Other analogues. ^ Bhona Bandhiilium of Hindu law, but the resemb^nee 

bolwocu the former end t pure u^utruotuury mortgage -pe^c.al 

than reab for while, in England jn,eh ^form 

Si ”tm J^Sd S 

I:i;afieir'S Irtglr might -intainjeetment m 

foreSure™‘or‘’8S> I'^be Hatoed in a Welsh mortgage, “d "O time 
k fiS for redemptioii(7) it resembles an usufructuary mortgage ^yhlch also 
LscsLs idenS attribu^ The continuing right of ^demption is an 
inseparable incident of a Welsh as of an usufructuary mortgage. 

Welsh mortgages were formerly very common in Ireland, but they have 

notv fallen into disuse, 

A kanom in so far as it is a mortgage, is a usufructuary mortgage and 
not a combination of a usufructuary and a simple mortgage, consequently 
no suit will lie for the recovery of the kanom amounts The nature and 
incidents of this mortgage will he found fully discussed under section 98. 

A Lekha mukhi mortgage is a pure usufructuary mortgap in which 
mortgagor makes no personal covenant and the mortgagp has no right to 
sue fo? the mortgage-money.^S) in Upper Burmah the usual form of 
mortgage is usufructuary .and not simple which is treated as exceptional.( > 

1381. An usufructuary mortgage, as such must conform to the ^^prip- 

tion given of it in clause (d) under which the m^tgage 
Simple mort- contains no personal covenant on the part of the mortgagor 
gage usufructuary. rnortgage-money. But a personal covenant is 

not infrequently superadded to such a mortgage, in which »!>se the 
traneaction ceJes to be a pure uaufruetua^ mortgage, becoming what 
known as a simple usufructuary mortgagc.(h) Such ® f 

infrequently met with; it is not an anomalous mortgagertz) but is a 1°™ « 
usufruetua^ mortgage, though it admits of a suit for sale on ‘he atren^h 
of the covenant. Such a covenant may be express or implied, but it must- 
be sufficiently specific to be enforceable. Indeed, m the crude and in- 
artistically drawn-up mortgages in India it is seldom that language is precise 


(1) Motiram v. Vitai, 13 B. 99 {100). 
F.B.; See Sheo Ratan v. Mahipal, 7 A. 
258 (260). 

(2) Robb., Mort. 30. 

(3) King v. King, 3 P. Wms., 361, but 
in Irish case the mortgagor was lield not 
to be personally liable ; Casauly v. Caandy, 
24 L. R.. Ir.. 577. To the ^me effect 
Flov^r V. Lavingtoftf 1 P. Wms-* 268 , 
Mellor V. Leea, 2 Atk. 494 (496). 

(4) Per Lord Hardwicke m Yates v. 
Hcmtfy, 2 Atk., 362. 

<8) Teuton v. Curtta, You., 610; L.J., 
■N.S. Ax. Bq.. 17. 


(6) Robb. Mort. 31 ; Mah daji v. Joti> 
17 B. 425 ; Sadaahiv v. Vyankatrao, 20 
B. 296. 

(7) Hartpole v. Walak, 6 Bro. P.L.» 

267 (273). « ,rT T 

(8) Viyathen v. Veerarayan, 9 M.n.J., 

108. 

(9) Khandulal v. Fazel, 1 L. 21 ; 

(10) Mi Saw Myin v. Mi Shtoe Thtn, 
(1912), U.B.R.. 125 j 15 I.C. 919. 

(11) DattambhaC V. Kriahnabhat, 34 B. 
462. 

(12) See S. 98. poet. 
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or free from circumlocution and redundanev. But if tha i i i 

deed must be construed as far as possible in aL^dance w^ 
contained in them.d) A deed which after reciti^^^ the covenants 

been put in possession of the mortgaged property ^and that 
forth authorized to appropriate the profits in lieu^of the interest duV^tThe 
W durmg the term of the mortgage, proceeded to add that the^mortealor 
was enhtled to redeem the mortgage after the expiration of seven veS 
the mortgagee was entitled to demand repayment of the mortP >f>p ‘ 
after the expiration of the term, and that if any difficulties or obsWHnn^ 
were placed m the way of the mortgagee, or any disputes or orior lie. ** 

rnnevT f*."* mortgagee was at liberty to recover the mor 

money together ^vlth costs, damages and interest from the mortgagor £] 

mortgagor in the said villages accordim-^ to fch^ 
condition of tx scparcto deed of pvon f'\v\ * *• . . ^ ttiB 

^missibility of the contemporaneous deed for the Tmmose of'^evld*'^ 

mtentioa and as to the natire of the trausactLi IheTCt held 

deeds were intended and ought to be read together arul that wUh regard to 

the nature of the transaction it must be held that the mortgage was of a 

^mpo8.te character, and that there being a covenant to pav.^lfat covenLt 

of iS enforced by sale of the property and by proceeding on the basis 

nLn* ^ ® 8imple.mortgage-usufructuary.<2) Such mortgages are of fr^ 

a good plan to constru.- them is to reso^lve the condi 

the „ SLni ;^d& is 

=? iriss 

or for poLession “u”"; 

t “ isi!t !l==i 

ST&vi£ 


(1) Jafar Htuen v. Banjit Sinffh, 21 

4« 

(2) Jafar Husen v. Banjit Singh. 21 

A* 4; KUhort v. Bam Sahai, (1886) 

21 ; Vmrao Btgum v. Vali- 
C7ife^. (1888). A.W.N.. 171; Mahadaji 
V. •{«<». 17 B. 426; Dattambhat v. Krish- 
t\abhat. 84 B. 462; Fida AH v. Itunaji, 


20 (23); Bamayi/a v. Ourta-fi, 
(3) Pitambar v. Madhu. 0 I.C. 163; 

i4i. p!a m I'.aVir 

(4) Mahadaji v. Jolt. 10 B. 42 ; Saha 
V. Bam Suichi, 1 Pat. 360. 
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bo sold foi' default di pa^jneut of iuterest, tlic j^roperty beiug security toi: 
the principal ouly.<^> -But a covenant by the mortgagor to the effect— L’he 
land . . . we have given into your possessk'n for profit or loss under an 
agreement for ten years. . . In the year in which we will pay your amount 
at the harvest time in the month of margashisli on the expiiy of the ten 
\ours, we will take the laud for the next succeeding crops, precluded suit 
for sale, inasmuch as the effect of the deed is that the mortgagee shall 
remain in possession till the mortgagor could pay off the debt.<2) Such a 
coveuant fixes a time before which the mortgagor cannot redeem,(« but it 
does not thence follow that it gives the mortgagee right to put the property 
bo sale. Indeed, as regards the rights of the mortgagee there is practically 
n.. difference between such a case and one in which the mortgagee is put 
ill possession of the land and is to enjoy the profits in lieu of interest, the 
mortgagor being at liberty to recover possession in any year on payment of 
the principal amount. 

1383. Of course, as has been already observed, an usufructuary 
mortgage may be limited as to the time, and the mode and manner of its 
enjoyment by the mortgagee, who may agree to enjoy its usufruct in lieu 
of interest only promising to reim-burse himself for the principal money 
advanced out of the surplus, or he may take possession for the term fixed, 
in which case he will be liable for the risk of seasons and the payment of 
rent, the mortgagor being entitled to redemption at the end of the term.^®^ 
A mortgagee who has once taken possession of the mortgaged property 
cannot relinquish' possession at his pleasure; having once assumed the 
responsibilities attaching to a mortgagee in possession, he camiob at his owu 
pleasure get rid of them, and as a general rule the Court will not by appoint¬ 
ing a receiver, assist him in doing so.(®> 

1384. An usufructuary mortgage is sometimes mistaken for a nur-i- 
penhgi lease, and indeed, sometimes there is only an invisible line to divide 
them. But since the two essentially differ in their incidents, the distinction 
wherever it exists must be carefully watched. (§ 1327.) Of course in a 
doubtful case, the lessee would always contend for its being a lease, whereas 
the lessor would strive to reduce it to a mortgage so as to let in the right 
of calling for accounts and of redemption wliieh he would not ollierwisi' 
possess. [For other instances of this mortgage, see s. 98 Comm ] 

1385. Zur-i-peshgi Lease — A zur-i-peahgi lease, or a lease for con¬ 
sideration, is, in form, a lease by the debtor to his creditor on a fixed rent 
reserved by the lease, which is generally a little over the amount of interest 
agreed to be paid by the debtor. The surplus, if any, is payable to the 
debtor and is called haqq haziree, or it may be .applied towards reduction 
of the principal. These leases were devised to evade the laws against 
usury,t’) which limited the maximum rate of interest to 12 per cent, per 
annum. They generally introduced for the first time the payment of rent 
in hind, and thMs effectually neutralised the effect of the laws intended to 


(1) Manikchand v. Maganichattd. 45 
B. 523. 

(2) Shaik Idru-^ v. Abdul Rahiman. 
16 B. 303. 

(3) Roy Gotorti V. Bkotee. 17 W.R., 
211 . 

(4) Sadaehiu v. VyanktUrac, 20 B. 296. 
(6) Sri Raja Setruchtrla v. Sri VaM- 


cherla, 2 M. 314 ; Bapuji v. Satyabhamabai, 
6 B. p. 494. 

(6) In re Prytherck, 42 Oli. D., 690. 

(7) Theso were Reg. XV of 1793 f 
XXXrV of 1803 (Bengal); repealed by 
Act XXVIII of 1856, from Ist January 
1866; XXXIV of 1802 (Madras) repealed 
by Madras Act 11 of 1869. 
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relieve debtors against usurious contracts. But such a transparent device 
resorted to with the sole purpose o£ evading the law could not but before 
long be discovered, and the reported cases show that Courts always leaned 
against them, by regarding the position of the zur-i-peshgi lessee as that 
of a usufructuary mortgagee, and who was therefore liable to account even 
in a case where the rent reserved was shown to be a fair one ;<i) and in 
which the lessor could claim redemption even before the expiration of the 
e c 1 t ' ^ e 1 r t a t a sum equivalent to the principal 
and interest had been received by the lessee.But it would appear that 
since the repeal of th^* Regulations, he can no longer redeem before the 
stipulated period.The lessee as such can in no case bring the property 
to sale,t^> unless the mortgagor had expressly covenanted otherwise.If 
he covenants for such a power his lease becomes a regular mortgage. Hence 
it is clear that the creditor I'clying solely upon his lease has usually but an 
imperfect security for his money. 

1386. Two t)utst!inding characteristics of a mortgage as distinguished 
from a lease of this kind are (o) the existence of the debt; and (fc) the right 
of redemption. If the so-called lease is given as a security for the mortgage 
and it reserves to the li*ssor the right of redemption, then it is a mortgage, 
otheTwise it may be a lease.It is a qiH-stion of intention and construc¬ 
tion. 

1387. In mortgages of this kind the relationship between mortgagor 
and mortgagee subsists according to the contract between them. Thus if 
the contract amounts simply’ to saying. “ I lend the money and you the 
land. If either of us wants that which he has lent he shall restore that 
which was lent to him.” “The possession of the mortgagee for 10,000 
years upon such a transaction would bo perfectly consistent with the con¬ 
tinuance of the relationship of mortgagor and mortgagee.'T9) The transfer 
by an occupancy-t<'nant of his holding to another in consideration of a loan 
for such time as tlie loan re4iuiins unpaid cannot be regarded as a sub-lease, 
but it is an usufructuary mortgage, though as such it may be void, and as 
a sub-lease it may be valid. ziir-i-petihi/i lease, being in all respects 
treated as a mortgage, was held to be subject to the control of section 99 
of the Act, sipce repealed and accordingly, it was held that purchase of the 
property so leased by tlu- creditor in exectition of a decree for rent due by 
the debtor was not merely irregular hut absolutely void.t^®) 

1388. Ambiguous Deed how construed. —In ascertaining whether a 
deed, confessedly atubiguous. amounts to an usufructuary mortgage or to a 
lease in perpetuity, the Court should in the first place look within the four 
comers of the deed, and ascertain from it what kind of transaction the 
parties had in view when they entered into it. It should then be ascertained 

(1) Puttgun .Sinah v. Ajiiina Kh/stiin. {Maharuja) v. Cknndika Pr<uiid. 2 P. 217; 

8 W. R., 6. Katneitra Pedn v. Kakerla, 28 M.L..T., 303 ; 

(2) Khajek IjOOtJ AU v. (im>ZT»z Thnkur. 2« I.f’. 842; Ratn Khttawan v. Sambhoo 

II W. R.. 428; Soorjun v. /mnm. 12 W. Pot/. 2 C.W.N.. 758: ChuDum Singh v. 
R.. 527 Madhfy Singh. 19 C.W.N.. 794. 28 T. C. 

(3) Ketval Sahu v. Ittmhiirirain, 1.3 tV. 383. 

R., 448. (7) Afhd Hantf v. Moorat MahUm, 

(4) Chatu V. Kunjan, 12 M. 109. 4 P.L.W., 148; 44 T.C. 163. 

(6) Ram Baksh v. Nohar Pandey. I (8) Vanneri v. Palanaiil, 2 M.H.C.R., 

A.W.N.. 63. 382. 

(ft) Nidha Sah v. Murlidhur. 27 A. (9) Krithna Chandra v. Miran, 3 C. 
IIS P.C.; Bengal Indigo Co. v. Raghubor L.J.. 222. 

Dot, 24 C. 272 P.C.i Keeho Prasad Singh (10) Sheodari v. Rom Saran, 26 C. 264 
32 
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how far the inteution as expressed iu the deed was looditied by the contem- 
poraueous conduct, acts and deeds.(§S 397, 399, 1287—1292.) In the 
case of an usufructuary mortgage, whore no form is specified, the mortgagor 
is entitled to re-enter on the property as soon as, on taking an account, he 
is able to show that the principal and interests have been satisfied.( 2 ) 

1389. Assignment of Usufructuary Bight. —An usufructuary mortg^e 
is no exception to the rule as to the general law governing the assignability 
of property, and a party who pays off a mortgage becomes an usufructuary 
mortgagee in place of his assignor, and is entitled to remain in possession 
until the whole debt has been discharged by the usufruct,as of course, 
he is subject to all tin- liabilities attaching to the original mortgagee.<'•’ The 
transfer of a mortgage without the privity of the mortgagor operates subject 
to the state of the account between the mortgagor and the mortgagee, and 
the former is entitled as against the transferee to have credit for all pay¬ 
ments made by him to the original mortgagee wthout notice of the 
transfer. 


1390. An usufructuary mortgage is known as bhoyi/ant or bhoyiju band- 

haUaS^^ and in Madras as swadhiua adamanutu : kanond'^'f 
and /ladoru;ara<®> are also mortgages of the same kind 
and differ but little from each other. To the same class 
must belong the “ Girby mortgage described in Bengal 
in which in consideration for a sum of money lent to him 

^ ^#1 p _.- _ 


VernacuUr 
sAines for usuliuc 
tuary mortgage. 


as a transaction 


ab U 11 UllbUU JIA A ca a\./i «« ajaaj* 

the obligor allowed the lender the enjoyment of the former’s holding agreeing 
that he should continue in it until the loan was repaid.The word kanoaf. 
however, does not necessarily import a mortgage.dD 


1391. In the case of usufructuary mortgage by several co-mortgagors, 

Jolnt-mort- when such mortgage is satisfied out of the usufruct, each- 

f»gors. co-mortgagor is not entitled to recover possession of more 

than his share of the mortgaged property. Consequently*, where in such a 
case one of several co-mortgagors gets possession of the whole of the 
mortgaged property he does not occupy the position of u mortgagee to his 
co-mortgagee, but his possession is adverse to them.t^2> A person may give 
parol evidence to prove that though appearing .as a co-obligor, he was in 
reality a surety,but such evidence is inadmissible according to the view 
of the Calcutta High Courb.<«) (§§ 1290—1297, 1322). 

1392. Limitation for Usufructuary Mortgage. —The ordinary period 
allowed to the mortgagee to bring the property to sale Ijas been already 


(1) Kader Jlfaideeu v. Nepeo/f, 21 C. 
832, P.C.; Mahonfed v. Nazar, 28 C. 289 ; 
Abdur V. Hajtz, i6., 256. 

(2) Doul Narain v. Ruujit Singh, 1 
C.L.R.* 256. 

(3) FyezooUah v. Kazim Hosntin, !♦ 
W. R.* 9. 

(4) Achumhit v. Ktsho Lall, 20 W.R., 
128. See Ch. VIII post. 

(5) Turner v. Smith, f 19011, 1 213. 

(6) Ishan chondrn v. Sujan, 7 B. L. R., 

14. 

(7) Ktshava v. Ktshava, 2 M. 45 ; Sridtvi 
V. Vxrayayan, 22 M. 350; Pnmt<nn» 
Brahma, 15 M. 366 (379), dissented from. 

(8) Kumini v. Pakram, 1 M.H.C.R., 
261 (dist inrushes otti from kanom); 


Clothu V. Soolapani, 9 I.C., 1010; Kadakam 
V. Othennan, 10 I.C., 339 ; Suhramanian 
V. Krisknan, (1911) M.W.N., 486. 

(9) Perlathil v. Matikude, 4 M. 113; 
MaiUtrya v. Subraya, 1 M.H.C.Rm 81. 

(10) Krishnachandra v. Miran, 3 C.L.J.» 
222 (223). 

(11) Krishnan v. Veloo, 14 M, 301, F.B. 

(12) Qobardhan v. Sujan, 16 A. 254; 
Fakir Buksh v, Sadat AH, 7 A. 376. 

(13) Mulehand v. Aladho Itam, 10 A. 
421 : Shamskul Jahan v. Ahmad, 25 A. 
337 ; reversed O.A, in Ahmad Wali Khan 
V. Shamshul Jahan, 28 A. 482, P.C., but 
on a different point. 

(14) Harek Chand v. Bishun Chandra, 
8 C.W.N., 101. 
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out (5 5 1371-1373). Tht last cluu«o of sectiou 20 of the Limitatioa 
ActO) provides that where mortgaged laud is in possession of the mortgaoee 
the receipt of the produce of such land shall be deeiived to be a pavmint 
for the purpose of that section. This has been ruled to extend the time 
for suit by a mortgagee to recover a debt secured by an usufructuary mort 
gagee, and is not intended to override the general provision of luw!^ The 
clause declares that the produce of the mortgaged land shall be deemed to 
be a payment jor the purpose of that sectioji only. But this is the view 
of law, which, though now taken at Allahabad, is opposed to the two earlier 
decisions of the same High Court. <2) •• Produce of the land " in the section 
has been held to include its reiit.^^’ 


1393. Usufructuary Mortgage under the Regulations_Cases now and 

then still arise where parties seek decision in regard to transactions entered 
into by them during the currency of the old Regulations.It has been 
held that, in such cases, the relation between parties will be governed by the 
Regulations even where the suit is instituted after the coming into operation 
of the Act.(5) The Bengal Regulations were repeah-d by .\ct XVIII of 
18o5.(^) and the Madras Regulations by Madras Act II of 1869. By Regula¬ 
tion XV of 1793, section 11. the mortgagee in possession '* is to be re.,auired 
to deliver in the accounts of his gross receipts from the property mortgaged 
and also of his expenditure for the management or preservation of it. The 
mortgagee is to swear, or (if he be of the description of persons whom the 
Courts are empowered to exempt from taking oaths) to subscribe a solemn 
declaration, that the accounts which ho may deliver in are true and 
authentic.” Under the Regulations, the faci that the mortgagor had given 
mortgage for a fixed term, did not prevent him from redeemincr liis property 
before the expiration of the period.(?) nor did the fixation t.f the letting rent 
prevent him from calling for accounts. But the terms of the law were 
not inflexible, and the Courts were enjoiD<'<l to accommodate its provisions 
to the variable and different natures of estates and f)Ossession.(8) Thus tie- 
mortgagee is to be allowed his own collection-fee and other expenses at from 
to 10 per cent, on the gross collections.t^) i„ one case of a mortya'^e of 
taafdfaiia amounting to Rs. 2,221, where the mortgagee was to''credit 
Rs. 1,656. towards interest at 12 per cent, every year, and to take the 
remainder. Rs. 565. us his own collection-fee and for other expenses the 
contract was upheld by the Privy Council on the ground of its reasonability 
and that no evasion of the law or usurious contract was intended.(W) 


1394. Under the Regulations the mortgagee could not. however claim 
more interest than 12 per cent, per annum. He was hound to keep the 
premises in necessary repair out of the surplus, and for which he was allowed 
the actual cost of expenditure with interest. 02 ) could not however 


(1) Kallu V. Halkt, 18 A. 295. 

(2) Parmanand v. Sahib Ali, II A. 

438, F.B.: Thigari Singh v. Bhagtrati 

Singh. (1889), A.W.N., 187. 

(3) 8m MiIra*H Limitation (3r(l Kd.), 
p. 024. 

(4) Reg. XV of 1793, Beng. Keg. XXXIV 
of 1803. Mad. Reg. XXXIV of 1802. 

(5) Samar Alt v. Karim^uldah. 8 A. 
402; Sidkts^r v. Babaji. 23 B. 781. 

(6) Which came into force oti the Int 
January, 1856. 

(7) Toppayya v. Venkata. G M. 74; 


but 8ec Peratathaii v. Mankude, 4 M. 113 • 

V. Vairichtrld. 2 

51. .>14. 


( 8 ) Shah Afakhun v. Sree Kishen Sing. 
I2M.I.A.. 157; 11 W.R.. 19. P.C. 

{9) ^Makundlal v. Ooluk Chunder, 0 W. 
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{tO) Bfidri Pmaad v. Murlidhur, 2 A. 
593* H.O. 

Sh,g. 

is M.J.A.* 15f. 

A-nrain. 9 V*. 

H.« 48H. 
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expend money in making improvernfinta without the consent of the 
oa-or (9 He'was liable to pay the Government revenue and any 
m-uk^v him either to prevent a forfeiture, or sale for non-payment of 
rev(‘nue or rent was to be credited to him m account/^) If the mortgagee 
chose to forego the benefit of receiving the rents and profits, and 
til morteaeov to take them, it had no effect as between him and the moit- 
gagur; he In.d still a full right to recover his debt by f^’ 

He was however, affected when some subsequent incumbrancer c^me i . 
and he had notice of that claim. In that case the rule and law m England 
would be that if after notice, he permits the mortgagor to receive tl 
Int. and profits, he exposes himself to the claim of the second meurn- 
brancer.<i» ^ Since the appeal of the laws against usury the mortgagee may 

uTways relieve himself from the liability of accounting by a f 

the debtor It appears that even in a case of an usufiuctuary m i o 

Jhe courts sometin^s passed a decree for sale, though it was. of course. 

The limitation affecting the mortgagor’s suit for accounts and surplus 
profits has been before set out.t^' (3§ 1371 1373). 

1395. English Mortgage.-The form of mortgage described as ^ 
“ English mortgage ” is the surviving specimen of mortuuvi an 

archafe form of^ s^ecurity mentioned by the mediffival lawyers, and which 
accordin'^ to one account took its name from the fact that on breach of 
condition the estate died or became lost to 

was according to another wnter, used to contrast with other foim of 
security called vadium ,in which the repayment haymg 

of the usufruct of the land there was every hope of redemption, and which 
was the very reverse of what might be expected m a taorfuimi vadium, in 
which the mortgagor lost both the present right to rents and profits as wel 
as the future hope to redeem it. In spite of the growth and development 
of iuristic conceptions, it must be confessed that in respect of these mort- 
^a<^es the English law has shown but little progress. In India, this form 
presented closer affinity to a conditional sale as understood in the Regula¬ 
tions, and the two were* often dealt with on the same footing.^ Even now 
they bear the stamp of their common descent, but differ in that, while in 
an English mortgage the ownership is wholly transferred to the mortgagee, 
duly liable to its being divested by the repayment of the loan on the 
appointed day, while in a conditional sale, the mortgagor retains his owner¬ 
ship till the foreclosure of his mortgage. In the one the mort¬ 

gagee has the right to enter upon possession of the property 
immediately \ipon execution of the deed, but the possess^ion of 
the mortgagor is protected by a covenant for quiet enjoyment till default. 


(1) Sandon v. Hooper, L. .1., 12 Ch., 
309. 

(2) Nurjoon Sahu v. Sknh Alozeeroodeen, 
3 W.R.. 26. 

(3) Jagjewan v. Hnm Das, 2 
487. 

(4) Bthari Lai v. Deoki Nandan Lai, 
12 A.L.J., 897 ; 24 I.C. 867. 

(6) See also Baboolal v. Jamal AU, 
9 W.R., 87 ; Nilkant v. Joynudin, 7 W. 
R., 30 ; Raghu Nath v. Oirdhari, 7 W.R., 
244; and on the subject generally see 
Shah Latafut Hosaein v. Chowdhry Afaho- 


med Moneim, 22 W.R., 269 ; Rajah Snheh 
Perladh v. Broughton. 24 W.R., 27. 

(6) Or “ Dead pledge.” 

(7) Co. Litt., 239n. 5 Bac. Alex. Lit. 
mortgage A., Sliep. Touchstone, 139, 143. 

(8) Or ” Living pledge.” 

(9) Khelut Chunder v. Tarachunder, 6 
W. R., 269, O.A., 4 M.I.A., 144 ; Soro- 
aheebala v. Nundlat, 5 B.L.R., 389 ; Manly 
V. PaUraon. 7 C. 394 ; Surnomoyee v. 
Srinalh, 12 C. 614, O.A.. Srinalh v. Kheller. 
16 C. 693, P.C. 
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The moitgagee has in fact only the right to redeem. The mortgagee is not 
obliged to apply for sale of the property mortgaged under Schedule 2 Rule lb 
of the Presidency Towns Insolvency Act.W He has no debt proveable in 
the insolvency until his security has been valued or realized. He stands 
outside the bankruptcy. <2) Again, as regards the personal liability of tin- 
mortgagor while in an English mortgage there is as well a personal 
covenant, it is usually absent from a mortgage by conditional sale. But an 
English mortgage by a trustee, does not import a personal covenant,<i> ami 
in such a case the only difference between the two is as to the mode and 
manner of realizing the security, and which, so far as regards this country, 
■form their essential points of divergence. English mortgages have long 
been common in the Presidency towns and among Europeans in the mofussil 
and are treated on the same footing as in the English Courts.<*’> But similar 
transactions entered into by Hindus in the mofussil, were formerly treated 
as mortgages by conditional sale, and therefore governed by the Regulations 
wherever these happened to be in force.(*> In fact, it has been held, that 
the transaction of mortgage effected by a byc-bilirnfa was umler the 
Regulations essentially the same in regard to the relation between the 
mortgagor and the mortgagee as the English mortgage. ”<*) In an English 
mortgage, as defined by the Act, there is an absolute conveyance of tlie 
property by the mortgagor, subject only to the condition Und, on payment 
of the mortgage-money within a specified time, usually six months, the 
property shall be conveyed to him. 

1396. Essentials of an English Mortgage.—Tlie tlnec essentials of an 
English mortgage are (a) that the mortgagor should hind himself to repay 
the mortgiigo-nioney on a certain day, (1») that the property mortgaged 
should he transfernvl absolutely to the mortgagee, (r) that such Jibsolute 
transfer should he ma<lo subject to a proviso that the mortgagin' will reermvry 
the property to the mortgagor, upon payment by him of the mortgage- 
money, on the day o)i which the mortgagor hound himself to re])ay the 
■same. A transfer in these terms; “ the mortgagors hereby mortgage and 
assign to the mortgagee the coffee estate described in the schediih' hereto, 
xvith the buildings, machinery and all immoveable and moveable property 
now or which hereafter may be upon the same or used in connection tliere- 
with, and with all rights, easements and appiirtenances thereto ”—is not 
sin English mortgsige.^^’ since the use of the term " inortgsigc," pri’clutlcs 
the possibility of holding that the transfer was intended to he absnhite. It 
is the characteristic feature of sm English mortgage that the operative words 
should be the same as in an absolute conveyance, and the transfer shouM 
he by conveyance, assignment, demise, or otherwise, according to tlie naluv.* 
of the property forming the subject of the mortgage. In distinguishing oiv; 
kind of mortgage from another, form is of the essence of the tr.'insaetion. 
and cannot be ignored.t®) But, while there is " ostensible sale." as in a 
mortgage by conditional sale. ptumessioH in the one. as in the others, 
usually remains with the mortgagor, but with this difference, llial m .-m 


(1) Act III of laon. 

(2) Bank of f^pper Indin v. 

iralor 45 C. 053. 

(3) Siron'ihilt v. .4iw/ey. 1 DoG. M. A 
O.; 635 (642). 

(4) Manly v. PaUtBon, 7 C. at p. 308. 

(6) Surnomoytt v. 12 C. 614. 

<6) Manku Kooer v. Shtikh Munnoo, 


14 K.T/.R.* at p. 318, P, C.; Ptmt 
V. Rookea Begum» 7 M.I.A.. 823 ; Brajauafh 
V. Kh nlntrhanilm^ 14 M.I.A.. 144. 

(7) Nnravana v. VenhiUirttmana. '2r> 
M. 220 (225). F.B. 

(8) Narnyan/t v. Vefikataraman/i. 2 5 
M. 220 (230). F.B, 
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English mortgage tbi^ is so only on sufferance, the mortgagor bemg liable 
to ejectment at anv time by the mortgagee: “ His position being that of a 
person acquainted with the imperfection of his title and entirely of his own 
choosing seems to us to fall under quite u different pnnciple from that, of a 
tenant-at-will, cultivating on a reasonable expectation of reaping "hat he 
has sown, or of a holder whose right is put an end to by a wholh uncert^ 
event So he is not even entitled to the hxturcs^^) or to the standing 

crops and may be ejected at any time without notice.But. where by a 
clause in the instrument the mortgagor is allowed to remain m possession 
for a specified period, he cannot, of course, be ejected out of his covenant.! 

A person, therefore, who comes in as a tenant under the mortgagor, is m 
no better position and is equally liable to be ejected, at the instance of the 
mortgagee, although tlu- latter may have had notice of it and may even 
have proposed to maintain him on payment of rent.(^> But in such a case, 
if the tenant expressly consents to pay rent, his tenancy cannot then be 
determined.(6) As Bosunquet. .1.. said; “It is clear there can be no 
demise without an assent by both parties. “(7) And such assent cannot be 
inferred from the mere fact of the tenant remaining m possession after 
notice <®> If the mortgagee takes possession of the property for the pur¬ 
pose of satisfying himself out of its usufruct, but afterwards “ chooses to 
forego the benefit of receiving the rents and profits, and permits the mort¬ 
gagor to take them, it would have no effects as between him and the mort¬ 
gagor “ he would have a full right to recover his debt by reason of the 
mortgage The onlv effect would be when some subsequent incumbrancer 
enme^in and he had notice of that claim. In that case the rule and law of 
England would be that, if after notice he permits the mortgagor to receive 
the rents and profits, he exposes himself to the claim of the second in¬ 
cumbrancer. 


1397. An English mortgage being subject to stringent restrictions both 

racial and territorial, is seldom heard of outside the linaits 
Local incidents prescribed by section 69. Such a mortgage executed in 
eaee**°^*^** mofussil would be treated as a mortgage by conditional 

® ® ■ sale, and one which is a combination of a simple mortgage 

and a mortgage by conditional sale would be treated as an anomalous 
mortgage.(^ 0 ) Indeed, between such and an English mortgage there is verv' 
little divergence but the two are enforceable by entirely different procedure. 
An English mortgage again, closely resembles an absolute sale with a con¬ 
dition of repurchase. But nevertlieless they too present some distinctive 
features to which allusion has been made in another connexion 
1056—10.o9). 


1398. Equity of Redemption.—Although the mortgagor may have 
agreed that, on his failure to repay his debt within the stipulated time, he- 
shall be deprived of his right of redemption, still the law gives him what is 


(1) Bank of Upper India v. Admini>i- 
trauir OeMfult 45 C. 653. 

(2) Ptr West, J., in Lai^d yiort^age 
of India v. Vi^thnu^ 2 B. 670 (672). 

(3) Ramalinga v. Samiappa, 13 M. 
15. 

(4) V. QaUhnort. 1 S.L.C.. (Oth 
Ed.), 613. 

(5) Ibid. 

(6) Evay\ v. ElUoti. 9 A. * K.. 342; 


Towtrson v. Jackson^ fl891]. 2 Q.B.,. 
484. 

(7) Rrtntn v. Sti>rty. 1 M. i G., 177. 

(8) Per Kay, L.J., in Toxvtrson v. Jack^ 
fton^ [1891] 2'Q.B.* at p. 488. 

(9) JugjetM'ttndas v, Rayndas, 2 M.I.A.*- 
487 (500. 501). (The law i$ the same as 
to usufructuaiy mortgagees. See 

(10) S. 98. pcMt/. 
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known as au " equity of redemption,” and he eau redeem his properly at 
any time allowed by law.<') This period is, under the present law of Limita¬ 
tion,<2) sixty years.<5> But, while the debtor has this right of redemption, 
the creditor has also the corresponding right of foreclosure or sale, which he 
may exercise at any time after the stipulated period. The mortgagor’s 
equity of redemption is not merely a personal right, or a right of action, but 
is an estate in landi^) and is transferable as such.t^) it, has been accordingly 
held that where, as in an usufructuary mortgage, the mortgagee is placed in 
actual possession of the property, the mortgagor still retains possession in 
law of the property, so that his title may be extinguished by adverse 
possession. 

The origin and development of the right of redeini>tion, which, as the 
term suggests, is a pure creature of equity, will he the subject of a future 
discussion. 

1399. Nature of a Moitgage>suit. —A suit on a mortgage U not a suit 
for recovery of a ” debt ” within the meaning ascribed to that term in the 
Succession Certificate Act.W so that no certihcatc ie required to enforce 

59. Where the principal money secured is one hundred 
Mortgage when vupees Or Upwards, a niorigago can be 
to be by »8su effected onlv bv a registered instrument 

signed by the mortgagor and attested by at 
least two witnesses. 


Where the principal money secured is less than one 
hundred rupees, a mortgage may be effected either by a 
registered instrument signed and attested as aforesaid or 
(except in the case of a simple mortgage) by delivery of the 
property. 

Nothing in this section shall be deemed to render in¬ 
valid mortgages made in the towns of Calcutta, Madras, 
Bombay, Karachi. Rangoon, Moulmein, Bassoin and 
’Akyab, by delivery to a creditor or his agent of documents 
of title Jo immoveable properly, with intent to create a 
security 'thereon. 


(1) S. liO, post : Bose Ammal v. 
nUhnmnf 2!) M. 33. 

(2) Act IX of 1008. 

(3) /6. Art. 148 ; Campbell v. Atlikesa- 
vatu, (1924) M. 736; 82 l.C.» 399. 

(4) Per Hardwicke, L. J., in Casbonie 

V. Scarjei, 1 Atk., 603; Cholmondely v. 
CUrUon. 2 J. & W., O.A.. 4 BU. t ; 

LoUa Kanhoo Loll v. Manki, 6 C.W.X., 
601 (610). 

(6) Lewis V. Saaffie, 2 Ves.» a. 431. 

( 6 ) Lalla Kanhoo IaiU w hfaukit 6 


iWV.N., 601 (611); diaiienting from Krishna 
V. KtHhtvan, 20 M. 305; dwtinguisliing 
/ftapptsn V, Mannvikrama, 21 SI. I53 
(162). 

(7) S. 60» pmt. uoinm. 

(8) Act VII of 1889. 

(0) Koghunatk v. Poresh Nath, 15 C. 
54: Knnckan v Duij Naih, 10 C, .136. 
Mahomed v. Abdur Baham, 26 C. 839, 
dop^da V. SammifuUhayyan^ 12 M. 255; 
eontra in Fateh ('hand v. Muhamm^id. 
16 .4. 259 ; Nanchnnd v. Yentiuxi, 28 B. 630; 
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J400. Analogous Law- 

J404. History of AUeslu 
lion. 

1405. Previous Luu\ 

1400. Present Law. 

1408. Principle. 

1410. Saving Clause. 

1411. Meaning of Words. 

1412. Form of Mortgage. 

1414. Valid Registration. 

1419. Mortgage must be 
signed by the Mort- 
gagor. 

1420. Who may be an 
attesting xvitne'*s. 

1425. Meaning and suf- 
ficiency of Atiefftotioti. 

1427. E^ect of the 
Amendment. 

1428. AUestation of Ad¬ 
mission condemned, 

1429. Deficient Attesta¬ 
tion. 

1480. Does Attestation 
imply consent. 

1431. Mode of Proof. 

14.36, Consenting Third 
Party, 


SYNOPSIS. 

Paragraphs. 

14.37. Operation of un- 
attested mortgage. 

1488. Personal covenant 
when unenforceable. 

1439. Admissibility and 
proof of unregistered 
Mortgage. 

1441. Compromise and 
security-deeds. 

1442. No Mortgage. 

1443. Stamp. 

1444. Novation or further 
charge. 

1445. When interest ex¬ 
cluded. 

1446. Mortgagor pays for 
Stamp. 

1447. Unstamped Mort¬ 
gage. 

1448. Registration shifts 
onus. 

1449. Alterations vitiating 
deeds. 

14.51. Value of altered 
deed. 

1452. Burden of Proof. 

1453. Oral Agreement, 

1454. Property secured 
less Ra. 100 in value. 


1455. Assignment of 
Mortgage. 

1456. Deposit of title 
deed : Equitable Mort¬ 
gage. 

1457. Prerequisites of an 
Equitable Mortgage. 

1459. Meaning of De¬ 
posit. 

1460. Intention to Mort¬ 
gage material. 

2463. Property charged 
by deposit of deeds. 


1464. May relate to any 
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1466. Sub-Mortgage. 

1467. Condilianal Mort¬ 
gage. 

2468. No writing re¬ 
quired. 


1473. Priority. 

1474. Equitable Mori 
gagee'a remedy. 

1475. Mortgagor's RigMa- 

1476. Other kinds of 
Equitable Mortgages. 

1477. Mortgage of move¬ 
ables. 
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1400. Analogous Law. —This section which is hamed in accordance 
with the Indian Registration section 17, has been extended to all the 

cantonments in British India.Similar provisions in favour of compulsory 
registration ai-e made by other sections requiring other transfers to be 
similurlv registered/^) The second and third paragraphs of the section have 
been inodifted bv on amending Aet,(«> and by the substitution of “ a 
registered instrument” for " an instrument ' in the second paragraph,(5) 
ai°d the words “ Rangoon. Moulmein, Bassein, and Akyab, " in place of 
and Rangoon ” in the last paragraph/®) In the liill, as originally drafted, 
the following proviso was proposed to he added, but it was eventually 
abandoned; ” Provided that the Bocal Government may. with the previous 
sanction of the Governor-General in Council, from time to time, by notitica- 
ti<m in the local official Gazette, direct that all or any mortgages made 
within the territories under its administration or any party thereof, shall be 
effected only bv such instruments as aforesaid.” The lust paragraph as 
amended by the proposed Bill originally also ran thus; ” Nothing in this 
section shall be deemed to vender invalid mortgages made in the towns of 
Calcutta. Madras, Bombay. Karachi. Rangoon. Moulmein. Bissem and 
.\kvab, by delivery to a creditor or his agent uf documents of title to 
immoveable property, with intent to create a security thereon.” l^ut the 
assignment of a security created by an cquitabU* mortgage ontsKh- 
the privileged places would now require to be registered, though if the 
security was created before the Act, its assignment even after the Act came 
into operation in a non-exempted town was held to he saved hv virtue of 

fl. 2 («)/’^ 


1401. The more stringent provisions as to registration are said to have 
been proposed with a view to overcome the difticulty as to priority 
occasioned by the competition of an unregistered with a registered instru¬ 
ment. (§ 846). The amendmentt®) geeks to cut the Gordian knot in a 
fashion truly heroic. It is officially vindicated in the following words, which, 
however, take no note of the hardship, expense ami inconvenience, not to 
speak of tbo delay, which it has thereby occasioned:— 


Under the Indian Registration Act. 1877, registration is compulsory 
in the case of certain documents and merely optional iti^ that of others. 
Documents of the first class are practically of no effect unless registered, 
hut those belonging to the latter are equally effective, whether registere.l 
or not. subject to this limitation, that, if umegistcred. they are liable to ho 
superseded by subsequent registered documents. Among tlie dociimciits. 
the registration of which is optional, are those relating to tlu- transfer of 
rights in immoveable property of less than Rs. 100 in value, and it is in 
consequence of the questions that have arisen in connection witli this latter 


(1) Act III of 1877. 

( 2 ) 8. 32 (1), Act XIII of 1889. 

(3) 8b. 54 (8aleB), 107 (Loasos). 118 
(GxohaiigM). and 123 (Cifts). 

(4) Act VI of 1904. which came into 
force on 11th March, 1904. 

<6) 8. 3, Act VI of 1904. 


(H) Ibid^ R. 4. 

(7) Aw aViM V. Rutnan, Ty L.B.R.* 03 ; 
4 I.C,, 288; Kokyo v. ('urpen OAe//?/, 7 
Bur. L.Jm 140; 24 l.C\ 7f)0. 

(8) Which cAnie into force on lltli 
Marc1i» 1004. 
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Claris of docimieiits that the present Bill has been prepared. There was at 
one time a diversity of opinion as to the effect of section 50 of the 
Kegistration Act, which postpones all unregistered documents relating to 
land, of which the registration is optional to a subsequent registered one of 
tlie same character. But it has recently been decided by all the Chartered 
High Courts, us well as by the Chief Court of the Punjab, that the section 
should be read subject to the equitable doctrine of notice, or. in other words, 
that an unregistered document should not be postponed to a registered one 
where it can be shown that the transferee under the latter had notice of 
the transfer evidenced by the former at the time when the latter was 
executed. These rulings did not appear to the Government of India to 
leave the ’aw on a satisfactor\ footing. They learnt that in England there 
had been divergence of opinion with regard to the propriety of the recognition 
of the equitable doctrine of notice in connection with the construction of 
the English Registry Acts, and that that doctrine had in 1884 been 
deliberately abolished'by Parliament in the ease of the Yorkshire Registry, 
whilst past experience in this country had shown that the application of 
that doctrine in India was open to very grave objection. The Indian 
Registration Law prior to Act I of 1843 expressly provided for notice, and. 
as stated in the preamble to that Act. it was in consequence of the ‘ forgeries, 
perjuries, fraudulent concealments and other practices ’ to wl\ich the 
application of the doctrine gave rise, that that .\ct. which ignored the 
doctrine was passed. 


" After giving the whole (juestion very careful consideratiou the 
Government of India came to the conclusion that, instead of attempting to 
amend the provisions of the Registration Law. as to priority between 
registered and unregistered instruments relating to the transfer of land in 
order to meet the difficulties to which the existing law gives rise, the better 
course would be so to amend the law on the subject of transfer of immoveable 
property as to make it impossible for such difficulties to arise in the case 
of future transfers of such property. It seemed to them that this result 
could be obtained if the law required all transfers of such property through* 
out India, when effected by written instruments to be registered. They 
accordingly asked the opinion of Local Governments, on the following 
proposals designed to carr" out this intention: 

(1) that the whole or certain sections of the Transfer of Property Act 

1882. should be extended to the parts of British India to which 
that Act had not yet been extended under the powers conferred 
by section I, namely, the Punjab, and Lower Burma outside 
Rangoon; 

(2) that section 59 of the Act (relating to mortgages) should be 

amended so as to reqviire all mortgages effected by written 
instruments to be registered, whatever the amount secured ; 
and 

(3) that section 107 of the Act (relating to leases) should be amended 

so as to require all instruments of lease to be registered, and 
all leases made by oral agreement to be accompanied or 
i followed by possession.” 
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1402. NMtb regard to the hrsl point the Goveruineiit ot the Punjab 
objected stvougly to the extension of the Act to that Province, and, as the 
argument advanced by the Local Government against this proposal seemed 
to the Government of India to be of much force, this proposal has been 
abandoned in so far as the Punjab is concerned. The Government of Burma 
desired (i) to extend the whole of the Act to the towns of Moulmein, Bassein 
and Akyab. and to include those towns in the list of towns contained in 
sections 59 and 69; (h) to extend sections 54 . 59. 107. 117, 118 and 123 to the 
whole of Lower Burma with the exccpli<ni of areas to which the Registration 
Act does not apply and of specLally backward tracts; and (iii) to take power 
to extend from time to time any i)art of the Act which may appear to it 
to be suitable to any part of the province. 'I’he amendments of the Act 
proposed in clauses 2 and 4 of the Rill arc designed lo enable the Ix>cal 
Government to give effect to its wishes in this respect. 


.Vpart from the Punjab, all Local Governments accepted the second 
proposal which is given effect to by the amendment of the second paragraph 
of section 59 of the Act contained in clause 3 of the Bill. The proviso 
which it is further proposed to add to the same section of the Act is 
intended to give effect to a suggestion of the Government of Bengal that 
Local Governments should have power to rctpiire mortgages made within 
their territories even when securing a less sum than hs. KX), to be effected 
by registered instrument.” 


1403. The law for proving documents reijuiring attestation is laid down 
in sections 68 to 71 of the Indian Kvidcncc Act.“> This section is numbered 
.58 in the Bill and is stated in the marginal note to apply to defeasances. 
'The last paragrapl> was subsequently added for re.'isons <jUOted in the next 
paragraph. 


1404. The necessity of attestation for the purpose of completing a 

deed may be traced back to the brevia mentioned 

History o! St- by the feudal writers which were written memorandums, 
tMtstloD. introduced to perpetuate the tenor of the conveyance and 

investiture, when grants by parol only became the foundation of frequent 
dispute and uncertainty. ’ To this end they registered in the deed the 
persons wlio attended as witnesses, which was originally aeeomplished 
without the witnesses being reejuired to sign their namc-s, and w-hich was 
not always in their power, 'Phey only h»-ard the deed rend, and the scribe 
then added their names in the form of memorandum. Such witnesses 
were at one time associated with the judges of the court bai'on. hundred, 
or county court, and joined in the verdict.<2) Bui thU law wa-s abrogated 
by the Statute of York.<5> With the revival of learning in the beginning 
of the fifteenth centurv. the custom of witnesses subscribing their own 
attestation became more general and thus arose ihe custom, which was 
necessary rather for preserving the evidence, than for constituting the 
essence of the deed.(«> Similarly, while sealing and delivery have continued 
to be the indispensable pre-requisites to make a deed operative, it is some¬ 
what doubtful if a signature is regarded as equally neeessary.f« 


(1) Act 1 of 1672. 

(2) Oo. Litt., 6. 

(S) 12 Edw. II., St. 1, C. 2. 


(4) 2 Black. 307. 

(5) AnRon'R Contracts (9th Ed.)t 67. 
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1405. lliis Act has for the first time made writing and registration 

coiin.ulsorv in the case of mortgages here described, as- 
Previous Law. previous law enjoining the necessity of writing. 

and registration in similar transactions. The law prior t-o the present Act 
was as remarked before, the Hindu law which permitted a mortgage b> 
mere verbal agreement. There were, no doubt, the provisions of the Indian 
Registration .\et uliicli made registration eornpulsory it there had been a. 
uriiiiu' but even then there was no provision for attestation now made tor 
the first lime bv this enaetinent. so that mortgages executed before it need 
not have been in uriting. and if in writing they need not have been attested 
bv anv witnossesO’ though the writing, should have been registered in 
conformity with the provision of the Indian Registration Act.(2) In a cml 
suit which terminated in a compromise filed in court on the 1st Apiil !».>/ 
one of the parties acknowledged the right of the other to remain in possession 
for a period of 12 vears in lieu of the mortgage money, after winch ^he jthei 

were to redeem on payment of that amount. ^tbL 
redemption, hut the mortgagee-defendant resisted it < n the ground that the 
petition of compromise was invalid for want of stamp and registration, hu 
the Privy Council held that the petition was merely evidence of an oial 
contract which alone thou sufficofl to constitute a mortgage. 

1406. Bv a recent amending Act. the moaning of att-estation the 

iMinioscs of this section has been considerably i«oa‘ned. 
Present Law. Before its enactment, the meaning of the term attest¬ 
ed " was the subject of a serious conflict between the various High Courts 
of India. It was held, on the one hand, that there could be no valid 
attestation unless the executant affixed his signature to the ins^ument in 
the presence of two witnesses; on the other hand the Allahabad High Court 
hedd that this was by no means a necessary prerequisite, and that a 
document might- hr validiv attested even though the executant had merely 
admitted his execution to the attesting witnesses. In 1912 the Priy 
Council affixed their seal to the former view.(«> In so holding their Lord- 
ships admitted that the word “ to attest had a dual meaning and they 
further admitted that the Knglish cases decided since 1752 have const^ed 
it in its enlarged sense even where the Statute of Frauds^®) required a Wul 
to be signed by the testator in the presence of the witnesses. But neverthe¬ 
less their Lordships held the Indian Legislature to have used the ternv 
IQ its narrow sense, because, they argued, that while section 50 
section 63) of the Indian Succession Act. explained its wider meaning this 
Act used the term without any explanatory clause. They, however, added 
that some English Judges had demurred to the \vider use of the term in 
the earlier English cases, and the trend of their view appears to have favoured 
the narrow interpretation for its ovm sake to which they gave ^ currency. 
In this state of the law, several attempts were made in the Indian Legis¬ 
lature to widen the scope of attestation mainly on the ground that as the 


{!) Jalikar v. Mvkuvda^ 39 C, 227 ; 
Ahmad Saza v. Abid HimsaiUt 38 A. 494 
P.O. 

(2) Acts XVT of 1864; XX of 1866; 
Vm of 1871 ; S. 17, Act III of 1877 re¬ 
enacted as Act XVI of 1908. 

(3) Ahmad Raza v. Ahid HuMtrif 


38 A, 494 P*C.; Rameshnvr \\ Sheo Naikp^ 
45 A. 388; Nga Lu Daw v. Mi Mo Yi 
(1915), 2 TJ.B.R., 66; 31 LC. 87. 

(4) Skamu Pattar V. Abiul Khan 65 M.- 
607 P. C- 

(6) *29 Car. II C. 3. s. 5. 
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mort..o»e deeds ere now compulsorily registrable, attestation in the narrow 

rensTons^oxtracted from tlu‘ statement of Objects :md lle»j,ons . 

The other view would not only create a discrepanev between the two 
Acts of tke s.nne Legislat«re(0 but at times defeat the vciy purpose o 
atte^^tation since as between two witnesses, one of whom was presen 
Uuou^u the whole transaction, and the other who was absent during all 
nrtime but happened to be casually present when the executant was affix- 
n^hirsi-nnture the former should bo preferred on the principle of aw 
for centuries accepted hy the (’ourls ns estabhslu'd beyond question, that 
an attesting witneL is one who is a living repository of the hicts and eircum- 
sancet ttending the execution of a deed: that is. for instance whether 
tlu mrties wore at amis length, or whether any inducement, fraud, mis- 
Jenresentntion or other influences were brought to bear upon the executant 
to Sain his consent to the execution of the .Iced, The narrow view of the 
Privy Council has led to widespread subornation of witnesses with the result 
t^^ d the mortgagci-s find their suits a mere gamble, the success of which 
depends upon \hc evidence of their attesting witnesses. Where these wit¬ 
nesses lie.^ being suborned by the mortgagor, the nnfortuiiate mmtgageis 
e inr.ot have recourse to tin- provisions ..f section -1 of the Indian Kvidence 

Act, 1872.” 

1407. It will be noted that the amemlment made to 
clause in s. 3 assimilates the law of attestation under the ^ct to that co - 
tamed in the Succession Act. that is to say, as much as cou ( i i 

rF'r • ,r: 

attesting 'vitncsses at he same tm^ attestation 

been present to sign in thoueh in practice it would be well 

should conform to attesting witnesses arc required to add 

ns n precavitionary ,1^ vi in the presence of the executant or from 

that b«ve ^ ) personal acknowledgment of hi.s signature The 

whom they had <\mcu\ty undoubtedly felt in the case of Parda- 

sinci the acknowledgment will he equally good if given 
nashin , .u n„rflnh The defect of the present Act is that- 

by a '“-'y l..aa tbo aama fooling a. n Will overlooking the 

‘fact that a Wm <loe, not require to be regiatorert an,l that, therefore, .t naay 


(1) I.e. betwoen b. 63 of the SucoBSsion Act and this Art 
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The difference 


justify a more stringent provision regarding attestation, 
between the old and the new law may b(‘ thus set out: — 


OLD LAW. 

(1) 2 more witnesses necessary. 

(2) Tlay mus^t witness the e^xecution. 

(3) TJierefore. they must botli be 

present whou the executant's 
signature is made. 

(4) They thi^maelves Jriasl sign after 

his cxecaiioD. 

(6) It is not necessary that they 
should have themselves signed 
their names in the presence of 
earh <4her. 


NEW LAW. 

(1) 2 or more witnesses necessary. 

(2) Thfy nttd not have witne^ffed the 

exfeudotty if beinff sufficient if 
thet^ hare the execution or 

received its admission from the 
ezecutQ$\t, 

(5) Thtu need not be all present whe$k 
tne executant signs name 

or admits execution. 

(4) They must themselves sign after 

execution^ 

(5) They 7nHst h4Xve signed in the 

presence of the executant, 

(6) 'The admission must be personal. 


1408. Principle. —As has been explained in the commentary on section 
54. the primary object of these sections was to prevent fraud by giving 
gieater security to titles created thereby, as also to simplify the determina¬ 
tion of the question of title even where conflicting claims are made (§ 1047). 

The policy of this section is thus explained in the third report of the 
Select Committee.0) “ We agree with the Law Commissioners ^at the 
requirements of registration will not only diseonrnge fraud and facilitate 
investigations of title, but that it will also preclude some difl&cult questions 
of priority. A majority of us, however, think that where the principal money 
secured is less than Ks. 100. (he assurance need not be registered, and we 
have altered the Bill accordingly. Our colleague, Mr. Stokes, dissents from 
this alteration as, in his opinion, all encumbrances should appear on the 
register. I’hose who mortgage their property for small amounts, as u rule, 
reqviire protection from fraud more than those who mortgage for large 
amounts, and the changes impending on the working of the law will deprive 
the requirement of registration of all hardship, even in the pettiest cases. ”(2) 
It may he added that Mr. Stokes' views have been since acted upon by the 
Legislature, which has now made registration conjpulsorv (§ § 1402. 1403). 

1409. The effect of the amended section is that all non-possessory 
mortgages irrespective of value must be registered the only exception 
being made in the case of an \isufructuary mortgage below Rs. 100 in value, 
or one in which the transfer is accompanied by delivery of possession. 


Tlie section has, of course, no aj)pHcation to contracts preceding or 
relating to mortgages (§ § 1300—1304) and in fact to anything which would 
not operate as a mortgage of immoveable property (§ § 185, 186) of its 
own force (§ § 185, 186). In the Punjab it is held that a mortgage may be 
created by a decree^*) but a decree though' it may create similar rights still 
remains subject to the Procedure Code. It can never possess all the 
incidents of a mortgage and it seems a misnomer ever to call it a mortgage. 


(1) Dated 11th Marcli, 1881. 

(2) Cit6d in JCtt^hnciniyna v. Suranna, 
l6 M., 148 (167, 168), F.B. 


(3) Ahmed Khan v. Mahla Khan [1882] 
P.R., 132; followed in Debt Sahai v# 
Jftamji Das, [1918] P,R., 56; 46 I.C., 460. 
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1410. Tlic Iasi ijurugrajih was the subject of much differcucc of opinion 

Saving clause section.O' Mut, Ui, 

® ' Select Committee, who then reconsidered the Bill, took ;t 

different view and restored it to its present jilace. In doing so thev said 
A majority of ns are of op.iniou that eqthtai)lo tnortgages hv deposit. i)f title- 
deeds sliould be valid when they arc made in Calcutta, Madras, Homba\. 
Kangoon and Karachi. The practice of raising monc\ on siich securities 
has long been established in those towns, and any attempt to disturb it 
would cause much iuconvenience. Here, again, Mr. Stokes dissents on the 
ground (a) that such mortgages are <ipposed to the policy of the rt'gistration 
law ; (b) that they lead to the evasions of the stamp-duty ; (e) that thev av 
at variance with the princi[)le of making tin- systtuu of transfer of immove¬ 
able properly, as far as possible, a system of [lubllc transfer; and (d) that 
wlien the amount secured is Ks. KKt or upwards, they would be inconsistent 
with the general rule in section reqtnring a written instrument.”0^’ 

The elause was ultimatel\ ado|iti'd. as its omission was from the beginning 
feared to ’’inconvenience the mercantile community,"*** In Kngland thi- 
doctrine of mortgage hy deposit of title-deeds hud long been in vogue, and 
while there too they had to fight their way to recognition, the benevolent 
action of the Court of Cliaticery was mainly instrumental in obtaining for 
them recognition on the grovmd of commercial expediency. " In commer¬ 
cial transactions," observed T^nrd .Abingcr. " it may be frequently necessary 
to raise money on a sudden, before an opportunity cun be afforded of investi¬ 
gating the title-deeds and j>reparlng the mortgage. Expediency as well as 
necessity lias contributed to establish the general doctrine, although it mav 
not he in consistency witli the Statute."<5) 

1411. Meaning of Words.—" ir/jc» fiir firimipal monetf secured is onr 
hiitulrfd rupees What if the mortgage he for the performance of an 
engiigetnont. which may give- rise to a |»e(Uiniary liability." the money 
value of which is unascertainedV Tn such case it appears, the consideration 
will have to be reduced to an approximate money value for the purpose of 
registration. The principal mc)ney secured would include also a future 
advance, The “ term principal money " is intended to. but does not mean 
consideration generally, " .1 morffinffe ran hr efjeeird." The mortgage is 
complete if it confornis to the requirements of the preceding section. But 
in order to make it effectual or operative it nuist comply with the require¬ 
ments of this section. If it does not. the mortgage is ineffeefive. “ Signed 
by the wnrffja/for/' Signaturi* includes also a mark with reference to a 
person who is nnahli* to write his “ Deliver;/ o1 the property : 

For the meaning of this phrase, see section 54 ante (§ 1074). ‘‘ DeUvery.. 

with intent to create a securil;/ thereon A mortgage created hv the* deli' 
very of title deeds is an equitable mortgage. 

1412* Form of Uortgftge. —Section 58 defines a mortgage-deed, and 
this section lays down that a valid mortgage of the value of Rs. 100 nr 
upwards can only he mtide hy a (i) registered instrument (ii) signed by 


(1) By tho Law CommiRKionera (nee 
their Report, date<i I5tli Kox’eml>er IS7a. 
p. 35). 

(2) In the original S. aa, wliu'h in now 
8, 59. 

(3) Report, dated Ilth Marrh 1881. 

(4) See report of the Select Committee. 


dated 19th February, 1870, S. 21. 

(5) Keys v. WiHiams, 3 Y. Sc C.. 00. 

(6) S. 3 (12). General Clauses Act (J 
of 1887); S. 3 (52) General Clauaen Af t 
(X of 1897); S. 3, Indian Regif^tration Aft 
(XVI of 1908). 
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the mortgagor, and which must be (iii) attested by two or more witnesses. 
A simple mortgage of whatever value must satisfy these requirements, 
but in the case of other mortgages an exception is mady as in the case of 
a transfer by sale, I'ig., where the principal money secured is less than 
Hs. l(i(). !i mortgage may be effected either by only delivery of possession 
in wliich case no assurance is inflispensable. or by a registered instrument 
duly executed or signed by the mortgagor and attested i)y two or more 
witnesses, in which case there need not be deliver^' of po.ssession. 


1413. Tlie term “ principal money seevired " in the first clause is 
intended to exclude interest in calculating the value of the instrument for 
the purpose of this section. 'Phis clause is so far clearer in this respect 


than the corresponding clause in the Registration .\ct, where reference is 
made to “ the value of the mterest in the property " on the strength of 
which it was at one time held that, in determining the value of the interest 
secured by the instrument ikjI only the principal, but also the interest 
thereon, must be taken into consideration.(t) But this view has now been 
definitely overruled,and all tlie High (’ourts are agreed that for the 
purpose of registration, only the principal sum, inedependcntly of any 
possible accretions, is to be regarded as the value of the interest.^ This 
section, it will be observed, does not take into account any consideration 


other than monyy for which a mortgage may be made, but it is apparent 
that, where the consideration takes some other shape, it must be valued 
for the purpose of registration, naturally in the coin of the realm and the 
principal money can then be determined. 


1414. Valid Registration.—A document is deemed to be registered 
within the meaning of this clause, when it is duly registered. (§ 82.) 
Hence, where the description of tbe property is misleading and insufficient 
for th.e purpose of indentificatiou, it has been held that its registration was 
invalid.So again a document- is not deemed to be <luly registered, if the 
act of registering it has been performed by an officer not dvily empowered 
in that behalf, or the document was admitted to registration beyond time 
and in violation of the provisions of section 23 and 34 of the Indian Regis¬ 
tration Act.fW or if it was presented for regi.stration by a person not duly 
authorized to do it,<'^) or if the property is situate in a different district 


(1) Darshan Singh v. Hanmanla, 1 A. 274; 
Himmat Sing v. Seiva Ram, 3 A. 715 F. B. 

(2) Habib’UlUi v, Nakched Raf\ 5 A. 447, 
F. B.; AtnriUi Telin v. Oobind Rao, 10 C. 
P.L.H., 10; overruling Sardar Babu v. 
Oopal, 0 0,P.L.R., 76; followed in Lax- 
man Rao V, KeahOf 4 Na^. L.R., 00. 

(3) Ramdoolary v* ThctcoKyr Roy, 4 C. 

61 ; Korban Ally v. Sharada Proshadj 
10 C. 82; Makhcnlal v. 19 C. 

623, F. B.; Nanabin Lukshman v. Afiant 
Bahaji, 2 B. 353; I^ayo Kanalurta v. 
Babq;i, 8 B. 611; Narasayya v. Ouruvappa, 
1 M. 378 ; KaUamuri v. Paddalu, 6 M. 
119, 

(4) Nago Kanaturia v« Babaji^ 8 B. 610. 
(6) Baijnath Tewari v. Sf^o Sahoy 

Bhagut, 18 C. 657, F.B, 

(6) Raya Ragholia v. Annapurnahai^ 
10 B.H.C.R., 98 ; Karim Baksh v. Rahim 
Baksh^ (1900) P.L.R,, No. 21; Maung 
Kya V. V. SUhambaramy (1907) 4 


88 ; contra Ramji v. Satyad Wazir Husain^ 
(1911) 14 O.C., 207 ; 11 LC., 925. holding 
that the defect might be cured by S. 87 
of the Registration Act. It will be cured 
if being presented wntliin tune, it is ad¬ 
mitted after. Bamjf Mai v. Wazir Husain^ 
11 I.C., 925 (926). In Oopol Chandra v. 
Suretidra Kumar, 16 C.W.N., 686, the 
executant liad altered the date before 
presentation and even then the Court 
based its judgment more upon this as 
estoppel against the mortgagor than upon 
the validity of its Registration, which it 
Ls submitted, could not be doubted. 

(7) Mujibun-nissa v. -46rfwr Rahims 23 
A. 233, P.C.; Khediluddin v. Banni Bibi 
36 A. 34, F.B., in which the deed was 
presented by the husband of a pardana- 
shin, but who was not her agent. A 
general agent not entitled to admit deeds 
to registration is not so authorized. Jan^u 
Prasad v. Aftah, 34 A. 331. Authority 
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than in which the document was registered by the Sub-Kegistrur of Sealdnh 
purporting to be a mortgage-deed of certain property witliiii the Sealdiih 
Kegistratiou Otbce, but in a suit maintained thereon the <lefen(lant c-onten<le<l 
that no such property as was described in tht deed ever existed; and im 
satisfactory evidence having been given as to its I'xistence. it was held that 
in the absence of proof that the property lay within the jurisdiction of tin- 
Sub-Registrar, its registration was ineffective and that the mortgage-deed as 
such could not tahe effect, though the fact of its Ixdug registered would 
enlarge the period of limitation.<*> So property erroneously described os 
lying within the jurisdiction of a certain kotwali. a sub-district of Bhagalpur 
and there registered by the Sub-Registrar, was held to bo invalid, on it 
being shown that the property lay in another sub-division, Bankura. 
although of the same district, and though the Sub-Roglstrar who had 
registered it exercised also the power cf the District Registrar of Bhagalpur, 
and to whom in that capacity all the Sub-Registrars of the district were 
subordinate.<2) The presentation of a document by an agent specially 
empowered to present it for registration after the death of the persons su 
empowering being invalid, no effect can bo given to the registration so 
effected.W In a Calcutta ease before cited it was held that a document 
shown to have been registered by an officer without jurisdiction, while it 
cannot affect immoveable property, may still be regarded as registere<l for 
the purpose of enlarging limitation.W But this is a view which is open to 
question, for a document cannot be regarded as both registered and not 
registered at the same tim<», though it may be for <lifferc»nt purposes. 
Wlietc a document is registen'd in contravention of the pivtvisions of law il 
must be regarded as unregistered, and so wholly void or destitute of legal 
effect under section 17 of the Registration Act.<®> But where a Sub- 
Registrar in disregard of the provisions of section 35 of the Indian Regis¬ 
tration Act, registered document jis against a person ilenying its exeoutiun. 
his action was held to be ultra virm. and the document was not admitted in 
evidence against the party denying its execution.W Toe effect is the same 
if the document is admitted to registration contrary' to the ])rovisions of a 
local Aot.t^ 

1415. A mortgage relating to two properties situate in two different 
Registration circles was registered in a circle on the basis of the property 
situated within that circle. It being found that no portion of the mortgaged 
property was really situate in the circle in which it was registered, the Court 
held the registration as to the whole inoperative, and that the mortgage, 
therefore, fell from its effect and could not affect any property comprised 
therein, though the deed was held to be good as a money-bond. 


will be aASumod if the exoutant was 
present. KarUi KUhen v. Harnuntint 
lOA.L.J., 510. 

(1) Jogintt V. Bhoot Nathy 20 C. 
054 \ 8. 38, Indian Kegiatration Act <XVI 
of 1008). 

(2) Baij Nath v. Shto SaJuiy, 18 C. 
550, P. B.j Btni Mndhah v. Khatir Mnndal 
14 C. 440. 

(3) Mujib-un>nUtm v. Ahdur Bahim, 
23 A. 233, P.C. 

(4) Jogin€€ v. Bhoot yath, 29 C. 064 
(603). 

(6) FaxH Sheikh v. Ktramuddi^ 0 C. 

W.N., 910. 


(0) Bnzi-iin’Nisnn v. Sabir Hxisaia 20 
A. 57. 

(7) E,g.^ If » permanent 1ca.se is rep is • 
terod contrary to the provisions of 
85. cl. (2) of tlie Bengal Tenancy Act 
{Faztl Sheikh v. Keramuddi, 6 C.VV.N.. 
010.) or a document purporting to transfer 
occupancy land is registered where tlie 
admission of such documents to registra¬ 
tion is prohibited as it ih hy the 
Tenancy Act, s. 45. 

(8) Joffini MoJian v. Bhulnofh, 6 C. W. 
N., 850 ; following Berii Aladhah v. Khatir 
MonduJ, 14 C. 440; Baijnath v. Sheo 
Sakay, 18 C. 550. F.R. 
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'I'hf bi’iilin*' of a deed is not evgn an essential part of the act of 
Kegistration, as its omission would be regarded as a mere defect of procedure 
cured by the provisions of section 87 of the Begistratioa Act.C^> So, of 
coursi-, will l)f an error of the Registrar in entering a document in a wrong 
book,<2) It is not for the Registrar to decide the question of title.<5) Being 
an exfcutivo otticer his duties are statutory and confined to ascertain the 
factum of execution of a document presented before him-t**) 

1416. A deed drawn upon plain paper, may, if it satisfies the 
requirements of a mortgage, fie registered on payment of a penalty. A 
document recited: “ I have mortgaged to you this day the above mentioned 
lands and houst* and vacant lands for the amount of money mentioned 
above." It %vas held to amount to a mortgage, and the fact that it recited 
that it was only a bargain paper and that a formal mortgage-deed on stamped 
paper should lie duly executed within a stated time, was held not to detract it 
from its operation as a mortgage-deed.So there is nothing here or in the 
Indian Registration Act to render illegal the division of what was apparently 
one mortgage-transaction relative to a loan of Hs. lfT8 into two mortgages 
of even date each for Ris. f)9 and unregistered.It cannot be said that 
such deeds evade the provisions of the Registration Act. and even if they 
do. th»>re is nothing in that .Xet to make them invalid. 

1417. Where a mortgage-deed is pritna focie duly registered, it is for 
tfie mortgagor to show in what respects its registration is defective. If a 
mortgage relate to two properties and it was registered in the circle in which 
one of the properties was situate, thg burden of proving that the property 
was not so situate, and thaf. therefore, its registration was invalid, is on 
him who takes the jden which he must discharge with every clearness. 


1418. Where a d«>eumen1 required to be registered its terms cannot 

be varied by .a later unregistered agreement. W) This does 
not apply to a receipt which operates as a discharge of a 
mortgage,But an agreement converting a sale into a 
mortgagi“ varies the terms of the registered deed and is inadmissible for 
want of registration. 


1419. Mortgage must be signed by the Mortgagor.—A mortgage-deed 

must be signed by the mortgagor. Now, “ signature 
indudw ®*^“*^’*^* not defined in the Act, but since by an amending Act.W 
* the provisions of this section are declared to be 

supplemental to the Registration Act, which defines a signature ns including 
and applying to the affixing of a mark.t^> it is clear that a mortgage-deed 
may be signed by an illiterate mortgagor by affixing his mark. In the case 


(1) SUauath v. BiMeeeur, 0 C. \V. N.. 
628 . 

(2) Paraahrampaut v. Bama, 11 Bom. L. 
R.. 1321 (1326). 

(3) Broja Oopal v. Abmaish, 5 I.C.. 
127 (128); Janki (Mt). v. Bisheahar. 7 
I.C., 614 (616). 

(4) Ss. 34, 35. Indian Registration Act 
(X^^ of 1908). 

(5) Moti Chand v. Sagan, 6 Bom. L.R.. 
090; Mutha v. Venkatachelapati, 27 M. 
348. 


(6) i?fr»y7 v. ChhoU Lai, 29 A. 50. 

(7) Jogini V. Bhoot Hath, 31 C. 146, 
O. A., from 29 C. 658. 

(8) Abdullah Khan v. Baaharat Huaain, 
35 A. 48 P.C. 

(9) Neelamani v. Sakadetia, 43 M. 
803. 

(10) Chaing Ky v. Afaoo, [1923], R. 52. 

(11) Act III of 1885. 

(12) S. 3. It is now similarly defined by 
the (^neral Clauses Act (1897), S. 3 (52). 
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of an illiterate executant, the practice is to touch tiu’ pen with whicli tin- 
scribe makes a mark for him. This view was at one tinjc opposed to an 
Allahabad decisiont^) which has, however, been since overruled.<2) Indeed 
the contrary view could not be maintained, for when it is said that the 
mortgagor shall sign the deed, it i.^^ by no moans implied that he shall 
affix his autograph signature or make a mark, which it is conceivable he 
may be physically incompetent to make for himself. Indeed, apart from 
any incapacity to sign, the mortgagor, whether literate or illiterate, may 
employ another to sign for him. and that would be liis signature, being 
made by one who had been constituted (it may be for that limited purpose 
only) his alter ego : ^ui favii per alium facif per Indeed, without such 

power, which forms the integral part of the larger power of delegation, it 
would be impossible to carry on the commerce (f life. manual signing 
is not essential to the validity «}f a signature. In England, signature on 
a will by another guiding the testator's hands has been deemed to !><• 
sufficient.So also a mark or stamp by a person, whether llliterat-e or 
not/^) initials.or initialled seal have been held, to be sufficient authen¬ 
tication.But a plain seal is insufficient.18) and so a man cannot sign 
by passing a dry pen over an existing signature.<8> Pencib^®) or stamped 
printed signature^”) of the real or assumed name of the executant, (12) or 
only his surname, is sufficiently valid.<'*) Even a signature without any 
name at all. as for example, the words Maharaja Bajpay Sreeman Maharaja* 
dhiraj is enough. 

Where the executant’s name was written by the scribe, and ihe 
executant added “ L'lhhitan Khode " (writer's self) it was held to b<' a 
sufficient signature of the executant within the meaning of section 10 of the 
Limitation Act, and so it would be sufficient under this section.(*&) 

1420. Then, again, since all that the mortgagor is recpiired to do is to 
sign the instrument, it follows that the mortgagor need not subscribe to the 
document, as is no doubt caistontary ; but it is enough if he signs it in any 
part of the document, provided that the name be inserted in such a manner 
as to govern the whole deed. 08 ) But if the deed is described on several 
sheets, the exi-cnlaiit must, it would ap|Hsir. sign iill.<)’) unless tlu* sheets, 
were at the time of execvition so joined together as to form a single 

(1) Mcti Begam v. Zorawar, [ISftt)) 1.10 ; Kevil v. Lyneh. 8 Kq. Ir., 249. 

A. W.N., 198. (10) Greary v. Phynics, 5 B.&C,, 234. 

(2) Deo Sfirain v. Kukttr Bind. 24 A. (11) Snndfr/toii v. Jticknon, 2 B. &. P., 

319, F. 13.; followed in .SVmi Bhuetiii v. 238; SVhnuder v. iVfWi*. 2 M. & S., 288 ; 
Chandan Pentuikar, 33 C. 861. To the same Tourett v. Crippn, 27 W.R. (Eng.). 70C»; 

ettoat ShrikUan V. Sonba, 1 N. L. R.. 14. xMadtibkuai v. .Sinyara, 7 M, Eilnpa 

(3) “He who acts through another v. Amuitnalai. ib., 7fi. 

acta through himself,” is in the same (12) Re Clarke, 1 S. k T., 22 ; Re Douce 
position as if he had himself acted. 2 8. ic T., .lOS. 

(4) WiUon V. Beddard, 12 Sim., 28. (13) M>b v. Stanley, 5 Q.B.. .‘>74. 

(8) Baker v. Denniny, 8 A. & E.. 94. (14) Gunee Biewa/i v. Sree Gopal, S W.R., 

But in Sanada v. Emp. 32 C. 550. the 39.5 (397). 

thumb mark by a literate person was (15) v. Baikanta, 31 C. 1043. 

held not to amount to a signature within (IS) It was expressly so decided in 

the meaning of 8. 3 (62) of the General construing tlie same word used in S. 4 
Clauses Act (X of 1807). of the Statute of Frauds (29 Car. II, c. 3); 

(6) Re LewUt, 6 P.D., 116; Be Savory, Ogilvie v. Foljnmhe, 3 Mar., 5.3; Lobh v. 

16 Jut.. 1042 ; Moheeh Lall v. Bueaunt ,StantUy, 5 Q.B.. 574; Colon v. Colon. L.R. 

Kumary, 6 C. 340 (345). 2, H.I... 127, (143). Lemayne v. Stanley, .3 

(7) Re Btnereon 9 L.R., Ir., 443. I..ev. 1 ; Froem., 638. 

(8) Ibid, (17) Bight v. FriW, I Doug., 241. 

(9) Caeenunt v. Fii/ton, 5 Moo. P.C., 
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cmliimous whole.A doeunieut is a nullity, if the executant of it signed 
only on the first page, but did not sign on the other pages, having discovered 
Ih it it was not in accordance with the terms previouslj' agreed upon. Such 
a flociinn-nt does not require to he set aside or cancelled in order to entitle 
.iii\ person to the possession of the property covered by it as against the 
[u i'fiii in wln)se favour it stands.t^) 

1421. So again, if the dt'cd be signed in blank, the deed being after¬ 
wards engrosseil fher<‘OU, the instrument is not wholly void if it appears 
tiiat the signatory Inul given authority to engross on the paper. Thus, 
w lu're a person sigiu’d his name on a blank paper with an endorsement 
ill his own Inindwriting that the '* mortgage-bond for Rs. 21,750 on account 
"f Hinidis executed by me is correct,” it was held to h? good evidence of 
tiie authorization so as to make the subsequently executed deed valid. 
The question really depends upon the intention of the executant. If he 
executed the flocmiieut knowing its contents, but without appreciating its 
legal effect, h<- cannot deny its execution. On the other hand, where a 
contracting party who cannot read, has a conti*acb falsely read over to him, 
and the contract written differs from that pretended to be read, the 
signature on the document is of no force, because he nevgr intended to 
sign, and therefore, in conlennilation of law. he, it is said, did not sign 
tiu- document on which the signature is madc.t^> But in such a case the 
iiKirtgage in hinu will have complied with the requirements of this section 
and would, therefore, he prima facie a good mortgage, though it would fail 
for fraud practised on the executant. 

1422. In the case of illiterate debtors, sometimes the executant simpljr 
touches the pen of the scribe in token of his execution, and while ordinarily 
the scribe makes some mark for the debtor, as the mark of a plough, a 
dagger, a pair of scales or draws a circle representing a bangle according to 
the occupation or sex of the executant, still this is by no means invariably 
done or regarded ns essential, and not a few deeds are executed without 
any mark of any kind.t^l In such cases the deed should still be regarded 
as fluly signed.With respect to deeds executed by an illiterate pnrdn- 
nashin. it has been held that it should be read over to the executant, but 
not fluently without stopping anywhere so thal the executant could not 
grasp its meaning.Pardanashins are generally the objects of special 
solicitude, and they have heon. therefore, classed in a category apart, and 
the law relating to them follows a special course which has been treated 
of elsewhere. (§ 316). 

(!) Wit^or V. Price, 2 B. & B.. G60; C.W.N.. 329. The question of attestation 

Doefi Willuim.'i v. Evane, 1 Cr. & M., was. howex’er, overlooked. 

42; under the English Wills Act (1 Viet. (4) Foster v. Mackinnon, 1 Co. Rep, 
e. 20. s. 9) the will must be signed “at (Pt. 2), 445; followed in Dagdu v. Bhana, 

the foot or and thereof,” but the provi- 28 B. 420 (427) ; c/. Lnkshmi Does v. Hoop 

Sion having given rise to some very incon- Laul. 30 M. 169. 

venient decisions upon the precise situation (5) Cf. Hemchand v. Vohora. 7 B. 615 
of the signature, its terms have had to be (516) ; Kotappa v. Vallvr, 25 M. 50 (64) ,♦ 

further explained by 15 & 16 Viet, e. Seehachela v. Varada. 25 M. 65; Eduljee 

24. s. 1 ; which allows signature “ if it v. Abdvlla, 1 M.LA.. 401. 

be so placed at. or after, or following, or (6) Deo Narnin v. Kvkur Bind, 24 A. 

under, or beside, or opposite to the end 319, F.B.; Bamcharan v. Bhikari, 3 I.C., 

of the will, that it shall be apparent that 915; Bam Nath v. Sonba. 16 C.PX.R., 

tlie testator intended to assent to the 46. 

^ (7) Annonda v. Bhuban. 28 C. 540 P.C.; 

Behciri V. Oobtndo, 30 C. 433. ef. Dagdu v. Bhana. 28 B. 420. 

(3) David Yule v. Bam KheUoan, 6 
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1423. When a document is intended to be executed to severul persons 
but is executed by only some of them, others refusing to complete it, the 
<juestion whether it takes effect as against those who have executed it, 
notwithstanding that the rest have declined to join in Its execution, depends 
upon the intention of the parties.<i) Three undivided brothers in a Hindir 
family, and the minor son of the eldest brother, were the intended 
executants of a mortgage-instrument. The eldest brother alone signed for 
himself and his son. The major portion of the consideration consisted of 
prior bonds and notes, one of which was executed by all the brothers jointly 
and the rest were executed by the younger brother. The eldest brother was 
nowhere described as the manager. The younger brothers having refused 
to sign the mortgage, the question arose as to whether it bo\md the actual 
executant, but it was held that he could not be so bound, since his 
execution was made on the faith that the brothers would join, and their 
refusal put an end to the agreement proposed, but which was never 
completed.(2) 

1424. Who may be an Attesting Witness.—Tliere is nothing to ()ievent 

any person from attesting a deed provided lh.it he has attained sufficient 
maturity of understanding to be able to give evidence. A minori^) and an 
illiterate person may validly attest, the latti-r liy affixing his nuirk or by 
the customary mode of touching the scribe’s pen who ths-n write.s his name 
or makes a mark for him.<*^ B\it several cxeciitants. who being collectivtdy 
classed as the mortgagor, cannot be taken to have attested for one another 
since the same person cannot be bt)t]i a party and a witness to 
the deed.(5) And in this respect the l•xe(•ulpe cannot be otlierwisi'(6) 
regarded. The surety, if any. is simil.arly in point of interest 
identical with the executant. But a person wlui is not himself n parly to 
the transaction but is interested in the money is an eligible witness. 
provided be has professed to act and sign as an attesting witness. A person 
who was present at the execution to witness his concurrence in the dec-d 
is not an attesting witness.Nor is the scribe though he may have- 
witnessed the execution. The conflict of views on this point has now been 
set at rest by a. decision of the Privy Council according to whom a person 
who has merely signed his name as n scribe cannot be Jin Jittesting 
witness But this leaves it open to the scribe to fill the dual rnir of a 


0) Siva^fimi v. 25 M. 

(2) Sivaftami v. Sevugnn, 25 M. 589 
(395); Seihnram v. VaAanla^ 54 M. 314 
(319). 

(3) fiiuhrnmaniam v. DoraiAin/fa^ 19 I.C., 
945 (944). 

(4) t^oAibhwian v. Chnndra. 33 C. 891 
(809); *5r<Art«an v. Sonhn^ 1 N.L.R.. 14 
(10); following Prankrishna v. Jadv Nnth, 
2 C.W.N., 605. 

(5) Naivoh Sarun v. Baroda Kant, 5 
r.C. 539 ; Peary Mohan v. Sreennth, 7 I.C., 
735 (730)- 

(0) Debendra v. Dehari, 15 I.C.. 609. 

(7) Batu V. Oopnl 12 I.C.. 631. 

(8) Hira Bibi v. Ram Hart Lai, [1925] 
P.C. 208. 

(9) Sarkar Barnard Co, v. Alak 
Monjary, [1925]. P.C., 99. To the eame 
effect. D^H Chand v. Loiu Sakharam, 
44 B. 43; Badri Prasad v. Abdul Karim. 


35 A. 254 ; Ram Rahu v. Oouri fiihankar 
4 O. L.J., 101 : 39 I.C., 153 ; Ram Bafuidvr 
V. Ajodhya, 1 Pat. L.J., 129; 34 I.C., 370 5 
My. P. Thrtuny v. Chefty, [1921], U.B.R, 
78 ; Chtay v. Po. Mya, ,50 I.O.. (R) 945« 
Mg. V. Chetty, 24 I.C., (R) 575; (contr ; 
Jagannath v. Dajrang Drs, 48 C. 912; 
Rajani Kant v. Panchanand, 49 C. 527 : 
Rristidhar v. Rokshak Ali, 03 I.C.. (C) 50 
Raj Narain v. Abdur Rahim, 5 
454 ; Dinamoyee v. Ban Behari, 7 C.W.N,, 
160; Paramasiva v. Krishna, 41 M. 635 ; 
Koilapalli v. Jataballabhula. 39 M. 1035; 
Ayyasami v, Kylasam, 20 I.C. (M) 409 ; 
Oobind v. Bhan Oapal, 41 B. 384 : Chiranjt 
LqI V. Pooma, 12 1114; 29 I. C., 

84; Radha Kishtn v. Fateh AH, 20 A. 
632; Muhammad Alt v. Jaffar Khan, 
[1897], A. W. N., 146—which muBt 
deemed overruled.) 
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T attesting witness if he has signed his name as such.d) 

Attestatum being niatena] to validate a mortgage, the interpolation of a 
witness s naiiH‘ IS a niiiiterial alteration, which vithvtes the assurance.(2) 
In a niortgag^-.lK>nd. not properly attested, the signature of the Sub- 
Jtegisirar and that of the idoutifier of the executant, below the registration 
itidorseiijent recording the admission of execution, cannot t.ake the place of 
Ihe requisite attestation. ^ 

1425. Meaning and Sufficiency of Attestation_A mortgage-deed must 

bi* further att«*sted by at least two witnesses. There is a notable difference 
between attestation of the execuiion and that of the instrument, and the 
atte.statioti of th.‘ one by no means implies attestation of the other. 
Execution is, after all, not the contract which is contain^'d in the instru¬ 
ment Init onij' evid(‘nce of its acceptance. A man may accept a contract 
without signing it. and he may sign it without accepting it. It is. therefore, 
the acceptance and not a mere execution of an instrument that the Courts 
ia\e ultimately to find about, and it is to that <‘n»l that the evidence of 
attesting witnesses becomes necessary, A person is estopped but not con¬ 
cluded by his signature. And an attesting witness has, therefore, to see 
that the terms embodied in thf deed are those accepted by the obligor. 

which acceptance his signature is a mere symbol. Attestation, properly 
speaking, is a solemn declaration, verbal or written, in support of a fact, 
in the English legal parlance the term is associated with the formula by 
^hich the attesting witness declares that the deed was “ signed, sealed, 
and delivered ” by the executant in his presence.But this is its acquired 
local import. The term has. of course, now assumed a varietj* of meanings. 
Rut the words ** to attest ’’ in its original etymological sensed®) meant no 
more than “ to witness ” or to certify, and in this sense the word is still 
commonly used. Tn its general import the term “ attestation " moans the 
subscription of a name to a writing as a witness.and in this sense, the 
term was undoubtedly used her.e. It will he noticed that the section only 
speaks of the “ instrument ” being attested by at least two witnesses, 
which suggests that all that the attesting witnesses have to do is to satisfy 
themselves that its terms were those accepted by the mortgagor, and who 
is. moreover, as a token of his acceptance, required to sign it An attest¬ 
ing witness who can speak not only of the debtor’s admission of the deed 
but also of its execution in his presencf is commendable, but it does not 
appear to be an ^ absolute requirement enjoined by the section the 
absence of winch will impair its validitv. But these considerations appear 
to have been overlooked by their Lordships of the Privy Council for the 
time being set the controversy at rest, so far as the courts were concerned 
by holding that valid attestation must be of the execution seen by 
the attestor and not merejy of the executant’s acknowledgment of his 
execution. The view of their Lordships proceeded upon the fact that while 
this s ectio n merely referre d to attes tation, s. 50 (now s. 63) of the Succession 


(1) Burdett v. SpiUsbury 10 C. k F. 340 
followed in BiKtmu PniUr v. Abdul Kadir^ 
36 M. 007 P.C. : Runu v. Lahshmany 33 
B. 44; Badri Prasad v. Abdul Kitrim 

11 A. L.J. 260 (262). 

(2) Mohesk Chunder v. Kamini Kwnari^ 

12 C. 313. 

(3) Oirbulra Nath v. Bejoy Gopal^ 26 C. 
246; distinquishing Nitya v. Nagtndra, 
11 C. 429. 

(4) Per Jessel M. R,. in Ford v. KeitU^ 


9 139 (143). ‘‘Of these there is 

some doubt as to the necessity of signa¬ 
ture.” Anson's Contracts (9th Ed.)i 67. 

(5) Lat., ad testnriy to bear witness, to 
testify. 

(6) Webster’s Dictionary. 

^7) Skamu Patter v. Abdul Kadity 35 M 
007 (616), P.C,; overruling Qanga Dei 
V. Shinm Sundery 26 A. 69; followed in 
Hira Bibi v. Ram Hari Laly fl925) PC. 
203. 
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Act (lotines it to include the admission of one’s signature to au attestint: 
witness before he subscribes his name as an attesting witness. Their 
Lordships opine that the absence of a similar explanation in this section 
shows that the Ijegislature intended to use that term in a narrower sense. 
Tliat this was not its intention has since been made clear h\ the Amending 
Act which affirms the contrary.14(l7). 

1426. The meanmg of attestation was, before the decision of the Privv 
Council, the subject of some conflicting decisions. For while it had been 
laid down by the Calcutta and Madras High Courts that tlie term implied 
that the witnesses were present and saw the execution of th<' instrument 
by the executant by affixing his signature in their presenc(’ after under¬ 
standing the contents of the doemnent which was previo\>sly either reial 
over or explained to him. and that a mortgage was nt>t duly attested if the 
attesting witnesses were not pre-ent to witness the execiitant affix his 
signature :<» the High Courts both of Bomhayt^) and Ailahabad(i) had 
controverted this view, holrling that the attesting witnesses in*ed not- he 
necessarily present to witness the affixation f)f his signature by the exccvjtant. 
As before remarked, the Privy Council decided that the word “ attest " as 
Used in this section " could only mean that the witnesses were to attest 
the fact of execution, .\ny other construetif)n in their r.ordship’s opinion 
would remove the safeguard which the law elearlv intended to impf)se 
against the perpetration of frauds.”(«) Tn this sense an attestinf^ 
witness may be defined to he a person who having been personalK 
present at the execution of a doemnent. so ns to see tin* exc-entant sign his 
name, has thereafter suhscril.efl ihererm. his own name a.s a inemorandum 
of that fact.ts) Take the executant an attestor need not he literate, and 
his mark, if made by another with his consent, will suffice.And it will 

I ^11 IS not the qualification of an attesting witness that In- 

should Imve been present from first to last wh.-n tlie deed was being scribed, 
or that he should qiu-stioii the executant as to whether he consented to the 
deed and all its terms. If the executant be a iHirdamtshhi. he must not 
in strictness, be satisfied with the mere emergence of a hand from, behind 
the yoi! which signs the deed. It may he a bare compliance with the 
requisites of the rule but by no means sufficient identification of the 
ex«*cutant. But it is. of course, by no means essential that the attestor 
should have personally identified the executant, and parflaaashws are usuallv 
Identified by others of their own sex or relations who identify them to the 
attesting witnesses. But since an attesting witness has to be satisfied of 
two facts: first, that the per.son who signed the deed %vas the executant 
and secon<}lti, that he signed it. in the case of a panhnioshin executant it 
IS not a sufficient compliance wdth the law. that the attesting witnesses 
were present though separated by a screen from the executant or that 
l)i»ing BO present a relation of the executant went inside and emerged with 


( 1 ) Oirindra Nnth v. Bejoy Oopal. 2C C. 

240 ; following Bryan v. White. 2 Rob.. 
315; cited in Sharpe v. Birch, K Q. B.D., 
111(114); followed in Abdul v. Balimun, 
27 C. 100; Pandurang v. Baloji, )4 C. P.L.R- 
42 ; Jhama v. Deobux, 2 N. L. R.. 10; 

Bhamu Patter y. Abdul Kadir Bavulhan. 
31 M, 215 ; affirmed O.A.* 35 M. 607 P.C. 

(2) V. Bdi Parvati, 27 B. 01 i 
flonu SHivji v. Laxmaft Rao. 

33 B* 44* 

(8) Sheikh Ohati v. SAotrant Pratad 


flfifiO), A.W.N., 811 • Oanga Dei v. Shiam 
Sunder. 2<i A. Oft. 

36 

M. 007 (010). P.C. 

(5) Hira Bibi v. Barn fiari Lai. [19251 
P.C.t 203 ; Bieeouoth v. Madhubofnonee, 
15 W.R,. 511 ; Ajali v. MangaJ, 0 KX.R., 
15 ** 

(6) Sarujigar v. Bnroda Kanta, 37 C. 
526 (536) ; i7armon9a/ v. Oanaur, 13 C W 

N - Praead v. Onnga, 3 I.C., 311 

{31 «i)« 
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the signature of the oxecutanl added to the deed which he declared was t^r 
signature.Whore of several attesting witnesses only one was called who 
merely deposed to his having witnessed the execution the court held the 
de<d duly j>rovod.<2> Where a mort-gage deed was produced regularly 
M-Iied and attested and it was proved that the signature of the attesting 
witnesses who were dead were in their handwriting and that of the 
gagor was in his handwriting, the court presumed due execution.^) There 
is nothing to prevent an attesting witness from charging for his attesta- 
lion, and the fact that as reversion(>r. be received a consideration for giving 
his consent which he signified by attesting the sale deed executed by a 
Hindu widow does not render his attestation invalid.The provisions of 
this section as to attestation are in no way modified by the Dekkhan Agneu • 
Inrists’ Belief Act,(5) so that the attestation of a mortgage by the registering 
.jtheer in pursuance of its provisions do not dispense with the necessity of 
attestation here prescribed, 


1427. As regards the meaning and sufficiency of attestation the Privy 

Council case, and the Indian cases which followed that 
Eflect ol the decision have now been overruled by the Legislature by 
Amendment. Transfer of Property (Amendment) Act 1926^ the effect 

of which has been already set out. (§§ 1406, 1407.) It may be added here 
that the amending Act does not exclude the narrower view to which currency 
was given by the Privy Council decision, but it enlarges its scope by extend¬ 
ing it equally to an attestation made upon the executant’s personal acknow¬ 
ledgment, provided that the attesting witnesses have affixed their signatures 
in his presence. The former view had resulted in the subomafion of wit¬ 
nesses and it remains to be seen whether the latter view will not pe^etuate 
the same evil in another form. The Select Committee to whom this view 
was presented, however, felt “ that a denial by an attesting witness of the 
presence of the executant at the time the witness signed the mstrument 
is likely often to be made, or, when falsely made, to be successful. W In 
other words they left such perjury to the court to combat. The new Act 
relaxes the old rule on another point. Prom the fact that two attesting 
witnesses are required and both must have seen the executant sign the mort¬ 
gage it followed that their simultaneous presence was a prerequisite at the 
moment of execution; for unless they were both present they could not have 
both witnessed the execution. But this is now no longer a prerequisite since 
the attesting witnesses may receive the executant’s acknowledgment 
separately even after its execution. The amending Act was not intended 
to disturb the previous law on other points, e.g., whether a scribe is a 
competent witness, though there is nothing in law to preclude him from 
filling the dual role. 


(1) Oiuuju Pershttd v. hthri Pershad, 
45 A. 748 P.C ; foHweel in Hira Bibi v. 
Bam Hari Lai fl9251. P.C., 203; To the 
same effect Narain v. Abdul Bahimy 
7 C. W.N., loo ; Badri v. Abdul Jfarim, 
35 A. 254 ; contra in Harmongnl v. Qannur 
13 C.W.N., 40; 3 l.a* 209; l9ri Prosed 
V. Bai Ounga Proshad^ 14 C.W.N., 165 ; 
31 I.C., 311 ; Bukmini v, Nilmani, 19 
•C.W.N., 1309; Oirindra v. Bejoy Oapal 
26 C. 246 ; Abdul Karim v. Salimun, 27 
'C. 190; Sarur Jigar v, Barada KantOt 
:3 7 C. 526 (539) ; Bam Bahadur v. Ajodhya^ 


1 Pat.* L. Jm 129 overruled. 

(2) Skib Dayal v, Skeo Ohulamt 15 AX- 
J.. 164. 

(3) VUam Singh v. Hukam Singh^ 14 A. 
L.J.* 167. 

(4) Oangappa v. Subbu Naidu, [1909] 
6 M.L.T.* 260. 

(6) Act XVII of 1879, S. 68; Banu 
V. Laxman Boo, 33 B. 44. 

(6) i?anu V. Laxman i?ao, 33 B. 44. 

(7) Act XXVII of 1926. 

(8) Keport dated the let March 1926. 
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1428. Apart, however, from its legal aspect the attestatitm of a liocu- 

ment, after it has been signed by the executant, i-. 
AttesUUon 01 universally coudenmed. Thus, in‘a case, Tyrivl. J,, 

deinned^*^ observed: “ His attestation such ns it was, was limited to 

this, that the plaintifi told him she had previously execvited 
the deed. What then would be the need for. or likelihood of this cx post faettf 
recitation and admission? This is, 1 think, the first time in many years 
that T have heard of a marginal witness of this sort being expected or 
allowed to read a deed to the executant.’‘t^> Similarly, in another case their 
Lordships of the Privy Council said: “ The attestation of u stranger who 
could not have seen her write and who could not have known her voice 
would have carried the matter very little further. ”(2> So again, in another 
cu«p. the same high tribunal observed with reference to a case before them 
Of the testimony of the subscribing witnesses it is imnecessarv to speak 
at length. They are either cultivators living at a distance from' tlie place 
of execution, or menial servants. It is not satisfactorily explained \\hy 
some of them were there at all. And the testimony of the dcMim makes 
it, to say the least, extremely doubtful whether they were in fact there; 
and whether, according to a reprehensible practice not uncommon in India! 
their names were not afterwards written on the deed.”(55 

1429. Two witnesses being essential to the validitv of a mortgage it of 

follows that, if the bond is attested by only one 
utioD. witness it is. as a mortgage, ineffectual.And feeling to 

operate ns a mortgage, the ilced could not be used as creat¬ 
ing a charge.(6) A mortgage not properly attested will fail of its effect (&> 
ahhough it may be used to obtain a per.sonal decree against 
the executnnt.<7) and may be made the basis of a claim under s. CS 
or under s 65 of the Indian Contract Act. But it has been 
iield m Madras that such a bond cannot be used in proof of 

even a personal covenant to pay ;(9> but one falls to see the 

reason of this rule. A person who lakes the technical plea as to insudi- 

cicncy of attestation should be tied down to the specific grounds taken A 

mere plea that the mortgage has not been proved according to law is too 
general.(®> 

1430. Does Attestation imply Consent —The position of the attestor 
with reference to the deed may at times have to bo considered where the 
effect of his attestation operating as an estoppel mav have some bearinc 
on the validity of the deed or the title it purports 'to assure or convey 
Til England where the conditions of social lib* arc somewhat different it 
has been held tliat a witness is not fixed with notice of the recitals much 
less, deetned to consent thereto, by the fact of mere attestation, and which 
implies that it is not necessary that the deed should have been read over 
and explained to the executant in the presence of the attesting witnesses 


(I) Mariam Bihi v. Sakina, 14 A. H (10) 
(?) Mnhcnwd Hosseini Dihi. 1«) C. <384 
(085), p.a 

(3) GrUh Chundtr v. Dhu{^fjoffU(ty, 14 
W.R.. 7 (10). P.C. 

(4) RaniKumariv.Raja Srinath lX.W.N.. 
81 : Miihiram v.SomatMtha.H M. 307 (309). 

(5) Pran Naih v. Jadu Kaih* 32 C. 
729 ; Roytuddi v. Kali Nalh^ 33 C*. 085 ; 
Ramoo v. Ahdui Sommad, 31 M. 337 ; 
^^afayan v. Lakshman Das, 7 Bom. L.R.. 
934 ; Kemefutnd v. MaJoo, 10 N.L.R.* 
1 (68) $ me •. 100 comm. posf. Oobinda v. 


I^yrka Sath. 7 (J.L.J.. 4«2 ; Tofulu- 

dd, y. Mahar AH, 2fi C. 78 . do„l,ted in 
Aftlhtram v. Somanatha. 24 M. 3 fl 7 

(6) Ihid. 

(7) A'oh/i/um V. Dttifi Noth. 2fi C 2f2 • 
Madron DepomI and Rentfit .VortVO/ v’ 
OnnamnUii, 18 M. 29 dissenlod from! 

(8) Ram Harnyan Rxngh v. Arlindra 
Nath 44 r. 388 P.C. 

(ft) Madron Deponit and Benefit Socieiv 
V. Onmimalai. 18 M. 2ft. 

(10) Cf. Nand Kinhore v. Korue Poo 
0 C.W.N.. 3fl5 (397). 
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uor dut‘> his >vihscripiioii to lh(' dt-ed amount to a representation of ^ct 
or acquiescence in anv representation made by another.<t) Ibis rule has 
been held to apply h>‘his country where the Courts have equally laid down 
that :1 nicro attfstati<;n of a deed «loes not necessarily import concurrence, 
and \\ lu n' attestation, as by a reversioner, is sought to be proved as evidence 
of In'- constant, it must bo shown by other evidence, as that when becoming 
an attesiint? witness he must liave fully understood what the transaction 
wa'^ ( 2 ) It- is sometimes sai<l that attestation laises a strong presumption 
that the attestor was aware of the nature of the transaction which be was 
witnessing,But though this cannot be assumed in every case as a matter 
of law and irrespective of other circumstances, such as youtb.O language, 
complexitv of the <leed an<l its phraseology, his own education, mtelligence. 
and interesi affected thercbv. and other circumstances too varied to lean 
to anv generalization. The question appears to he one of fact to be deciaea 
upon'the circum.stanccs of each case. Consequently, while the Court will 
pay <luc regard to the habit of the people of this country who ^ do 

not feel the same reserve in discussing other people s private aftairs witl 
a mnafroid unknown in the ^Vcst. it will not forget that a ^P/esentation 
neither placed in the forefront nor made an essential part of the deed JS 
not necessarily to have attracted the attention of the attestor if it did not 
then affect his interest, At the same time it must not be forgotten that o m 
recognized mode of recording ones concurrence in this country is oy 
of attestation, and therefore, where the validity of a deed depends upon 
the consent of an attesting witness it should be ordinarily presumed from 

that fact.^S) 

1431. Mode of Proof. —The necessity for proof of a mortgage-deed only 
arises when its execution is challenged. If it is admitted by the party 
whom it is sought to be enforced, then there is no necessity to prove it. and 
sSeh a case^it was at one time held that its validity could not be ques- 
Boned even if it is found to be attested only by a single witness.tw But 
no adinissron could validate a deed which is invalid by statute, and the 
Rtnt\ite bein" there the Court is bound to take notice of it. m the same w’ay 
as*he Court should take notice of non-compliance with the laws of stamp 
.\r registration.An admission under s. 70 iiuples an admission of a valid 
mortlace If, therefore, its validity is apparent or challenged, it must be 
proved like anv other fact. So referring to a mortgage the execution of 
which was admitted but its validity denied on the ground of invalid attefta- 
tion, the Privy Council reversing the decision of the Patna Court which had 

{-V/.) v. -ViV Miihamjnnd, (1913), P.L.R- 
278. 

('5) Xand Kluhore v. Kaniram. 29 C. 
3.i5 (357) ; Rmn Xarayan v. Adkindra, 
20 C.W.N.. 989. P.C.; 24 I.C.. 900 (after 
remand 44 C, 388, P.L.. again remanded. 
Sntinh Chunder v. Jogendra Nath, 44 C. 
345; dissenting from Jogendra Nath v. 
Nitai Churn, 7 C. W. N., 384; Banga 
.Stvami v. Veera Raghava Chari, 46 M.L.J.» 
56 : [1924], M. 13 ; Muung Kan v. Myat, 
11 I.C.. 854 (851) following Maung Kat v. 
Mating So (1897—01) U.B.R.. 379 i 6 ly- 
ing on AS. 58 of the Indian Evidence Act, 
(7) Vadia v. Devakara, [19171. M.W.N. 
.583 ; Pandu-'ang V. Balaji, 14 C.P.L.R.. 4- 
(43) ; Jhama v. Deobwe, 2 N.L.R.. 
Balkishan v. Haraintha, 13 N. L.R., 121- 


(1) Per Lord Kenyon in Harding v. 
Crethorn (1793) 1 Ksp. 08 ; 5 R.R^, 719; 
Stoeeting v. Asplin, 7 M. and \V. 172. 

(2) Chunder Dutt v. Bhagwat Naratn, 
3 C. W. N., 207 : Rajhikhee Uehln v. 
Qookool Chunder 12 W.R.. 47 P.C; Mata' 
deen Roy v. Musoodiin Singh, 10 W.R.. 
293 5 ifnm Chunder v. HariduH, 9 C. 463. 
cited and explained. Imam Ali v. Baij- 
noth 33 C. 613 ; Ram Sarup v. Kiuhen 
Sahat, [1883], A.W.N.. 142. 

(3) Ishiail V. Jagnnnath, 19 I.O., 255. 

(4) Abhoy v. Attarmoni, 3 I.C.. 41.5 
(416); Subramuniam v. Doraieinya, 16 
I.C.. 943 (946). 

( 6 ) Kandasawmy v. Rangasaicmy. 23 
M.L.J., 301 (303) ; 16 I.C. 30 (.33) ; .Yor«- 
yana v, Rama, [1913] M.L.T. 89 ; Ba«so, 
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relied upon s 7u of the Evidence Act said. ■ These words apply only to a 
fepal^en^ deed here in question was not iu a 

ean hc> fnim/l u: i ® cMacnce.'^^' If no such attostiiu^ vMtn(?sv 

purports to tiuve been cxecuti-d 'in'the Unir'i’K'* '' 

th„t the attestation oVo^.e aU«Mne itIol „,^r®?™^ 

and that the signature of the pe rson e veeutTne f I ? d han.l.writing, 

writing of thnt por^on (5) i* y. i\\ i. \ k i ^iocimient is in tho hand- 

Evi.lence Act enacts i .-.t . V “u.t section (50 of the Indian 

t<-sth.g witness . vLtbl ut. 

Where one person wrhes .e n m ,,f ^■'^ecution. 

fact must he proved. wLre Xt 

of the second attestinc^ witness but ther« v ‘'“J. the name 

authorised t<. d<. s„ it « J h' n . , r>roo{ that he hud been 

^dtesting witness ;:; .1 m.TrtS. ZZ ^he 

U-dge of it, und there wus no other evidence‘to sho: ”th'7 ■ 

l.e. n attested bv two witnesses, it was heUl t, f hl execution hud 

a mortgng.-deed COntaim-d at the foot M, .. ^ ‘“'**'tguge.(7) When 

witnesses >.11 of ,.-1 . ‘ o. ' '‘^*'ues of three or four n<T>iAnc u 


.. i*jui ii (((’SllfirT u itn*aw!fc;.... .- t , c» ... 

^i«n(*d till* docunu nt hin^rlT \ 1 | thr viitil ^<-*nl)(\ who aUu 

« the mortgage-deed \vas sm'd o n T" 

proved hy proof of the handwriting of the scribe'ItXin ^ ^ufficieutlv 
the attestation must l.ave l,een in 7.nfor^^^^^^^^ 

aeeiM, that if the attestors and executant skm in t ! * ^ '* "‘'uld 

It would be a valid attestation thoucli one of »K . i of each other. 

provided his [Kisition was such that in- c«ail(] havITse^^iV V*"! 
unimpaired.tW) If the executant l.•.l,n. n. . V eyesight 

fact that lie did so or consented to i'ti making branoXr aft''' 
and admitting its contents, must, he proved («> If the ^a7t 
'l‘;mes or does not n-colleet tin* <.xecutioi, <.f th,- document the ?/*•? 
allows It to he proved by other evideiiee.dZ) «^‘Umnt. the Evidence Act 

1^33. Where the appearance of the deed permits of if tu^ 
presume that the attestation which apfsairs on the deed w-,X T""* *T' 
^neh a presumption would appear, however onlv ' I"*'*’*’''’. 
c ^K,.s " her.. tl„. ,.vM..„o.. „n boll, sidus i. uvunlv buiun^, ',vherT';h.” 

2C. L. J. 70 -- 

f«l2^ ^ ^4 A. 615 

KvidencV A.T! -''"'*' «■«<* Indian 

(101 Pitrry Re | Ro,,., 278 ; followed in 
(5397 '■ 'I'*""'®. -17 C. 627 

-'^"P^ooioa. I Co. Ren fPt 

^ (121 radian Evidence Ac, !/ 


„J)) V. rtam Hari ImI (I02r» 

r *C., 203. 

(2) Aot I of 1872. 

V. Chtfioret. 10 IX\. 

(4) Stratnidin v. Kanit, II I.C.. 225(220), 

(5) 8. Oft, IndUn Evidence Ad. 

Ofi 1 Hans V. fimidhtr Shtyh 

(7J WnirKhan v. Rampha! lftI.C.,043. 
(8) TaW Na9hp/i v. Puru Muhnm<ul 
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rnmmmm 

rS:,:: Ve.c then no mo. ,or .he 

presumption ‘ omnia rite fsse acta. . .i . > ^ + 1 ,^, 

1434 Ttie principle <>i exiling on attesting witnesses is not that he is the 

host ■aeneV. Vut th',t he ie ... witness.3?L“r4ier“n.''.;;hieh 
one \V 5 is called, and m ^^as lun \ nroved but m this case 

--r .».'..I. — X ; 

iifPiilisSiii 

comenling third ownlr of half of the mortgaged a"plce 

party. L conclusive as against the mortgagee, but only a p ece 

of evidence to be considered^long with th^ 

Ooeration of Unattested Mortgage —It is now settled that a 
1437. Op®/™?, a mortcuec but which fails as such for want of a 
deed purporting to be a mo g g creatine a charge,^O) the question m 

valid what was intended and not what was the effectdi) though 

such cases ? ‘ section 100 defining a charge from their terms appear 

neither this section standpoint. But though such a niort- 

to effect even a charge, it is not wholly inoperative, for it is 

Si „dn,i“.e‘,u.vs™4 covena nt to pay, ii any mad e th^ 

V. Oonnamali, 18 M. 29. *f i. 

(9) Sarkar Barnard A Co. v. Alak 

Manjan (1926), P.C., 89. 

(10) S. 68 comro.; and S. 100 comm- 

post; Pran Noth v. Jadu 

729: Rayzuddi v. ^‘lOTS • 

Dehindra v. Bthart, 16 C.W.h... 1 • 

16 I.C., 666 ; Narayan v. 

7 Bom. L.R., 934 ; SarfK,o Palter v. AbdiA 
Sammad, 31 M. 377 ; Contra m Neela 
karUam v. Madaeatny, 17 M-L.J.. » 

Mithiram v Somanatha. 24 M. 397 , ^ 
tinjruished and dissented from, Aaem 
ehand v. iifaWo, 10 N.L,R., ^• 

(11) GoMndo V. Dwarka, 36 C. 837. 


(1) Wright v. Sanderson. L. R.. 9 P.D., 
149 ; Lloyd v. Roberts, 12 Moo., P.C., 158 ; 
;rwrt« V. Berry [1893]. P.5 (9)- 

(2) Jhama v. De<A}UX. 2 Nag. l.-K., 
10 (16) I Mulchand v. Janki. 2 Nag. L.R., 
o5 

(3) Nand KUhore v- Kafxee i?«m, 6 

C.W.N., 395 (39G). ^ ^ ^ ^ ^ ^ . 

(4) Oeralopulo v. WUhr, IOC.Bm (N.S.)t 

(5) Whyman v. QitrlK L*B., 8 Ex. 803. 

( 6 ) Shankar Rao v. Ramji, 28 58. 

(7^ Harak Chand v. BUhun Chandra, 

« C.W.N., 101. _ ^ ^ . 

( 8 ) Madras Deposit and Benejil Society 
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since though the deed fails to effect a traussfer of an interest in iinniDNt-id.li- 
property by way of mortgage, it cannot be held to have any further etfrel 
than to invalidate such intended transfer.tn And for that purpose it is 
immaterial whether the deed be registered or unregistered.The question 
of personal covenant is one of construction, and, as will be seen in tla- 
sequel, it is not nocesarily an incident of every mortgage.(J) Even when 
the deed contains no personal covenant, its failuiv as a mortgage is not fatal 
to recovery of the sum due thereupon, for in that case the oblig.-t- may 
maintain a suit for compensation within three or six years acconling a- Ins 
deed was unregistered or registered.<«) Moreover, the mortgagee is n.A 
deprived of his remedy under s. <>« by reason of the fact that the deerl ^^iveii 
to him was unattested. As their Lordships obs.-rved: ‘•'riie pu.<itiou of 
the mortgagor, under this section cannot, by reason of tlie non-atte-latiou 
of the deerl, b.‘ lietter than it would havr- iieen if the nwirli-aue iuid been 

4uly attested. 

1438. Jt is not always that a personal covenant to pay is cnforceabii, 
pAMonai fuiluio of a mortgage for want of iVgistralion. In 

when uaenlorce- cases the question is whether the personal cuvenaul 
Able. B(5vtfrabh‘ from thu juortgage as to fonn ixn in<le- 

. pendent transaction. Thus, if upon a loan of inonev. it 

is agreed (ri) that the loan shall be secured by a bond contuiuino a covenant 
for repayment of the sum advanced with interest within a certain time • 
and also (b) that certain designated properly shall stanrl hypothecated as 
collateral security for the re-pnyment of lh(* loan, it is clear that the two 
clauses are divisil)].-. ami if the second fail fr.r want ..f n gistration, ‘he first 
may still be enforced.But if the personal covenant cannot be so disen- 
tnnglcal from the mortgage though it cannot be enforced as a contnict it 
will be still good to support a claim for the nv.rtgagi- money undi r 

1439. Admissibility and Proof of TJnregistered Mortgage. —A mortgage- 
deed whicti fails for non-n-glstration is .h-dared to be ineffectual 
for llir purpose of " affecting any immoveable property comprised 
therein.’' and is inadmissible " as evidence of any transaction nffectin- 
such pr<jperty.”<8) The disability created by non-registration is then con" 
fined to exonerating the immoveable property which would have be. n 
otherwise charged. Eor other iiurposes, the document mav be admissible 
But the cpiestion of greater moment is. what is its residuary effect upon 
the contracts of tlic parties, Ti is clear that the mortgage as such, wholiv 
fails, if the mortgage-deed is not registen-d in compliance with the pro- 
visions of the seclton. .\nd failing ns a mortgage, the deed cannot he lielil 


(1) Pidakn v. ThiruthipnlU, 32 Af. 110 
(411. 413. til) F.B. 

(2) Pulaka v. ThinUkipaUi, 32 M. 410 

(414) F.Bm ovemilinu tonlnt in 
DtpMit Sorieiy v. 18 M. 

29; following Oonxoji v. tStMnrat//ippa. 
18 M. 253 ; Stuht Kavar v. Tarirpofly, 30 
M. 284 (288) ; Ulfaiunnut/ift v. 

0 C. 520; Tfi/alwMi v. Mahar .4/i. 28 C. 
781 ; SonfUun v. IMtw Nalh, Ih., 222 ; 
Kerr v. Ruxton, 4 C.L J., 610. 

(8) ft. 07 comm. 

(4) 8. 66, Indian Contra/*! Act ; Art. 
116, 116; Indian Limitation Act« 

16) i?amm?r/iui Singh v« Adhindro Nnih 
Mtikherjee. 44 C. 388 (402) P.C. 


(0) Luchntipuf V. Khairnf Aii\ 4 H.L.H. 
18 I*. H.; KriMhto v. Uunomaht, 5 C. 
Oil ; Siidu V. 17 M.L.J., 108 : 

Kuru Kondi v. Vnnnapi, 40 M, 04 ; Malhura 
PrTMhwI V. r w</i fxfl 13 A.L.T., r>r>3: 
3 3l.r.. 303. 

(7) Ptnn Siirfthi Si^ifjh v. Adhindra 
Xojh 414 C’. 388 (402). P.C.j rotUa Krhto 
Bfdi V. Banomalee. 5 C’. 011 ; Martin v 
Sheo Ram IaiI. 4 A. 232; Unjxi v. KriMh. 
narao, 2 B. 273 (281); Ourunath v. Chm 
fnnappfi. )g B. 745 (747); Martin v, 
Sheo Pmn La!. 4 A. 232 ; Venkataraf/ttdN 
V. Papi. g M. 182 

(8) 8. 49, Indian RegiHtration Act. (Ill 
of 1877). 
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to treat.' a " chart'f. “ tor though the registratiou of h charge is not made 
obligatory by the section, it amply falls within the ambit of section 17 (6) 
and. ecjuiillv within the scope of section 49 of the Indian Registration Act. 
But such Ji <loc\iment is iulmissible in evidence to prove the simple debt or 
a IH I-V.iial obligation aiul indeed, for any purp<*se for which registration 
is unnecessary,For example, it is jidnussiblo to prove admission on 
liability of the part of the executant sufficient to prevent a claim from being 
barred'by the law of limitation.<3) And if the mortgage implied o personal 
covenant to pay. as in the case of a simple mortgage, an English mortgage 
or an anomalous mortgage, the unregistered mortgage, may be used m 
evidence to enforce the personal obligation.But since no such obligation 
i«; imj)[ied in a mortgage by conditional sale or an usufructuary mortgage, 
MS such,(5) it follows that deeds evidencing such mortgages may be rendered 
wholly inoperative except that they ratLV be admitted in evidence to prove 
payment of the consideration, which may still be otherwise recovered. This 
evidence would be material in a suit instituted by the mortgagee for 
damages for breach of the contracB®) or for restitution of the bencht 
recedved by the mortgagor. In a suit for breach of a covenant to register 
contained in an unregistered mortgage-deed, the defendant cannot 
thi- non-registration of the instrument for the purpose of protecting 
But the plaintiff cannot sue for possession on the basis of such a deed, 
altliougli it mav he used to explain possession already takend®^ nor can 
ho sue for damages for dispossession, for in order to succeed in such a suit 
he would have to prove the contract by dint of which he was let into 
possession.(W> And if in a case it is made to appear that cause of suit 
arises upon a document which by law requires registration, biit has not m 
fact been registered, the plaintiff cannot be permitted to establish a claim 
independently of the document the existence of which .s eetcbliiihed, 
unless it is apparent that the document is not the foundation of his suit TO 
or its prodiiotion becomes immaterial for the admissions made by the 
adversary or that it has been superseded by a duly registered deed intended 
to cure the defect, of the earlier unregistered document. Ihe contrary was 
laid down in a case in which it was said that it was an obvious attempt to 
defeat the provi sions of the registration law.(») But as the Privy CounejT 


(1) minwdhitb V. FatUh Chand, i B. 
L.R . (A.C.), 310; Buttokristo v. Khettra. 
6 B. L.R.. (A.C.). 69 ; Sangappa y. Ba- 
ooBpo, 7 B. H.C.R.. (A.C.). 1 ; Eahree v. 
Bindool Rai. 3 Agra. 60 F.B.; Seeta v. 
Juggernath. 3 Agra. 170; Sheod^al v. Prag 
Dai, 2 A. 229 F.B.; Nemdhari v. Bissessun, 
2 dw.N., 591 ; Vani v. Bant, 20 B. 
553; Sadu v. Basamah, 17 M.L.J.R.* 167 ; 
doubting MadraJ9 Deposit <tc.. Society 
V. Oonttattialai, 18 M. 29; following 
Tofahddi v. Mahar Afi, 26 C. 78; Oulab^ 
hai w Shri Datgarpi, 9 Bom. L.R., 393, 

(2) Lachmipot v. Khaira! Ali, 5 B.L.R., 
18 F.B. ; Sham Naroiyan v. Khemajif, 
4 B.L.R.* 1 F.B. ; Monmothonafh v. -SVee- 
nath^ 20 W.R., 107, 

(3) Mugnirani v. Ovrmukh Boy, 26 C. 

334 ; Sheo Dial v. Prag Dat, 3 A. 229 : 
Lachman Singh v. Ke^i, 4 A- 3 ; Khusalo 
V. Behari, 3 A. 523. ^ 

(4) Vlfaiunnieea v. Hossein Khan, 9 
Ca 620; Oomaj v. Subbarayappa, 15 M. 253. 

(6) S. 67 comm. poet. 


(6) Baja of Venkatagiri v, Narayan^ 
17 M., F.B., 450; Adakkalatn v. Theethnn, 
12 M.. 505. 

(7) Sham Narayan v. Khimajit, 4 
B.L.R., 1 F.B. 

(8) Krishen Kiehore v, Mohamedf Agr® 
(F.B.). 148. 

(9) Oopee Chand v. lAnkui Hoesetnr 
25 W.R.. 211. 

(10) Balaji V. Mi. Bonabai, 1 N.L,R.» 
47. 

(11) Bnniperahad v. Mewa Kooer, 2 N.W* 
P.H.C.R., 12; Moona v. Jey Mungut 
Singh, 4 N.W.P.H.C.R.. 164; Kaboolun 
V. Shv7nsheir Ali, 11 W.R.. 10. 

(12) Sau^anfee v, Setva J?ow, 2. 

R O R 36 

(13) S. 58. Indian Evidence Act (I of 
1872) ; Chedambaram v. Karunalaya, M. 
H.C.R., 342 : Reza Ali v. Bhikun Khan 

7 W.R.. 334. ^ 

(14) Mathura Das v. Mitchell 4 A. 20o» 
reversed O.A. Mitchell v. Mathura Das, 

8 A. 6 P.C. 
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observed; “The Registration Act. was not passed to avoid the luiscLitf of 
allow-mg a man to be in possession of real property without having a 
registered deed, but as a check against the i.roduction'of forged documents 
and m order that subsequent purchasers, or persons to wliom subsequent 
conveyances of property were made, should not be affected by previous 
conveyances, unlese those previous conveyances were registered. 
Secondary evidence of the contents of an instrument destroyed bv accident 
after its execution, but before its registration, was admitted in’ a suit to 
compel the defendant to execute another instrument.(2. 

, ^ receipt passed by the mortgagee to the mortgag-.r and setting 

forth that on taking account a certain sum was due on account of the 
mortgage, that a sum was paid on the day of the receipt, and that a further 
specihed sum was to be paid in a month-and-a-half. and that the rent« and 
profits were m future to be taken for the interest ou the balance only, was 
held to be no more than a mere settlenu-ut of accounts not intended to 
modify or supersede the original mortgage-contract, and that. ther«‘fore it 
did not require registration,(3) Where the transaction is ivduce.l to writing 
on several papers whether attached together or detached, all th.‘ papers 
must be registered so as to be admissible in evidence. If, therefore, some of 
the papers are left unregistered, they cannot be admitted in evidence on 
the ground that they are parts of the registered document; a fortiori where 

documents are executed, one purporting to be on 
th. purporting to show that the transaction between 

-1 ‘hey must be n-gisten-d to be 

admissible m evidence, and if one of them be unregistered it cannot be 

in'lTrumfnt^Aftransaction as diseto.sed by the other registered 
Compromise and security-deeds.-A deed of eompmmise. if it 

has the »ffect of creating a charge on iiiunoveable property falls under the 

fromT’7' “ compromise-deed must be distinguished 

thonoV. "-hjch does not require to be registered even 

InTfh \ a charge on immoveable property.(8) A con^roniise filed 

th? embodied in the decree is no exception to 

tho rule, but if the decree referred to or narrated the terms «)f the com- 
promise It may be used to construe the decree, and they may both be then 
used without registration.The fact that the decree affected property 

vhefm't “'<' “"it not m.-.ke the ,l«Tee ullm 
vire$.l ) Such was the case where upon a suit for recoverev of money due 

on accounts, a compromise was come to. and a petition filed, in accordanee 


A/<iMur« DtiM^ H A. 

II «ame effect Hickft v. 

r'oMW, L. R. 4 ^ 14\, in whu'li a later 

regiateml deed waa given priority over 
an earlier unregiiitared deed executed in 
india» whu*h wa« furtlier held to U inad- 
iniJwible in evidence in England. Cf. 

V. Muhnmnuid, 13 A 8W. 
123* VoMao, 5 M.H.C.R,, 

iVx ^***"»«» V. iJamodor. 24 B. tM)9, 
(4) Muiha V. Pyanda, 27 M, 348. 


(5) (M, indfi V. JJu^ttrkn .\ath Pn ul 
12 C.W.N.. 84« (8.53); Biraj Mohilrt: 
hrdaraath 12 C.W.N.. 8.54; (lovinda v. 
ihntrku Sfith Paul, 35 C 837 

.A!*"* ,4«h,-. 

7 ,. •>0H. P.C.; RaghtdHinn v. Mahabir 

Singh. 28 A. 78. 

(7) Jaaimuddin v. Bhuban, 34 f. 450- 
OupUt Sarain v. Bijoya, 2 C.W.N.. 063; 
Bunui (’hundra v. Nil Madhub, 5 C.W.N. 
485; Oovinda v. Dwark Nath Pat, 35 C. 
837 (842). 
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uith which a dccivi' was passed to the following effect. vi 2 ., that the 
<lcfeudants <lu pay to tl.e plaintiffs a certain sum of money together with 
ititorest ill instaliiu-nis. l.ul in default of payment of any two instalments, 
the whole ainoimt with interest- should be realizable at once, and as a 
security fnr the decretal amount certain immoveable properties therein 
-i.ecitiil uere .leclared to be thereby hypothecated till the realization of the 
monev. and till then the defemlants were not to create any 
the same It was held that as the consideration for the hypothecation was 
the time elk.we.) f...' payment of tl.e sum deceed by instillment and “s 
it ivas 1 . 1 . iiitegri.l and necessiiiy part of the adjustment of the claim m suit 

tl.e hypotliecatiou iias ,.,operly inserted m 'he eouseut-decree and .^'as 

not inserted against the provisions of section 3(5 (now o. 23, r. 3) 
Procedure Coded^^ 

A security-bond given by a person under °r\1l'not^a 

of the Procedure Code, however, stands on a d^ifferent footing. ^ . 

judicial proceeding so as to be exempt from the provisions of this 
but is a mortgage for the due performance of the decree or order os , 

ultUately bimling upon the executant, and must, as such, be registere 1 

under this section. 

1442. No Mortgage.-Since a mortgage can only g® 

SS f hi- 

due attestation or registration. 

144^ Stamo—The stamp-dutv payable on a mortgage-deed varies 

the mortgage. In the case of a possessory mortgage, that 

i^a nmrtL'cTn of the property cr any part of the property 

IS a "'ortgapc i h mortgagor or agreed to be given, 

ecn.pr . • 11 . *]jg same as on a convevnnce for a consideration equa 

^the ^mo^nt se;;u^ bTsuch deed.(« In cases of non-possessory mort- 

lage*! that is! those in which, at the time of execution possession^ w no^ 

^ ^ ncTTped to bft ffiven the duty is tho s^me os for n bond. 

Stional futy is payable whether the contract be bv one or more pejsons 

or severally the fact under the Stamp Act being nob whether the 

deed embodies distinct contracts but whether it comprises 

A mortgagor who gives to the mortgagee a PO^er-of-attorney to ^llect r 

t rt i 4 >oeo rsf fbp oroDertv mortgaeod or part thoreof, is deomed to 

posLlrfoI tthcTur^ose of thf ftamp du'iy.C' A different duty prevails 


(1) Qomnda v. Dwnrka Nath Paul, 

36 C. 837. oi a-io 

(2) Nagarur v. Tangatur, 31 M. 440. 

{^1 ^g\ung V. Mg. Skwe Liu 
R. 61; Rajpati Rat v. Sukhwaro. 

(P) 400. 


(8) Art. 40 (a). Sell. I. Indian Stamp 
Act (II of 1899). 

(6) Ibid. Art. 40 (6). 

(7) Stamp Duty. In re (1910) P. R- 

No. 16, F.B.; 6 I.C., 813. ef.mo 

(8) Art. 40 (6). Soh. I, Indian Stamp 

Act (n of 1899). 
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when the securitv given is by way of further assuraace.tO or the mortgage 
is of a crop.t^) For convenience of roferonco the tluties ure tabulated 
below but they are now subject to local variations:— 


Consideration. 


u ^ 
0 U 

?! b 
C i 


c 

'I, 

<T. 

E. & 


S 2 
^ £ 


u 

& 


u 

'JL, 


•/. 

■A 




(1) Where consideration bet • 

forth does not exceed *) 

Rs. 10. I ' (I 

(2) Whore it exceeds 10 but 

not Ra. 50, 

(3) \Vhero it exceeds 50 but 

not R.s. 100. 

(4) Where it exceeds 100 but 

not Rs, 200. 

(5) Additional duty for every 

Rs. lOOor^part there¬ 
of up to Rs. 1,000. 

(0) For sums in excess of 
Rs. 1.000 for every 
Rs. 3<K) or a part 
thereof. 

(7) For every Rh, 1,000 or 
part thereof secured 
in excess. 


Rs. A. P. R>. A. P. 

0 2 0 


Rs. A. I 


0 


\ 0 4 0 ((» H 0 

1 t» 0 0 a 0 

2 (» 0 I 1 0 0 

1 it 0 0 8 0 


! 


5 O 0 


2 8 0 


lost! 


(4) MoBTOAOB OF A CROP, 


’(6) When 
loan is re¬ 
payable 
more than 
3 months but 
not more 
than a year 
Rs. A. P. I Rs. A. P. 


(o) 

WJien 
loan is 
repayable 
within 
3 monhts. 


O I o 


(t I U 
For every 
Rs. 200 or 
part there¬ 
of. 

Aineoded 
bv Act of 

inoo. 


0 4 0 
F.t*., and 
4 annas 
for every 
Rs. 100 or 
part there¬ 
of. 


Amended 
by Act of 
1906. 


1444. Iho Ktump-dut;, payable ou a inortguge-^eed, the consideration of 
Hovalloa or which js made up of a certain sum paid by the mortgagee 
lurther chwge. ^ of a previously executed mortgage, 

cnlculntod on the sum totul and not on the consideration 
then actually passed. 'I’hus, where certain property was mortgaged with 
possession for Ua. 18() by n deed of mortgage executed in 1895 on u stamp- 
paper of Rs. 2 as requirctl. and subsequently in 1899 the same property was 
re-mortgaged to the saiiu* inortgagco for Rs. 250 made up of Rs. 180, the 
consideration of the former deed, and another sum of Rs. 70 due to the 
inortgagec. 'I’his deed being engrossed on u stamp-paper of Re. 1 only, was 
impoundetl. and it was lield that since the deed was not intended to operate 
merely as a further charge but as a new mortgage for Rs. 250, in which the 
previous one merged, it shoubl he stomped for Rs. 250.<3> The point io be 
borne in mind is that where there has been a novation of contract the stamp 
should he paid on the sum total of the consideration, but whore the subse¬ 
quent bond operates only as a further charge without affecting the previously 
executed mortgage, then the duty is payable only on the consideration of the 
newly executed instrument. The Stamp Act allows of certain deductions 
where the property mortgaged is subsequently sold to the mortgagee,W bub 
the property ««ld must then be the whole of the property mortgaged and not 
only a portion thereof. 


(1) Art. 40 Sell. I. India Htam|i Art. (II 
of UM). 

(t) Ibid. Art. 41. 

(S) In r« A/egAa, 26 II. 37». 

23 


2^. Indian Stomp Act (II of 

lo99)« 

(6) In re Niraboi, 20 B. 203 
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1445. The stamp-duty on u non-possessory mortgage is payable on the 
’ principal money only and not on the sum made up of both 
the principal and interest. Thus a deed, the terms of 
excluded. which ran thus: “ I have taken from you in cash a loan of 

Rs, 0-4, to which twelve annas have been added for kasar (discount)—total 
Rs. 10; interest on this sum amounts to Rs. 2-8—total Rs. 12-8,” the entire 
sum being repayable in twenty-tive monthly instalments of eight annas each, 
it was held that since the interest accrued under the bond itself, the stamp 
should be on Rs. 10 and not Rs. 12-8. In other words, future interest, 
though it may be added to the principal, does not become part of it for the 
purpose of stamp-duty.O) 


1446. Unless otherwise agreed, the expense of providing the proper 

stamp for a mortgage-deed is borne by the mortgagor, 
Mortgagor pays who has also to pav for a reconveyance of the same 
10 , property.™ 


The admissibility of a document unstamped and unregistered depends 
upon its nature. If it is a receipt of payment under a mortgage, it can be 
used as evidence of payments as also of appropriation of them, because it 
makes no variation of the contract itself, but only a modification of the 
account in consequence of payments.t'*) On the other hand, where the 
document constitutes the contract itself or an integral part thereof, its non¬ 
registration is fatal to its admissibility so as to affect any property therein 
mortgaged, although insufficient stamp-duty paid on a deed does not stand 
in the way of its reception subject to the levy of a proper penalty. 

A registered document cannot be rescinded except by another registered 
document. Of course, rescission of a document is quite different from its 
satisfaction as by payment which may be proved by parol. And so it has 
been conceded that a receipt, even though it may have the effect of ex¬ 
tinguishing a mortgage, is admissible in evidence even though unregistered, 
since it is primarily only evidence of payment.<’) 


1447. An instrument which should have been stamped according to law 

but is unstamped is, unless duly stamped, wholly inadmis- 
UQstunpsd motU gibie in evidence and secondary evidence is not admissible 

in proof of its execution or its contents even if it be for the 
purpose of showing the character in which possession was transferred. 

1448. Besides the many advantages which registration offers, it has the 

effect of shifting the burden of proof, for the admission of 
Reglstiatlon the receipt of consideration before the Registrar strengthens 
shUtasDUs, presumption as to the receipt of consideration which 

the mortgagor, if he denies it. must rebut. By merely denying the transac¬ 
tion he does not get rid of this liability, for in the woi^s of the Pnvy 


(1) Vithu V. Nathu^ 3 Bom. L.R., 133 ; 

(1887) 35; contra in Sambhu v. 

Krishna, 26 C. 179, dissented from. 

(2) Indian Stamp Act, 1899 (II of 
1899), s. 29 (a). 

(3) Ibid, s. 29 (c). 

(4) Lakshman v. Damodar, 24 B. 009 : 
s. 92, cl, (4) of the Indian Evidence Act 
(I of 18 72) does not apply; Shidlingapa 
V. Chtnbasapa, 4 B, 35 ; Sotye^h Chunder 
V. Dhunput, 24 C. 20; Obai Goundan 


V. Ramalinga^ 22 M. 217 ; Jiwan AH v. 
Basa, 9 A. 108, F.B. 

(5) S. 35, Indian Stamp Act (II of 
1899). 

(6) Ramayya v. Krishnamma^ 23 M. 
114. 

(7) Appamma v. Ramanna, 23 M. 92 . 

(8) Chenba^apa v. Lak^hmatia, 18 B. 
369; Thaji v. Thirumalaiappa, 17 M.L.J* 
R., 308, 


1 




I 
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behind ca^e by an 


registration 


was 


Council: “ it is valueless if it can be gone 
assertion that which was stated at the time of the 
untrue. ”(i) Moreover, as soon as the deed is registered, it operates as 
a completed conveyance, without the necessity of formal delivery to the 
obligeet2) and if therefore afterwards it appears that the mortgagor had 
placed a portion of the consideration-money with the mortgagee who failed 
to account for it, it would originate a cause of action against the nwrtgagee 
for refund, but would be no ground for rescission of the mortgage/*) 


1449. Alterations vitiating Deeds.^-lt has been held in a long series 
of cases that an unauthorised material alteration of a deed after its execution 
has the effect of vitiating the deed, so that nothing can be recovered there¬ 
upon,C*) although the alterations made cun be easily detected and may bo 
capable of elimination, the policy of the law being that no man shall be 
permitted to take the chance of committing a fraud, without r unni ng any 
risk of losing by the event when it is detected.The rule however applies 
only to document's which are not the foundation of a plaintiff's claim, but 
are merely evidence of it.<^) The question whether an alteration is material 
is one of law and does not depend upon surrounding circumstances. 
Alterations in the date,(®) the amount payable.<9> the time and place of pay¬ 
ment.0°) the addition of a contracting party,(“) have been all held to be 
material. So alterations expressing the value to be received on some 
particular account,or adding or changing the rate of interest (**) or 
changing a joint into a joint and several liability,dO tampering with the 
signatures.(“> an addition to any matter such as the sum borrowed ()®) or the 
land mortgaged and specified in the schedule, all fall into the same cate¬ 
gory. And in fact any change in an instrument which causes it to speak 
a different language in legal, effect from that which it originally spoke 
which changes the legal identity or character of the instrument either in 
its terms, or the relation of the parties to it. is a material alteration 


(1) Ali Khan v. Indar Perahod, 23 A. 
050 (d64)» P.C. Admission of receipt 
of consideration in the deed will alw 
create a presumption against the obligor 
and his privies which would be strength* 
oned by the fact stated in the text— 
Babbu V. Sita Ram, 38 A« 478. 

(2) Ramalinga v. Ayyadorai, 28 M. 
124 0^5); Ponnayya v. Muiku Oaundan^ 
17 M. 146 ; Narain v. Dataram, 8 C. 507. 

(3) Sagaji v. Namdev, 23 B. 525 ; Lak- 
hitniehand v. KUan, 14 C.P.L.R., 67; 
Khudia y, M(, Lankin 1 Nag. L.R., 146 

(4) Pigot'9 cose, 11 Rep., 206 27o, 
Atdons V. C<fmwtUt L.R., 3 Q.B., 573; 
In re HowgoU and Oubom's c<nUract, 
[1002] 1 Ch., 451 ; Cttdxt<m v. Exettr 
[1005] 2 Ch. 456; Aimarom v« Umtd 
Aam» 26 B. 616. 

( 6 ) Ptr Kenyon, C.J., in Ma^Ur \\ 
Afitter, 4 T.R., 320. 

( 6 ) Aimaram v. Vmtd Ram, 25 B. 610. 

{7) Pigot's Cast, 11 C.B., 27 ; Master 
V. MiUtr, 4 T.R., 320; 2 R.R., 290; 
Fence v. Loxeihsr, 1 Ex. D., 176; David- 
son V. Cooper, 13 M. dL W., 843 ; Oanga 
Ram V. Ohandan Singh, 4 A. 621 Oogun 
Chunder v. Dhuronidhur, 7 C. 616; Sita 


ram v. Daji, 7 B. 418 ; Christacharlu v 
Karibasayya, 9 M. 309, F.B. 

(8) Fo^cc V. Loufther, 1 Ex, D., 176. 

(9) Leeds Bank v. lFa/*cr, 11 Q.B.D., 
84. 


(10) Carduell v. Marlin, 9 East., 190; 
WaUon V. Haatinga, 4 Camp., 223; Cock 
V. CoxjtW/ 2 C.M. & R.. 291 ; Hirachman 
V. Budd, L.R.. 8 Ex.. 171 ; Hamalin v. 
Brack, 19 Q.B.. 300. 

(11) Taylor v. Moaeley, 6 C. & P. 
278 ; Mackintoah v. Haydon. Ry., & M ’ 
302; Calvert v. Baker, 4 M. Si \V 417 

(Eng.). 793.' 

(12) Gardner v. WaUh, 24 L.J.Q.B; 
285 : Gourehandra v. Proaunno Kumar, 
33 C. 812; Oogun Chunder v. Dhuronidhur* 

1 Sv Ali V. Narain Singh, 

2 P.Xi/.R., 107. 

(13) Suiton V. Toomer, 7 B. & C., 410; 
Waringlon v. Early. 2 E. & B., 763; 
Roberta v. Sioux City and P, R. Co., 2 
L.R.. A. (N.8.). 272. 

(14) Perring v. Hone, 4 Bing., 28. 

(16) Maaon v. Bradley, 11 M. \V., 
690; Nickolaon v. Revill, 4 A. Sc E., 676. 

(10) Mongol San v. Shankur Sahai, 
26 A. 680 F.B. 
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sufficient to in\ the instrument. And it is not necessarj’ that the 

alteration be in part of the contract, for it is sufficient if the document is 
materially tam)iire»l uith.^'^ Where the name of an executant is fraudu¬ 
lently interj>filatcd in a document, it becomes inoperative not only as against 
tlu! pers<jn wlinsf name has been forged, but also as against the actual 
executants.(2) (; I.-}].").) But the affixing of a .stamp on a document 
subsequently to its execution >o as to avoid the payment of a penalty is not 
such a inateriEil alteration so as to render it inadmissihU- in evidence.So 
the forged addition of the signatun* of an attesting witness by the obligee 
of a bond after its execvition. even though such additi«)n was calculated to 
facilitate the pmof <jf the liability of such attesting witness vmder the Iwnd, 
was lichl not t(j be a material alteration which disentitled the obligee to 
sue upon it.t'*! 

On the other hand, an alteratien which is a mere surplusage, us 
the addition <jf the words “ On demand ” to ii [>r<)missory note.‘®’ '-r any¬ 
thing which does not affect the liability of the parties, would l)i‘ deemed to 
be immaterial so as not to wholly vitiate the deed.<*> St) if the transferee 
is sufficiently identified, nucIi an addition as tilling irp a blank left for his 
Christian mime \>ill not affect the deed.t^) So filling in a blank with tin* 
proper 'late does not vitiate a d')eumenl.(®> Of course, any alteration, 
howsoever material, imiy be made with the consent of all parties, if it was 
to correct a mistake(®> or to carry out the original intention of tlie parties. 
But otlierwiso even the ]>artie> cannot alter the deed, since the effect of 
such alteration is to make the fh-ed evidence of a new contniett”) whicli 
would require fresh stuinji and registration. 

1450. Where u document has been materially altered, no suit will lie 
thereon. Thus, where in a case a document ran thus: “The sum for 
which security has to he furnished us said ahov«*, is Rs. 2,000. A secvji'ity 
should be furnished for this sum of Its.-‘2.000 jnr the minor onlij." and it 
appeared that the last few words italicized wen* subsequently added by the 
mortgagee without the consent of the mortgagor. The Court thoreupoii 
held that the document was altered in a material part, and tlnit a suit upon 
the altered instrumjent woukl not lie. but that since the right to bring the 
properties to sale, which became vested as stion as a valid mortgage was 
executed might be sai'l to have been the basis of the suit, the suit shmild 
be maintained. Jiml tlu* instrument so far as it was unaltered might be re¬ 
ceived in evideiic- of tlu- rights of the parties.(t2) If a doonnent fails on 


(1) Suffell V. Hunk of KnyUmd, » Q. 
B.D., r).55 ; Loh-p v. Fox, 12 App. Cas.. 
200 . 

(2) Karum Ali v. Narnin Singh. (1001) 
P.L.R. 107. 

(3) Bell Ham v. Bhagwandax, (1901) 
P.L.R.. 40. 

(4) Homier v. SItnmungfim, 2 M.L.J.R.. 
39; Vazirole v. Surnanarayana, 1 M.L.J.R. 
388 ; Moheah Chunder v. Kamini. 12 C. 313. 

(0) AldoHM V. Cornwell, L.R., 3 Q.B.. 
673. 

(6) Culton V. SimpMii, 8 A. & E., 136 ; 
Aldonn V. Cornivell, L.R.. 3 Q.B., 573. 

(7) Eaglelon v. OuHeridge, 11 M. & \V., 
465. 

f8) Creiiton v. Exeter. 2 Ch., 


4.>.>; Keane v. Smallbone, 17 C.B.. 1751. 

(0) Karnhaw v. Car. :{ ICsp.. 240; 
Huron v. Thomp.ton. 11 A. & E. 31 : Srho- 
fteld V. Tonde^horoitgh, [1894] 2 Q.B., 
000 . 

(10) Carifix v. Tatlersall. 10 L.-I.C.I*. 
187 : London <t* Hrovincial Hank v. Hohertx. 
22 W. R. (l-'iis. 402); Dodge HringUi, 
29 L.J. Kx.. ll.'j. 

(11) Bowman v. Nicholl, 5 T.K.. 637. 

(12) Stibramania v. Krixhnaygan, 23 

M., 137. F.B.: following Attorney-General 
V. Alarquin oj Aileabury. L.R., io Q.B., 
432 (441); Rqma^u'amij v. Chinna. 3 ^L 
H.C.R.. 247; Ckristacharln v. Kariba- 

xayya, 9 M. 309. F.B. 



MORTGAGE. 


h>2‘J 


S. 53.J --- 

account of the material alterations made therein, no ?ubsequeut ratification 
■can cure it- of its defects. 

1451. The rule that a material alteration vitiates the document is. 

however, bubject to this limitation, that it does uol affect 
V^oe o! altered eights and title vested under it. It only ceases to be 
** ‘ unenforceable in law as an executory instrument.Jt 

ceases to be a sword, but may yet be used as a shield. In other words, al¬ 
though the Court will refuse to enforce the altered instrument, it will n<jt 
take away what the obligee has already taken thereby.Moreover, it may 
i-ven be ndiiiittc-d for c«‘.llateral piirpo-ics^**—in the wonK of Lord Abiiiger as 
a proof of some right or title created by or resulting from its beta 

■executed .But where a mortgage-deed was altered to bring a claim 
within limitation, the deetl cannot be put in force on the ground that it is 
evidence to show at least, that a ci’rtaiii llaiiility had been incurred. In 
Madras, the Court even went the length of hcilding that the exc’culion of 
the instrument created a charge upon the property which the subsequent 
alterations did not desti'oy.(^) In laying this down they purported to hjlltjw 
the dictum of Lord Abinger, lv..J., but as was pointed out by Parker, J. : 
“ To push the doctrine so far would be practically to nullify in the most 
important class of cases the equitable doctrine laid down by Lord Abinger. 
that no man shall be permitted to take the chance of committing a fravul 
■without running the risk of losing by the event when it is detected. 
Bub it has been held in Allahabad that such a deed cannot be ignored in a 
redtunption sjjit by a puisne tiK»rtgagee against the prior mortgage under 
any altered deed, irnisrnuch as an interest in ininiovahlc property having 
become vested by the <jperation of the inortgage-boiid. it was admissible in 
evidence on behalf of the mortgagee to show the »‘stiite which passed und«*r 
it, and that, therefore, the jaiisnt; mortgagee coiild not bring the j)roprrty 
comprised in it to sale without payment of the amount duo thereunder.(«) 
So in the case of a contract reduced to writing, though writing may become 
inadmissible on account of material alterutions it w'ould not debar tlie parties 
from establishing the contract, if they can do so uh’unrfc.t®) 

1452. Where th<! alteration is manifestly or prhtui facie suspiei'ius, llu». 

Butdett ol moo! producing But \u 

^ • an ordinary cas<* the presumption is that the altoraiion 

was made before execution.In order to have* a vitiating effect, nn 


(1) iCftffhitiak'uiu V. SalOn/ifuft. a M. 
L.J.R.» 104. 

(2) V. iiot/erl'f, U M. A: W., 

4011 ; tioUon v. Carlisle. 2 H.bt, 20:j , 
Jioe V. Fori, G 80; Deo v. 

4 D, St Aid., 072; v. Cooper, 

11 M. ft W., 778 (BOO); AffriruUura; 
CaUU, Co. V. Fiizgeraii, 10 Q.H., 

432. 

(3) ChrisUtcharlu v. Karibfutai/yti, II M. 

390, F«B.; v. Krijthfut, 23 M. 

187 ; Mangal <9en v. $Shauknr Sfihtii, 25 A. 
030 (60S), F.B. 

(4) PaUinson v. LuckUy, L.R.. 10 Ex., 
880; SleiMit'V. Aston, 8 Ir. C.L.R., 35; 
fi^lfno\ds V. Halt, 28 L.J., Ex., ^>7; 
OidhoeU V. Parker, 17 W.R. (Eng.). 955. 

i)o9Mi«9n^v. Cooper, 11 M. ft W.. 
778 800). 


(0) IfofOftMO'iimi V. likfirani, 3 
247 ; ChriMtarhorlu v. KntlbnHuuuo, <1 
309, F.B. 

(7) i'hritiUH'hHrla v. KnrAxtMtijyo, a M., 
399, F.B.; fi>llowe<l per Aikinun, J., in 
Mani^d Sen v. Shankar Sfdtai, 2.5 A 
580 (Oil). 

(8) Per Stanley, C, J., ft Banerji, J.. in 
Mangal Sen v. Shankar Sahai, 25 A. 

F.B. (cotdru per Aikman, J., dUfienfiefUe, 
t&., p. 015). 

(0) Durgo Prasad v. Bhajnn LaU, 31 C. 
OU. P.C. 

(10) Hennwn v. Dickenson, 5 

183; Bishop v. Chambre, 1 M. ft \V., 
110; Knighl v. Clements, 8 A. ft E., 215- 
Clifford V. Parker, 2 M. ft Or,. 900. 

(11) Doe V. ('otomort, 16 Q.B., 745. 
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alteration need not be shown to have been made by or with the privity of the 
part)' producing or benefiting by it.ti> But an alteration, made by the 
plaintiff mortgagee has the effect of operating as a satisfaction of not only 
the mortgage but of the debt of which it was a security. 

1453. Oral Agreement.—This clause does not apply to an oral agree¬ 
ment made by the parties to a suit, to the effect that decree be passed 
creating a charge on immovable property above Bs. 100 in value.(5) And 
an agreement by a Jenrni in Madras to demise the land to a tenant who 
proved by oral evidence that he had one j’ear before suit paid to the Jenrni 
a renewal fee. was held binding, the Jenmi's suit for ejectment being dis¬ 
missed.('’> 


The section, again, has no application to on agreement to mortgage, or 
to documents drawn up in the preliminary stage of the transaction. In 
considering whether a document purporting to be a preliminary contract was 
or was not compulsorily registrable, regard must be had to clause (h) of 
section 17 of the Indian EegistratLon Act which exempts from registration a 
document not itself creating, declaring, assigning, limiting or extinguishing 
apy right, title or interest but u hich merely creates ii right to obtain another 
document. An agreement setting «)ut the terms upon which a mortgage ia 
settled between two persons, would fall within the exception, if Ihe parties 
contemplated the execution of another formal document.But a docu¬ 
ment, though it may refer to and contemplate the execution of another 
document, does not merely, as such, cease to be compulsorily registrable, 
if on its face it purports to declare certain existing rights. 


An unregistered agreement incorporated into a decree ceases to be com¬ 
pulsorily registrable. But if some land thereby affected is excluded from 
the decree the title as regards this land will stand or fall by the unregistered 
agreement. 


1454. Property secured less than Ra. 100 in Value. —The registration 
of a deed which does not necessarily create an interest in immovable pro- 
perbv of the value of Rs. 100 or upwards was not until recently compulsory 
under this, or the Registration Act.(®> So a mortgage-bond for Rs. 99, 
repayable in nine months and eleven days, with interest at the rate of 2 
per cent, per mensem, was held not to require registration,<®) even though 


(1) Case, U Co. 27 {27rt); 

Gardner v. WalsK 5 E. & B. 

(2) Alderson v. Langdole, 3 B. Ad., 
660 which carried further tli© doctrine 
of Master y. Miller, 4 T.R.* 320. 

(3) Appasami v, Manikam, 9 M. 103. 

(4) lUappan v. Parangodin, 21 M. 
291 ; Papireddi v. Narasartddi. 16 M. 
464, dissented from; Begum v. Muham¬ 
mad Yakubf 16 A. 344, F.B., followed. 

(5) Jusob v» Out Muhammad, 12 B.H. 

C., 175; Chunilal y. Bcmbanji, 7 

B. 310; Purmanond v. Dharsey, 10 B. 
101; Horma^'i v. Keshav, 18 B. 13; 
Karalia v. Mousukhram, 24 B. 400; 
Pamtemoo v. Qourehander, 3 W.R., 64; 
Shitkishen v. Abdool, 3 W.R., 103; Bu7i- 
ware v. iStitigtitn Lai, 7 W.R-, 280; Nud-. 
dear v. Kishorte Lall, 7 W.R., 463 ; Choo- 
nee v. Chundee, 14 W.R., 178; on review. 

p. 334; MeheroannisM v. Abdo<^; 


17 W.R., 509 ; Sufdar v. Amend, 7 C. 708r 
Luchmissur v. Dakho, i6,, 708; LoU Vr 
Negroo, ib., 717; Bengal Banking Cor, 
V. Maekertich, 10 C. 316; Periabchunder 
V. Mohendranath, 17 C. 291 P.C.; Har* 
nandun v. Jawad AU, 27 C. 468. 

(6) Lakshmemma v. KameshwarOf 15 
M. 281. 

(7) Pranal v. Lakshmi, 22 M. 608, 
Bindesri v. Oanga Saran, 20 A. 171, P.C- 

(8) Sadagopayyangar v. Dorasomi, 5 
M. 214; Bam Doolary v. Thaeoor Boy, 
4 a 6L 

(9) Narasayya v. Ouruvappa, 1 M.* 

378; Katiamuri v. Podalu, 6 M. 119 f 
Sadagopayyangar v, Dorasomi, i5.» 214; 
Bam Doolary v. Thaeoor Boy, 4 C. 61 ? 
Nana v. Anani, 5 B. 363; Nago v. Babajiw 
8 B. 610; Habib-VUah v. Nakehed,. 5 A. 
447, F.B.; ovemding Himmat Singh v. 
Stwaram, 3 A. 167, F.B.; Darshan Sing 


MORTGAGE. 


1031 


S. 59.] 


tbe amount with interest may have exceeded Kb. 100; nevertheless the 
security could in such a case be enforced to the full extent of the debt.oi 
The principal amount not the total amount made up of the principal anti 
future interest was held to determine the question of registration. If 
the principal was less than Vts. 100, the document need not 
have been registered, even though the debt might in future have 
exceeded that amount and so a transaction, though of over Ks. 100 
in value, may be split up into two contemporaneous deeds, in 
which case they need not have been registered.But the provisions of 
this section, as they originally stood, were held to be subject to those of the 
other Acts. Thus, the contrary having been provided in section of the 
Bengal Tenancy Act, this section could not validate unregistered mortgages, 
although of a value less than Ks. 100, since under section G of the present 
Act transfers must be made in accordance with the Act or anij other law 
for the time being in force.The effect of the recent amendment is to 
niake registration compulsory in all cases irrespective of value exept that 
in the case of mortgage other than a simple mortguge, below Rs. 100 in 
value, the transaction may be completed by delivery of possession of the 
property.As to priority and what is sufficient delivery, reference must be 
made to section 54, ante (§§ 1074—1080). 

1456. Assignment o! Uortgage.— In India, as in England, a mort* 
gagee may transfer his rights to a third person by way of assign¬ 
ment. But such a transfer must be without prejudice to the 
rights of the mortgagor.A creditor holding a mortgage on the 
lands of his debtor does not- necessarily surrender that mortgage 
or lower its priority by taking a subsequent mortgage, including 
the same lands with other lands, for the same debt. Whether 
the earlier mortgage becomes merged and extinguished or not is 
a question of intention.A transfer of a mortgage to be effectual 
should be registered at the instance of the assignor, An assignment 
of a debt is a sufficient consideration for the assignment.O) As the in¬ 
terest of a non-possessory mortgagee is an intangible thing, an unregister¬ 
ed indorsement of transfer on a mortgage-deed is ineffectual where the 
consideration is Ks. 100 or more(®> though mere delivery will suffice 
where the deed is allotted to a co-parcener on a partition or where the 
right to sue devolves on the assignee by operation cf law.OO) But law re- 
cognixes equitable rights In certain cases. So a third party paying off 
the mortgage-debt to the mortgagee, with the mortgagor’s knowledge, 
though not taking a valid assignment of the mortgage is in effect an equit- 
able transferee and has a lien on the mortgaged property.Oi) It is, of course, 


V. HanwatUa, 1 A. 274 ; Rajpati v. Ram 
Sukhi, 2 A. 40; Banno v Pir M uham- 
mad, tt., 688; Amruii v. Oovind Rao, 
10 C.P.L.R., 10; overruling Sardar v. 
<3opal, 6 C.P.L.R., 78. 

(1) Korban v. Sharoda Protad, 10 C. 
82. 

(2) Ramji Lai v. ChhoU Lai, 3 A.L. 
J.R.. eei. 

(3) 8hon Bhtuan v. SaSadeb, 3 C.W.N.. 

4M. 

(4) See ■. 04. 

(8) Ckinnaifya v. Chidambaram, 2 M. 
81ti VtnktUa v. Aannom, 8 H. 148; 
•od to principle cee Mulehand v. LaUu, 


8 B. 404, F.B. 

(6) 8. 101, ; Gokulnnth v. Prentlal 

3 C. 307. 

(7) MtUhia v. Ka»iva«i, 12 I.C. 78 
(7ft). 

(8) Ynshau-nnt v. Copal, 2 B.H.C.R.. 
104 (107). 

(9) HaniJ Shah v. Murad, 16 I.C., 125 

(126); Atmab v. .Sibti Bux, ft A.L..T., 
766 (768); Mul«addi v. Muhammad 

10 A.L.J., 167 (168). 

(10) Chairman, Municipal Council v 
Swnirla. 31 M. 1)1. 

(11) Maung San v. Maung San, 12 J 6 
805 (806). 
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obligatory ou the morlgagur to redeem the transferee from the mortgagee 
before he cau obtain possession of the mortgaged property.('> Since the 
mortgagee's interest is no longer regarded an actionable claim, (§ 100) notice 
to the mortgagor is not necessary to vaUdate the assignment of a mort¬ 
gagee’s rights.(2) The jissiguce of the mortgagee’s rights takes his as¬ 
signment '’subject to the rights, equities and liabilities of the Msignor. 
Similarly, an assignee from the mortgagor possesses no rights against the 
mortgagee which the UKU-tgagor did not possess.So while the legahty 
of consideration cannot be questioned when the assignment of a mortgage 
is professedly without any consideration, still where it purports to have- 
been made for valuable consideration its validity can be impeached, rf 
the consideration is or inunoral, and it makes no difference whether 

tile transaction is executed or executory.In this respect there is no- 
difference between tlie transfer of a mortgage and the assignment of a 
cliose-in-iictioii wliich is ^uliject to the provisions of section 132. 


1456. Deposit of Title-deed: Equitable Mortgage —The deposit of 
title-deeds bv the debtor with the creditor creates what is known in the 
English law'as an equitable mortgage, i.e., a mortgage which, for want 
of a transfer of the legal estate, has only an equitable operation. 
mortgages were prevalent both in the Presidency-towns and the mofussil 
before the passing of the Act. and there was no difference between the 
law in the mofussil and that prevalent in the Presidency-towns.^ And 
it was held by the Privy Council that, where the lex loci rei sitae did not 
forbid and the parties did not contract with reference to any other parti¬ 
cular law, and the general law of the place was English, an eqmtable lien 
would be created upon land by h deposit of title deeds.But the precise 
limits within which such a security could arise do not appear to have 
been invariably observed, for cases are not wanting m which, what wou d 
now be a charge or a Hen of the vendee was spoken o£^ as his equitable 
mortgage,<8) The Act now ascribes to the term a limited import 
rs 5 1078—1080). In England lien is regarded as species of an equitable 
gage(9) and the term js thus there used in a wider sense than in the Act. 

1457. Pre-iequisites of an Equitable Mortgage.— There are thme 
essential requisites of an equitable mortgage: (i) Debt: (U) Deposit of the 
titlc-deed<; (iii) An intention to create a security thereon. These are also 
the pre-requisites under the English law.OO) 


(1) jBofffii lioin, 

L.R.. 1057 (1059). 

(2) Matotrf Kyatr v. Rnnyauathfw. 11 
I.Gm 778 : Sftfrrantattift v. 

30 015. 

(3) Stttgh w Xffriifder 14 I. C. 
510. 

(4) MKdhuhtntnf v. Shunviu- 
gavelu, 28 M. 413. 

(6) Fislier on Mortgage (4th Ed.)* S* 
49; OirJhari v. Pareshx'aiti. 4 C.L.J.* 
469; OurdWa v. Gulam, (1907) P.W.R., 
No* 631 ; L. Periauem v. Somastivdara, 
14 Bur. L.R.* 283 ; Subramanian v. Ku- 
marappa, 4 L.B.R.* 371. 

(6) Himalaya Bank v. Quarryf 17 A. 
262; Khoofal v. Herachand (1823), 2 
Borr*, 580; Muncharambhai v. Moola 


Katboodeen (1827), B.S.D.A., 139; 
hoi Lai V. Nirmal (1831) S.D.A., 139? 
Muhammad v. Salot Jang^ 4 Sel. R** 
168 ; Lalji v. Qobindrano^ 6 Sel. R** 
Bunsee Dhur v. Heera Ixill, 1 N.W.P*H.(^ 
R., 166; Varden Seth v. Liictcvoth!/. ^ 
M.I.A., 303; Waghelo v. Masluddxn, 11 
B. 551 ; L.R., 14 I.A., 89. 

(7) Varden Seth v. Luckpothy, 9 M.I.A.,. 

307 (324). ^ , 

(8) Dayal v. Jibraj. 1 B. 237 ; Varden 
Seth V. Luckpaihy^ 9 M.I.A., 303. 

(9) Tennart v. Trenchandy L.R., 4 Cn.^ 
637 (642). 

(10) Lacan y^AUan^Z Dr., 679; Btxon 
V. Muckleston, L.R., 8 Ch., 165; Behram 
V. Saral^i, 38 B. 372. 
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1468. The doctrine of equitable mortgage h>- depofrit of liUc-dt eils is 

stated to form a branch of the equitable doctrine ot the 
Deposit ol title- gpecific performance of oral eontracU relating laud 

based on part-performance. Hence it has been held 
that, if the deeds are in the hands of a third person, an oval direction to 
him by the debtor to hold them for the creditor, orally assented to by the 
third person, is not sufficient,(D If some of the title-deeds relating to 
the property proposed to be mortgaged are not available, as if they are 
lost,t2) or are in the possession of ai hostile parly, tlie mortgagor may 
•charge the estate by depositing only such deeds as he may have in his 
possession. But the deeds which do not relate to the property cannot 
■charge it. If the law had been otherwise, the <lep<jsil of deeds would 
be an idle and meaningless formality which might be dispensed with al¬ 
together. The mortgagee has a right to retain the deeds relating to the 
]>ropevty mortgaged, and if the mortgagor has by fraud or mistake fleposited 
wrong deeds, the mortgagee may sue for the recovery of the proper deeds 
upon which he could enforce the iien.^^' So. if tin- debtor, after dejiosii- 
iug his title-deeds, afterwards fraudulently abstract ^ome of them from 
the creditor which could not- he identiti<*(l. tin- lien was extended to 
all the title-deeds belonging to the debtor.H the deeds deposited are 
•differcnti to those referred to in the memorandum, the security will attach 
to those actually deposited.So again, the security will attach to all the 
-deeds deposited, though the memorandum refers only to some of ihem.(6> 


1469. The term deposit would seem lo imply that the deeds must 
Hesning ol actually change hands 1o create a mortgage. Of course, 
■deposit. the delivcrv may bt; made either to the crc<litor person¬ 

ally or to his agent, and if the ilebtor had promi>ed delivery, the Court 
iviil compel specific performance by compelling the debtor to deposit the 
deeds as a security for the adv.ance which the creditor hod made.t^^ The 
dffposit of title-deeds being regarded ns the part-perforinanc«* of a promise, 
a men* oral promise to confer any rights on the promise is sufficient.W Tu 
Knglund where by operation of the Statute of Fraudst®> all contracts not 
to he performed witliin a year must be in writing to be actionable, the 
deposit of deeds is regarded as a part-performance of the contract, so as 
to exclude its operation. Actual delivery is only constructively possible 
where the deeds were already in the possession of the creditor. Thus, 
deeds deposited for safe custody with a Bank may he so delivered by an 
order empowering the* Bank to treat them as deposit for security,So 
the creditor being a tecant-in-common with the debtor, being, as such, 
in possession of the deeds, may be authorized to retain them as a security 
for the debt.t*') So where title-deeds of land had been deposited by :v 
debtor with the Bank of Bengal and a lett^'r was given authorizing the Bank 
to soli the land and apply the proceeds in liquidation of a debt then existing 
and duo to the Bank, it was held to create a valid equitable mortgage in 


(1) Bx parit Broderick \ In re 
1H Q.D.D., 360, 766. 

(2) Lacon v. AUan^ 3 Drew., 70. 

(3) Miiier v. Oharitred MtrtaniiU Bnnk, 

6 701 (716), a case of fraud. 

(4) 3fa#on v« MorUy^ 34 Baav., 476. 

(6) Bx parit PoimZI, 6 Jur. 400. 

(6) FarrU v. 2 Rm. k, 0.« 

376. 


(7) Currie v. MutunnnrUf 3 BX.R., 
126 (31). 

(8) Dntr V. PerrcU. 33 Bcov.. 218; 
Rx parit Trodtiik^ 18 Q.B.D., 766 (770). 

(9) 20 Car. 11 C. 3, R. 4. 

(10) Ex parte WrigfU. 10 Vea. 256. 

(11) Fenwick v. Potie, 8 Da. G. M* O.9 
506. 
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favour of the Bank for tin- money So if A holds a mortgage of S’a 

property which he empowered C to redeem, and he thereupon paid off A 
who endorsed full receipt on the mortgage-deed, and at the request of B 
returned it to him. with the other title-deeds in his possession, it was held 
that the fact was enough to create an equitable mortgage in his favour. But 
perhaps this view is too wide and is only supportable on the fiction of an 
implied contract ” of the English law, a doctrine which is as novel as it 
is unknown to Indian jurisprudence.(2) 


1460. The second pre-requisite of an equitable mortgage is the inten¬ 
tion to create a security thereon. The mere possession of 
mortgage*°maierial deeds, coupled with the existence of a debt, does not 

' necessarily lead to a presumption of an equitable mortgage 
by deposit of title-deeds. It must also be proved that the depositor intended 
to create a security.<3) Mere possession of the title-deeds is not proof of an 
intention to deposit them as a security for a debt, unless the circumstances 
are such as to render any other explanation unreasonable.W And so it 
has been held in India that the mere possession of the title-deeds by the 
creditor, without evidence of the contract upon which the possession ori¬ 
ginated, so that a contract may be inferred, will not be enough to create an 
equitable security.(5) The fact of hypothecation must be proved like any 
other fact, though the deposit of deeds wdth the creditor would be a fact 
from which the Court might draw its own inference.An equitable mort¬ 
gage created with intent to secure a debt may, if so agreed, cover future 
advances as well as the existing debt or contemporaneous advances in res¬ 
pect of which it was made.<^ But it will not cover moneys previously 
advanced and then due,^®) unle.ss there was an agreement, or an intention 
to secure them appears from the circumstances.A third person making 
the advance cannot avail himself of the security unless the original creditor 
was holding in trust for him.^^®> A letter of Hen over his goods executed by 
the debtor, promising to execute, whenever called upon to do so. an assign¬ 
ment of his business, has been held to be good under this clause.In order 
to create an equitable mortgage, it is not necessary that all the title-deeds, 
or even all the material title-deeds, should be deposited. It is sufficient 
if the deeds deposited are material evidence of title.Thus it would 
suffice if the son inheriting his father’s property deposits his father’s title 
deeds. 


(1) Ibrahim v. Cruickshank, 7 B.L.R 
663. 

(2) Khuahal v. Punamchand, 22 
164 (169). 

(3) Jelhabai v. PutliBai, 14 Bom. 

L.R. 1020 (1022, 1023). 

(4) Featkeratone v. Fenwick, 1 Bro 
C.C., 270n.; Harford v. Carpenter, 1 Br. 
O.C., 270n.; Burgess v. Moxon, 2 Jur, (N. S.) 
1039 ; Ex parte Langston, 17 Ves., 227. 

(_5) Ganpul v. Adarji., 3 B. at p. 329; 
Jaitha V. Hoji Adalvyad, 10 B, C3<; Maung 
Senv.MaPo, (1906). Bur. L.R., 185. 

(6) Maung Sen v. Ma Po (1905). (Bur.) 
L.R.. 186. 

(7) Himalaya Bank v. Quarry, 17 A. 
252; Oirendra v. Kumud Kumari 25 C. 


611 ; Ex parte Langstone, 17 Ves., J. 
287; Ex parte Kensington, 2 V. & B., 
79 ; In re Beetnam, 18 Q.B.D., p- 380, 
followed. 

(8) Mottntfori v. Scott, T. & R., 274. 

(9) Ex parte Farley, 1 JI. De 4: DeG., 
683; Ex parte Smith, 2 M.D. & DeG., 
314. 

(10) Ex parte Whitebnead, 19 Ves., 212. 

(11) In the matter of Summers, 23 0. 
692. 

(12) Beddows on Mortgage,! P* 
R^rts V. Croft, 24 Bing., 223; Lacon v; 
Allan, 3 Dr. 579 ; 

(13) Bhupendra v. Wajidunnissa, 2 Pat., 
J. 293 ; 39 I.C. 564. 
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1461. Acquiescence in a deposit by the former owner may be equivalent 
to a re-deposit by the new owner.O^ The documents comprised in tlie term 
title deeds would include all such documents as evidence title to the property. 
A receipt for purchase-money embodying the terms of the agreement for sale 
would, in the absence of more formal deeds, serve the purpose,But no 
charge can be created by a deposit of a certified copy of a deed, which cannot 
take the place of the original but a copy of the Court*roUs may, it 
would appear, be deposited to create a charge. The certificates of shares, 
policies of insurance, debenture-stock certificates^''^ and other similar deeds 
or documents, though relating to moveable property, may also be deposited 
so as to create a charge in the same way as in the case of deeds relating to 
land.<®> In order to give the creditor an equHable mortgage, it must, 
however, be shewn that the deposit was made with the intention of creating 
a security thereon. 

1462. Unless anything appears to the contrary, all the deeds depositetl 
will be held to constitute the security.An equitable mortgage is not 
effected by the deposit of a deed which does not establish the title set up 
by the mortgagor when there are other documents deposited showing such 
title.Title-deeds include not only the muniments of title properly so- 
called, but also agreements for purchase,<®> receipt of purchase-moneyW and 
copies of the deeds where the originals are not forthcoming.Where the 
creditor sues his debtor after his adjudication as insolvent, and the Official 
Assignee alleges the deposit to have been made before the application, he 
is required to prove it, the burden of proof being upon him.('i) 

1463. Property charged by Deposit of Deeds.—The proviso merely 
saves equitable mortgages customary in the towns named by deposit of title 
deeds to immoveable property. It does not authorise the creation of security 
by deposit where it is not otherwise possible. Under s. 130 the assignment 
of an actionable claim can only be effected by the execution of an instru¬ 
ment in writing. A mortgage thereon cannot, therefore, be created by a 
mere deposit. 

Besides exempting such mortgages from the operation of the section, 
there is nothing in the Act to proviae for the incidents of such inortgagea 
and the remedy available to the mortgagee. These have, therefore, to be 
otherwise gathered, being regulated by the mercantile usage. Where titles 
of property are handed over with nothing said except that they are to be 
security, the law supposes that the scope of the security is the scope of the 
title. Where, however, titles are handed over accompanied by a bargain, 


(1) In re Wyn Hall Co., L.R., 

lU Eq.. 615 (620). 

(2) Qoodwin v. Waghorn^ 4 L.J. (N.8.)« 
Ch. 172. 

(3) Ex parU Iiro<idhtiUt I M. & A., 

035 . 

(4) RiAjinson v. Montgomtry$hirt Brtw^ 
try Co., [1800] 2 Ch., 841. 

(0) Bz pari€ Ri^e, 2 M.D. 4e D., 
644; Ex parit Moa$, 3 De. Q S., 500 ; 
Perris v. MuHins^ 2 8. * G., 378; Frances 
V. Clarib, 22 Ch. D., 830; O.A., 20 Ch. 
D., 257; Nonhey v. Morgorty 37 Ch. 

346; RooU v. WiUiameonr 38 Ch. D., 
48S; SocUU OeneraU de Paris v. Walker, 
11 App. Cas., 20; Moore v. North Western 


Dank [1891], 2 Chi, 509 ; Potvell v. London 
d: Provincial Dank [1893], 2 Ch., 555. 

(0) Ferris v. Mullins, 2 Sm. G., 
378.. 

(7) VenkaUiramayya v. Narsinaa Row, 
21 M.L.,r. 454 ; 0 I.C. 309. 

(8) Ex parte Warner, 19 V©B., 202. 

(0) Ooodwin v. Waghom, 4 L.J. (N.S.), 
Cli., 172. 

(10) Ex parte Broadbeni, I M. & A., 
025; Stetcart v. Bank of Upper Jndia, 
(1910), P.R. 31 ; 34 I.C. 937. 

(U) MilUr y.Madho Das, 10 A. 70, 
P.C. 

(12) Mutraj V. Vishwanath, 37 D. 198 
(210) P.C. 
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tiie bargain must ruk. When tlie bargain is a written bargain, it and it 
silfUK-. must (U'tfrmiuf wliat is the scope and extent of the security.O) A 
person uiio has no interest in the deeds deposited by him confers no right 
by way of security or otherwise. The property comprised in the deeds- 
t|f;[Ki-«itc(l passes with all its legal incidents,(2) such as fixtures and all 
betu-fits accruing to the lands, including property- obtained in substitution 
for tli<' property mortgaged. Thus, au equitable mortgage operates not only 
t.ii the ijiterest of the debtor at the time of the deposit, hut also on any 
interest whicli he may subsequently acquire.So, wdiile the equitable 
mortgagee of property svibsequently sold cannot compete with the purchaser 
whose right to have the property subsequently conveyed to him is paramount 
over his right, still the same right attaches to the unpaid purchase-money. 

Sn a renewed lease is subject to the same luputahlo mortgage that affected 
tite original lease. 

'I’lu' contrary intention limiting this right may he inferred from the fact 
that the creditor had notice of the fact that the deposit w’as made by ft 
limited owner, as where the deeds deposited showed him to be so. 

1464. It is not necessaiy tlnit the property to which the title-deeds 

relate .should he within the limits of one of the towns 
May relate to any where such mortgages are allowed nor again need the 
property. limits.tW the only thing 

essential being that the- contract should he there entered into. 

1465. An executor may for the j)urpose of administration make ft 
deposit without the concurrence of his co-executors.<’> A deposit by husband 
subject to the English Inw. of his wdfe's mortgage over which he had 
mariii, the power of alienation, to secure a debt of liis own, was held to be 
good against the wifi? surviving, as an alienation pro farjfo.W 

There is nothing in the Presidency Banks Act-t®) to disentitle the 
Presidency Banks from advancing money on an equitable mortgage of 
immoveable property.The words of section 67 of the same Act. however, 
restrict the directors though not thp banks. But while the directors w’ill be 
liable for breach of the provisions of the section as between the Bank and 
themselves, it does not enable the mortgagor to repudiate the obligation on 
that account, and the Official Assignee stands on no higher ground. 


1466. An equitable mortgage may be sub-mortgaged by depositing the 
- . . deeds witli the third person, without a deposit of the 

u -mor gage. memorandum which accompanied the original security.^ 


(1) Prunjivandaf> v. Chan M<ih Phee. 
43 C. 895 P.C.; Daw v. SVriv/. 33 Binp. 
218 : Ex parfe Kensinptev, 2 V. & B. of 
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(2) As to wliioh s. 8 : Ex parte Bt>- 
dee, 1 M.D. & DeG.. 333 ; Ex parte Farley 
ib,, 083; Ex parte Ashbury, L.B., 4 Ch., 
030 ; Meux v. Jacobs, L.R.. 7 H.L„ 481. 

(3) Ss. 70. 71 ; In re Sust7j, 60 L.T.. 
160. 

(4) lioyne v. Baker, 1 Giff.. 241 ; Flinn 
V. Pounnain (1889). W.N.. 32. 

(6) Madho Das v. Bam Kishen, 14 A. 
238; Miller v. Madho Das, 19 A. 76 (93) 
P.C.: Brinath Boy v. Oodadhur Das, 24 C. 


348 : Ookul Das (Raja) v. The Eastern 
Morlyage aud Ayeucy Co., 10 C.W.N-» 
276; Valiappa v. Kofha, 11 I.C.. "21 
(722. 723): v. Bnsudei'o Das, 48 

M.L.J. 423. 

(6) Miller v. Madho Das, 1ft A. 4 O 
(93) RC. 

(7) Ex parte Sheffield Union Banking 
Co. 13 L.T. (N.SO. 477. 

(8) Bates v. Dandy, 2 Atk., 207. 

(9) Act XI of 1876. 

(10) Turner v. Bank 0 / Bombay, 25 B- 
52. 

(11) Tbid. 

(12) Exparte Smithy 2 M. A D., 587. 


MORTGA(Ji;. 


1037 


t. 59.] .. 

Tht.‘ sub-tnovtgagee can oulv rccovor the amoiuu <luo on the i.nginal .-eciinty. 
on paymeiit o< which he inust le-deliver the lille-cleeds to tin- lo-.rtgngnr. 

1467. Conditional Mortgage.—The deposit deeds uuiy be mado 
subject to a condition that they wore to bt' treated as a security iipon the 
conditions contained in the ujeinorimduni f)f deposit Thus if the depositor 
says, “ Tu consideration of yotir lending iny lirother !• B. £l.00(^ for seven 
days from this date, I dep()sit the several docuiuc-nts nioutioned in the 
schedule.” thr making of th<> advance instantly is a condition precedent to 
the equity attaching to the deposit, and whicli cannot he di'emcd to have 
been coniplied with by the ere.Utor allowing F H. during the next seven days, 
to overdraw his account to the extent of tHU> lax. 

1468. No Writing Required.—An equitable d.‘|>osii may. both accord¬ 
ing to the Englished) aii.l Imiian law.‘«‘ he made with any writing made 
ami if made in writing it 4loes not ivcpiire ri'giNfration.*^^ Idut if the 
deposit is accompanied by a iiiem<.randuni stating the civcnmstanccs under 
which the deposit is mad<-. it caiiiuit bo coutrailictod by oral evidi’ticc'd^^ 
The memorandum usually accompanies tho d;;posit. and tlio Privy ( ouncil 
doidjled whether it could he the practice in Calcutta to take a mortgage 
by deposit of title-deeds without a memorandum in writing,which, in 
England, the mortgagee is entitled to receive signed by the debtor specify¬ 
ing the terms on which the deposit was mnde.(8> Tf the deposit is statiMl to 
be for the purpose of scewing one sum. it may be extended to cover other 
sums by a subsequent firal agreement. 


1469. The section only exempts from its operation an equitable mort¬ 
gage created by deposit of titU--deeds. It dot's not legalize tbc' creation of 
such mortgage otherwist* than by delivery. If. therefore, a writing is 
executed for the purpose <if creating such security it must ho registered as 
provided in the section.Tt does not matter if it purports to be a mere 
memorandum unless the memorandum accompanies the deposit in 
which case the deposit creates the mortgage and the inemoi’an- 
dmn n<H*d not be registered.But this is only where the 


(1) Per Lord Romilly. M. R.. in Hurlon 

V. Orrii/, L.R.. 8 Ch.. tiotc ; Branilt/t, 

Sonn d- Co. V. Dunlop linhher Co., |lf)0.'51 
A.C., 4r>4 (4«0. 4111). 

(2) Per MollisI). L..T.. in Ilurton v. 
flrat/, L.R.. 8 C'li.. U32 (!I3T). 

(3) Shaw V. Fmler, L.R.. ” H,!... 321. 

(4) Kedarnulh v. ShamlnU. II II.L.R.. 
405 ; ■ JiiviMfi/w V. Framji. 7 B.H.t'.R., 
fi2 ; Oo Nounf! v. Mowuj, 13 f. 322 ; Hima¬ 
laya Bank v. Quarry. 17 A.. 252. 

(5) Ookuldas v. BtuUm Morlgaije Co., 

33 C. 410 (422); contra Bhairah I'handra 
V. Anaih Nath. 24 C.W.N. 57 I.C 

flSB. 

(«) 8. 02, Indian Kvidoiu-o A<-t ; Er 
parte Keiuitigtoa, 2 V. & B.. 7U : 

V. Foeter. L.R.. 5 H.L.. 321 : Er parU 
Coonihe. 17 Vea., 369 j Er parte Daupton. 
ib., 227; Ex parte Whitbread. H* Voh 
209 ; Ede v. Knowlee. 2 Y. & C-’ 

172 ; SMfrramanian v. Lutrhtnan. b O.C. 
388 P.C.5 C'hunitat v. VMat Da*. 24 Bom. 
L.R.. 502; (1922) 6. 440. 


(7) MiiUr V. Mftflho Don, A. 7G 

(88* 810- I"C. 

(8) Sporle v. \Vht}fman, Bcav., 

Ct>7. 

(51) K.v pfirtt Cf/onihe, 17 Wh.. 855); 
ami soa <’aHe}4 ante. 

(ID) Keftiirnath V. Shatnlal. II B.L.R. 
4(ir) ; PranjivanilaM v. (*hanhialt Phee, 

43 C. RD5 P.C.: Suhramanimt v. 

Lutehumnn 551 C. 338 P.C.; Vela tuft v. 
PotiUHirattnp 47 M. 398 ; Chunilal v. Vithal 
hfitf. 24 Bom. L.R.. 502 ; (1922) B.—440. 

(11) Kfiiar Noth v. Shaw Laf, 20 W.R., 
!50; Oo Noutif/ v. Mouuff Hioon, 0.0. 
13 C. 322 ; Ookul D/i^ v. Eaf*tern Mori^ 
gage atui Agency Co., 33 C. 410 (412) ; 
Mordecai v. Morthu Mull, 25 C.L.J. 160; 
37 I.C. 117 ; Moti Ham w nharal Na> 
(ional Bank, 3 Lali. L.J. 337 ; J^mrao Singh 
V. Punjab National Bank, 3 Ball. L.J. 

44 ; 69 I.C. 578 ; Vadamalai v. Suhrnmania 
(1623) M.W.N. 67; (1923) M. 202; Badri 
Dot! y. Chetty. 45 1.0. (R) 918. 
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tlie bargain must ruk. Whfu the bargain is a written bargai^i, it and it 
alone*, must flc-torniiiif what is the scope and extent of the security.0) A 
person who has no interest in the deeds deposited by him confers no right 
by way of security or otherwise. The property comprised in the deeds 
ik[i<)sitcd passt's with all its legal incidents,(2) such as fixtures and all 
tH iicfits accruing to the lands, including property obtained in substitution 
fur tin* property mortgaged. Thus, an equitable mortgage operates not only 
on tlie interest of the debtor at the time of the deposit, but also on any 
interest nhich he may subsequently acquire.So, while the equitable 
mortgagee of property subsequently sold cannot com.pete with the purchaser 
whose right to have the property subsequently conveyed to him is paramount 
over his right, still the same right attaches to the unpaid pxirchnse-money.^^^ 
So a renewed lease is subject to the sain<* e(piital>le mortgage that affected 
llu' original lease. 

'I'he contrary intention limiting this right may be inferred from the fact 
tliat the creditor had n(jtice of the fact that the deposit was made by a 
limited owner, as where the d<-eds deposited showed him to be so. 

1464. It is not nccessaiy tliat the property to which the title-deeds 

relate slnmld he within the limits of one of the towns 

May relate to any ^vhere such mortgages are allowed;^®) nor again need the 

proper y. deeds he kept within those limits.the only thing 

(•sscntial being that the contract should he there entered into. 

1465. An executor may for the purpose of administration make a 
deposit without the concurrence of his co-executors.A deposit by husband 
subject to the English law. of his wife's mortgage over which he had 
mariti, the power of alienation, to secure a debt of his own, was held to be 
good against the wife surviving, ns an alienation pro fonfo.W 

There is nothing in the Presidency Banks Actf®^ to disentitle the 
Presidency Banks from advancing money on an equitable mortgage of 
immoveable property.The words of section 37 of the same Act. however, 
restrict the directors though not the banks. But while the directors will be 
liable for breach of the provisions of the section as between the Bank and 
themselves, it does not enable the mortgagor to repudiate the obligation on 
that account, and the Official .\ssignee stands on no higher ground. 


1466. An equitable mortgage may be sub-mortgaged by depositing the 
a »» deeds with the third person, without a deposit of the 

u mo 6 ge. naemornndum which accompanied the original security.^ 


(1) Pranjivandfm v. Cha)i Mrih Phee, 
43 C. 8fl5 P.C.; D«w- v. Terrel. 33 Bing. 
218 : Ex parte Kensington. 2 V. & B. ot 
p. 83. 

(2) As to which see s. 8 : Ex parte Sis- 
tiee, 1 M.D. & DeG., 333 ; Ex parte Farley 
ih.. G83 ; Ex parte Ashbury. L.R.. 4 Cli., 
830 ; Meux v. Jacobs. L.R.. 7 H.L., 481. 

(3) Ss. 70, 71 ; In re Susty. 60 B.T., 
160. 

(4) Royns v. Baker, 1 Gift., 241 ; Flinn 
V. Pounnain (1889), W.N.. 32. 

(5) Madho Das v. Ram Kishen, 14 A. 
238 ; MilUr v. Madho Das. 19 A. 70 (93) 
P.C.: Rrinath Roy v. Oodndhur Das. 24 O. 


348 : Ooknil Das {Raja) v. The Eastern 
Mortgage and Agency Co.. 10 C.W.N.. 
276; Valiappa v. Kotha, 11 I.C.. 721 
(722. 723) : Assignee v. Basudeva Das. 48 
M.L.J. 423. 

(0) Miller v. Madho Das, 19 A. 76 
(93) P.C. 

(7) Ex parte Sheffield Banking 

Co. 13 L.T. (N.S.). 477. 

(8) Bates v. DanJy, 2 Atk.. 207. 

(9) Act XI of 1876. 

(10) Turner V. Bank of Bombay. 25 B. 
62. 

(11) Ibid. 

(12) Erparte Smith, 2 M. ^ D., 887. 
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Thu- s\ib-inorlgagee cun only rocovor the amouni dtio on the (.riginal socnr.ty. 
on payment of which ho imist re-deliver the tillo-deods to thi' mortgagor. 

1467. Conditional Mortgage. —The deposit of deeds may be inadi" 
subject to a condition that Uu-y were to be- treated us a security upon the 
conditions contained in the lueinorandvini of deposit 'Ihus if the deposttor 
says, “ In consideration of your lending my l)rt)ther F B. £1,000 for seven 
days from this date, 1 deposit the several docMiiuents mentioned in the 
schedule.” the niaking of tlu> a«lvance instantly is a condition precedent to 
the equity attaching to the deposit, and which cannot be deemed to have 
been coinplied with by the* creditor allowing F B, during the next seven days, 
to overdraw his account to the extent of tBlO 1.1k. 

1468. No Writing Required.— An equitable dei>nsit may. both accord¬ 
ing to the KnglishtS) ,„i«l Indian la\v.<«> he nuule with any writing made 
and :f nia»le in writing it <loes not require regislration.^^t But if the 
deposit is accompanied hy a ineiiH.randum staling the circumstances under 
which the deposit is imnle, it cannot he c<intra«licted l)y oral evidence. 
The memorundutn usually Jiccompanies the dwposit. and the Privy t'ouncil 
doubted whether it could be the practice in Calcutta to take a mortgage 
by deposit of title-deeds without a memoranflum in writing.which, in 
England, the mortgagee is entitled to receive signed by the debtor specify¬ 
ing the terms on which the lU-posit was tnade.t®) Tf the deposit is stated to 
be for the purpose of sowiring one sum. it may be extended to cover other 
sums by a subsequent ora! agreement. 


1469. The section cmly exempts from its operation an equitable mort¬ 
gage cnaited by d(*posit of title-deeds. It does not li'gali/e tlu* criaition of 
such mortgage, otherwise than by delivery. If. therefore, a writing is 
executed for the purpose (»f creating such security it must be registei*ed as 
provided in the section.It does not matter if it purports to be a mere 
memorandum unless the memorandum accompanies the deposit in 
which (inse the deposit creates the mortgage and the memoran¬ 
dum need not be registered.But this is only where the 


(1) Per Lord Rornilly, M. R.. in Burtou 
V. Orf4U* L.R., S Cli.. 035^ uote ; Brandts, 
SonM (■(>. V. Dunlop Buhhfr f'o., (1005] 
A.C., 454 (4«0, 401). 

(2) Per MoIHhIu L.J.. in Burton v. 
Gray. L.R., H Ch., 032 (037). 

(3) Slutw V. FoeUr^ L.R.* 7 H.L.. 321. 

(4) Ked/fffujth v. Shfimlull, \\ li.L.R.. 
405 ; • JimtulfiM v. Framji, 7 B.H.C.R.* 
02 ; Oo Noung v. Moung, 13 (\ 322 s 

loya Bank v. Qwirry, 17 A.. 252. 

(6) Ookutdas v. Basirrn Mortgage Co*, 
33 C. 410 (422); corUrn Bhairah (^htftdra 
V. Anath Noth. 24 C.W.K. 500; 57 I.C 
686 . 

(0) H. 02, Indian Kvidcin o A<*t : Ex 
parte Ketisittgion, 2 V. & 79; SImw 

y, Foeier, L.R., 6 H.L., 321 ; Ex parte 
Coomhe* 17 Ve«., 369 ; Ex p4trte fAiugeton. 
ib.* 227 ; Ex parte Whitbre/id, 19 Ven 
209; Bde y. KnowUe, 2 Y. 4c O., Cli. 
172; Bubmmanian v. Lutthuiou, ^ O.C. 
3SS P.C.; CAtinUoi v. VMol Due. 24 Horn. 
L.R., 503; (1022) B. 440. 


(7) Miller v. Muftho Dae, 10 A. 76 

(88. 80)* P.C. 

(8) Sporle v. Whaytuan, 20 Hoav., 

C07. 

(0) Ex prtrfr (*oomhe, 17 Vc*a.. 360 ; 
nnd Hce cukch <*ito4l, ante, 

(10) Kedunuith v. Shumlul^ II H.L.R. 
405; Pratijit*fiU(laM v. Chtiuuuth Phee^ 

43 C. H(K5 ((K)0) P.C.; Suttratnaninn v. 

[jutchuuin, 5<> C*. 338 P.(*,; Velanut v. 

Ponuttmnny, 47 M. 308 ; ('hunilal v. Viihal 
Das. 24 Bom. L.R.* 502 : (1022) B.—440. 

(11) Ketior Nath v. Sham L«f,-20 W.R., 
150; Oo Noung v. Mouug Htvou, 0.0. 
13 C. 322 ; Gokut Das v. Easiern Mort¬ 
gage and Agency Co., 33 C. 410 (412) ; 
Morderai v. Morihu MuU, 25 C.L.J. 160; 
37 I.C. 117; Moti Ram w Bhurai Na^ 
(ionat Bank, 3 Lah. L.J. 337 ; TImrao Singh 
V. Punjab National Bank, 3 La)i. L.J. 

44 ; 69 I.C. 578 ; Vadamalai v. Subramania 
(1923) M.W.N. 57; (1923) M. 202; Badri 
Das V. Chetty, 45 I.C. (R) 918. 


1038 


TRANSFER OF PROPERTY. 


[S. 59. 


contract ib made expressly l>y parol.d) Hence if the memoranduni 
contains a contract of mortgage and is made the basis of the suit, it will 
not be admitted if it is not registered.<2) But a mere contract to grant 
a mortgage is no more compulsorily registrable than a mere contract for 
sale tmt if Uie creditor relies upon it as constituting a mortgage, and effect 
cannot be given to it without treating it for all practical purposes as the 
assignment, it would not be received in evidence for want of registration, and 
since parol evidence is inadmissible under section 91 of Evidence Act. the 
facts to which the document relates cannot at all be legally proved.(3) Of 
course, the fact that this section saves such mortgages from its operation 
leaves the provisions of the Indian Registration Act still intact, and the 
question of registration must then be approached in the light of that enact- 
ment, which lays down a universal rule that all non-testamentary instru¬ 
ments which purport or operate to create, declare, assign, limit or 
extinguish, whether in present or in future, any right, title, or interest, 
whether vested or contingent, of the value of Rs. 100 and upwards, to or 
m immoveable property shall be registered.(4) The question of registration is 
then one of construction. If the memorandum is so worded as to be or is 
virtually the contract itself, it will indubitably come within the clause and 
require registration.Thus where the title-deeds were deposited with a 
letter which explained the object of the deposit to be by way of security 
for a debt which fell due on that date and without which the object of 
the deposit could not be explained, the letter being the only re- 
positop’ of the agreement, it was held to require registration.(« 

1 j ^ other hand, when once a mortgage by deposit is com¬ 
pleted, a subsequent document purporting to contain an admission merely 
of the mortgage-transaction would not require registration.So, again, 
where at the time of the deposit there was no antecedent or existing debt, 
nor \yas any oral agreement made that the title-deeds should stand as a 
security for future advances, and it appeared that the advance had been 
made upon the security of a legal mortgage about to he executed, but which 
remained unregistered, it was held that the mortgagee could not set up an 
equitable mortgage, inasmuch as without the mortgage-deed the deposit 
could not be explained and it was inadmissible for want of registration. 

So, again, where the intention from its inception was to effect a legal 
mortgage, the creditor could not fall back upon the deposit of the title- 
deeds as creating an equitable mortgage. 


1470. The question of registration falls into the background if the title- 
deeds are deposited with the declared intention to secure an antecedent debt, 
or a present advance, or under such circumstances that the law will imply 
that they are so deposited, it being then immaterial if the depositor of the 


(1) Divarkanath v. Sarat Kumar, 7 

55. 

(2) Kedamath v. SAamiaW, 11 B.L.R., 
405 (414). 

(3) Ounput V. Adarjee, 3 B. 312 (320); 
Ex parte Mackatf, L.R., 8 Ch.. 613. 

(4) S. 17 (b), Indian B«gistration Act. 
(in of 1877). 

(6) Kedamath v. Shamtall. 11 B.L.R.. 
406; Oo Noung v. Moung Htoon, 13 C. 
322. 

(6) Dioarkanath v. Sarat Rumari, 7 
B.L.R., 65 ; Oanput v. Adarjee, 3 B. 312 


Palaneappa V. Sheodar Kai, 11 Bur. L.R.> 
197; following Murugappa v. Nagappa, 
Bur. Unrep. No. 308 of 1902. 

(7) Ookul Dae (Raja) v. The Eaatem 
Mortgage and Agency Co., 33 C. 413 
(420, 421); citing Kedar Nath v. Sham 
Zi<jdl, 20 W.R., 160; Dwarleanath v. Sarat 
Kumarx, 7 B.L.R.. 65. 

(8) Jaitha v. Haji Abdul, 10 B. 634 
(646). 

(9) Madras Deposit, Ac., Society v. 
Oonnamalai, 18 M. 29 (30). 
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deeds executes a legal mortgage or other document of charges, which for 
want of registration cannot be given in evidence, smce it cannot destroy or 
impair the prior valid equitable charge.0) So, again, where there is a debt 
in existence, and the title-deeds are deposited by the debtor with the creditor 
to secure the debt, an equitable mortgage is at once created, and it is so 
even though the deeds are deposited for the express purpose of having a legal 
mortgage prepared.And the law would appear to be the same when title- 
deeds are deposited under an oral agreement to cover present future 
advances. As each advance is made, it becomes a charge upon the 
comprised in the title-deed, from the force of the prior oral agreement that 
it shall be so.w In all such cases, the question whether the memorandum 
accompanying the deposit is or is not registered is immaterial, for it is 
admissible as a piece of evidence, as a record of certain facts,as the pro¬ 
posal to mortgage^®) or the fact of the deposit,or other collateral facts 
not intended to be the embodiments in writing of the transaction.Where 
the writing, however, contains any part of the contract, and is throwTi out 
for want of registration, its terms then cannot be otherwise proved.Again, 
since the Registration Act refers only to insiTuments and not to transacthns, 
its effect is that while neither writing nor registration is obligatory to create 
an equitable mortgage, registration becomes a matter of legal obligation, if 
it is created by an msTruntenf embodying the contract.But a memo¬ 
randum given after the equitable mortgage was complete could not be said 
to embody the contract. Thus, where the debtor having deposited certain 
title-deeds with the creditor as security for the repayment of a sum of 
money lent Him by the creditor at the time the deposit was made, and on 
the evening, by way of further security, he executed a promissory note and 
endorsed thereon the following memorandum; “ For the repayment of the 
loan of Rs. 1,200 and the interest due thereon of the mitten note of hand. 
I hereby deposit with the creditor, as a collateral security by way of 
equitable mortgage, title-deeds of my property,” the Court held the writing 
to be accessory to the contract of which registration was not compulsory.rio) 
A letter reciting a fact ex post facto does not become the repository of the 
contract so as to exclude extraneous evidence.riD 


1471. It is unnecessary to note that since the Indian Registration Act 
applies both to the Presidency and other exempted towms mentioned in the 


(1) Jivemdas v. Framji, 7 B.H.C.R., 

45 : Jaif/i/i v. ffaji 10 D. 034 (044). 

(2) Dayal v. Jivraj, 1 B. 237 ; explained 
per Farran, J., in JaUha v. Haji Ahdul, 
10 B. 034 (644). 

(3) Jivnndas v. Framji, 7 B.H.C.R., 
45; Krdfirnaih v. Shamlal, 11 B.L.R,. 
405; Ex parte Langston, 17 Ves., 221 ; 
Ex parte Whitbread, 10 Voa., 200; Ex 
parte Kensington ; V. & B., 70 ; followed 
in Jaitha v. Haji Abdul, 10 B. 034 (044). 

(4) North Central Wagon Co, v. Man^ 
Chester, <fcc.» Ry, Co„ 35 Ch. D.. 191 O.A., 
13 App. Cas., 554 ; Newlove v, Shrettsbury, 
21 Q.B.D.. 41. 

(6) i4fmi Bank v. Barry, L.R.. 7 H.L.. 
186. 

(6) Kedamath v. Shamlat, 11 
406. 

(7) Newlove v. Shretoebury, 21 Q.B.D. 
41 (46). 


(H) S. 02 Indian Evidence Act (I of 
1872): Saw v. Foster, L.R., 5 H.L,, 321 
(341) ; Jaitha v. Haji Abdul, 10 13. 034 
(64.5); Cf maxim “ erpressio fadt cessure 
tn ilum,'^ (what is expressed, n^akes what 
is silent to cease). 

(0) C/. Bowen, L.J., in North Central 
Wagon Co. v. Manchester, By. Co., 

3.5 Ch. D.. 191. It should be noted that 
while the Indian RcjjUtration Act relates 
to instruments the present Act deals with 
transfers, and has thus a wider scop© : 
but contra in Somu v. Rangatnmat, 7 
H.M.C.R., 13. « 

(10) Kedamath v. Shamlal, 11 B.L.R., 
405; followed in Oo Noung v. Moung 
Htoon, 13 C. 322. 

(11) Oo Noufig V. Moung Hioon, 13 C. 
322; Chamanbu v. MuUanchand, 20 B. 
502. 
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soetiou. ns uvll as lu ihc iiiolussiJ. the foregoing observations apply equally 
to both, hut since in tlie unexenipted area a mortgage affecting immove¬ 
able property can only lie made in the manner laiij <lo\vn in this section, it 
follows that an ecpntahle mortgage of immoveable property must be regis- 
ter<M|. Hut since the section does not affect moveuble property, there is no 
iviiiil imjaMiinKMit to tlsu nuiking of such mortgagee without a registered 
instrument, ^ 

1^72. Ihe memorandum accompanying the dep<jsit may be so worded 
as to be in itself a promissory note so as to he negotiable in spite of the 
collateral security affonleil by the deposit of deeds. Thus, where an instru¬ 
ment signed and hearing an one-anna stamp was in the following terms: — 
On deposit of titli‘-d<‘ 0 ils named herein helow for value received bv me 
1 pn.niise to pay thrpe months after date Its. IfiO to A B or order,” the 
instninienl was so construed, it being held that all the elements of a pro¬ 
missory note being present in Die document its operatam could not lie 
restrained by the collateral security of the defals.H) After deposit of the 
security the scope of tlio memorandum cannot l>e I'xlended bj* entering into 
its other properties.(2) 

1473. 'I’lu' law of hulia. sjieaking broadly, knows nothing of the 
Priority distinction between legal and' i-quitable property in the 

, . . ’ , sense in which that w'as niulerstood when equity was 

administered by the Court of Chancery in Knglaud. The section speaks of 
the security made by the ileposit of deeds relating to immoveable property 
as a mortgage, and except that it is permitted to be made by deposit there 
IS no otlier difference between the mortgage so made and one made by a 
registered instrument. Consequently, a claim for priority by a subsequent 
legal mortgagee over a prior equitable mortgagee can only be sustained under 
section 48 of the Indian Registration Act. Now since such a mortgage is 
not a inere agreement ” within the meaning of that section, it 

follows that the holder of a registered mortgage lias no priority over an 
equitable mortgagee by virtue of that section.Since a mortgage by deposit 
IS in fact a completed transfer and not merely “a declaration or agree¬ 
ment within the mean of that section, a purchaser <'f the estate is subject 
to an equitable mortgage, if he had notice of it.f^) If the first purchaser 
takes without notice, subsequent purchaser.^ from him will take free from the 
i^umbrance oven though they may have had notice of it. ” The bona 
fide purchaser of an estate for valuable consideration purges away the equity 
• 4 .V? ostatg in the hands of all persons who may derive title under it, 
wth the exception of the original party whose conscience stands bound by 
the meditated fraud. If the estate becomes re-vested in him, the original 
equity will attach to it in his hands. ”(5) (§ 768. 769.) 


(1) Rnnmchdin/rri v. Seilhn, 17 M. 8,1 • 
Wise V. Charhou. 4 A«l. * K.. 790. 

(2) Prattjivatidnx v. Chan ^Jah Phec 
43 C. 895 P.C. 

(3) hnjitrutl Bank Brii t/i/rnr Their 
^ Co.. 51 C. 80 P.C. ; Welih v. Mnrphersoti. 
31 C. 67 (72) P.C.; followed in CoX;utZ>cf«« 

Mortgage Co., 33 C. 410 (421, 

(4) See Coggan v. Pogose, 11 C. IfiS; 


followed in Ookul Dass (Raja) v. EasUm 
Mortgage and Agency Co., 33 C. 410 (422) 5 
Imperial Bank v. Rai gyaw Thew rf* Co., 
51 C, 86 P.C*; Semble in Miller v. Modho 
Das. 19 A. 76 P.C. 

(6) Kerr on Fraud ? cited with approval 
in Dayal v. Jivraj, 1 B. 237 (247); Le Neve 
V, Le Neve, 2 W. & T.’s L.C. 28; Paw Mo 
V. Valliappa, 14 Bur. L.B. 211. 
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1474. Equitable Mortgagee’s Remedy.— The Act is silent as lo tl».' 
relief afforded to an equitable mortgagee. In England the riMuedy uf an 
equitable mortgagee, where there is no nien^omnduin to (‘XGCute u 
mortga^^e is forcelosure,<') and where there is a memorandum, t^itlicr siHf 
or foreclosure mav be asked for.<2> It seems that in India such mortgag.^ 
were boiore the Act dealt with like simple mortgages.tJ^ An<l so in :i 
Calcutta case it was (jbserve<l that. “ according to the practicf of the Court, 
the appropriate remedy’ in such a mortgage-suit is a decree for sale. I lie 

Madras Court holds the same view.t^^ In Bombay, howevi-r. following tie- 
English practice, a decree for either sale or foreclosure is allowed,But 
Parsons. .7.. in delivering judgment observed, that he was deciding the point 
irrespective of this Act. which had not been then extended to that 
Presidency.In England the mortgagee js allowed the stipulated rate <7 
interest on the loan and advances, and in ihp absence of any stipulation as 
to interest, it is allowed at 4 per cent.{®> Expenses and costs properly in 
curred as hir keeping .alive the policy of the deblort®> by tln' mortgagee are 
treated as being in the nattire of further advances to which they wore addeil. 
No interpst will, however, be allowed if the payment was delayt^d owing t i 
the conihiet of the mortgage.Since th<* equitable movlgagoe is no' 
entitled to possession, it follows that he is not entitled to take the vents 
and profits prior lo the date of the foreclosvire or sale.O^t Init if he recovors 
them froni the mortgagor’s tenants after notice to them that they were- 
claimed as equitable mortgagee, he cannot be compelled to rt-fnnd th.em to 
the tenants.<' 2 ) Moreover, should the equitable mortgagee by any ■•ban*''- 
obtain lawful possession, then he would be entitled to realize rents rnul 
profits from th(> date of his possession.In other respects his rights .-'n'l 
liabilities w'ould. it seems, be those of a mortgagee in possession. 


1475. Mortgagor’s Rights. —Where there has been an equitable 
deposit of deeds to secure repayment of a loan, an action of tlctiuue cannot 
be mnintuined therefor prior to repayment. The remedy is by a suit for 
redemption, or by a summary application for the deeds on tW term^^ ‘if 
simstituting for the security a sum f>f money equal to the amount secured 
with a pmper margin. Tn cases of legal or equitable mortgage, a tend< r 
properly made and improperly rejected is not equivalent to ])ayment.f^®^ But 


(1) JiititM V. Jauiex. L.R.. IB Kq,. 
IM; Baehh/iiJ<r v. Cluirllon. 8 Cli. D.. 
444; York fUdnn linnkiuij Co. v. Artley. 
11 Cli. I)., 205; UfM V. Finher, 22 Ch. I).. 
283 ; HiirroM v. I IflO.l], 2 CIi. D. 314. 

(2) York (ynioii Bnnkiiig Co. v. Arilty. 

11 Oh. D.. 20r>. 

(3) r«rdeu Selh Rum v. Luckputhy. 

9 303 ; (luniiejihetlal v. Buldeo 

lixnyh, 18B2. S.D.A. (N.W.P.). 4fi0 ; lAtljee 
V. Oochid Rum. 0 8oh. R«p., 16fi. 

(4) Rrltmth v. Ootladhur. 24 C. 348; 
Rrunalh v. f/mladhur, 1 C.W.N.. 22.5; 
Noung V. Mouug, IS C. 322; Badirr 
Rahman v. CheUy, 8, Bur. L.J. 245; 
86 I.C. 288. 

(5) Aforcar v. Bigg, 2 M. 289 (263). 

(6) Marukji v. Ritaton^i, 14 B. 269; 
KuAmI V. Punamehand, 22 B. 164 (167) • 


Pftrtfuttij V. lihohiunth, Fulhm, !Wi8. 

(7) ^fnnckji v. RuMtotnji, 14 13. 21^0. 

(8) Af*htfm V. Dalton* 2 i\ 

PoUci/, L.R,, 8 Kq., 331. 

(0) Hf^gfton v. Hodynon. 2 Ket*ii. 704. 
(ID) Price v. Price* 15 la.J. Cli.. 13: 
Thornton v. Court, 3 De O. M. & O. 2^^3 
(301). _ ^ 

(11) Dx parte /iiynold, 4 L.J. lioiik, 
58. 

(12) Finck V. Tranter, (190.5) I K.H., 
427 (429). 

(13) liiffnold, Kx pctrtt, 4 Dvac. A 
259 ; Be Gordon, CVl L.T., 299 WWiome, 
Kx parte, 13 W.R., 504. 

(14) 88. 12, 76, poat. 

(15) Bonk of New South Wales v. 
O^OonnoTp 14 App. Caa., 273 ; As U> 
tsfider generally aee e. 60 comm., post. 
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a deposit made under section 83 will discharge the security whether it is a 
legal or an equitable mortgage.^) 

1476 Other Kinds ol Equitable Mortgages.—Under the English law, 
equitable mortgages are of three kinds. Of thesg those made by deposit of 
title-deeds have been already dealt with. There remain then two other kinds 

of mortgages, which, according to the English law, also create equitable 
rights. These are— 

(1) Written agreements to execute legal mortgages, or other two kinds 
of equita[)lc mortgages.<2) 

(2) A mortgage of property, the legal interest in w'hich is outstanding, 
either in a prior incumbrancer, when it is a mortgage of an equity of redemp¬ 
tion, or in a trustee for the mortgagor. These mortgages may be either 
of realty or personalty, and are subject to the same rules. 

1477 Mortgage of Movables.—Neither this nor the Indian Contract 
Act makes provision for the mortgage of movables, as distinguished from 
the pledge in which possession of the subject of security is transferred as a 
part of the transaction. But mortgages of movables have been recognized 
from very early times in this country, and it is apprehended that such 
transactions are still valid, though they may be unaccompanied by 
possession.A mortgage of future crops is valid, provided the mortgagor 
has a potential interest in that out of w'hich the property may arise. A 
person who has an interest present or potential in land may mortgage all 
the fruit which^may grow upon it hcreafter.<^) So a grant of the next year’s 
wool of a man'’s sheep is valid, because he has a potential property in such 
w'ool,^5) but a mortgage of the wool by all the she'ep which a man ever shall 
have is void.(^) x\nd so an assignment of a man’s stock-in-trade would only 
pass the property existing at the time of assignment but not his after- 
acquired properly, even though the deed may purport to convey also the 
latter.^^) As assignment so made is not. however, altogether so far in¬ 
effectual, for if it is made for valuable consideration and if the property 
assigned be capable of identification, the transferor would be bound in equity 
to make good his contract.W And since equity treats as done what is 
agreed to be done, whenever the property equitably assigned comes into 
existence, oumership therein passes by force of the contract to the transferee, 
who thereafter holds it as trustee for the intended assignee.But such 
a mortgage is merely in the nature of an agreement to mortgage hereafter, 


(1) Cf. Bank of New South Wales v 
O'Connor, 14 App. Cas., 273. 

(2) Such mortgages were recognizee 
in Pogose v. The Bank of Bengal. 3 C. 174 
Bengal Banking Corporation v. Mackertich 
10 C. 315 (322). 

(3) bomodnr v. Atmaram, 6 Bom. L.R. 
344; Shrish Chandra v. Mungri, 9 C.W.N. 
14. 


(4) Grantham v. Rowby, Rob.. 132 ; 
Fetch V. Tutin, 16 M. & W.. 110; Clements 
V. Mathews, 11 Q.B.D.. 808; Will. P.P 
(15th Rd.). 91. 

(6) Per Pollocks. C.B., 15 M. & W., 116. 

(6) Will. P.P. (16th Ed.), 91, citing 
Cora. Dig., tit. Grant (D). 

(7) Collyer v. Isaacs, 19 Ch. D., 342 ; 


Joseph v. Lyons, 15 Q. B. D.. 280; HaUat 
V. i?o6irwon ib., 288. 

(8) Holroyd V. Marshall, 10 H.L.C., 

191 ; Broicn v. Bateman, L.R.. 2C.P-. 

272; Blake v. Izard. 10 W.R. (Eng-). 
108; Clements v. Mathews, 11 Q.B.D., 
808; Joseph v. Lyons, 15 Q.B.D.. 280 ; 
Collyer v. Isaacs, 19 CIi. D., 342; R© 
Clarke. 35 Ch. D.. 109; 36 Ch. D., 348; 
Tailby v. Official Receiver, L.R., 13 App. 
Cas.. 623. 

(9) Langion v. Horton, 1 Hare, 649 ; 
Holroyd v. Marshall, H.L.C.. 191; Broxvn 
V. Bateman. 2 C.R.. 272 ; Blake v. Izard, 
16 W.R. (Eng.). 108 ; Clements v. Mathews 
11 Q.B.D., 808; Tailby v. Official Re¬ 
ceiver, li.R.. 13 App. Cos., 623. 
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the English^law such a mortgage may be effected without uritmg. a 
registration is in no way computsory.^« 


Rights and Liabilities of Mortgagor. 

60. At any time, after the principal money has be¬ 
come payable, the mortgagor has a right on 
Eights 01 morv payment or tender, at a proper time and 
g.gor to redeem. mortgagc-money. to require 

the mortgagee, (a) to deliver the mortgage-deed, if any, to 
the mortgagor, (&) where the mortgagee is in possession ot 
the mortgaged property, to deliver possession thereof to the 
mortgagor, and (c) at the cost of the mortgagor either to re¬ 
transfer the mortgaged property to him, or to such third 
person as he may direct, or to execute and (where the mort¬ 
gage has been effected by a registered instrument) to have 
registered an acknowledgment in writing that any right in 
derogation of his interest transferred to the mortgagee has 
been extinguished: 

Provided that the right conferred by this section has 
not been extinguished by act of the parties or by order of a 
Court. 

The right conferred by this section is called a right to 
redeem, and a suit to enforce it is called a suit for 
redemption. 

Nothing in this section shall be deemed to render invalid 
any provision to the effect that, if the time fixed for payment 
of the principal money has been allowed to pass or no such 
time has been fixed, the mortgagee shall be entitled to 
reasonable notice before payment or tender of such money. 


(1) Muri Ltd v. Mozar HMtin^ 13 C. 
262; Kera Koost v. Brooks, 6 M.I.A., 
339; Baldso Parshad v. A. B. MUUr, 31 
C. 667 (676); Jado%vji v. Jetha Shamji, 
4 B. 333; VUji v. Bharmal, 21 B. 287 ; 
SivQ V. Bishen Das, 2 C.P.L-R., 193; 
Baghunoih y. Moii, 10 C.P.L^R., 87; 


Palaniappa v. Lakshmana^ 16 M. 420 
(434); Nanhaji v. Chtmna, 7 N.L.R., 
72; NaraduguUt y. KoUaya 21 
413 (414); 9 hC., 255. 

.(2) Fhry y. Denny, 7 Ex., 681. 

(3) Kaker Prasad v. Chandan, 10 A. 
20 . 
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Nothing in this section shall entitle a person interested 
in a share only of the mortgaged jn’operty to redeem his 
own share (Hily, on payment of a proportionate part of the- 
Redemption of auiount remaining due on the mortgage, 
portion oi mort- oxcept where a mortgagee, or, if there are- 
gaged property, more mortgagees than one. all such 

mortgagees, lias or have acquired, in whole or in part, the^ 
sliare of mortgagor. 


117 .1 L/nr, 

/M/. Frificiph, 

1 / S.>, Mennhtfj of. Wordn. 
/ / s /. Wh) mof/ rfdee m . 

Time for re» 
fhmption ; {/) Where 
t*>rtn rcrtain : (‘^) 

Where term utfrerUnn; 
i‘{) /vh^^rc no term 
fixed. 

//s/y. Soiirt before re* 
demptioo. 

] tUI. Dekkan Relief Act. 
14 0 4. Where redempt ion 
i-H impo'ifiihip,. 

140% Mertninf/ of 
ohle, 

140o. hlevhnrtje of Mort- 
ifftgtd debt, 

1400. Payment to Mori- 

Umjeen. 

1400, P<tyment by 

loOl, What fimount 

mn.Ht be paid. 

Appropriation of 

payfnents. 

IM4. Mode of payment, 
loOO, Payment by 
money-order. 

17)07. Presumption of 

pciymt)\t, 

lOOH. Proper lime, for 
payment. 

17)10. Place of payment. 

ISlt. Valid tender, 

17)16. Tender under 

protest, 

1617. Effect of in- 
mifflcient tender, 

17)18. Who shoulfl 

tender, 

1620. Right how en^ 

forceable, 

1S21. Suit for redeinp- 
fton, 

162S, Quantum of in¬ 

terest necessary for 
redemption. 


SYNOPSIS. 

Into. I'nregiMtered mort- 

finite. 

1627. Right barred. 

1628. Priority as between 
claimants, 

/ 6 29. Mortgatjorright 

on redemptioii, 

16'i0, Return of the 

mort gage • dee d, 

1661, Recovery of pos- 
session, 

1662. How much pro¬ 
perly must be restored. 

1664. In what state should 
property be restored. 

1666. Reconveyance. 

16-30. Re-transfer by 

mortgagee, • 

1639. Delivery of Title- 
deeds. 

1640. Clog on redemption. 

1641. History of the rule. 

1642. Present English 
rule stated. 

1646. Indian rule con¬ 
sidered. 

1644. Commercial con¬ 
tracts. 

1646. Cot)enanfs clogging 
redemption. 

1549. Covenants for 
pre-emption and pre¬ 
ference. 

1660. Lease after re* 
demplion. 

1651. Dots not run wUk 
the land. 

1662. Hoxo enforced. 

1666. Commission bonus 
compound interest. 

1664. No clog on re¬ 
demption. 

1666. Onerous covetuints 
no clog. 

1656. Later contract no 
clog. 

156S. Excessive interest. 

1659. Redemption in 

Jeth. 


1560, " Right to redeerre 
and Eguify of Rt^ 
demption ’’ disfin- 
(fuished, 

1561. (6) Clause, 

1662, -4 d verse pt^sses- 

-^ion. 

1666. Merger, 

1564, ExtiuguishmenV 
by conduct. 

1665. By act of parties. 

1567. Extinction by 
mortgagor's om ission. 

1565. ' Bn order of a 
court. 

1669, Does one suit for 
redemption bar an¬ 
other. 

1671. Provision for n otice 
before redemption. 

ISrS. ' LimiUiiion for 
redemption. 

1674. Adverse possession 
of eguity of redemp¬ 
tion. 

1575. Partial redemption- 

1576-79 Where co-mort¬ 
gagors have separate 
interest {1); Waiverr 
(?) Laches. 

1680. Where severatfce 
is effected by mort* 
gagee's consent : (3) 
Consent. 

1581. Severance by 
merger : (^) Merger. 

1583. Redemption of 
the mortgagor's share. 

1585. Rateable abatement 
when 7}tade. 

1686. Not when pureJuxse 
made by one of eerer^i* 
7nortgagees. 

1587. {7) Release. 

1588. Charge-holders. 

1589. Sxtb-mortgag'^. 
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1478. Analogous Law. —section imisl be road witli soction H.b 
Vi.xl. which enables a mortgagor to deposit tho ainovmt «hu- in 
niort^svgov'e rights are dealt with in sections fib to fi4. and his liabiliius in 
sections 65 and 66. the corresponding rights and liabilities of tho niortgugoc 
being dealt with in the following sections. 'Pho niarginnl notc*(b ai.pcnded 
to the corresponding section 59 in the Bill jtistifios it on the stronglli of tho 
antecedent authorities. 

The provisions of this section equalK apply to all nioitguges, including 
anoinalovis mortgages.<2> ^nd ivdcinption providing as it does a rule of 
oqoitv applicable alike to moveablcsW as to tho torntonos wh.vc tlu- Act 
itsi-lf'is i\oi in force.W It will ho noticed that unlike several other sections 
the provisions of this section are not subject to •• a contract to llic enn- 
•trary ' (&> or to the provisions of any other section, c.;/.. s. 


In Madras, howevcM*. cases arising ou( of contracts made before the- 
pro-i-nl enactment, are still decided according to their tenor; since such 
was the practice, it being held that even the English rule as to clog did not 
apply to thom.b) 


1479. The right of the mortgagor to redeem is what is knowti in tlu- 
E.nglish law as “ equity of redemption ”—n term which pre-supposes tlu- 
distinction between the legal and an equitable estate observed in the Einglish 
law. and of which the Act does well to sail clear. In the Civil Law the 
debtor was allowed to redeem the estate on payment of his debt at any time 
before the sentence passed, and this right he exercised in spite of a 
covenant to the contrary expressly made in the deed. The Civil f-aw always- 
i-)<»lu‘d at the substance of the transaction, and nrgvied that since by 
mortgage the property is conveyed by way of security for tlic loan, the 
creditor was not entitled to the property, if the debtor could otherwise pay 
off his debt. 


1480. But this view was foreign to the Einglish coninirm law which 
rigidly enforced the covenant for forfeiture on breach of the condition 


(i) (Against para. 1.)—Bill III, a .23, 
Kamini v. Ramlochan, 5 BX.R.* 450; 
^'hfinelrn Kunuir v. I^nvar Cluindra 6 B, 
L.R., 602; Nallarut v. Patani^ 2 M.H.C. 
R.. 420; Snmntlutl v. Mathooffri, 7 M.H. 
C.R., 306; in Central ProvinoeH. Ookulda^ 
V. Kriparamt 13 205, P.C.; Aspal 

fiihigh V. Shtodurffun (1R08) 3 A^ra, 20; 
t^'akhnram v. VUhu, 2 B., 237 (2ncl Ed., 
226): no redemption before expiration of 
period named. Redemption after fixed 
time hoe expired ; Shankar Bhai v. Kastn- 
bhait 9 B.H.C.R., 69. See Paitabhi^ 

rami£r v. Vencala, 7 B.L.R. 136, P.C. 
(Para 2). Ranu v. Ramahai, 6 B.H.C.R. 
(A.C.), 266; Oanesh Kootr v. Dtedar^ 
(1673) K.W., 126 (citation In the original 
incorrootl. (Para. 3) Mahiab v. Misrtt Loll, 
(1607). 2 Agra, 86; Burno v. Btnode, 
20 W.R., 301; Imam Alt v. Ooqrah Singh, 
22 W,R., 262; Kesree v. Bo^hun Lai, 
(1870) 2 N.W.P.H.C.H,, 4; Saligmm v. 
Bnrun Rai. (1872), 4 N.W.P.H.C.R., 

92; SfUho V. Afneerrlutad, 15 BX.R., 
303, 


(2) Mhd. Sherkhatt v. Sv^ami Dayal; 
44 A. 185 (189) P.C.: Xi/a Po Nugv'n v. 
Miyiff. 11 Bvir. L.J.. 36: 39 7.C. 377, 
emtra Hakeem Patte v. Davftod, 39 M. 
1010; Vaddipfirthi v. (Utdimftetti^ 41 M. 

L. J., 563; 68 l.C. 717 must he deemed 
overniled. 

(3) *S*wfrr Hugh uaatha 'fyu v. Saldhantu 

36 161 ; 49 T.O. 722. 

(4) Mn Min Byu v. Mg. Chit Pe. IR 
419: Mathin Hsou v. Ma Hnin That^ 
29 l.C. 709 ; contra M<t ha v. Mg Choty 
40 I.O. (R) 863. 

(5) Mhd, Sher Khan v. Strami iJuyah 
44 A. 186 (189) P.C. 

(6) Panchanadun v. StUa 26* 

l.C. (M) 194. 

(7) Rachamudugu v. Sunnnthi^ 26I.C. 
(M) 108; AthanknUi v. Kattonat 32“ 

M. L.J. 317; 37 l.C. 766; Kolangoraihx, 
Kannoth (1916) M.W.N. 793 ; 31 l.C. 
184 following ThumbuAaumiy v. Hooftain 
Rouihen^ 1 M. 1 P.C. (See thin diacmssedl 
in the Topical Introduction). 
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Following, however, the principles of the Civil Law, the Court of Equity 
readily recoguized the severity of literally enforcing mortgage-contracts. 
Hut while the debtors had the power to strike at the rigour of the law, 
the Courts of Equity in England possessed no such powers. On the other 
hand, tliey professed to follow the law whilst mitigating its evils, and so 
in England, while holding that or; breach of the condition the mortgagee 
had the legal estate, still as it was unreasonable that he should retain for 
his own benefit what was intended as a mere security, they allow^ed the 
mortgagor to redeem on payment of the mortgage-money and costs, not¬ 
withstanding the forfeiture at law. And this right which was the creature 
of equity and the object of its solicitude came to be designated the equity 
of redemption. Indeed, to the judges of common law, it was an innova¬ 
tion which they struggled hard to oppose, but the Courts of Equity justified 
its intervention on the ground that the clause as to forfeiture was in the 
nature of a penalty which should be relieved against. 


1481. Principle.—The enactment of this section underlies an equity 
long recognized as a most valued privilege of the mortgagor, viz., his equity 
of redemption. As such, it is subject to certain restrictions to which the 

section here enacted makes no reference. On the other hand, its terms are 

somewhat too general to admit of too literal a construction. For which 
doubtless its operation cannot be altogether excluded by contract, it is no 
authority to the mortgagor to redeem his mortgage irrespective of all his 
contracts and covenants, some of which the rule recognizes while the rest 
it condemns. All “ acts of the parties ” have, therefore, not the effect of 
defeating redemption which may, for instance, be enforced if those acts have 
the effect of clogging it by unnecessary and unfair restrictions and penalties. 
On the other hand, the right is such as might be relinquished by a fair 
compromise or contract. It is, of course, necessarily subject to “ an order 

of a Court,” which implies that it may be lost subject to the procedure 

hereafter provided. This section defines the mortgagor’s right to redeem 
(§ 1477), which, as the term implies, is in every respect his right which he 
may enforce and not his disability which he may be compelled to 
discharge.The provisions of this section are not, like those of section 
64, subject to a contract to the contrary. They will, therefore, enable a 
mortgagor to avoid oppressive and usurious agreements into which he may 
have been forced to enter. The mortgagee cannot now fetter the 
gagor’s equity of redemption by unreasonable or impossible conditions. Ih® 
object of a mortgage being to secure repayment of the amount secured 
thereby, law regards conditions other than those essential to ensure its 
payment as inequitable and therefore void.<3) Thus ” equity does not, 
except under peculiar circumstances, recognize agreements to confine the 
rights of redemption to any given period, as the life of the mortgagor; or 
to any specified class of persons, as to the mortgagor alone, or the heirs of 
his body.(^> In the one case, the right will be opened to the extent allowed 
by the Statute of Limitations, and, in the other, it will be given 
persons in whom it might ordinarily become vested. In the case first 


(1) Btnmannuel College v. Evana, 1 Ch. 

R.. 10. 

(2) Mvlla VUtil V. Korambath, 21 M.L. 
J., 213, F.R. 

(3) Rose Ammal v. Rajarathnam, 23 M. 


33; Marquis of Northampton v. Salt, 
(1892) A.C.. 1 ; Secy, of State for India v. 
British Empire Ass. Co., 67 L.T., 434. 

(4) Netveomb v. Bonham, 1 Ves., 8 ; 
Spurgeon v. Cottier, 1 Eden. 55. 
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cited,0) it is laid down as a general rule, by Lord Nottingham on the 
principle of ‘ once a mortg^e and always a mortgage.’<2) that the security 
could not be extinguished b^y any covenant or agreement at the time of 
making the contract. The rule, as explained by Lord HardwickeW is, that 
an attempt to fetter the equity of redemption will not avail either by 
original agreement in the mortgage-deed, or by a separate deed, where there 
is a design to wrest the estate fraudulently out of the hands of the 
mortgagor. ”<'*> 

1482. The proviso to the section qualifies the right of the mortgagor 
to redeem only a portion of the mortgaged property. A mortgage is in law 
indivisible, and the rule is based upon the principle that, if it is allowed 
to be redeerhed in parts, the mortgagee may suffer in the great depreciation 
resulting in the value of his property, owing to the destruction of its 
compactness. But where the mortgagee has himself acquired a portion of 
the property, his security cannot be impaired, if each mortgagor is allowed 
to redeem his own share only. 

It was the settled law under the Regulations that the mortgagor could 
not redeem before the mortgagee was entitled to foreclose, and that there¬ 
fore a suit for redemption could not be brought before the time fixed by the 
mortgage for the payment of the mortgage-money.(5) This rule, common 
to both the Bnglish as well as the Hindu law,<*> was the natural evolution 
of the doctrine of reciprocity as applied to mortgages. As Lord Kingsdown 
remarked, “ where a mortgage is subject by law to be foreclosed, the title 
to foreclose is in the nature of a limit to the rtitle to redeem. ”(’) or as 
Westropp, C.J.. observed; “The general principle as to redemption and 
foreclosure is that, in the absence of any stipulation, express or implied, 
to tlje contrary, the right to redeem and the right to foreclose must be 
regarded as co-extensLvo.”^®) In the Bnglish law the mortgagor cannot 
redeem before the day fixed for payment of the mortgage-money, even on 
payment of the full amount of principal and interest up to that day.t^) 
The date for payment is not merely a restriction on the mortgagee’s right 
but a substantive agreement as to the time of payment by which both 
parties are hound,unless the period fixed is so excessive as virtually to 
amount to a clog on redemption.W The Court may also allow redemption 
before the determination of the period, if it be uncertain. 


(1) Neu'comh v. Donhom^ 1 Ves., 8: 
Trimbak y, Sakharam, B. 509. 

(2) Which mcariM that an eatato could 
not at ono time \>o a mortgage and at 
another time ceaae to bo eo by one and 
the same deefl ; Bapuji y. Senavaraji, 2 
D. 231 (243). 

(3) Meltor v. Lees, 2 Atk., 405. 

(4) FUher (0th Ed.). 1540. 1541. 

(5) Sakha ram v. Vithu, 2 B.H.C.R.. 

232 (2nd Ed., 225); Mun Peary y. Shiwi, 
1 Agra, 91 ; Vadju v. Vadju, 5 B. 22; 
Tewaree v. Kaseenauth, W.R., F.B., 79. 
JjoJf AH V. Oujraj, 11 W.R., 408; Chandra 
Kumar v. letrar Chandra, 14 W.R., 456 ; 
Surjan v. Imamhondi, 12 W.R., 627; 
Situ V. Vosudev, 11 B.H.C.R., 283 ; Sree^ 
muni V. Krishnanath, 26 W.R., 10; 

Korujrpan y. Alayara, 14 M.L.J., 347; 
Kiehoi^ Mohun v. Oanya Baku, 23 C. 


228, P.C. In Upper Burmah the rule 
held inappHcahlo before the Act: Mauny 
An V. Maung Hnatr, (1897, 1901) Vol. 
2 U.B.R., 502. 

(6) Briha-spati (I Cole. Dig.), cv.. cx%-iii; 
Anrood v. Dummer. Mor. Dig. (N.S.), 
2r>9 ; cited per Westropp. J.. in Sakharam 
V. Vilhu. 2 B.H.C.R.. 225 (230). 

(7) Pmnnath v. Rookea Begum, 7 M. 
I.A.. 323 (335). 

(8) Vadju V. Vadju. 6 B. 22 (24). 

(9) Drown v. Vole, 14 Sim.. 427 i 
Burrmtgh v. Craneton. 2 Ir. Eq. R., 203. 

(10) Day V. Day, 31 Beav., 270. 

(11) Cowdry v. Day. 29 L.J.. Ch., 39. 
See Comm., post. 

(12) Sttreamb v. Bonham, 1 Vem., 8; 
Talbot V. Braddyl, 1 Vem., 394; O.A., 
2 Vem., 183. 
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A usufructuai\v uiorlgage, as such, uia^' be redeemed at an^ time, since 
its nature admits of no dav being fixed for payment. The Welsh mortgage 
(§ S 1270, 1379) may i)e also similarly redeemed.O) 

Tln' right to ix'dceni may bi- forfeited by covenants subsequently made, 
unless they offend against the principles to be presently discussed. 

1483. Heaning of Words .—"Has become payable:" means recover¬ 
able ; tliat is, at any time after the mortgagor is entitled to pay the 
j)rincipal money.(2) it would be probably more correct to say that the 

I)hrase means the time at which payment by the mortgagor becomes 
obligatory, that is, not only the time when he may pay but when he must 
pay.(3) As to when tho sum becomes legally recoverable, the question will, 
it is conceived, have to be still decided in each case, as it had to be before 
the The mortgagor here includes all persons such as his heirs and 

•assignees who are entitled to redeem under section 91. “ At a proper time 

place:" This has Jiowherc lieim defined or described in the Act. But 
there can be no doubt that the term Ls used in the same sense as in the 
English law. Proper time there means at any time of the day, if the hour 
is not fixed, otherwise at or about that hour.t^) If the tender so made is 
refused, it need not be tendered again before the last instant of the day.<^^ 
jMere words in the form of a protest which may accompany a tender will 
not defeat it when they can reasonably be regarded as idle words. But 
the p.aynient into Court of the iruDrtgage-money accompanied by a petition 
disputing the mortgagee’s title to foreclose and expressing an intention 
amounting to a notice to sue the mortgagee to recover back the very 
money tendered is not a valid tender.The mortg.agee is bound to accept 
a tender by one or more of several mortgagors, and it need not be made 
•conjointly by the whole of the mortgagors, or in their behalf and with their 
-consent.The place of payment means the place appointed for payment, 
■and whore no such place is agreed upon, a personal tender is generally 
necessary.(9) l^foney may also be tendered in any usual place though the 
place be not n.amed in the deed. “In the case of money charged on land, the 
place of contract, and the residence of the parties, ndll be the place for 
payment. . . But the tenor of the whole instrument will be considered, 
and where the deed actually fixed Lincoln’s Inn Hall as the place for 
payment of money charged on land in Ireland, the House of Lords 
disregarded the I’esei'vation and held that the owner of the money 
entitled to have it sent to England free of charges and exchange. 
Where the time for payment falls on a holiday, the mortgagor may deposit 
the amount in Coxirt on the next open day.W “ Mortgage-money ” here 


(1) Talbot V. Braddyl. I Vern., 394: 
Homell V. Price, Pr. Oil., 42.3. 

{') Kfinii Rfim v. Kufuhuddiiu 22 C- 
(37). 

(3) Cf. Linclley, M.R.« in De Braarn 
V. Ford* (1900) 1 Cli., 142 ; Husain Begum 
V, Coflerior of Cawnptir^ 4 A.L..r., R. 376. 

(4) Sri Raja SelrucherJa v, Sri Raja 
Vairickerla* 2 M. 314. 

(5) Bernard v. Norton^ 10 L.T. (N.SO* 
183; Wade's case* 5 Rep.» 1156; Fisher 


(7) Prannath v. Ramnittun, 4 W. B*i 
37 P.C.; Prannaih v. Rookea Begum. 7 

323; Makhun Kuar v. Jasoda 
Kuar* 6 A. 399. ,, 

(8) Contra in Ram Baksh v. RaimaUy 
21 W.R., 428, is no longer 8o\md. 

(9) Sharpnell v. Blake, 2 Eq. Ca. Abr.» 
604. 

(10) Z/ansdowne v. Lansdotone, 2 Blign* 
60; see Colquh., §§ 1827—1834; Pishen 
§ 1604, pp. 717, 718. 

(11) ^a6e« Bawoot v. Beeramunt 8 W.K-# 
223. 


(0) Ibid. 
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means the whole of the principal and interest,and in fact all sums due on 
a mortgage including costs.Cases in which the mortgage-deed stipulati's 
that the mortgagor shall be entitled to redeem on paying the principal inom y 
only appears to have been here overlooked. As to what constitutes legal 
tender, see below. “ Require ihe morlija<jec " —the rights conferred 
on the mortgagor and mortgagee equally apply to a charge.O) 

“ Acknowledgment in writing : " This may be done cither on a separate 
paper or, as is usual, by making an indorsement to that effect on the back 
i>t the deed. The requirement of registration where the mortgage is regis¬ 
tered was introduced by the Law Commissioners. 

“ Reasonable notice: ” A provision for sijch a notice is only valid in the 
two specified cases, viz., (a) where the mortgagor does not pay uu the due 
date; (b) where no time is definitely fixed for repayment. In England in 
such cases six months’ notice is required. Here, however, a shorter notice 
would do in certain cases. 

“ Redeem, Redemption: ” These words are borrowed from the Engli-ih 
law. To redeem means to repurchase, and the right of rcdcuiptiuii ” 
formerly meant the right of the mortgagor to buy back the estate which on 
default was said to belong to the mortgagee. Before the recognition of equity 
able rights in the Common Law Courts, effected by the Judicature Act, 
1873, the estate of the mortgagee became absolute and irredeemable at 
common law upon the non-payment, but was subject in Courts of Equity 
to a right called the equity of redemption which arose upon the considera¬ 
tion that the real object of the transaction was the creation of a security 
for the debt. This equity is now recognised and administered in England, 
by the Queen’s Bench Division of the High Court. 

Nothing in thin section, d'c.: ” is based upon the doctrine regarding 
tlie indivisibility of a mortgage. 

1484. Who may redeem. —This section confers the right of redemption 
only on the “ mortgagor,” a term, which, as defined in s. 58 does not 
include any one except the original debtor. But the terms of this section 
are supplemented by those of s. 91 which categorises a large number of 
pvrsons besides the mortgagor who may redeem or institute a suit for 
redemption, while sections 74 and 7.1 more specifically confer that right 
on puisne incumbrancers who are as regards this right in the same position 
ns the mortgagor in relation to the prior mortgagee, but since there is only 
a privity of estate between the two. there is no question of personal liability 
ou the mortgagor’s covenant. .Ml such persons may then exercise the right 
conferred on the mortgagor by this section. They will form the subject of 
discussion under that section. 

The quantum of interest necessary for redemption and its nature must 
equally dcpevul upon other provisions of the Act (§ 1525); so must also 
the quontum of interest acquired on redemption. This section is merely 
declaratory of the right of redemption. It defines what that right is, and 
how it may be enforced; against what property and subject to what condi¬ 
tions. These conditions are necessarily subject to variation if affected by 
other provisions of the Act. The term mortgagor in this section would 


(1) 8. 58 (a); Boodho Singh v. Kiahtn, 
C’Auiuier, 3 W.R., (Mis. App.), 4; Hexpan- 
chat Singhv. Jauvthir Singh, 16C. 307, P.C. 

(2) Nader Shaw v. >9Aer*n Bai, 25 
Bom. L.R.. 830 ; (1024), B. 264 ; Jagardip 


V. Naubat, 38 I.C. (A.) 140. 

(3) Rajai Kamini v. Sntyn Niranian, 
63 I.C. (C.) 687. 

(4) See Report, dated I.Stli November 
1879. p. 32. 
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include nil such persons \vho till that character or in whom his right to 
redeem for the time being vests. If, therefore, A as manager of a joint 
Hindu family made a mortgage and died, B who succeeded to him as 
manager would till that character and be entitled to redeem /!’« mortgage. 
For the same reason on the death of the mortgagee his heirs will be treated 
as mortgngeos and be liable to redemption. 

1485. Time for Redemption.—It was at one time said that the fixation 
(1) Where term of the term is for the convenience of the debtor and that 
cerUin. though the mortgagee could not compel him to pay before 

its expiry there was nothing to prevent the mortgagor from redeeming before 
the due date, unless the terras of the deed clearly forbid it. But this 
view is now disposed of by the Privy Council who said that “ ordinarily, 
and in the absence of a special condition entitling the mortgagor to redeem, 
during the term for which the mortgage is created, the right of redemption 
can only arise on the expiration of the specified period. But there is nothing 
in law to prevent the parties from making a provision that the mortgagor 
may discharge the debt within the specified period and take back the 
property. ”(2) In this case the mortgagor had promised to repay the loan 
in “ nine years ” which their Lordships conceded was an ambiguous expres¬ 
sion which they did not profess to interpret, but proceeded to throw out 
the plaintiff’s suit on the ground of limitation, adding that the plaintiff’s 
right to possession was barred by his own statement of fact, thus rendering 
their statement of the law as an obiter The Allahabad Court 

bad no doubt decided the question holding that the use of expressions such 
as money shall be repaid “ within a certain time ” was by no means indi¬ 
cative of a covenant entitling the mortgagor to redeem before expiration of 
that time. And all that the Privy Council did say about their view is, that 
if the matter had depended upon the construction of the contract " much 
might be said in support of the High Court’s conclusions.” Moreover, if 
their Lordship’s dictum be read in connection with the facts of the case, 
the inclination of their mind was certainly in favour of the view that where 
payment is promised ” in ” or ” within ” a time fixed, the mortgagee can 
no more compel the mortgagor to repay the loan beforg that time than the 
mortgagor can compel the mortgagee to receive it. Of course, where the 
term is unambiguously expressed as that the amount shall be payable in 
certain instalments on dates fixed, or that it shall be repaid on or before 
a given date, then the question should present no difficulty. 

For in that case while the mortgagee is assured of a certain period for 
his investment, the mortgagor is equally free from the worry of having to 
raise the money. In such a case, the mortgagor cannot redeem even though 
he may offer to pay interest for the whole period.(‘’1 On the other hand, 
if the mortgagee makes the demand for payment before time and the 
mortgagee complies, he cannot demand interest for the whole of the 
Where once the mortgagee has given notice demanding payment before 
term, he cannot with draw without the consent of the mortgagor._ 

(1) See O. 34 R. 1, § 2402-2408 post. Cran«ton 2 Ir. R. 203 ; followed in Prokash 

(2) BakhUiwar Begum v. Rusaini Khan- Chandra v. Hasan Banu, 42 C. 1146. 

«H, 36 A. 195 {199), P.C., O.A., affirming (5) Letts v. Hutchins, 13 Eq. 176; 
on this point Husaini Khatmm v. Husain In re Moss, Levy v. Sewill, 31 Ch. D-* 
/CAart, 29 A. 471, which was reversed by the 90; Smffft v. Smith, (1891), 3 Cli., 650; 

Privy Council on the question of limitation. followed in Prokash Chandra v. Hasan 

(3) Bakhtawar Begumv. Husani Khanun, Bantt, 42 C. 1146. 

36 A. 195 (199, 200), P.C. (C ) SaniUy v. Wilde, [1899], 1 Ch. 747 : 

(4) Fisher § 1393; Broum v. Cole, 14 followed in Prokash Chandra v. Hasan 

Sim. 427 ; 60 E. R., 424; Burrough v. Banu, 42 C., 1146. 
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This section lays down in general terms the rights of a morlgagor to 
redeem “ at any time after the principal money has become payable.’' 
This, of course, assumes that the right is subject to the rule of Limitation, 
and " at any time " must therefore be qualified to n\ean " at any time ’’ 
before his right to redeem becomes extinguished by the law of limitation. 

The next question, one of great importance, and in regard to which there 

has existed considerable diversity of opinion, is as to when the mortgage- 
money may he said to become payable, so as to create in the mortgagor a 
right to redeem his property. The time when the principal money has 
become payable naturally points to the time when the payment is not only 
optional to but is obligatory on the mortgagor. It is the time when the 
mortgagor niwsf pay and after which if he does not pay. he may be sued 
for payment.O) The question may present three contingencies;' (i) when 
a term is fixed in the mortgage-deed for redemption: (ii) when it is doubtful 
—being ambiguously expressed by such wf)rds as “in ' “within” “by” 
and “ before (iii) when no term is fixed. As regards the first there 
can be no doubt that redemption cannot be claimed as of right before 

the expiry of the term.(2> It was at one time said that this term must 

DG urulei^tood as fixed by the mortgagor for his own convenience» and 
though the mortgagee could not compel him to pay before expiry of the 
term there was nothing to prevent the mortgagor from redeeming before 
the (lue date, unless the terms of the deed clearly forbade it (5> But 

place, the mortpgor cannot either pay up or sue to redeem his property 

«t>P»'l''ted time. And this is so. even though the mortgsigor 
tender interest during the whole intervening period,^ ^ 

I486 Covenants postponing the period of redemption are supported on 

ground that they are advantageous to both the mort- 
-f • mortgagee. But a mortgage may fix a term 

L siinu n S™h would be the caL®when repnymo™ 

nuestion Ariape fii "ithm a certain time in which case the 

mortZor?ntiflI covenant should he constnied favourably to the 

HhoviM nn? bJ ^ or whether 

L le ^ payment could not. as of right, be 

On thU nnT payment could not be enforced by the mortgagee, 

sneh n unanimous, for while in Calcutta 

n would be construed ns favouring redemption at any timeCS) 

on^ is reached by the other Courts.t*) and by the 

_ ^rts m different cases. It would seem that where the parties enter 


« - ‘a Brrtflwi 

^ ^^2; Hwtaini 

®/ Cnumpore. 4 A. 
L.J.R., Ml (386) • Huaaini Khanam v. 
Hwnin Khan, 29 A. 471 ; O.A. Bakhtawar 

Khanum. 38 A. 195, 
Chenguih v. Piekayya. 17 M.L.J.R., 

(*) Bakhtavar Btynm v. Hxuaini Kha- 
wm. 30 A. 190 P.C.; Bit Mohamad v. 
JJWr. 27 483; 26 I.C.. 876; 

Chandu v. Chakkangal , 22 I.C. (M.) 907 ; 
Ounram v. VadapaUi. 27 M.L.J., 296; 25 
l.C» 707; Dhanna Bam v. Chhabit 0aj« 
7S I.C. 9Sl s Dur^ Singh v. Mhd. Rata, 


17 O-C- 313; 25 I.C. 912. 

(3) Badha Krishna v. Madhava^ 17 

83. 

(4) Fishor on Mortgage^ $ 1303. 

(5) Pumachandra v. Peary Mohan, 39 
C. 828 (833); Amir Mahomed v. IF<u>r, 
30 I.C. (A.), 643. 

(0) Ttrti^nana v. NaHatambi, 16 M. 
486: Vadju v. Vadju, 5 B. 22; Baghubar 
V. Badhuta!, 8 A.« 05 ; Hueaini v. Husain, 
29 A.* 471: Pronnath v. Bookea Begum, 
7 M.I.A., 323: Pt4ran Singh v. Kesar 
Singh, (1907) P.R., No. 39; Brawn v. 
CoU, 14 8im.» 427; Bovill v. Eudle, (180C)> 
1 Ch.. 648. 
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upon a, inoucy u:m5.aclioii s.fcured by a mortgage they naturally contemplate 
its contimianca; for a fixed period. No mortgagee would lend money if lie 
is uncertain ii> to ^\ lion he might be redeemed; and even if he did lend, 
the tf rm>. offi ri'd would be onerous. In such cases a construction that the 
partii‘s iiit<'tidid to fix the term for redemption is unfair to neither pjirt;\. 
Whilr ordinarily the right of foreclosure and the right of redemption are co- 
i-xislont still there is nothing to prevent the mortgagor from stipulating that 
wink' the mortgagee shall not be free to foreclose before a certain date, the 
mortgagor will b<‘ free to redeem if he so chooses.tor in such an ariange- 
iMi'iit, while- till- iMorlgagor is free from the expense and trouble of seeking 
fresh credil‘»rs. the mortgagee is sure of his investment for a fixed jicnod. 
In cases. iK-wever. where there is no stipulation against redemption br-tore 
a certain jieriod. but (jiily a date is named for repayment, it has been hel-1 
in some cases that llw itTin fixed for payment of a debt should be presumed 
lo be a prot.rtion onlv for the debtor till a contrary intention is shown, m 
the absence of which ‘the mortgagor may redeem at any time before or at 
the end of the t<‘nn.(2) 'I'hus where the mortgage-deed state;— We shall 
pay the principal money in 15 years ” (“ asl-zar-i-Tahan area pondrah kam-s 
inch ado harcmfc ”) it was held by Mahmud. J., that the term being hxe-1 
for the ctin\cni\-n<M-' of the debtor, could not be insisted upon by tin* 
mort<'a-^e.‘. This vii-w is supported by the authority of Pothier who says: 
'■ It remains to observe, couceriug the effect of a term, that being presuined 
to hi- inserted in favour of the debtor, the debtor may very well defend liim- 
sedf from payment before the expiration of the term, but the creditor cannot 
refuse receiving it if the debtor is vvilling to pay, at least unless it appeals 
from the circumstances that the term was appointed in favour of the 
creditor, who is the holder, as well as of the debtor. (« This view of law 
is in accord with that taken by the Madras High Court <«) but is opposed to 
that of the Hi^h Courts of Galcuttat^) and Bombay.<« and other cases of 
the \lLuhabud Iligh C’ourt.C) In fact the decisions of the Calcutta. Alla¬ 
habad and Madras Courts are by no means consistent, for m a lat.-r 
\ll-ih-ibitd ease where in a usufructuary mortgage of agricultural land it was 
stipulated that the mortgage might be redeemed by the payment .)f a certain 
sum in the .T.‘th of aiiv rear, it was hold that having regard to the agru-ul- 
lural conditions of tlie country the time of payment \vas of the essence of the 
contract and thid ihe mortgagor would not be entitled to redeem in any 


(1) Janilt’ V. Hitfrlttthir v. Anihjan, 

TC (O.) 27li; ISulft v. (fhffHt. 17 X.L.R., 

*202; 04 I.C., 730. r t 

(2) Ohentjinh v. Ptrh($yya. 1 1 

177 ; Padhn Krishna v. Madhava, 17 M. 
'L. Jm y '*• Porshad Singh, 

10 A. 002 ; Vnit fontrn in v. Husein, 

(1907)* A.\V-N.. 133. 

. (3) On Oblipatiijns, Vol. 1. p. 132 
cited in P<ir(thad Singh, 

10 A. 002 (OOO). ^ ^ . o • 

(4) Sri Rnin Sctrucherlu v. Sn Rajd 

Vairicherh, 2 M- 314; Muninn v. Pen- 
dyalii, .3 M. 230; Hose Ammul v. Kajara- 
thnani, 23 M. 33: It'ulhu Krishna v. Ma- 
dham, 17 M.L.J.. 83; Chfnfjixih v. Pichayya, 

17 177. 1, oQ 

'(6) Pornachundm V. Peary Mohan, iv 
,0 528; RninUiruk Roy v. Asulosh, (1911), 


8 I.C.. 707 {Per Ca^^pers/. J.) To the saina 
; Jiran Lull v. Dhunde, 10 C.P. I- 
50. 

(0) Vadju V. Vadju, 5 B. 22; Abdul 
Hak V. Oulam, 20 B. 677 ; followed in 
Sari V. Moitram, 22 B. 375 ; Ratfichandro 
V. Kondaji, 22 B. 221 ; turned upon the 
construction of the decree luider wliieli 
the mortgagee was held entitled to retain 
possession until the expiration of the 
stipulated period. 

(7) Raghubar Dayul v. Budhxt Lal^ 
8 A. 95; Hvsaini Begum v. Collector of 
Cawnpur, 28 A. 46 ; Parae Singh v. Dwarka 
Singh, 7 A.L.J., 953; Hueaini Khatuim 
V. Husain KhaHj 29 A. 471 ; O.A., con¬ 
firmed on this point but reversed on 
another point— Bakhiaxvar Begum Hu^ 
saint Khanum, 30 A. 195 (199, 200) P.C- 
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•other month.And so in another case, the same Court obseiM il 
Ordinarily a mortgagor cannot, before the time limited for payment to tli ' 
mortgagee expires, take proceedings to redeem. The reason for this is. ihi-i 
it was the agreement of the parties that the mortgage shoul*l, during tla 
intervening time, remain as security for the money advanced, and ihen fur-', 
it is not competent for either party to disturb that relation.(2) And >o in 
another ease tlecide*! in Madras, it was held that having regard to section'^ r.ii 
and <)2 of this Act. the 3..egislature appears to have adopted the prineipL’ 
that in the al)sencc of astipulation to the contrary, the pivsiunption ili.u 
the right lu redeem and the right to foreclose arise at the same time, ;ni.| 
that wlu'ii a date is tixed for payment of the morlgagy-dehi and the 
gagee caniuit foreclose earlier, the nuirtgagor also cannot ri‘d«'eni ludore tli ■ 
appointed lime.(3) As a general principle this was conceiled by a Beiieli 
■of the Calculta High Court, but in its apj)lication it came to a different. 
■I'oiKdusion, In that case the mortgagor had ju-omisial to repay tlie l-.mi 
“ willnii one soar " and the Court held it to favour redemption at ;ui\ 
-timeW a view which found supptn-t in a decishm of the Madras High Coiul.''' 
though anotlu-r le.arned Judge of the same (‘ourt was iticlined to the ca]i< r 
way(^> and he too was able to rely upon anotlier decision of the sam. Ilieli 
<'ourt:t2) and as has been observed before, there are «ilheV cases and Conn-, 
■to favour this view.W The contrary view taken in the Central Proviiu-.- oM 
that the iixirtgagor may redeem at any time (lespit<‘ the creation of a ic.ti.i. 
Is in conflict with its curlier decisions. 

1487. Hut even where the term is fixed ami e*rtain, the niorigagia' 
may l)e [lermitted by a conifielling eipiity to redeem tlie uiortgagi* bi fore ii< 
•<hie ilate. Such was held to he the c.ise whiUe proi>erly sul)ject to jiri-.r 
■eiicumltrances was mortgaged with possession for a lenn'of years, and th- 
mortgagee lia«l covenanted to redeem them out of the nairlgage nionev 
wliich he faili'd to do whereupon the mortgagor was hekl upon ecpiitable 
grounds to redeem him before the fcrin.<") Where the mortga«»e<' in 
P')ssessi(.n for a term of T)') years had agreed to pay out of his rerit of 
Rs. 240 per anmiin, Ks. 00 to Hu; mortgagor and Rs. 100 on other ucc.ount 
which he failed to do. the court permitted redcunption befor<> the expiry of Hie 
toriiiOZ). So again, where in an usufructuary mortgage possession is giv< n 


(1) liiinit iiiiil OthiTM V. (lirrihar T.nl, 
14 A.W.X., 143; <•«;(//■« in ('httlturhhiij 
V. Uiiijhiihiir. (1511)1) A.W.N.. 3S. 

(2) HiiMfiiiii liesjum Collector of ('u>i u- 
pur, 2K .\. 4li ; HuHohii Khnnnm v. Himiiin 
Kktiii, 251 A. 471. fullowinK Brown v. Cole. 
14 8im., 427 ; Vinlju v. Vadju. 0 B. 22. 

(!1) Tirufihanri v. XollaUimhi, 10 M. 
4811 (4851). 

(4) Piiriui fJltundrii v. Peary Mohan, 
39 C. 828 {83:i). 

(6) Hoxf .\mnutl v. KajanUhtuim. 23 
M. 33. 

(0) Por CuHiMsrs/., J.,) in Ranitnruk v. 
AmUoah, (IHIO), 8 I.C. 707. 

(7) Tiruyaana v. ^ialUitambi, 10 M. 
480. 

(8) Sukhuram Vilhu, 2 B.H.C'.R., 

328; Vadju v. Vadju, 5 B. 22; Abdul 
Hak V. fJuUun. 20 H. 077 ; Dorappa v. 
Kundukuri, 3 M.H.C.R.. 363 ; Maahook 
V. Maram, K 31; Sri B<ya 

Setrucherln v. Sri fiaja Vairichcria, 2 


M. 314; Mama v. PrndyaUi, 3 M, . 
Kanara v. (lo>-l,iilrain. M.H.C.R.. ."{Jo- 
Koae Annnal v. /fajara'hnam, 23 M. 33 ’ 
Ifadhn Kriahna v. Madhava, 17 M. J, 
H3; Chenyiah v. Phhayyu. 17 
177: Viahvendrn v. Viahnuniurti. IS.M.. 
L.J. ,235; Ruyhuhur Dial v. liudhn J „l 
5 A. 95 ; Huaaini Beyuni v. Colle. ior 'of 
Cuwnpnr, -iH A. 4(i ; Haaaini Khaaan, 
V. Hunauu Khm, 29 A. 471 ; O.A. (uaiiine,! 
on eliw point. l>ul revorsoil on iinoil.ii- 
jjoint); Rnkhlanttr Jieyum v. Huaaini 
Khnnum, 36 A. U)5 200) 1* r 

Mikhi V. Falta. (1603) 4 P.L.R.. ‘ J 7l'. ’ 
(0) ./nvm r^il V. Dhunde. 10 C'.P.I. R 
5ft. 

(10) Vrjaoni V. Harlaiji, 1 

1 : /?A«{/u'nri£rtV v. Phayu, 2 C.P.L.K.. 
241 ; Kalu v. Laljee, II C.P.L.R . 103. 

(11) Chhaiku Ijtd V. Baldeo Shukul 34 
A. 650. 

(12) Droiuimiraju v, Seahayyn. 44 M. 
L.J.f 363. 
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to realize the interest fixed and its term is defined on a calculation found to 
be erroneous, the mortgagor may recover possession even before the term 
fixed since time in that case was not of the essence of the contract/ 

1488 There remain a third class of cases in which no term is fixed. 

In sucli cases the question may be answered with refer* 

(3) no ynce to the nature of the security. If, for instance, it 

term fixed. usufructuary mortgage the parties agree as to the 

pi-rifMl of the mortgage though they cannot forecast its term. In the case 
of a non-possessory mortgage the non-fixation of the term may be custom* 
ary as it is in the case of an equitable mortgage which is usually given 
as^ a temporary security, or it may bo intentional or accidental. In either 
case it may be foreclosed or redeemed after reasonable notice at any tirne 
after the date of its execution.<2) This contingency is contemplated m the 
fourth clause which legalises a provision as to notice in case redemption 
is not made on the due date or no term is fixed for it. 

1489 This clause does not enjoin the giving of a notice, hut only 

validates one, if provided for in the deed. In other words, 
the mortgagee cannot, on the authority of this claus.e, 
Redemption. demand a notice, but he can enforce it if previously agreed 

to between the parties. No period for notice is fixed by the clause, but the 
Court wouhl have to judge in each case, if the period stipulated for is 
reasonable, and not one intended to defeat the provisions of the section as 
to redemption. The object of the notice being to enable the mortgagee 
to find a new security for his money, he is entitled only to such notice as 
will enable him to find a new investment. 


1490. Under English law, the mortgagee, is, after default, 
generally entitled to notice before redemption, the reason stated bemg 
that since the -mortgagor forfeits the estate m law, by his failure 

to redeem it on the due date, he Las only an equity of redemp¬ 

tion left which he cannot enforce without giving the mortgagee a 
reasonable notice, usually of six months to enable him to fand 
another security. He is now allowed to give either six months 

notice or pay interest for the some period. But if the mort¬ 

gagee demands his money or takes proceedings to realize his security (which 
amount to a demand), notice will then be unnecessary,W whether the period 
for repayment has accrued or not.(«) the same rule also applying ^iiere 
the mortgagee has taken possession.Where the mortgagee is entitled to, 
but does not get notice, it is usual to allow him interest for the perwd/' 
No notice is required to be given in England in the case of an equitable 
mortgage, which is presumed to be a mere temporary secunty/^ ^ 
conceived that in India the same principle will govern similar cases. Where 
however, the mortgage-deed prescribes no time for repayment, it may be 
foreclosed or redeemed at any time after the date of the- deed. 


(1) Bakhiawar v. Htisaini Khanum, 36 
A, 355 P.C.; Prag v. Mohan Lai, 5 O.L.J., 
263; 47 LC. 161. 

(2) Chengiah v. Pichayya, 17 
177. 

(3) Lett^ V. Hutchins, L R.» 13 Eq.* 
176; Smith v. Smith, [1891], 3 Ch. 550 
i652). 

(4) BovxU V. EngU, [1899], 1 Ch., G48. 


(5) Ib. pp. 660, 651. 

(6) Bartlett v. Franklin, 16 W.R., 

977 ; Hutton v. Brown, (1881), 

116; Johnson v. Evans, (1889), W.N. 95. 

(7) FitzOerold v. Mell^sh, [1892], Ch.» 
385. 

(8) Chengiah v. Pichayya, 17 M.L.J* 
R., 177. 
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1491. In Bombay, in cases governed by the Dekkan Agriculturists’ 

DekbhM Act(») redemption is expressly permitted despite the 

Act. creation of a term,(2) provided it is in substance a mortgage 

whatever other name it may be called.—whether a lease 
tor 199 years only redeemable “ after expiry of the said period. ”W) or “ a 
mortgage-deed with possession regarding land.(^) 

1492. Again redemption at the mortgagor’s option is not possible where 

Where xedemp- • '' cannot be ascertained, as where it 

Uon is impossible. If annuity, of an indemnity to a lessor against the 

VI ^ . breach of the convenants in a lease or is a eertoin Qnm 

When a mortgage is made to secure an annuity for'the life of another or 
to indemnify against contingent charges, or for any other object not capable 

pecuniary valuation, redemption is impossible ] a security can 
only be redeemed where tie party redeeming is able to do the thing intended 

ar ^payment of In annual 

^ sum during an uncertain period, no one can say how lone the 
continue, and it is therefore impossible for the party who has 

But hiif redeem It by an immediate payment of a fixed sum. ”(6) 

But his Lordship, nevertheless, permitted redemption calculating the 

“a^We by h?ml'^ mortgagor under any circumstances as thi sum 


1493. The conflict of views has originated in tlie interpretations placed 

Meaning of section which confers on the mort- 

*• Payable." the right to redeem “ at any time after the principal 

the 

allowed no redemption before expiration of th^period named 
and to which reference is made in their marginal note appended to tke 
section.W Apart however from what was the pre-existing law and the 
expressed deliberations of the Legislature, the language used appears to be 
mtelhgible enough. The term “payable" is no^doSbt ambigSovrin iU 

meaning m law either (a) that may be discharged or 
settled by delivery or value, or (b) matured now due.(7) But those fre bv 
no means the senses in which the term has passed current in the 

Indian Statutes in which the word is commonly useTL meanfnff “^df.n 
in point of time a sense which is preserved in not only this Act hut 
in the Negotiable Instruments ActsW where the word is invariably so used W 
although it is no doubt in places used also in sense (a) of the leiueon cio) Jq 


(1) Act XVII of 1870, Ss. 3 (2). 15 
<A.); Bdt out in Tukaram v. Ramehofidt 
26 B. 252 (note), T.B. 

<2) V. VUhu, 0 B. 734 : Tukaram 

V. Ramthand, 26 B. 252, (259) F.B.; Mahc- 
9ned V. BagM, 32 B« 569 ; Otnu v, Narayan, 
45 B. 117, 

(3) Mahmad v» Baga», 32 B. 560 
( 570« 571). 

(4) Tukaram v. Ramrhandt 20 B. 


»» 


252 (254. 267). F.B. 

(5) Fleming v. Self, .3 Do G M * r’ 
fl97 (1024); 43 E.R:';s&7 * °” 

®*® §1016 under “Analogous Law 

(7) Webster. 

(8) Act XXVI of 1881. 

(?) /5td.. Ss. 9. 19, 24. 62, 66 end 74 
(10) B.g., ibid., in Ss. 54, 68, 60. 
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the Eii^lUb »L-ttleuieuts the word occurs frequently and has been judicially 
construed to jnean vested.In the Act itself the same phrase occurs again 
ia sections 67 74 and 83. in which the term is unquestionably used as mean¬ 
ing •' whrn pay.m-nt is due in point of time.'’ There is no reason to suppose 
til at the same expression when enunciating the correlative rights of the 
mortgagor sliouhl boar a different meaning. On the other hand, a different 
c<instruction should not be presumed unless it is encouraged by use of a. 
different language. Indeed, to hold with Pothier that the date for repayment 
is fixed for the solo benefit of the mortgagor does not solve the question, 
since it may be that the right of redemption has been declared to ongmate 
:(s from that date. Then again, if it be supposed that the mortgagor could 
pav off at anv time, one fails to understand the propriety of the use of the 
wJrds “ after the principal money has become payable ” which certainly 
indicates it is submitted, unmistakably the date fixed for repayment. Ut 
course, whether a mortgage is subject by law to be foreclosed the title to- 
foreclose may be regarded as in the nature of a limit to the title to redeem. 
But even then the two rights must be co-extensive and concomitant, and 
one cannot be let in without letting in the other.(3) In England, there caft 
be no question but that the mortgagor cannot redeem before the day 
for payment of the nioney.(^> If this were allowed, it might be attended, 
with extreme inconvenience to mortgagees who generally advance their 
money as an investment. Indeed, it is there a settled i-ule of practice that 
u mortgagor must, after default in payment of the principal 
appointed day cither give the mortgagee six months’ notice 
to pay off the mortgage, or must pay the mortgagee six months 
lieu of notice,(5) unless payment was made at his instance.! Of >• 

such a question can only arise in cases in which the date 
reserved the mortgagor the right to pay off the at any t.me^ Where 

such a covenant has been made there can be no question but that it may 
be availed of by the mortgagor. Thus the mortgagor may say. _ The first 
condition is tluft the term of the mortgage 

within this term the mortgage may be redeemed “P^^ rlose of the 

sum. according to the conditions of the mortgage-bond at the close of the 

second, fourth or eighth year. 

1494 So if the mortgagor stipulate that he would pay the 

eve rfye^r, ;rinci*pM in tin yeare;'; that “ the prineja^shaH be 

paid at the promised time, and the interest every year , E 

failure by the mortgagor to pay the principal and interest at ^'pidated 
period ’’the mortgagee should be at liberty to realize the debt from the 

mortgaged and other properties, as also the person of the - * 

advance must be construed to be for a period of ten years certain; and that 
IhWe the mortgagee could not foreclose, the mortgagor on his part was not 


(1) Mocatia v. lAndo. 9 Sim.. 50: Meham 
V WilliaTM, 1 Ves. S.. 209 ; In re 

Trusts, L.R.. 7 Eq.. 532; Day \Sad. 
cUffe, 3 Ch. D., 654 ; Wakefield v. Maffet. 
10 App. Cas., 422 (431. 436). 

(2) f’er Lord Kingsdown m Prannath 
V. i?oofceai 7 M.I.A.. 323 (355). 

(3) Cf. S. 92, Comm. 

(4 Brown v. CoU, 14 Sim., 427 ; followed 
by Kekewich, J., in BodiU v. Endle, (1890) 
1 Ch., 648 (651, 662). . 

(5) Per Romer, J., in Smith, v. bmith 


(1891). 3 Ch., 350 (552). This practii-e 
appears to be old and well established» 
and was recojcnized in Sharpnell v. Bioice^ 
2 Eq.. Cas.. Abr., 603. PI. 34; 22 E.L. 
R.. 506. 507. 

(6) Letlf V. Hutchins, L.R., 13 Eq.. 

176; explained per Romer, J., in Smith 
V. Smith, (1891) 3 Ch., 650 (652) ; end 
per Kekewich, J., in BodiU v, Endle^ 
(1896). 1 Ch., 648 (660). _ ^ 

(7) Heivanchal v. Jawalier, 16 C. 307» 

P.O. 



S. 6U.J 


MORTCiAGli. 


1057 


entitled to redeem before the expiration of that period,<0 So, where the 
mortgagor promised to repay the debtt2> “ in ” or “ within ” ten years, it 
was held that the mere use of the word “ within " was not a sutticieut 
indication of the intention of the parties that the mortgagor might redeem 
in a less period than ten years.(3) Of course, it is competent to the parties 
to fix any period for discharge of the mortgage. The mortgagor may, for 
instance, stipulate that if he docs not pay interest punctually on the 
appointed date, the mortgagee shall be at liberty to foreclose, in which case, 
foieelosure may be sued for on breach, of the condition.(^) In a zur-i-peshgi 
lease, possession cannot be recovered before the term fixed by tbe lease.(5) 
Oiti and fcanoni tenures are governed by the same rule.<^> There can be no 
suit for redemption, unless a time for payment of the principal money has 
been expressly or impliedly fixed. The mortgagor may sue for possession 
of his property, but. if it is found, on a taking of accounts, that the 
mortgage-money has not been repaid from the usufrueb. then the suit must 
bo dismissed. 


1495. Discharge of Mortgage-debt.—Before the commencement of the 
right to redeem, the mortgagor must (i) pay or (ii) tender, at a proper (iii) 
time and (Iv) place the mortgage-money, not necessarily to the mortgagee 
hut so as to be effective payment or discharge of the debt. 

1496. The Act makes no provision for what may be considered as 

sufficient tender or payment of the debt; but some provision 
^ made in the Indian Contract Act, the rules of which must 

** ‘ for the purpose, be regarded as engrafted upon the Act. In 

the case of an individual mortgagee, the payment must, of course, be made 
to him or his authorized agent. If the debtor pay to a person, alleged to 
be the mortgagee’s agent but without ascertaining the extent of his authority, 
the payment is made at his own peril. But if there be several co-mortgagees, 
is the mortgagor entitled to redeem by making payment to any one of them? 
In some cases it has been held that such payment is valid, and satisfies the 
bond and can be succossfully pleaded in answer to any suit brought upon 
it.<8> To hold otherwise, it is said, would be to suppose that, where a 
eontrnet is made in favour of more than one person, they must be taken to 
be severally entitled under it for they cannot be severally and jointly 
entitled.There is nothing in the Act or elsewhere to justify recognition 


(1) IffKjhulsar v. Bu/ihu, 8 A. 95. 

(2) Hii'taini De^um v. CfAlettor of fawn- 
jJMr, 4 A.L.J.R.» 375. 

(3) Vadju V. VnAjUt 5 I). 22 ; SakhttrofH 

V. Vifhol. 2 U.H.C.R., (A.C.), 225 : Lila 
V. Vft/fudev, 11 283; firown 

V. (*oU, 14 8im., 427 ; foliowo<l in 

OOI 1 lieuum V. Colterlor of Caumpur. 28 
A. 40 ; HuJtaini Kharutm v. Husnin Khan^ 
29 A. 471 ; O.A. (affirmed on thU point 
hut reversed on a different point) ; Bakhtn^ 
tivir Btf/um v. HuJinini Khanum, 30 A. 
195 (199, 200), P.C. Cf. PrtmruUh v. Rooke€i. 
7 MJ.A.« 323 (355) ; contra in Rose Antmal 
V. Rajarfithnanit 23 M. 33, 

(4) Burrows v. Motloy^ 2 J, St L.« 521 ; 
Williams v. Morgan, (1909), 1 Ch., 804. 

(5) Lotif Aly v. Oujmj, II W,R., 408. 
(0) Bdathi V. KopnshM, 1 H.H.C.R*. 

122 ; Keshava v. KefPutva, 2 M. 45. 


(7) Kalu V. 11 C.P.L.R., 103; 

Knndftf} v. Thtfuurlal, 0 C.P.L.R., 43. 

(8) S 2'^. Indian Contract Act. (IX of 
1872) : Bhup Singh v. Zainul^Ahdin, 
9 A. 205 (209); Barbnr Nnrun v. Ramann. 
20 M. 401 ; AhiuMa Bihi v. Abdul Knder, 
25 M. 20 (32. 33); Karickengama v. 
kriMtnamna, (1909), I I.C. (Mad.), 219; 
SiUiram v. Sridfuir, 27 B. 292 (294), conira 
in Ranutswamy v. Muniandy, 20 

709; 5 I.C. (Mad.), 343; Hoosainara 
Begam v. Rahimanntssa, 38 C. 342 {349, 
350) following the English rule; Mansur 
All V. Mahmudunnissa^ 26 A. 155; fol¬ 
lowed in Rftmchandra v. Ooswami, 32 A. 
104 (100) followed in Hans Singh v. Chet 
Singh, 8 I.C. (Oudh), 416. 

(9) KeightUy v. WaUon, L.R., 3 Ex., 
723. 



J(»5S 


TRAKSFER OF PROPERTY. 


[8. 60. 


of thf rights and liabilities of co-mortgagees m soUduin, aud this is uio 
doubti’dly the common law rule in Englaxid/^^ although the rule favoured 
by equity appears to be that one joint-creditor could not pass a receipt on 
behalf of all.<2) " Though they take a joint security.” it was observed by 
Wills J citing from Lord Alvanle.y, M. ” each means to lend his 

own unmev and t.. take back his own." It w.as conceded that the rule so 
stated had the effict of only creating a i)i-esump£ion winch is liable to be 
rebutted.<♦) As it is, the rule is founded upon the assumption that as a 
general rule co-creditors must prima facie be regarded as tenants-m-commou 
^d not as joint tenants both of the debt or of any security held tor it/ 
The question whether payment to a co-mortgagee has the effect of d^^harmn 
the joint-debt is one which depends primarily upon the nature of the obliga¬ 
tion'created. If the intention of the parties was that each of the person> 
in whose favour the obligation is created is a creditor for the whole, tnc 
payment to one will liberate the debtor against all the creditors; if jot, eacti 
is a creditor for his own share and cannot give a discharge for the whole 
obligation. And so it has been held in England that where mortgagees have 
advanced money on a joint-account, payment to one of them during the lite 
time of the others, though a good discharge of the debt at !aw om 
discharges the security to the extent of the payee s beneficial interest it any 
even though the payee ultimately becomes the survivor m the joint 

account. 

1497. On this point the Indian law is stated to be clearly divergent, 
it being held that when money is advanced to one. by several persons joj^tly^ 
it regards each of them as authorizing the others by implication. 
his behalf, and a release or discharge, therefore, of the claim by one is 
upon the others.tri But this view does not appear to be 
Indian Contract Act. and as it is both opposed J® 

does not seem sound. The opposite view is justified by T 

clause, of section 38 of the Indian Contract Act f 

offer to one of several joint promisees has the same legal consequences as an 

off" to an of "hem;'*’ but'an offer of sS 

obligation, and it. therefore, seems rnore apposite to refer ,, 

which recognizes the rights of the mortgagee m 
ingly been held that in the absence of ™ 
or circumstances evidencing implied authonty, 

mortgagee has not the legal effect of operating i.s discharge of the entire 
mortgage, _ 


(1) WaUace v. KeUal, 7 M. & 2®/- 

(2) Steeds v. SUede, 22 Q.B.D.. 637 
(641); Potvell v. Brodhuret, [19011 2 Ch.. 
160 

(3) iVfi>rlcy v. Bird, 3 Ves.. 631. 

(4) Suede V. Suede. 22 Q-B.D.. 637 

2^"ves.:^S. 2581 

IS; Craddock, 1 w. * R-- f|= 

Pothier’B obligations, s. 145 ; »6.. yol 2 , 
p. 66, pt. 2, Ch. 3. Art. 7 ; Kandhtya v. 
Chanaar, 7 A. 313 ; Janhari Suighv. Oa>^a- 
Sahai, 41 A. 631 ; Harihar v. Bhoh Per- 
ehad, 6 C.L.J., 383 (395). 

(6) Steeds v. SUede. 22 Q.B.D., 53/ 
Pov'elt V. Brodhvret, [19001. 2 Ch., 160. 


(7) Barbar Nara« v. Bamana, 20 M 
460; Ahinsa Bibi v. Abdul Kader, 25 M 
26 (29); Mantiava v. Upalla, 36 M 
644; F.B.; overruling contra in 
stvamu V. Jlf««*aniii, 20 M.L.J.. 709 
6 IC. 343; followed in Ponnw«o>nS/ 
V. Thyagaraja, 32 I.C. 173; 5«tora»« v 
Sridhar, 27 B. 292 ; Bhup Stngh v. Zainul 
Abdin, 9 A. 206 (209) ; contra Sadtuheo 
V. Mt. Kareeman, 3 C.P.L.R.. 15 i oan** 
bhusa V. Oopal, 1 N.L.R.. 24; Hooem 
nara v. Bahimonnesaa, 38 C. 342. 

(8) RoosMTiora v. BabimannMaa. 38 C 

342 (360); Umea v. , 

L. J., 670; Ahinsa Btbt v. Abdul Kadar 

26 M. 26 ; Manzur Ali v. 

26 A. 166 ; Samachandra v. Gosicann 
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1498. But iu any view, the rule that a mortgagor may validly j)av <iff 
his debt to any co-creditor is, of coursf, subject to the just exception, that 
where such payment is shown to have been frituduiently mude. it woul«l imt 
avail the mortgagor.^^^ Nor again, has the rule any application whert^ the 
mortgagee dies and is siiccoeded by his heirs, who cannot be regarded as 
joint-promisees, and therefore, no discharge can be obtained by making pay¬ 
ment to one of such heirs, since the heirs as a body alone can give a vali<l 
disehai^o. unless, of course, they have coiistitutell one of them as their 
karta or manager^^) “ 'Phe right which tiu* several heirs jointly get on the 
mortgagee’s death to enforce the mortgage is a right creatiid bv law in 
consequence of the devolution upon both of the single and indivisible right 
which the mortgagee had as tlie sole promisee, and not in consequence of 
that being joint-promisees.” Tu the words <.f Tindal. (’..J., in Declaru.t v. 
/f/ir»ood(3) several eo-heirs constitute one heir and are connected together 
by unity of interest and unity of title, fine of the heirs, therefore, cannf)t 
enforce the mortgage without th«- concurreuce of tlic rest so as to give a 
valid discharge to the mortgagor and free the mortgaged property from the 
incumbrance. ”(fl) So again, the case of joint doeree-holders is different 
though not wholly dissimilar.«) for while a joint deere'e-holder may apply 
for the execution of the M-hole decree for the benefit of them all the Court 
w not bound to grant such an application, and if it grants it. it is enjoined 
to protect the interests of the other decrei'-holdcrs who have not joined in 
the application. And the same principle would seem to govern payments 
made out of Court, that is to say. if the payment, was made to one’ of the 
joint de,crce-holder8 for the benefit of them all. the Court will reeognize and 
certify the payment which will in any other eas.. operate onlv as a discharce 
of tho payco inter^flfc m tho 


in Payment by Inst^ments.— Wlien a mortgage-deed is payable bv 

instalments it may be a question when the morliiage^monev becomes due so 
m to become payable within the meaning of this section. It. may raise a 
furtoer t,uestion whether in a mortgage repayable bv instalments the 
mortgagee is deemed to waive the penalty consequent upon irregularity in 
payments if he accepts them when overdue. Thus, for example. If a 
mortgage la repayable in twelve annual instalments, subject to the proviso 
that on default being made in payment of a single instalment when due 
the mortgagee should be entitled to recover the entire mortgoge-monev in 
one sum and which would then become due. is he bound to avail himself 
of the remedy given to him. and if not. will limitation commence to run 
against him from that date if ho does not sue? It is clear from the article 
as now amended.^’) that thp payee may waive his right, in which* case 
limitation runs from the time When a fresh default is made in respect of 


82 A. Ifl4 (Ifia); followed in Hans Kingh 
V. Ohtt Bingh, fl l.C. (Otidh), 416; Bada- 
sUo V. Mt. Kareeman, 3 C.P.L.R.. 16; 
Ramhhusa v. Gopa}. I N.L.R.. 24. 

(1) Bnrhar Naran v. Ramnna, 20 M. 
461 ; Ibrahim v. Rama. 21 M.L.J., fiOR ; 
10 l.C. (Mad.). 874. 

(2) AMnsa Bibi v. Abdul Kader, 26 
M. 26 (S9) { followed in ^ilorom v. Bridar, 
27 B. 292 (294. 296); Tamman Singh 
V. Laehmtn, 26 A. 818, payment to one 
of ^eral mnrtf^ageea ia not a niffioient 
oUch&rge of the whole debt; ^am6Au#a 


V. Otyput. 1 NX.R., 24. 

(3) 10 Bins. 520. 

(4) Sitn Pam v. Shridhar, 27 B. 202 
205). 

(5) 8. 23! (now O. XXI, p. 20), Civil 
Procedure Code. 

(0) M^tthvsami v. Natesn, Ifl M. 464 % 
Pamhh^t^a v. OopaU 1 NL.R.. 24 (30) j 
Tjarhmnn v. Chatuthhai. 23 A. 252. 

XJ) Art. 76, Sch. II. LimttniDn Act 

AjtidHa V. 30 A. 

1 *l8 « 



1060 


TICANSKiat OF PUOl'lillTY. 


[S. 60. 


which thci'y is no such waiver. But mere delay is no bar to a legal remedy 
unless it amounts to a waiver or abandonment of the right sought to be 
enforced, or to acquiescence in the act complained of when there a vested 
right or interest in any party he cannot waive or abandon that right except 
by acts which amount to an agreement or license.(2) Mere abstention from 
prosecuting a legal remedy is not waiver.“ Acceptance of an overdue 
instalment is firinia fade such a waiver,since waiver is implied when a 
person entitled to anything does or acquiesces in something else which is 
inconsistent with that to which he is entitled. But since waiver is an 
intentional relinquishment of a known right, or such conduct as warrants an 
inference of the relin()uishment of such right, it implies full knowledge of 
his rights and of the facts which would enable him to take effectual action 
for the enforcement of such rights.Such inference would, of course, hu 
nattirally jnade in a case where the mortgagee who took the mortgage has 
received the payment.But if his rights have devolved upon another who 
may not have been cognizant of the terms of the mortgage, waiver cannot 
be presumed from the mere acceptance of an overdue instalment. The 
<‘reditor of an instalnxent-bond providing for the recovery of the whole 
amount on failure of an instalment may either waive tlic condition or put it 
in force. In the latter case, he is held entitled to recover the whole amount 
within the limitation prescribed by Art. 116 or 115 of the Limitation .^ct. 
according, as the bond was or was not registered<^>; and Art. 132 if the money 
is eliarged oji immoveable proi)ertv. Wliere the debt was repayable in 
instainients. a more acceptance of ai» overdue instalment does not operate as 
a waiver, so as to debar the creditor from suing for the full amount, if that 
was thi- stipulation.But in Calcutta the acceptance of the amount of an 
overdue instalment is held to amount to a waiver,and, except in the case 
of waiver by the creditor of his right to recover the full amount, limitation 
would run against him from the date of the first default. 


1500. But the starting point for limitation in such cases, would in tlie 
absence of wiiivor, l)e .Art. 7.5 of the Indian Limitation Act, which provides 
for suits to be instituted within three years, calculated from “ wlien the 
default is made " the amount being then legally due though the ereditor 
m.aj’ not be hound to enforce its payment. For instance, where a mortgage- 
deed stipulated that the money borrowed should be paid by instalments, and 
that upon default in the payment of any one instalment, the mortgagee 
should be at lihertv to sue either for that instalment or for whole of the 
money then romainins? unpaid, limitation for recovery of the whole amount 


( 1 ) Peer Mahomed v. ^fahomed, 2^ 
B. 245 ; H'izi Muk'tmed v. Narotim^ 9 
Bom, L.R., lrtl7 : Ajudhia v. KuujaU 
30 A. 123. 

(2) Ibid, 

(3) Oirindra v. Khir Narnyan^ 36 C. 
394 ; Oop'd v. Dkondya, R N.L.R.* 44. 

(4) Mah'traj/f of Renare.^ v. Nand J?«m, 
29 A. 431. 

(5) Dk'mukdkuri v. Nathema, 11 C.W.N., 
R48. 

(0) BlennerfuisseU v. Day^ 2 B. & B., 
104 (128); Darnley v. London^ Chatham* 
<t: Dover L.R., 2 H.L.. 43 ; Beau¬ 

champ V. Winn. L.R.. 0 H.L.. 223 ; AuMin 
V. Chambers, fi Cl. & F., 1 ; La Banque 
V. La Banque. 13 Ap. Cas.» 111 ; Dhanuk* 


dhari v. Nathema. II C.W.N., 848. 

(7) Pup Narnin v. Qovi Nath. 11 C. 
W. N., 903; hilt Art. 75 would in suoh 
A case appear to be more apposite. 

(8) Oumnu! w Bhiku. 1 B. 12 ; Balaji 
V. Sakharam. 17 B. 5"6 ; Kankuchand v* 
Rustomji. 20 B. 109 ; Kaehiram v. Pande^ 
27 B. 1 ; Mumford v. Peal. 2 A. 857 ; 
Keen v. Briscoe. 8 Ch. D., 201. 

(9) Cheni v. Kadum. 5 C. 97 ; Mon* 
mohun V. Durgachurn. 15 C. 502; Mohesh 
Chandra v. Prosanna Lai. 31 C. 83 (87); 
Jadah Chandra v. Bhairah Chandra^ 31 
C. 297. 

(10) Jadab Chandra v. Bhairab Chandra^ 
31 C. 297. 
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would commence to run from the date of tho first default, and mere al)sten- 
tion on the part of the creditor from enforcing his remedy would not sav*- 
limitation which begins to run from the moment the money is first duo.(^) 
It seems out of place to cite Knglish jirecedcnts in elucidation of an Indian 
Act. but they also approach the question from the same standj>oint. So 
Lord Denman, C.J., said: "If he (the plaintiff) chose to wait until all the 
instalments became due, no doubt be might do so; but that which was 
optional upon the part of the plaintiff, would not affect the right of thf 
defendant, who might well consider the action as accruing from tlie time tliat 
the plaintiff had the right to maintain it."t2) 

1501. What Amount must be paid. —As regards the amount to ))■' 
paid, the section provides for payment of the mortgage-money, that is, nf 
the principal and interest due on the mortgage, to which must be added 
■costs and expenses which he is entitled to recover out «>f the property.!^) 
Rut it is clear that in addition to tlie amount the mortgagee is entitled to 
add to the principal money,a further chargi' created by some of the 
mortgagors on the security of the same property, would also have to be 
paid.tsj In a suit for redemption, as in a suit for foreclosure, the Court 
will order an account of what is due, unless tlie parties are agreed on the 
amount due, or there is anything in the contract precluding the mortgagor 
from claiming it. 

[For details of account—ace o. H4. r. 2, comm, pout.] 

1502. The. last paragraph of this section instances anothi*r case in which 
the price of redemption would be proportionately reduced. Other equities 
including those mentioned in section 76 might also vary if. Rut it cannot 
be varied with the price by the ptirchaser of the mortgagee’s riglits 
whether in a voluntary assignment or an involuntary sale. If, tliercforc. 
the prior mortgagee being due a sum of money, say Es. 1.000 on his 
mortgage, and for its recovery and in execution of his mortgage-decree thus 
obtained fmrehased the property himself for say Es. 100. a subsequent 
mortgagee seeking to redeem him is under the provisions of this section 
liable to jiay him the mortgage-money actually due irrespective of the price 
for which he had himself acquired the property. 

1503. Appropriation ol payments. —The qviestion of the appropriation 
<d payments gen(‘rally has been dealt with in sections .59—61 of the Indian 
Contract .\ct.t®) The first of these sections enacts that " where a debtor 
owing several distinct debts to one person makes a payment to him, 
cither with express intimation, or under circumstances implying that the 
payment is to be applied to the discharge of sonic particular debt, the 


(1) Art. 132, read witli Art, 7.5, Indian 
Limitation Aft (IX of lOOR); Sitnh Chniul 
V. Hydtr Mnlln. 24 C. 281 ; Judith Chindm 
V. Bhairnb^ 31 C. 237; findhu Rnm v. Arthur 

8 B. 561 : Kankuchand v. Itwtomji* 
20 B. 160 ; M(i}Mrajn of Btnnrt^ v. Nnml 
/?<im, 20 A. 431 ; Shtonamynn v. Bum 
Din^ 111.C. (Ou(Ui)» 526 ; Qop<d v. Dhufidytt^ 
*8 NX.R.. 44 ; contra Ajudhut v. Kunjtd^ 
30 A. 123. 

(2) Ktmp V. Oarlatuls^ 4 Q.B.. 510; 
followed ill ne€V€s v. BuUhtr^ (1801) 
2 Q.B.. 500. 

(3) See O. 34 R. I (o) Comm. 

The mortgagee in ordinarily entitled to 
hii coiU in a iiiit for redemption Sader^ 


nh/iw V. Shirin Bni. 2.'> Born. L.R., 83!) ; 
no24) B. 264 : Varadfirojulu v. Dh/ina- 
fnkMhrtii. 16 U.L.J., 36.1; 26 I.C.. 184; 
PrtrMukhtulto v. Pit Khan, 8 N.L.J,, 1.57. 
(No redemption on piirtia] nnvinent). 

(4) S. 72. I . ^ 

(5) See e. 79 pont Comm.; Btuigwun 
V. Muhomtd. 4 N.W.P.H.C.R., 161. 

(6) Ram Pra^had v. Kham Karan. 
0 I.C. (A.) 978. 

(7) Dip Narain Rinyh v. Htra Sxnyh^ 
19 A. 527 ; Phulmani v. Nnycjihar, 33 A. 
370 (372). For a further diAeuBdion on 
thin subject* nee o. 34, r. 1, Comm, poftt. 

(8) Act IX of 1872. 
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payment, if accepted, miiat be applied accordingly. "(D But “ where the 
debtor has omitted to intimate and there are no Other circumstances 
indicating to which debt the payment is to be applied, the creditor may 
apply it at his discretion, to any lawful debt actually due and payable to 
liim from the debtor, whether its lecovery is or is not baiTed by the law in 
forci' for the time iicing as to the limitation of suits,Ordinarily, all 
payments are presumed to have been made in the first place to sink the 
interest, befnn* any part of the principal is discharged. 


1504. 'I'lie jiayiuent of money must be in the coin of the realm, unless 
Mod© ol pay- the mortgagee accepts a negotiable security, a bill of 
meat. excliange, or indeed, anything in full or partial satis¬ 

faction.(«) But acceptance of u bond or a promissory note does not neces¬ 
sarily extinguish the original security. It is not payment but promise of a' 
payment or giving an additional security.<5) But if the mortgagee has 
received the fresh document as cash or in discharge of the original security, 
It will have that effect. So if he received a hill taking upon himself the 
risk of its being paid at maturity, the original debt is discharged, though a. 
new one is created. Again, if the creditor only took it as a- security, but 
failed to present it when due. or give notice of its dislionotir, the bill.becomes 
money in his hands as between himself and the person from whom he 
received it.<^> and the debt is then considered ns discharged as from the date 
of the delivery and acceptance of the security.The creditor must then 
present the hill within a reasonable time for payment, for if he withholds 
presentment for an unreasonalde time, and the banker becomes in the 
meantime insolvent, the debtor is discharged on account of the laches of 
the creditor. The question what is a reasonable time, is one of fact and 
must be determined in each case on its owm circumstances, but there may 
be cases in which even three weeks’ delay may he held to be unreasonable.W 


1505. If at any time the creditor allows n pecuniary claim and a- 
balance is struck, the allowance in account is payment pro fanfo.W A 
curretkcy note is money and may be given in payment. In one case, a 
tender was marie in County hank notes which the creditor was not bound to 
accept, but as to w'hich he took no objection, but claimed a larger sum. It 
was held that he could not subsequently object to the character of the 
tender, because if he had objected at once on that ground it would have 
given the debtor an opportunity of getting othet money and making a valid 
tender. But by not doing so and claiming a larger sum he had deluded 
the debtor.(W) 


(1) S. 69 Contract Act. 

<2) Ib. S. CO. 

(3) Fisher § 1514. 

(4) Sibree v. Tripp, 16 L.J. Ex., 318 ; 
CurUtms V. Clark, 18 L.J., Ex., 144; 
Opddard v. O'Brien, 9 Q.B.D., 37 ; Bidder 
V. Bridges, 37 Ch. D., 46 ; In re London 
(f* S. S. Bank, 34 L.J., Ch., 418. 

(6) Sheikh Akbar v. Seikh Khan, 7 
O. 256; Pramatha v. Dwarka, 23 C. 851; 
Jarldgoada v. Oaranila, 29 M. Ill; Krish^ 
naji v« Rajmql, 24 B. 360; Ooknldas 
V. Parmanand, 6 N.L.R., 126 ; Har Charuti 
..al V. Shearaj Singh, 39 A. 178 P.C. 

(6) Peacock v. PurseU, 14 C.B.N.S., 


728 

(7) Sard v. Rhodes, 1 M. <fe W. 165 ; 
Caifie V. CouUon, 32 L.J., Ex., 97. 

(8) Hopkins v. IFore, L,R., 4 Ex.j 
265. See now as to what is reasonable* 
time, 8. 74. Bills of Exch^n^ Act, 1882. 

(9) Callander v. Hotcard, 19 L.J*C.P.; 
312; Holland v. Ruseell, 30 

313, but in Perry v. AUtvood, 26 

408, it was held that the items allowed 

must not be all on one side. 

(10) Polglass v. Oliver. 37 R.R.. 62S; 
Kishan Prasad v. Bent Ram, 24 A, 85 ^ 
(89). 
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1606. As 10 iht mauuer iu which the pa>iuem should be uiude. the 
PATment bv ilebtor is bound to comply with the reasonable directions 
jnoMy order: creditor. If the mortgagor is directed to remi» 

the amount of the debt by the post, the debtor is dis¬ 
charged by delivering the money at the post-office, enclosed in a cover 
properly addressed to the creditor at his usual place of business or 
r^jdence. Another mode of payment is by money-order where the posi- 
office peon delivers it at the creditors house, but if the creditor was to 
I? I for It at the post-office, he is not bound to accept the tender so made 
lJut if the creditor accepts some instalments of money so payable he 
•could not afterwards refuse to recognize the same mode of transit And 
even where he is so entitled, if he temporize as by stating that he would 

mvenquiry, and then ref.isos, he refuses at his own 
peril.() Ibe post-office acts as the pay.-r s agent until the payment is 
made to the payee, ft is the same as if the money had been sent by a 
raeesonger. Ihe loss .u transit, then falls on the payer, and the payee 
delivei^^^ ^ if ihe ruon(*y has misvarriod or was slolen before 

1607. There are eircumstances from which a legal presumption max 

Pmomptlon of Such a presumption 

paTmeot. \ >f the mortgage-deed is found in 

hands of the obligor,<2) or a receipt for the mortgage- 
money IS produced by him. or there has been unaccountable delay wawant- 
mg presumption of satisfaction(3) or inde<‘<l, from any circumstances from 
wffich a similar presi.rnption may be legitinutely made. A receipt for the 
aeernfA'. ^emt is evidence (hat all the rents previously 

of the n? ^ ^ be in the handwriting 

r r authorized agent.(«) Payment may again be 

SflsuZtL A are inconsistent with the contrary 

servant who was habitually paid weekly wages 
may be presumed to have been paid if ho was never he^rd to complain ^so 
ft mortgagee may be presumed to have b.'eni paid off if he has failed to 
demand payment for any great lapse of time. Thus if no demand be made 
for twenty years paynienb of a bond is presumed.(S) Indeed a shorter 
penod would suffice if the presumption is otherwise fortified as by a 
Hottlcmcnt of the account in the mcantime.<6) On the other hand ^he 

intermedia^ TettSt of 

trr;u ^ mfty he proved to rebut the presumption I 

that the debtor resided abroad during tlu- whole of the time,(?) or was 

msolvent.ts) This rule lius nothing to do with the law of limitation for 
w hile the latter creates a bar. the former is only evidence of it 


(1) KUhun PrfiMftt/ v. fi^ni Hoifi. 24 
A. 85. 

(2) 8. 114, ill. (i) Imlian Kvidence Act 
il of 1872); Chuni Kuar v. Udui Ram. 
C A. 73; ChockaUngnm v. Mayandi. !(♦ 
M. 485 (408); Ram Coonutr v. Snut. 
II W.R., 151. 

(3) Arh<ibatxdil v. Mahabir^ 8 A. 041 : 
followed In Behari y. Ram Chandra. 33 
A. 483 (480), ill which a delay, of 12 years 
In obtaininc; powiewjon due under the 

to justify a presumption 
-that the ortgage-deod was either, aw 


pleaded, without eoiifiideration, or that 
It liud lM?en watiHfieU. 

Ill 2 Camp.. 43». 

(5) Oswald V. Uigh. 1 T.R.. 270; Ho^lork- 
V. Hume. 7 M. & (i.. 893. 

A I Caiiir... 3;i 

.* * 4 o.t. 

(7) NewiMn V. Xeivman. | Slark 

101 ; V. Klliott, 1 M. Sl it.. 44 

(8) Fladong v. WinUr, 19 Ves., 100 
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1508. Proper Time for payment.—Tbe proper time for payment is, of 
ct>ur:;e, after tlie iiioiTgHge-inoney has become payable (5 1195). But 
vvliat i-s lier«' iinplieil U that tlie payment should be made on the appointed 
(lay if \ ioiisly lixed. otherw ise it must be made at a convenient time 
at utiieli till- money might be covinted before sunset. If a particular hour 
l)e appointed, c.tj., three o'clock, it is suHicient if the mortgagor or the 
mortgagee attends the place shortly before four o’clock. 


1509. Before recognition or the right of redemption in the mortgagor, 
wlien covenants in mortgage-deeds were literally enforced (5 1023) it was 
customary to specify the place and hour for redemption. But now since pay? 
meat may he made “at any time” after accrual of the right, the question is 
shorn of its pristine importance, inasmuch as more than one way is now open, 
to the mortgagor to redeem his property.But still there may be a case 
when time would be regarded as of the essence of the contract. Thus in a 
usufructuary mortgage of agricultural land in which it had been stipulated 
that the mortgage might be redeemed by the payment of a certain sum in 
the Jeth of any year, it was held that, having legard to the agricultural con¬ 
ditions of the country, the time of payment was of the essence of the con¬ 
tract and that the mortgagor would not be entitled to redeem in any other 
month.<3) “It is necessaiy for the mortgagee who is liable to be redeemed,” 
observed the Court, “to know before he commences to sow bis crops whether 
he will have to give up possession in that year or not, and that no doubt is 
the reason for the stipulation that the redemption might take place in 
Jeth.”<«) 


1510. Place of Payment. —It is a general rule, now commonly 
recognised that a contractual obligation prima facie must be discharged by 
the debtor going to the creditor and paying him wherever he may happen to 
be.<®> The only exception allowed to this rule is the creditor’s absence from 
the country’, in which case the debtor is exonerated for non-payment during 
the period of his absence.Payment at the creditor’s place of bnsiness or 
residence is only presumed in the absence of an express agreement to the 
contrary. If the parties have contracted for payment in a particular manner 
or at a givpn time or place, effective tender can be made only by complying 
with the express intention of the parties. But where no place for the perfor¬ 
mance is prescribed in the agreement, the question may have to be deter¬ 
mined by what would be regarded as the intention by necessary implication, 
or it may be determined by the nature of the act to be done in the perfor¬ 
mance. oV in some cases bA' positive law. Where the place of performance is 
not the subject of an express agreement, and even in cases where it is so, it 
is permissible to look not only to the circumstances existing at the time of 
the contract, but the conduct of the parties and all other circumstances may 


(1) Knox V. Simmonds. 4 Bro. C. C., 
4^3; Bernard v. Norton. 10 L.T. (N.S.), 
183. 

(2) See S. 83 Comm. 

(3) Ban.ti v. Oirdhnr. (1884) A.W.N.. 
143, (144). 

(4) Bnnsi v. Oirdhar, (1884), A.W.N., 
143 (144). 

(6) Poole V. Tumbridge, 2 M. & W., 
223 ; Bohey v. Sntejell Mining Co.. 20 Q. 
B.D., 1S2 ; Qopi Krishna v. Nilkamul, 
13 B.L.K.. 4G1 ; Hills v. Clerk, 14 B.L.R.. 
367 ; Motilal v. Suraj7nal. 6 Bom. L.R., 


1038 { Narsingha v. Tarachand, 2 N.L.R., 
62; Contra in Savigny Prev. Inter. (Guthrie) 
203—210,-according to wliom the presump¬ 
tion is in favour of a contract being ful¬ 
filled at the domicile of the obligor but 
which is no longer law. In Puttappa v. 
Virabhadrnppa, 7 Bom. L.R., 993 (994)^ 
it was said that the place must be deter¬ 
mined with reference to S; 49 of the Indian 
Contract Act ; which however does not 
affect the statement in the text. 

(6) Fessard v. Mugnier, 18 C.B. (N.S.)^ 
286, The Eider [1893], p. 119. 
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be looked at to determine the place of perforuiauce.O) As has bci.ii obscivcil 
by Kay, L. J. ; "In construing any contract regard must be liad imt only lo 
the words of it, but also to the surrounding circumstnnci-s under wliich it was 
nnule, and it is possible that though it may not be stated in terms wliere the 
contract is to be performed. ye.t from the words, taken in connection with the 
surrounding circumstances, as strong an indication may be found as to the 
place where it is to be performed as if it had been stated in express terms, 

1511. The nature of the aet to be done in performanee otten delei- 
mines the place of performance, as when the obligation is to work on land, 
or to build, to improve or even to let a house. Similurlv, in ;i sviit to havi; 
a mortgage-deed registered, the cause of action would naturally iiecrue at tin 
place where the deed could be legally registered.A deetl i-xiculed at 
Arrah was presumably intended to be payable there rather than at Patna 
wlii-re the creditor began to live subsequently.t**) So again, where the dcfcii- 
<lant in consideration of the loan paid in Calcutta, agreed to execute a mort¬ 
gage of properties outside that city, and on his ftiilure to execute tlie 
mortgage, the creditor sued for tlie refund of the money jiaid out, it was held 
that the money was repayable in Calcutta where it had been originally 
pajd.^^^ A person sent money from Karwur to a firm in l^ombay for certain 
goods, and in case of its inability to supply them, asked it to pay the same 
to another person there, provided he shipped the goods to him at Kaiwar. 
and the tinn paid the money under a contract that the goods would l)e 
shipped. It was hold that on breach of the contract the monev was re¬ 
payable in Bombay and not at Karwar. as the contract between the payee 
and the linn acting on behalf of the plaintiff was b(.th entered into and 
Intended to be performed in Bombay.fn many eases unmistakeabl<- 
clue to the real intention of the parlies would hi- louiul in the ordinary 
course of commercial relations. Thus where C and L entered into an 
agreemeiii at a place in the Saran District, in which the latter resided 
and carried on business, where (' promised to sell anil <leliviT to L at a 
place in tlie Siiran District certain goods, which /. promise<l to pay for on 
•delivery, by approved «lraft on Calcutta or Cawnpore (where (' carried on 
business) ■■ payable thirty days after the receipt of the goods or by currency 
notes ”: " it was held that the parties intended that payment should be 

inade at Cawnpore, which was the vend<»r’s place of bnsmess.f^) So juiy- 
ment to lie “ made* in cash against the receipt- of the d<<cuiiients “ for coal 
mild to be delivered at (lenoa was simialrly iMiiistnied in the Ij-dit of the 
course of business which in the case had been to pay in England.-\ 
/land/ is payable at the place where it is inilorseil and not where it is pay¬ 
able.(8) in partnership contracts where the lMi-«iness is carriia] on sub¬ 
stantially in two or more places, money may legit iniatelv lie paid in each 


(1) RetfuohiM V. f'oUrrtan^ 30 (‘li. I)., 

4r>3; lirifl v. [1802| 1 Q.H., 733 

IMi V. AnUi'erp, (1801], I 0 ^., 103. 

(2) Bfil V. Antu'frp, [1801), 1 QA^., 

103. 

(3) Sfimi V. Oop^ii, 7 M.H.CMi.. 170. 

(4) Nirhftn Sifujh v. Kumlft Snhoy, 17 
W. R„ 345. 

(5) Sretfioth v. 5 C\ 82 ; 

Nundun v. Oomnw tSingh, 2 
24B ; Chunital v. Mahipairtt, 5 
(A.C.)33. 


(it) hadahhti v. /Jiof/, 18 H. 43 . 

(7) Ufuh4ilht V. rhunni LaU. 4 A. 
423 ; foMowini: /V^'m Shook v. iih^lhoo, 
(1808). X.W.P.H.C'.R.. 242, F.B.; 
kriJthno V. Xifkomnl. 13 H.L.R., 401 ; 
HilU V. Ctork, 14 B.L.R., 307. 

(8) 40 W.R.. 120; licul v. Slei/f, 

fl802) 1 Q.B., 7.53; Thompson P<tln\i'r 
[18031. 2 Q.a, 80. 

(0) Sugntirhond v. Mtilchn/ul. 0 B H (' 
R.. 270. 
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1508. Proper Time for payment.—The proper time for payment is, of 

eour.f, the inoi'tgago-money lias become payable (j 1195). But 

wliat i-. Ill'll- iinplicil U that the payment should be made on the appointed 
flay if |>i< \ i'liivK fixed, otherwise it must be made at a convenient time 
al which tlic money iiii^hf \>e counted before sunset. If a particular hour 
he appointed, three o’cloch, it is suHicient if the mortgagor or the 

mortgagee attends the place shortly before four o’clock. 

1509. Before recognition oi the right of redemption in the mortgagor, 
when covenants in mortgage-deeds were literally enforced (§ 1023) it was 
customary to specify the place an<l hour for redemption. But now since pay^ 
ment m.'iy la- made “at any time" after accrual of the right, the question is 
shorn of its pristine importance, inasmuch as more than one way is now open 
to the mortgagor to redeem his property.But still there may be a case 
when time would be regarderl as of the essence of the contract. Thus in a 
usufructuary mortgage of agricultural land in which it had been stipulated 
that the mortgage might be redeemed by the payment of a certain sum in 
the Jeth of any year, it was held that, having regard to the agricultural cen- 
ditions of the country, the time of payment was of the essence of the con¬ 
tract and that the mortgagor would not be entitled to redeem in any other 
month."Tt is necessary for the mortgagee who is liable to be redeemed,'’ 
observed the Court, "to know before he commences to sow his crops whether 
he will have to give up possession in that year or not, and that no doubt is 
the reason for the stipulation that the redemption might take place in 
Jeth."(‘') 

1510. Place of Payment. —It is a general rule, now commonly 
recognised that a contractual obligation prima facie must be discharged by 
the debtor going to the creditor and paying him wherever he may happen to 
bo.(^> The only exception allowed to this rule is the creditor's absence from 
the country, in which case the debtor is exonerated for non-payment during 
the period of his absence.Payment at the creditor’s place of bnsincss or 
residence is only presumed in the absence of an express agreement to the 
contrary. If the parties have contracted for payment in a particular manner 
or at a givpn time or place, effective tender can be made only by complying 
with the express intention of the parties. But where no place for the perfor¬ 
mance is prescribed in the agreement, the question maj' have to be deter¬ 
mined by what would be regarded as the intention by necessary implication, 
or it may be determined by the nature of the act to be done in the perfor- 
mnnee, or in some cases by positive law. Where the place of performance is 
not the subject of an express agreement, and even in cases where it is so, ft 
is permissible to look not only to the circumstances existing at the time of 
the contract, but the conduct of the parties and all other circumstances may 

(1) Knox V. Simmonds, 4 Bro. C. C., 1038; Naraingha v. Tarachand, 2 N.L.B., 

433; Bernard v. Norton. 10 L.T. (N.S.), 62; Coafro in Savigny Prev. Inter. (Guthrie) 

183. 203—210,. according to whom the presump- 

(2) See S. 83 Comm. tion is in favour of a contract being ful- 

(3) Bmw V. Oirdhnr, (1804) A.W.N., filled at the domicile of the obligor but 

143 (144). which is no longer law. In Pultappa v. 

(4) Banoi v. Oirdhar, (1804), A.W.N., Virabhadrappa, 7 Bom. L.R., 993 (994)^ 

143 (144). it was said that the place must be deter- 

(6) Poole V. Tumbridge, 2 M. & W., mined nath reference to S. 49 of the Indian 

223 ; Robey v. Snasfell Mining Co.. 20 Q. Contract Act; which however does not 

B.D., 152 ; Oopi Krishna v. NUkamul, affect the statement in the text. 

13 B.L.R.. 461 ; Hills v. Clerk, 14 B.L.R.. (6) Fessard v. Mugnier, 18 C.B. {N.S.)^ 

367 ; Molilal v. Sumjmal, 6 Bom. L.R., 286, The Eider [1893], p. 119. 
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be looked at to determine the place of perfoniumeo.t*^ As has been observed 
by Kay, K. J. : "In construing any contract regard must be had not only li> 
the words of it. but also to the surrounding circumstances under w hich it was 
made, and it is possible that though it may not hu stated in terms where tin 
■contract is to be performed, yot from the words, taken in ciamection with the 
surrounding circunistances, as strong an indication may be found as to the 
place where it is to be performed as if it had been staled in express terms, 

1511. The nature of the act to be done in jierformanee often deter¬ 
mines the place of performance, as when the obligation is to work on land, 
or to build, to improve or even to let a house. Similarly, in a suit to have 
a mortgage-deed registered, the cause of action would naturally accrue at the 
place where the deed could be legally registered.A <leed executed at 
Arrah was presumably intended to be payable there rather than at Patna 
where the creditor began to live subsequently.<^> So again, where the defen- 
<lant in consideration of the loan paid in Calcutta, agreed to execut-e a mort¬ 
gage of properties outside that city, and on his failure to execute the 
mortgage, the creditor sued for the refund of the money paid out, it was held 
that the money was repayable in Calcutta where it had been originally 
paid.t^) A person sent money from Karwar to a firm in Bombay for certain 
goods, and in case of its inability to supply them, asked it to pay the same 
to another person there, provided he shipped the goods to him at Karwar. 
and the firm paid the money under a contract that the goods would ho 
shipped. It was held that on breach of the contract the money was re¬ 
payable in Bombay and not at Karwar, as the contract between the payee 
and the firm acting on behalf of the plaintiff was Ix.th entered into and 
Intended to be performed in Bombay.In inaiiv cases unmistakeablt' 
elm* to the real intention of the parties woukl 1),. ‘hninfl in the ordinary 
course of commercial relations. Thus where C and L entered into an 
agreemeiil at a place in the Saran District, in which the latter resided 
and carried on business, where (' promised to sell and deliver to L at a 
place in the Snran District certain goods, which /„ promised to pay (or un 
■rteliyery, l)y approved draft on Calcutta or Cawnpore (where (' carried on 
business) " payable thirty days after the receipt of the goods or by currency 
notes " it was held that the parties intended that payment should be 
inade at Cawnpore, which was the vendor's place of business.C) So pay¬ 
ment to be " made in cash against the receipt of the documents " for coal 
sold to be delivered at (Jenoa was siinialrly construed in the li'dit of the 
course of business which in the case had been to pay in England.(®> 
kimdi is payable at the place where it is indorsed and not where it is ])ay. 
able.f®) Tn partnership contracts where the Inisiness is carried on sub¬ 
stantially in two or more places, money may legitiniabdy he paid in each 


(1) flef/nolth V. CoUman. 3*5 Cli. 1).. 
4M; J?cid v. A’tein. (1802] 1 Q.B.. 7r>3 
Jietl V. AiiOivrp, (1801], 1 Q.B., 103. 

(2) DeU V. Antwerp, [1801], I Q.H., 
103. 

(3) Sami v. Qopal, 7 M.H.C.R.. 170. 

(4) Singh v. Kumla Snhoy, 17 
W. R., 346. 

(6) Sreenath v. Cally Dasn, 5 C. 82; 
Deokte Nundun v. Oomrao Singh, 2 Aara 
S48 : Ohunilal v. lHahipaira, 6 B.H.C.R.. 
( A.C.) 33. 


f*5) Dadahhai v. Ding, 18 B. 43. 

(7) Llewhellin v. Chiinni LnU. 4 A. 
423: following Prem Shook v. Bhekhwj, 
(18H8), N.W.P.H.C.R.. 242, F.B.; Oopi. 
krmhtwt V. Silkomul, 13 B.L.R.. 4«1 ; 
HilU V, CUirk, 14 B.L.R.. 3«7. 

(8) 40 W.R.. (F.n«.). 120; Reid v. Slein, 
[1802] 1 Q.B.. 753 ; Thompjion v. Palmer 
(1803], 2 Q.B.. 80. 

(9) Suganrhand v. Mulchand, 9 B H C 
R.. 270. 
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of those places (1> unless there he a central place of business where the 
par neps ip jooks were kept, and which the partners w'ould have recourse 
to tor tiu> j)i]rpose of ascertaining the state of the transactions between. 


1512. In some cases resort must be had in the positive law for the- 
purpose of ascertaining the place of performance. When promise is to be- 
performed on a certain day. and tlie promisor has nob undertaken to perform 
It without application by the promisee, it is the duty of the promisee to 
apply for performance at a proper place.(3) And when a promise is to be 
performed without application by the promisee, and no place is fixed for the 
perfomiance of it. it is the duty of the promisor to apply to the promisee 
to appoint a reasonable place for tlu- performance of the promise, and to 
perfonn It at such place.(«) Tf tlien the mortgagor is in doubt as to the 
proper place wliere payment is to be made, he must apply to the mortgagee, 
whose <Uity it is to appoint a place for payment, In Indian deeds the 
mortgagee is usually described as of a certain place, .and in the absence of 
anything to tlic contrary tins must bo presumed to lie the place which the 
ntortg;ijie<* npftignatrrl for receiving jwiyinontj?. 


1513. Tf the mortgagor prefers it. lie may deposit the money in Court, 
Deposit in Oourt. «>nd thereupon the Court is enioined to proceed as directed' 
(S. 83.) in section 


1514. y^ljd Tender.—Tender is not payment but an offer of payment 
into w-hich it is converted on .acceptance, which if refused leads to the 
same legal consequence. In order to constitute a valid tender it is then 
necessary that the money must as .a rule he actually produced and offered' 
for pnymenUW bub this is only a general but not an invariable rule.f^ For, 
as Lord Kllenborough said: " The actual production of the money due. 
in moneys numbered, is not necessary if the debtor having it ready to 
produce and offering to pay it. the creditor dispense with tlie production 
of it at the time, or do anything which is equivalent to thnt,”(8) as where 
he refuses it.<9> And it has been hold that a person is nof bound to prove 
a formal tender, if it appears that it would have been a mere form, as the 
creditor would have refused to accept the money.OO) It jg. however no 
tender if a person should merely say. without making anv offer of it. that 
a certain sum had been left with him for payment to the creditor, when he 


(1) Bavnk Meah v. Khaiee Meah. 4 
M.H.C.R.. 218. 

(2) Litekmee Ckand v. Zoratvar Mull, 
8 M.I.A.. 291 ; .faagna v. GanitJa. (18971. 
P.R.. No. 62. 

(3) S. 48 Indian Contract Act (TX of 
1872). 

(4) Ih., S. 49. 

(6) As to the scope of which, see Comm, 
thereimder. 

(6) Thomas v. Evans. 10 East. 101 : 
Olasacott v. Day, 6 Esp., 48 : Huxham v. 
Smith, 2 Camp., 21 ; Harendra Nath v. 
Maharani Dasi, 28 C. 667, P.C.; Chetan 
Das V. Gohind Saran, 36 A. 139; Buddhu 
Ram V. Niamal Rai, 4 L. 406 ; Mhd. Mush- 
iaq AH V. Bankey TmI. 18 A.L.J., 440; 


56 I.C., 991 ; Chali Kani v. Vataavya, 
34 488 ; 46 I.C. 437 ; O.A., 46 M. 

108, P.C.; Sheoratan v. Behari Lai, 46 I.O.,- 
(N) 106. 

(7) At one time the production of money 
was the sine qua non of a valid tender, 
for it was said that the creditor might be- 
tempted hy the sight of tlie money to- 
receive it. Et parte Danks, 2 De. G. M. 
& O.. 936. 

(8) Thomas v. Evans, 10 East. 101' 
( 102 ). 

(9) Chalikani v. Sri Raja Vafsat'aya,- 
46 M. 108. P.C. 

(10) Hunter v. Daniel, 4 Hare. 42(^ 
(433); 67 E.R.. 712 (717). 
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-called.O) tJo again, a leU-er fi'om a debtor expresaing hib readinebb to pa^' 
the money, and stating that he now tenders it without enclosing the money, 
is not a valid tender, though the creditor may have so regarded it.t^) In 
order to constitute a valid tender, while money need not be actually shown 
to the payee, nor the bag or pocket in which it is contained shaken so that 
“ he may hear the money jingle," and thus be tenipted to receive it. as 
was indeed at one time held.<^> still the money must be available for 
immediate delivery,since mere readiness to pay is not a tender, 
Indeed, in the case of reciprocal promises. :i temler of mom-y <loes not 
imply sictual offer of it, but it is enough if it appears that having the money 
in readiness, ihe tenderer says; “ Perform your promise and take away yovir 
money." 'Phe law of tender, as cmhndied in section 38 of the Indian 
Contract Act, is more elastic than the English rule which is exceedingly 
rigid.All that a valid tender here requires is that there should be a 
genuine and unconditional offer to pay at a proper place, made by a person 
in a position to p!iy,<^> A tender must be of tlie whole amount clue, hut 
if it is made in ihe l)elief ilait it is tin- whoir loncamt 4lut“. it mav be good 
ipro lanloS^^ 


1515* A twinlir iiuiy Ik* imikK* in \Uv emroiU’N in wliich the debt is 
•contructe<l<*> l>ut the mortgagor may pay in Uu‘ coin of tiie allow¬ 

ing for tho difft^ronce in value between the curremey in which tlie debt is 
contnicted and that in which it is paid. A Imder made in notes of Rs, 1,000 
and Rs. 500 is gcKid, and it was not neuessary to change the notes unless 
the offer was accepted on that condition.00 A tender in counterfeit coin 
is said to hc^ good If acec^pt(*d, 02 ) although llir inorlgagov may prosecute 
the mortgagor for ch<*ating,03) \ tcuidt^* may hr made* hy ohef|ue and is 
‘grxxl if accepted, or not objected to on that ground.But a negotiable 
security given for such a purpose is a c*^>ndiiionaI payment of the dcht> 
the condition h(dng that the debt revivt‘s if the security is not realized. 


1616* A t(‘ndcr must la? \nicoiiditiiaial.<^^i that is to say, it must not 

bo cloggcjd with conditions and res<‘rvationH, and mad(t in 
such terms that the party accepting the tender would be 
drawn into admission against himself. For example, an 
off<?r f)f money to be accc?ptod as all tliaf is due/* or in full of all 
denmufls/’ or *' as the balance due/* or ** as a settUunent *’ or with other 
words lo the same eff4*ct, is n<A- a valicl tender. But a tender under protest. 


(1) HutUtr V. Daniel, 4 Hure, 102. 

(2) Pow$tty V. Dlomheri/t 14 Sirn., 17(1; 
Karrutyft v. Dtoapa, 22 B. 440. 

(3) Wtuie's Ca4te, 5 Rep.. 115; Kx parte 
IDatiks, 2 |)e. O. M. & (!.» 930. 

(4) Jugge.maih y. Ham Dyal, 9 O. 791; 
Pufuiumng v. Dadabhoy. 4 Bom. L.R., 463; 
•Peslonjet, V. Hormasjet 5 Bom. L.R., 387 ; 
iSAri Ham v. Mfidangopal, 30 C. 806 (871). 
IP.C. 

(6) OreUon v. 7 Cli. !>.. 839. 

(6) Per WiUon, J.. in Kanyt tat v. Khei^ 
•Sfmonty, 6 C.L.R.. 106 (107). 

(7) Ibid., p. 107. 

(8) Dixim V. Otark, 0 C.B.. 305; Haii 

4Mtit V. Hqfi Near Uahomed. 10 6. 

141 (140)* 

(0) Trimial; v. «Scj4r5arom. 16 B. 509. 


(10) Trimhfik v. •Sat'horam, 10 B, 599 
( 002 ). 

(11) Kanye Lai v. Kheftermoney. 5 C.L.B, 
IU5 (i07); Alexander v. Brown, ! C. A P.. 
288. 

(12) Biu*.. Abr.. Tender. B. 

(13) Siiep.» Touch., by Preston. 130 ii. 

(14) Jonez v. Arthur, 8 Dowi., P.C.»442 ; 
Hlumhery v. Life InUrtnU, d?c,. Corpora* 
(ion, [18971 t 171 ; O.A (1898) 1 Cli., 
27, 

(15) BeUhaw v. Bueh, 22 L.J.. (C.P.), 24 
C'uri€/ V. ^lisa, L. R.» 10 Ex., 163 (163); 
Kuiayan v. Pataniappa. 27 M. 640; Komal 
Prasad v. Saviiri. [19()6]. A«W.I*7., 181. 

(16) 8. 38 (1). Indian Contract Aei (IX 
of 1872). 
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reserving the right of the debtor to dispute the amount due, is not con- 
«litioniil. beciiiisi* the protest merely obviates the effect of payment as an 
admission, and does not impose any condition on. the acceptance. 

1517. Effect of Insufficient Tender.—It is the duty of the mortgagee 
In si:it(f tlie amount at any time due to hini, and if he overstates it, he is 
liable for costs if the rnortgagor had tendered the sum actually due, and 
\\ hic'h would then be a ease of proper tender improperly refused. On the 
other hand, if without demanding an account from the mortgagee the 
mortgagor makes his own calculation and lenders a sum found insufficient, 
it will not l)e a goo<l tender /»ro fanfit. unless the mortgagee accepts it as 
Mic-h. It is the mortgagee's right to demand that the tender shall be o| 
till’ whole sum then due. He is not bound to receive his money by instal¬ 
ments. Any sums paid to him on account of his mortgage short of the 
mortgage-money will not redeem the property pro fanlo, and strictly speak¬ 
ing. the mortgagee may treat them as deposits received against the final 
payment which alone s.itisfies his demaml and entitles the mortgagor to 
redemption. Somewhat thorny questions may arise in this connection j 
for instance the stipulate*! rate might, if the matter were tried by the 
Court, be adjudged penal. Hut is the mortgagee therefore, bound to treat 
it as sucli. and omit it from his calculations? Tt would seem not. In 
sucdi cases then the mortgagor cannot make any tender without ascertain¬ 
ing the precise sum due. and which the mortgagee is entitled to demand 
in accordance with the terms of his mortgage. His refusal to accept less 
would then be well, justified, though the Court may eventually remit any 
portion of his claim treating jt as a penalty, since the section entitles 
Inm to be p.iid his " mortgage-money ” which the Act has elsewhere 
defined to be “ the principal money Jind interest of which payment is 
secured for the time being ”—and which, it is apprehended, must mean 
the interest contracted for<2) and not only the interest which Ihc Court 
considers it right to allow. 

1518. A tender must be made bv the debtor or in case of joint-debtors 

by any one of them.(3> and in the case of a mortgage 
either by the mortgagor or any person entitled to the 
equity of redemption,And in the case of the death of 

any of the debtors his representatives, and after the death of the last sur¬ 
vivor, the representatives of all jointly are liable to pay, and therefore 
entitled to make a tender. 'I’his is the very reverse of the common English 
law rule which throws the liability off a joint-contract on the surviving 
joint-debtor or his representatives, hut equity considering the contract 
for that purpose as joint and several disallows the right of survivorship. 
And so, while the debtor may discharge his liability by making payment 
nr tender to a joint-ci’e'difor co-creditors can only jointly demand payment, 


Who should 
tender. 


(1) Manning v. Lunn. 2 C & K., 13; 
Scolt V. f Oxbridge By. Co. L.R., 1 C.P., 
590; Bireny v. Smith. L.R.. 7 Eq., 324; 
Greenwood v. Sutcliffe [18921, 1 Ch.. 1 ; 
Juggutputtee v. Madho Singh, (1855), 
R.D.A., 64. 

(2) S. 68 (a). 

(3) S. 42 Indian Contract Act (IX of 
1872). 

(4) S. 91 po»t. 

(5) Bichards v. Heather, 1 B. A Aid., 


29. 

(6) “ Jua aecreaeendi inter mercatorea 
pro bene Jicio commercial locum non habet. 
The right of ser\nvorship does not exist 
among merchants, for the benefit' of 
commerce .—Webbe v. Leater, 2 B.H.C.R.' 
(A.C.). 152 ; Kendall v. Hamilton, 4 App. 
Cas., 504. 

(7) S. 46 Indian Contract Act (IX of 
1872). 
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aud after the death of any of them the representatives of such deceased 
person jointly with the survivor or survivors and after the death of the 
last survivor, the representatives of all jointly become entitled to demand 
[)ayment. Hut, of course, if a co-creditor has reiiouiiced his right, as where 
in a partition a mortgage is allotted to an individual member, the right 
would theU be enforced by him singly. The jus accrcscendi however pre¬ 
vails in the case of trustees, entitling the surviving trustee to enforce 
payment, unless the trustee-deed declares otherwise.The mortgagor 
is not bound to pay the executor until he obtains probate. If therefore he 
hiul tendered the amount to the executor before probate, but refused to 
deposit it in the name of two solicitors pending the disposal of his probate 
application, the tender was held to be good as from the date it was madc.<2> 
.\ proper tender must be shown to have been made by a proper jterson to tlie 
proper person.A stranger to the mortgage, if not entitled to redeem by 
virtue of possessing an interest in the equity of redemption is not, except 
us an agent of tlu* hohler of the equity of redi-mption. entitled to 
make a good tender since the mortgagee is entitled to hold the property 
against all but those entitled to redeem his mortgage. So the mortgagee 
may. it appears, <lecliny to accept tender from a minor son of the original 
mortgagor since deceased, on. the ground that the rights and obligations 
being reciprocal the mortgagee cannot bind him.<^> 

1519, In an old cuset^> Pbeur, J., laid down that a valid tender could 
only be made by all the mortgagors conjointly, and that the mortgagee was 
not bound to accept temler from an individual mortgagor, for " the same 
reason which renders it necessary that all the mortgagors should be made 
parties to the suit which any one of them may bring for the purpose of 
re<leeming the mortgaged property." But this argument wotild have been 
soiiml if the law had been that all thi- mortgagors should join as plaintiffs 
in the suit. The fact that all mortgagors shall be impleaded as parties in 
a mortgage >uit lends no countenance to the reasoning that all co-mortgagors 
shtaild make a joint offer. On the other haml. any person at all interested 
in the equity of redemption, and not the whole of it, nor indeed, in the 
e(|iiity extending to the whole of the property is declared entitled to redeem, 
and consequently, of course to tender the price of redemption. good 

tender may be made by the agent or solicitor of the mortgagort^) to thti 
agent or stJicitor of the itnirtgngee authorized to make and receive payments 
in respect of the mortgage by their principal, of which the other party to 
the transaction is entitUul to sufticient prixjf. A general agent of the 
mortgagee as such is not entitle«l to redeem as the power of receiving the 
nifuiey is not incident to the character of the agent. 


1620, The mortgagor may. after the mortgage-ntoney has becoirjc 

payable and before his right of redemption is barred, 
Bight how on- enforce his right to redeem under this section, or 
lorcooblo. proceed under suction 83 by making the deposit in 

Court, or (iii) he may bring a regidar suit for redemption under section 91. 
AH the three courses being at one and the same time open to him, he ia 


(1) 8. 70 Indian Tmuta Aet (II of lSfl2). 

(2) P/indnrYiuy v. Oadahhoy, 4 Horn. 
I«.B., 453. 

(3) flnm Nath v. Oopnl Chandra, 8 C.W. 
N.. 163 (165). 

(4) Ram BaluA v. Ram LaU, 21 W.R.^ 


42H. 

(6) Ibid. 

( 0 ) ». 01 pOMl. 

(7) ll'«rd V. Cartlar, ,3i'> Deav., 171. 

(8) iiurrough v. Cranston, 2 Ir. Eq., R, 
203. 



1070 


TKANSKKR OF PROPERTY 


[B. 60 . 


at> Jibcrt;V to adopt, out- or tht- otlior. or all of them suceesBively. The first 
course requires no intervention of the Court'. In the second, the Court- 
exercises its heni^'iiant sutninary jurisdiction. The third is a regular suit. 

but ;i suit \\lii<'li lollops a procedure of its own which calls for some 
i'oniiiu'iit. 

1621. Suit lor redemption. —This section provides two methods of 
redemption, (u) by private treaty, and (6) by suit. It merely .sets out the 
conditions necessary for redemption, Other sections prescribe the 
procedure. Thus s. 88 enables the mortgagor to deposit the redemption 
money jn Court. whil<* s. 91 gives him the right of suit resulting in a 
decree us provided in o. .84. rr, 7 and 8 of the Code of Civil Procedure. 

If a suit becomes necessary the question what title the plaintiff must 
shew, what quantum of interest he must possess, what facts he must 
prove, all belong to the domain of procedure, where these questions will 
be found discussed. Tht* only right which this section is concerned witli 
is the definition of the right of redemption and its incidents, one of which 
is the right of suit. Only a passing reference will be attempted hen- 
regarding the right of a person to siie for redemption. 

It has already been slated that the mortgagor before he can redeem 
must cither (i) pay or tender, (ii) at a proper time and place, (iii) the whole of 
the mortgage-money including the cost, if any, of repairs and improve¬ 
ment of the property incurred by the mortgagee.The meaning of these 
terms has also been already explained.(2> f§§ 1253—1256, 1271, 1272.) It is 
not, however, in every case essential for tlie mortgagor to pay or tender the 
money before instituting his suit for redemption, for such payment may 
depend upon the taking of accounts which can only be gone through 
adequately in Court.f^^ Ordinarily, however, the mortgagor should be 
ready at once with his money,but in practice, suits are never dismissed, 
if on inquiry a sum larger than that previously tendered is found due.f®> 
And even where the plaintiff is shown to have made no previous tender and 
is not ready with his money the only decree that the Court can pass is 
that prescribed in o. 34, r. 7 of the Civil Procedure Code. A previous 
tender only affects costs. Since the mortgagor has unquestionably the right 
to redeem at any time before the passing of the final decree.In 
a redemption-suit the mortgagor must state in his plaint the title upon 
which he relics and give at least prima facie evidence of his subsisting 
right to redeem.(7) If he relies for his title on a sale for arrears of rent 
he rnust prove the validity of the sale by adducing general evidence of 
his title. He^ must state how he has acquired the title though he need 
not give particulars of his acquisition.C8) The transferee of the equity 
of redemption from a mortgagor is at least a trustee and thus can redeem 
by impleading the mortgagor who attacked it on the ground of fraud and 


(1) Durga Singh v. Naurang Singh, 

17 A. 282; Joy Oooind v. Bhundoo Sinah, 
17 W.R., 342. ^ 

(2) See §§ 958 & 242. 

(3) Hait Singh v. Behari Lai, 43 A. 96 ; 
Baghunandan v. Raghunandan. 4 ib.. 638. 

(4) Barda Kant v. Bhagimn, 1 A. 344; 
G<mpat Singh v. Tohfa, 10 A.L..T., 36 ; 16 
I«0«» \ 6 » 

(6) Sahib Zadnh v. Parmtahar, 1 A 
624. 


(6) Yuaf AH V. Kaaim AH, 26 C.W.N.. 
532 

(7) Pormafiand v. Sahih AIk 11 A* 
438 (448); Owindrav v. Pagho^ 8 B, 543 
(646); Ki^hen Du/t v. Norendra, L.Bm 
3 LA., 86 ; Ram Lai v. Sri Makurji, 12 
A. L.J., 102 5 22 LCm 674 x Sahadto v. 
Lachniina^ 34 I.C., (A) 207. 

(8) Rama Ooundan v, iSfritio/MiyyAW 
1 M.L.W., 66 ; 22 LC., 17. 
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imder iuflufuce.ti) " But in this as iu most other cases, where the 
fiiuiutifMJ of evidence required from either party is to be considered regar 
must be had to the opportunities which each party niuy naturally be sup- 
posed to have of giving evndence. and although the burden o( i>Toof prnn'i 
fade in this case in their Lordshii>s’ view is upon the plaintiffs still thev 
think the consideration should not be omitted that the defendant would 
naturally have the mortgage, and that it would be. pruuri facw 
events moi'e in his power to give accurate evidence of its contents than 
in that of the plaintiff.”(2) But what the mortgagor has to prove is not 
a mortgage, but the mortgage upon which h«‘ bases his title.But m 
(iiie case where in a suit for redemption the plaintiff failed to pro^ the 
mortgage set up by him. the Court allowed him to redeem, a different 
mortgage under which the defendant claimed to hold.t*' In another case 
the plaintiff had sued for redemption of a mortgage and possession which 
he alleged the defendant held as mortgagee. The latter denied the mort- 
gagi‘ and accounted for his possession by right of purcliase from the pbun- 
tiff. ’rhe plaintiff’s mortgage was found void under section 12 of the 
Bengal 'I’enancv Act. the defendant’s purchase was not proved, where¬ 
upon the Court decreed the claim upon tlu* plaintiff’s general title hold¬ 
ing that the plaintiff’s suit for redemption and possession was in substance 
a suit for possession of the land.t®^ Of course a person entitled to redeem 
must sue for redemption claiming it as a consequential relief. He canncjt be 
permitted to sue merely for a declaration of his right to redeem, reserving 
his other available remedies to another suit.t*^ which is. of course, different 
to ;i suit which the mortgagor may maintain for a declaration of his title 
as inortgagar.^"^ which he may establish by shewing his subsisting interest 
in the mortgaged property. He may not !>«• able to specify or define his 
interest therein, but lie must at least mako out a prime fade case bring¬ 
ing himself within the provisions section 01. No lapse of time can 
exoiiiTate him from this liability. On the other hand, where the mort¬ 
gagee has been in possession for a considerable time, the presumption that 
he has the title becomes all the stronger, and to rebut which the evidence 
adduced must he proportionately stronger.t®' 


1622. Afl his suit is to redeem, he must admit the title of the mort¬ 
gagee, and it he institute a suit for setting aside the mortgage, he cannot 
afterwards convert his suft into one for redemption.W at least without 
th<! defendant’s consent. A Court can. however, in its discretion, pass 
a decree for redemption in a case in which the plaintiff only sues in 


(1) yiokandi v« Hamam I)a^t 2 

44«. 

(2) KUhtn DuU V. Nortndra, 

3 T.A., 85 ; Rntan Kuar v. Jiwan Singh, 
1 A. 104 ; Bhagwan v. Maftabir, 5 A. 184 ; 
Nura Bihi v. Jagat Naraint 8 A. 205 : 
Balaji v, Babu DecU, 5 (A.C.)* 

1; Sewiji v. O&itimi, 10 M.I.A.* 100 

(3) Bam Chandra y, Balaji, OB. 137 
(140); Paf^eham Tixrari v. BamdU, 10 
I.C.. (O) 

(4) KadakamvaiU v. Makkaih, 30 M< 
338 (300). 

(6) Ananda v. Khudi Rom, 10 

08 t. 


(0) 8. 42 Specific Relief Act ; Lekhraj 
. Abdul Ohajur, [18941 A.W.N.. 205. 

(7) Bujhawan v. Nanha^ (1882) AAV.N.. 
3; Ramehnran v. Durga Ptmo'U [18841 
uW.N.. 78; Nothu Singh v. Outnani 
iifigh, 18 A. 320. 

(8) Parmanand v. Sahib Alif M A. 
r38 (452, 453); cited Ram Okatului v. 
^alaji. 0 B. 137 (140); Sfua Rvtfun v. 
5o<>4o (18741. N.W.P.H.C.R.. 36. 

(0) CAanJu v. Komb*. 9 M. 208 ; Lokuh- 
non V. Hari Denkar. 4 B. 684 (688) ; Hanet 
Sumotnoyee v. 3foAor<^‘o SutUeschuuuer, 
10 M.T.A.. 128; 8. 89. Civil Propwlniv 

rod». 
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ejectinent.O) .\n(l eonvi*isi‘Iy. thu Court iiiuy decree possession where the 
suit IS one for redemption if the mortgage is denied or it is otherwise found 
unenforceable.C) And this does not prevent the mortgagor from pleading 
in till' alternative, by questioning the validity of the instrument, and 
oneniig to reileeni it if it is established.He may, moreover, aver that 
the nioiigage-inoney has lu-en repaid, and in the alternative, that in the 
e\eut of the Court finding any sum to be still due under the mortgage- 
lie IS prepared to pay such further sum. A mortgagor seeking to redeem 
must prove how much of the debt and interest has been paid.^^^ But if 
under a mistaken belief that his mortgage has been discharged, he suei 
for redemption, his suit cannot be defeated, even if it afterwards appears 
that the mortgage-money has not been paid off.(5) In such a case the 
decree for redemption will he passed conditional on the mortgagor paying 

in the amount found due by him, and then it will be the duty of the 

mortgagor to satisfy the decree subject to the provisions of section 92. 
even if the decree omits to state the consequence in case of default.W 
In such a case the decree may be executed at anv time within the period 
of limitation prescribed by Article 179 of the 'Second Schedule of the 
J.imitatjon Act.O A mortgagor who institutes a suit for the redemption 
.of his mortgaged property is entitled to put an alternative claim before 
the ( ourt. The section, again, raises no bar to a suit for redemption 
where the mortgage-money has not been paid or tendered. For. as before 
remarlced. it would he inqjracticahlo to make such a tender or payment in 
cases in which tlu'iv is a ilispute as to tlie amount payable, or in which 
an account has to he taken, or the person seeking to redeem is other than 
the mortgagor.^®! It has bei-n before observed that the party suing for 

redemption must shew his title to redeem “ for the mortgagee is en¬ 

titled to hold the estate against everybody who has not a paramount title 
and if possession has been got against him by fraud, pending the suit, the 
estate must be restored before redenxption. If the defendant can make 
out a case which directly goes to show that the title is in another person 

than the plaintiff, the latter will not even be suffered to redeem at his 
peril.”(10) 


1523. I^ut a mortgagee cannot demand conclusive proof of interest in 
the mortgaged property as a condition precedent to the right of redemption. 

person showing the priwa facie title to represent the whole estate of the 
mortgagor can. in the absence of proof of belter title, demand a reconveyance 
from the mortgagee on payment of what is due.CH) And a mortgagor, after 


(1) Parahotam v. Rumal, 20 B. 106; 
S-inlnn Chahravarti v. Karui Maui, 29 

1. C., (c) 926; Ram Dayal v. Ariun Singh, 
60 I.C., (o) 3.32 ; Har Prasad v. Pkul Chand 

2. A.L.J.R., 609, and where the mortgagee 
ha.s entered upon possession but vdthout 
obtaining foreclosure the mortgagor may 
eject him —Hub Ali v. TFnziraHnwso, 
28 A. 496 (608), P.C. 

(2) Ananda Hait v. Khudtram, 19 
C.L.J., 632 ; 26 I.C., 668. 

(3) Lloyd V. Watt, 1 Ch., 61. 

(4) Kundanmal v. Kaahibai, 4 Bom. 
L.R., 42; following Shah Mukhan Lai 

V. Sn Kishen. 12 M.LA., 167 (192). 

(6) Makundlal v. Qoluck Chxmder, 9 

W. R., 672. 

(6) Wazir v. Dhuman Khan^ 16 A. 66 ; 


Vallabha v. Vedapuratti, 19 M 40. 

(7) Vallabha v. Vedapuralli. 19 M. 
40 ; Bando Bhagat v. Shah Mohnmed, 
44 A. 350; Naroyan Oovind v. Annndham. 
16 B. 480. 

(8) Butchanna v. Varahalu, 24 M. 
408 (411). 

(9) Parmanand v. Sahib Ali, 11 A. 
438. 

(10) Fisher? 1376 ; ifrwAnojf v. Oanesh 
Bapuji, 6 B. 139 ; Pears v. Morris, L.R.. 

6 Ch.. 227. 

(11) James v. Bion, 3 Swans., 234; 
2 S. & S., 600 ; Pyne v. Boicerman, .3 
Swans. 241 ; Bam Kristo v. Ameeroonissa 

7 W.R., 314 ; Ali Beza v. Tarasoonderee, 
2 W.R.. 160; Kuppusami v. Papothi, 
21 M. 369. 
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lie receives the inortguge-money from one of the parties, cannot afierwaitl'- 
refuse to reconvey, on the ground that the suit is defective from want <'f 
parties.But, if the payment has been made by a party who holds uiu|. i 
an imperfect title from the mortgagor, the mortgagee can call upon him tn 
perfect his title before he would reconvey. The plaintiff may. however, 
complete his tit*e even after the institution of Ins suit, and if he can prov< 
a perfect title at the hearing of his cases, hy should havt‘ n di’creo t' r 
redemption.In this respect redemption suits differ from those in eject¬ 
ment on the title.(3) Thus, in a case, the plaintiff as purchaser of the equity 
of redemption sued for redemption, alleging a mortgage, dated A. D, IK-f'.i 
for lls. 175, and the defendants admitted a mortgage, hut alleged tluU it 
was executed at a different time and for a larger sum, upon which, atti-t 
the evidence was given, hut before the judgment was delivered, the plaintifi 
nought to amend tlu* plaint, it was held that he was entitled to have th'- 
•question of the other mortgage enquired into.t**’ The owner of a share in 
the equity of redemption need not obtain ]>avtition before suing for r<‘dt‘mii- 
tion. He is entitled to redeem the \vlK)le mortgage, and the fad that ilu' 
mortgagee has himself ])urchased a i)orti<in of the e<juity of redemption dnfs 
not defeat that right.<5) It was, however, held in a case in Madras that in 
such a case, there can he no redemption until after ascertainment of tlir 
share in a suit for partition.But in order to acquire the right to redeem, 
ail that appears to he necessary is that the party should possess soim- 
interest,(») and not that the quantum of the interest be definitely 
ascertained. It would be. of course, nceessarv that the nature and extent 
of the interest he ascertainable but not that'it should have l)cen already 
Ascertained.t") 


1524. In u claim for redemption, it is for the iiKirtgagee to prove tlie 
sum due on his mortgage. If he claims compensation for improvements, 
”he must state their nature and justify his claim. In such a suit he can 
only claim sums due to him ns mortgagee. He cannot claim for improve¬ 
ments made by him during his tenancy of the land which preceded his 
mortgage ;(9) nor for the amount of the rent decree against the mortgagor 
which had become barred bv time, even though the arrears were made a 
charge on the property-.(i®) so, on the other hand, the mortgagor cannot 
recover the rents payable bv the mortgagee to the landlord which had 
become barred.(«) The mortgagor cannot redeem if it defeats the mortgagee s 
right to obtain possession under his mortgiuie. So where m a simple 
usufructuary mortgage the mortgagor promised to pay the mortgnge-mone> 
in 6 years, in default the mortgagee was to take posses.sion for 12 years and 


(1) Pearet v. MorrUi. 5 Cl>. 207; f/fi/t 
V. ffeu-ard. 32 Cli. D. 430. 

(2) Pearce v. Aforrt\ L.R.. 5 Hi.. 227. 
I*) Xiyhnaji V. OfiMJik, « B. 139. 

— y) P>id., distinmiiHliine Harkifihait v. 

/cAAa. 4 B. IB.S; Mhhai v. Not-al. 
12,B.H.C.R.. 247. 

, v. .^nkharait, 17 B. 

*Ws Hiru V. Dhikfiji (18881, B. P.J.. 131 ; 
w V. Hatna. 8 M. 415; Vnicha v. 

ytdia. 4 M.H.C.R.. 366 ; but aoo OMndrav 
8 B. 643. 

(0) Afora Joehi v. Ram Chandra, 16 B. 
**". Bhiktfji V Loluihman, ib.. 27 note, 
jjnlfa in Marakar v. Punjapatalh, 6 M. 


(7) Marakar v. Punjapata/h. 6 M. 'il ; 
fonowpd in Thillai v. Ratnanafha. 2<l M. 
29.'> (298). 

(8) Jihikaji V. I.nkHhmati (18881 B. P.J-. 

291 : R. C.. bl B. 27 note-. Naro v. VHhal- 
bhal. 10 B. 648: v. Ainhawad- 

khat$ (18811. B.P..T.. 319; Saniaji v. 

Bapnji (18761, B.P..T. 17; Afora Jo’tht 

V. Ram Chandra. 13 B. 27 note. 

/9) Jtynl Riiujh V. Ram Rakha, P.B.. 

64 ; 14 I.C.. 78. 

(10) Afangefhii-ar v. fHva Rao, 41 M. 
1043 ; Jang Rahadar v. Afatadin. .*> O.T. •!.. 
169: 46 I.C.. 80; 

(11) Tokhau V. Siva Kanta, 56 I.C., (o) 
743. 
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no ledeiiiptioM wuh to take place before expiry of the tern*. A few days 
before expiry of the '> years the mortgagee sued for possession. The mort¬ 
gagor pressed for time to pay up the money but the Court held the 
mortgagee entitled to an unconditional decree. 

1625. Quantum of Interest Necessary lor Redemption;— As between the 
niorigagur and mortgagee neither can dispute the title of the other. The 
tiiorlgag<-e is not at liberty to dispute his mortgagor's title, any more than 
u tenant is ;it liberty to dispute his landlord’s title.It is, however open 
to tln' inorlgagiv to slam’ that his mortgagor's title had since expired, or 
lliui i)\ transtVr or ollurwise the e«juity of redemption has become vested in 
another so that he is no longer competent to redeem.On the other band, 
where the mortgagee claims to have acquired a status involving the 
i'xtinguishinent of Ins security it is open to the mortgagor to shew that the 
new status elaimed by the mortgagee was brought about by collusion or 
fraud <»r that in any case it has not had the effect of extinguishing hts 
right of redemption.The question what interest a person must possess 
in order to entitle him to redeem the whole mortgaged j>roj)erty. depends 
for its solution u|)on not only the extent but the natmx* of the interest in 
the property. 'I’hus <-o-wi*l<>ws under Hindu law inherit jointly their 
Inis.hamis' profierty and inter sc possess rights of partition, but subject to 
this, par'.ilion between them creates no disposing power so us to defeat the 
riglit of survivtirship vesting in the co-widow, but as between them, each 
widow is entitled to fake the income of the portion placed in her possession 
during her life, and to this extiuit a purchase from her will be protected. 
If therefore Iwtj e<»-widows jointly inortgjige their husband’s estate, and m 
a money-de<Tee ob1ain<-d against one of them her own interest in the estate 
is sold and purchased l»y the mortgagee, the other widow is entitled to 
redeem only the rufiiety of the estate during the lifetime of the \vido\v wliose 
interest had passed to the mortgagee.tS) A legitimate son of an illogitimaW 
father cannot redeem a mortgage made by a previous rightful arul legitimate 
ow'ner of the property.In the case of joint-family property, which, though 
held in several shares by the several co-parccncrs, is morlgaged as a 
and redeemable upon payment of the entire sum, each and every one of the 
mortgagors has the right to redeem the whole estate, seeking his contribution 
from the rest. The rule is the same ns regards all persons, other than the 
original mortgagors, who have acquired any interest in the land mortgaged 
by the operation of law. or otherwise in privity of title.One of two co- 
uralans may bring a suit to redeem a mortg^e without averring or 
that the other uralan h'ad been asked to join as a plaintiff in the suit. 
Whei'o jiroperty thougli held in certain shares by the original mortgagors is 
undivided family property and is mortgaged as a whole and for an entire 
sum. the purchaser of a part of the equity of redemption has the right to 


(1) Mild. Sher Khan v. Swami Dayal. 
2 O.L.J.. 372 ; 30 I.C.. .377. (Sed Qvtere 
was not suit premature ?) 

(2) Per Cottenliam L.C., in Tasker v. 
ftmall, 3 Myl. and C. 63 (70) ; 40 E.R.. 
348 : Wroe v. Clayton, 9 L.J., Ch.. 107 : 
Mhd. Ahdul Razak v. Sadik Ali. 18 A. 
329; Abhnram v. Harachnad, 39 T.C.. 
<c) 746. 

(3) Nakchedi v. Nakchedt, 18 A. 329 ; 
.I’lmmu V. Ratna, Krishna. 2 M. 226. 

(4) Beni Madho v. Basanio, 36 I.C.. 


(A) 262. 

(5) Ariyapnlri v. .4(<»rMp/w, 11 -'O' 

(306). 

(6) Bedvant Singh v. Rashan Singh, 
18 A. 253 ; O.A. Roshan Singh v. Bnhcant 
Singh, 22 A. 191, P.C.. where however 
this point was not decided. 

(7) Naro v*. Vithalbhat, 10 B. ®48 J 
,SiaJk^ram v. Qopnl, ib., 666 note ; An* 
khan v. MuhamadJe^n, ib., 658 note. 

(8) KaraUole v. Unni Kannan, 26 M- 
649 F.B. 
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redeem llie whole piopeit\. a right which could iiol lie delcuud 1>\ iv 
purchaser /Jo«f litem motam of a share in tlu* equity of redeuiptiou pending 
the suit, or the partiiil redemption allowed by a party pending the appeal. 

1526. Where au unregistered mortgage cousolidatiug t\>u prior 

_ ■ ** mortgages is rejected for want of registiutiou, the nnu leagor- 

mortgage, entitled to redeem on the strength of the juior 

mortgages if they are found to he genuine and valid. 

1527. The mortgagor who has parted with his equity of redeuipiion ha;- 
Sisht birred parted with his right of redi-mption. That right may 

liecome burred, as where his equity of redeiupiion has been 
Sold in execution i>f a decree on a second mortgage after whieh he eannoi 
redeem the first mortgage.On the other hatid. wiiere the mortgagor 
cxeeuted two mortgages, and in execution of the decree ohtatited oh llie first 
mortguge the property was sold to an auction purchaser, the mortgagor was 
held still entitled to retain his right to redeem the first mortgage.O' Where 
the intcgrHy of a mortgage is broken, a mortgagor wlm owns a i>art <if the 
<5quity of ledemption eun redeem his own part ; hut wlure the rights of tlie 
mortgagor have vested partly in a prior mortgagee and partly in a subse¬ 
quent mortgagee, as a result of a suit brought by each <jf limm to ejiforei' 
the rnorlguge wotlamt impleading the other, neither the former eun In- eoni- 
pelled to redeem the whole nor can he compel the latter to give up his 
interest in the share of the mortgagor whieh he had acquired.(S) a person 
disclaiming the right to redeem and claiming the property by a pararnouiit 
title, thereby causing the dismissal of (lie suit in which he had an option to 
redeem, would he pnrcluded from aflerwards maintaining another suit ha- 
redcrni)tion.t^> 


.\ suit ha- i-i-xiemptitm against the mortgagee cannot on his death he 
continued against his suh-in<jrtgagec, not being his assignee, Imt the suit 
will abate ujuler setotion of the I'ode of Civil l*roced»>re.<7> 

So if the mortgagee mortgages his rights as such. Inil without, ussign- 
iiieut the suh-inortgugee cannot bring the property to sale, hut can at most 
obtain a moiicy-deeree, and may possibly in execution attach the property.^”’ 

'Die ijerstjiJK other lliaii the mortgagor who are entitled tf> redeem ai-e 
described in section hi. A mortgagee, obviously obtaining land in substi* 
tnlion for tlu- one originnily mortgaged with him, will hold it as trustee for 
llie iiujrtgagor who eaii rt-dc-em it. in the same way as Ids own land originallv 
mortgaged.And where the mortgaged land was sold at a (iovcnimenl 
sale for arrears of n-vi-nue. it was held that if the sale -took place owing to 
the mortgagee’s default, it would not affect the ntortgagor's right to 
redeem it. The gcnc*ral rule, that a (toverniniuit sale for arrenr.s of revenue 


(1) V. Vilhalbhtit, 10 B. 04« ; 
NUkani V. ,Suresh Chattdni, 12 C. 414': 
P.C.; llntitar/uindro v. Afahodtiji. H B. 

141. 

(2) i4rumuiMm v. Periusumi, 19 M. 

160. 

(S) TuAf/Mai Prasad v. OhnH>araii, 35 
I.O.. tP) 404 ; Alt Hla Yin v. Alt Htnan. 
<1016), V.B.R.. 80: 32 I.C., 600. 

(4) i4Miii Ohafoor v. Qamnruddiii. 21 


A. L..I.. 279 : (1923) A. 397. 

(6) AmiMi Prnnifl v. WahiduHoh, 14 
-V. 708. 

lU) SUkant v. SiireMh ('h'liuirn, 12 ('. 
414 (.1*0), P.C. 

(7) Padynyii v. liaji Jiahaji, 20 B. .'>4J». 

(8) (laiiga I’mwl v. Vhuni J.al, 18 A. 
113. 

(9) PatMiji V. Mwjiiimiii. 21 B. 390. 
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•;ives a title against all the world, is subject to the exception that, if it is- 
« of a mortgagee, it does not take away the mortgagor’s 

riixht to redeem the mortgage and recover the land.(i> 


1528. I'ht* equitable maxim “ qut firior est tempore potior est jure 
Priority as be- "*** govern the conflicting claims, if any. arising as 

tween claimants. between persons who by mortgage, purchase or otherwise 

become interested in the equity of redemption.Neither- 
b> Englisli nor Hindu law is notice of an assignment retiuired to be given 
to the person is possession. 

1529. Mortgagor's Right on Redemption.—This section prescribes the 
manner in which redemption may be effected. On performing his part of 
the duties, tlie mortgagor may compel the mortgagee to (i) deliver the 
mortgage-deed, if any, to liirn, (ii) to deliver possessioti of the property, if 
necessary, (iii) to effect reconveyance of it, and (iv) to execute a registered 
acknowledgment in writing. 


irSD. The mortgagor is entitled to the return (jf the ■inortgagi’-dced, 
Return ol the evidence of liability against him, and creates a 

mortgage-deed. presumption in law in favour of the mortgagee.This 

riglit extends to previous mortgages, assignments and re- 
«-nnveyances made between the same parties, or their representatives, before- 
he redeemed mortgage and all copies of such deeds, which having been 
paid for by the mortgagor must be delivered to him on discharge of tlie 
security.And if several mortgages upon distinct estates have been trans¬ 
ferred by a single deed, one of the mortgagors who comes to redeem singly 
is entitled to liave tlie deed of transfer delivered to him, upon his covenant¬ 
ing to produce it.(’) Where the mortgagee reconveys only part of the estate, ^ 
and is entitled to retain the deeds by virtue of his absolute title to the . 
greatest part of the property, he ought also to covenant witli the redeeming 
party for production.C8) If the mortgage-deed is lost, the mortgagor is 
entitled to an indemnity at the expense of the mortgagee but if it appear 
that it is in the possession of a third party, who is holding it adversely to the 
mortgagee, the Court will direct payment of the mortgage-money into 
Court for deposit, until it can be secured,the mortgagor being entitled tc 
compensation, though not specially claimed, in every case, where the loss or 
detention appears, or is shown to be due to the mortgagee’s carelessness or 
fault.01) In one ease €.o00 was given as compensation for the loss of a deed 
upon which €9,300 was remaining due.02) The damages awarded for loss 


(1) KuUipa V. Shivftya, 20 B. 49. 

(2) West London Commercial Bank v. 
Reliance, <fcc.. Society, 29 CJi. T)., 9.'»4 (960); 
dissenting from Bates v. Johnson, Joh., 
S14 : in which Wood, V. C., observed that 
the first mortgagee eotild elect whether 
lie would allow the second or the third 
mortgagee to redeem him. See Ss. 74 
& 91, and Comm. 

(3) Oovindrao v. Bavji, 12 B. 33. 

(4) Indian Evidence Act (I of 1872), 
.S. 114 (»); cf. Ningeimi v. Bharmappa. 
2.3 B. 63 ; Issan Chundcr v. Beni Madhub, 


24 C. 62. 

(5) Hudson v. Malcolm, 10 W.R., (Eng.).- 
720. 

(6) In re ITnrfe and Thomas, 17 Cli. D..- 
348. 

(7) Capper v. Terringson. 1 Coll., 103- 

(8) Yates v. Plumbe, 2 Sm. & Git., 174,- 
Fisher.' § 2043. 

(9) Maraih v. Seshu. 42 356;. 

(1922) M. 299. 

(10) Schoole V. Sale, 1 Seh.. & Lef., 176- 

(11) Ibid. 

(12) Hornby v. Maicham, 16 Sim., 326, 
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of deeds may be set off against tbe mortgage-debt.'I'he inoasuru of 
damages would vary according whether the loss was due to the mortgagee s 
negligence or misfortune. The mortgagee is not liable for loss of deed,-; 
delivered by the mortgagor to the mortgagee’s solicitor without his 
privity.( 2 ) Strictly construed, this section would appear to warrant the 
redelivery of the mortgage-deed alone, but if the inorlgagee was also in 
possession of other title-deeds relating to the property, he must re-deliver 
them as well. In this respect section 86 and t»2 (now o. XXI, v. seh. 1, 
Civil Procedure Code) are more accurately worded, inasmuch as th<-y enjoin 
the return of “ all documents in his possession or power relating to tlic 
mortgaged property.” The mortgagee’s solicitor has no right to retain the 
deeds as against the mortgagor, even for costs due to the mortgagee's soli¬ 


citor for work done relating to the mortgaged property during the continuance 
of the mortgage. The general lien of a solicitor' is a riglit derived entirely 
throngli tlie client end cannot go beyond the right of the client liimself. 
The efpiitable right of the mortgagor to have back from the mortgagee his 
di'cds thim prevails against the solicitor’s lien claimed in right <’f the 
mortgagee.(3> The mortgagor may compel tin* mortgagee's attorneyt**’ or 
solicitor to rc-deliver him the deeds. 


1631. Uecovery of possession is, of course, only necessary if the mort¬ 
gagee is as such, in possession of the property. SectioJis 
Recovery ol and 03 further provide for the same relief. Hut the 

Pouession. obligation of the mortgagee in possession to restore the 

estate’ ceases if he harl been liimself evicted bv title para- 
niriiiut as where in the mortgage of Icasc-liold |>ropcttv. tiic landlord 
re-cntored for iion-pnyinerU of rent by the mratgagee in possessifui, wlu) 
however was not hound to pay it. and to whom no negligence eradd lie- 
utlnlmted for non-payment. "The entry ^if thi* superior landlord,’' 
olfserved James. V. C., "was the same in effect as if a fire or a Hood irid 
come and swept away the property, "t®) If the mortgagee lias been deprived 
of the mortgaged property by the default of his mortgagor, the mortgagee- 
does not lose his money, though the mortgagor may lose his property. 


That the mortgagor can recover the property only from the mortgagee in 
possession, is a cpiestion which depends not u|>on the mere fact tliat the 
mortgagee Is in receipt of the rents and profits of the property, but upon the 
fact that lie had taken out of the mortgagor’s hands the power and duty of 
managing the property and dealing with the tenants. 


1632. It has already been st-ated that not only a jierson interested in 

any part of the equity of redemption, but one who answers 

perty*raMt^^^rL clauses of s. 91 is entitled to redeem the 

•torM. mortgaged property. But since a mortgage is considered 

as indivisible in the interest of the mortgagee equally it 
is the right of the mortgagee to insist upon the redemption of the whole of 


(1) Hornhy v. Mnttham, 16 Sim.. 325; 
Woodmnn v. Higgitu, 14 Jar., 846 : 

V. aiuU. 11 W R. (EfiR). 1019. 

(3) Rhodes V. Mottles. {18951. 1 Ch.. 
286. 

(S) In re Lteumllyn [1891}, S Ch.. 145 
(149), Blundsn v. Dessrt, 2 D. & War.. 


418 ; Felly v. Wnihen, 1 De M. & G., 23 
(27). 

(4) Wakefield v. Neirhom, 6 Q.H., 276. 
(6) In re Burrell, L. R.. 7 Eq.. 309 (408). 
(6) Noyes v. PoUock, 32 C3i. D.. 53. ree- 
8. 76. Comm. 
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bib iiiortgugr iiDi ;tt :tU. uiiU's> In- has b^- his own conduct- destroyed its 
indivisibility. This is provided in the last paragraph of this section where 
the subject will be found discussed. 


I poll n deiiiption it is the duty of the rnorigagee to deliver up posses- 
s-ion of the entire property he held as mortgagee. If he claims to hold some 
land heeaviNO by a subsequent purchase he had become a co-sharer with the 
mortgagor it is a claim which he cannot enforce by withholding possession of 
what he considers his share of the land.<^5 The mortgagee must deliver the 
property with all the accessions.<2> Moreover, apart from the natural depre- 
taation or diminution he must not dock out of the iiroperty anything for 
.himself, it is the duty of the mortgagee and of those who have held as his 
assignees to identify fully the property mortgaged, and if lie or they fail to 
do sfi. they come within the principle that tlu‘ Court in eases relating to 
•confusion (d boundaries proceeds upon the same principle as it does where 
an agent or bailiff or any other person, who is under an obligation, express 
or implied, to keep his owti property separate, from the property of another, 
mixes them togetlicr, for under such cireumstances he will have the onus 
thereof on him of distinguishing his own inoperty, and if lie is unable to do 
80 , the other person will be entitled to the whole property.The mort¬ 
gagee in possession is. except under special circumstances hound to account 
for and to restore the property in its entirety, and he cannot be heard to say 
that he does not know what has happened to a portion of the property 
mortgaged.b*) And since the mortgagee must not only restore all the pro¬ 
perty. but must restore it in the same condition in which it was, when he 
took possession, it follows that if he had during tlie continuance of his mort¬ 
gage created an incumbrance or granted a lease, the incumbrance and the 
lease would ifnto facto come to an end the moment the mortgage is 
redeemed. (5) 


1633. The subject, so far as it relates to covenants conferring on the 
mortgagee collateral advantages, has alreadv received extended notice 
,(§ § 1279—1282). In Bombay the Courts have always set their faces 
against a permanent or a long leas© granted by the mortgagor to the mort¬ 
gagee. even at a fair value.Indeed, the question whether the lease was 
given at a fair value is in such a case extremely difficult to determine, -^s 
Lord Kidsdale. L. C.. in a case argued: “ Suppose the land instead of 
being worth only .-SSO, the rent at which it was let, was worth £60, and th^ 
£60 was offered for it. provided the mortgagee would concur: the lease could 
not be made without his concurrence: and the mortgagee may say. ‘ T will 
give but £50,’ and thus, by the power which his situation gives him. he 
prevails, without using a single word of threat, like the beggar in ‘ Gil Bias, 
who, with his gun at his shoulder, extorted money from the traveller without 
uttering a word.”<^ But a lease granted by the mortgagor could not as 
such be set aside, even though it may be shown to have been improvidently 
made.<8) and if the rent be shown to be fair, there is then no reason why the 


(1) Dildnr v. SulceruUah, 4C A- 152. 

(2) S. 63 poM. 

(3) Wahe v. Conyers, 2 W, & T,L.C.* 
438 ; followed in Hamchandra v. JfifXviwd. 
*8 Bom. L.R., 1C2. 

(4) Ramehandra v \IuVund. 3 Bom. 
152. 


(6) Rnm (Jhnfid v. PaJ 3 A.L.XBm 

517. 

(6) Subrao v. MunjapOt 16 B. 705. 

(7) Webb V. Rorke, 2 8ch. & L.. 661 
/ 668 ). 

(8) HickM w Ccokf, 4 Dow., 16. 
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lessee qua mortgagee should be placed in a worse position than any other 
lessee. 


1534. The mortgagee cannot refuse to restore the mortgaged properly, 
In whnl state nierely because being originally muofi conditional on the 
should property bo performance of certain services, it was assessed to rent on 
restored. tlie mortgagor's failure to perform the services, and which 

had been for three years paid by the mortgagee to wliom the lands were 
mortgaged on condition that he was to enjoy the usufruct in lieu of interest. 
'■ If. in consequence of the j)laintiffs failure to perform service. (Tovern- 
nient forfeited his tenure of the land and granted it to the defendant 

(mortgagee^.then no doubt the plaintiff would not owjt the eijaity of 

redemption, hut if the (rovernnient merely demanded the pa\ment of 
assessment in lieu of the performance of service, then there would l)e no 
change of title, and the plaintiff would have the right to redeem,"d* 


A mortgagee in possession i hound to restore the property in at least 
tlie same state in which it was at the time he entered into possession. H 
therefore he brings about forfeiture by his failure to i)u\ rent in pursuance 
of a compact with the Government who were anxious to aeijuire that land 
and who thereupon promised to give him another laud in exchange, he can¬ 
not take the land so received freed from the equity of redemption, of which 
he was the trustee for the mortgagor. The right to redeem will tlien exist, 
just as much in respect of the property obtained by exchange in the same 
way as it existed in respect of the property originally mortgaged.<2) By 

parity of reasoning it has been held that the rule that a Government sale 
for arrears of revenue gives a title against all the world, is subject to ilu* 
exception that if it is caused h,\ the default of a mortgage, it does not take 
away the mortgagor’s right to rodeeiu, and to recover the land.^^> There 
can he no question of limitation as between the mortgagor and mortgagee 
in possession, since a mortgagee in possession cannot by setting up during 
the continuance of his mortgage acquire any title adver.se to that of the 
mortgagor, by operation of tlu- law of limitation inconsistent with the real 
legal relation between them, however notoriously he might set up such 
inconsistent title.W Where the mortgagor sued his mortgagee in possession’ 
for redemption and obtained a decree allowing redemption on payment of 
the principal money only without iiicrest. whereupon in April 1857 he 
deposited the money into the treasury: but did not obtain possession, as 
the mortgagee had given notice of appeal on the question of interest and 
afterwards on account of the mutiny, his decree could not be executed; the 
mortgagor having died in 1809. his son brought another suit for redemption, 
hut that suit was dismissed on the ground that by payment of the mortgage- 
money in April 10.57, the mortgage-lien had come to an end. and that there 
was nothing to redeem. His younger brother brought another suit for 
redemption in 1R9.5, and the Privy Council decreed his claim holding that 
since the money deposited in 1B.57 was by the vis major of the mutiny 
placed beyond the control of the Court , and ns it could not have transferred 


(1) fiAinsi V. noffhfti'endmrhorjffi. 24 
B. 482 (483). 

(2) V. Magniram, 21 B. 396 
(4M) ; Vimmgni'a v, Kriahnasatni. 0 M. 
844 (847). 

(8) finmbhu V. Bal/nji, (1889). 


160 ; KaJappo v. Shvaya, 20 B. 4Q2 (494) ; 

Ally V. Ojoodhvynram, 10 M.1..4.. 
(S40). (S90). 

(4) Seahamma v. Chiekaya, 26 M. 607 
(611); Lakaboii v. Ratnaehandrrr, 16 M. 
6 , 
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j)Ossessioji witI khu paNiiig over the monev which it v/as unable to do, tlie 
nioitf’iigor s rij’lil ot ivdoniption could not be said to have become barred h\ 

tallacv of tlie respondent’s contention is " their 
Lordshi|)s < l)si rved. ■ to iipi>]y rules for the conduct of judical business in 
ordiitaiy course to exceptional circumstances such as those occasioned bv 
the iriiitiny and rebellion in Oudh." They then held that the Court had 
wion^'ly retiiNed to decree redemption in'1869, which, liowever, did not 
opcTiite as rc« jiuiifatti as the plaintiff before their Lordships was not a party 
to that suit, i'inally their Lordships held that though the Government had 
after restoration of order refur.ed to deliver possession to the mortgagor or to 
locognise his claim to ilie property, hut had on the other hand granted a 
SHiuul settling the property on the mortgagee, still their Lordships held that 

the nuist be deemed to hold as trustee for the mortgagor and so 

liable to be rccleomed by him.(i) 

1S35. Reconveyance.—The next clause provides for the rc-iransfer of 
the jiroperty. which must not be supposed to apply only to an English 
mortgage for since a mortgage of any kind is the transfer of an interest, 
one mode of extinguishing that interest is by its re-transfer to the mortgagor, 
another alternative recognized in the clause being by obtaining an 
acknowlcdgnauit in writing, and registered if the mortgage itself was 
registered, «lec!aring the extinguishment of the mortgage.(3) But 
these are liy no means the tally prescribed modes in which a mortgage maj' 
be determined, fta- it ina_\ he put an end to " by act of the parties, or by 
•order of a Court. ”<^) In India these rights are but seldom asserted by the 
mortgagor who rests content with the return of his mortgage, and if he lias 
to renew it. the creditor takes care not even to return the spent deed, which 
he preserves as a piece of evidence in support of the subsequent mortgage. 
But the advantage of having a re-transfer or a formal acknowledgment is 
manifest. f<a* it not only removes the cloud upon the mortgagor’e title created 
by the mortgage, but it at the same time furnishes satisfactory evidence of 
its removal. The mortgagor, who fails to enforce his right under the section, 
abandons a valuable protection given to him by Statute.At the sanxe 
time, it must not be supposed that if the mortgagor does not obtain a re¬ 
transfer or acknowledgment, the mortgage continues to subsist even after 
payment of the money due thereon, for as soon as the debt is paid, the 
mortgage which was the security for its payment would cease to exist. But 
in the case of an English mortgage it has been laid in England that the 
cancellation of a mortgage does not re-vest the estate in the mortgagor, for 
which purpose a deed must be executed. 


1536. This clause is in its entirety taken from the English Conveyanc¬ 
ing Act<^) which has in England effected the same change in the law as this 
clause has done in India. Before the English Act the mortgagee was not 
bound to retransfer the property “ to such third persons as he (the moi-t- 
gagor) may direct.” being bound only to reconvey to the owner of the equity 
of redemption, and which precluded a puisne mortgagee from redeeming 


(1) Chaudhri Ahnutd v, Seth Raghubar, 
*28 A 1 (18). P.C.. Zaibunnij^.^a v. Pnn- 
chhat, 26 LC.. 611. 

(2) S. 68. anie. 

(3) Under S. 84 of the Law of Property 
Act, 1922, a retransfer of a mortgage 
may now be effected in Kngland by en¬ 


dorsing a receipt on the mortgage itself. 

(4) S. 60, para, 2. ^ 

(6) Dina Nath v. Lachmi ^arai«, -6 
A. 446 (454). 

(6) Harrison v. Owen, 1 Atk., 520. 

(7) S. 16, (1). 
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adversel.v to deed without the mortgagor. And a second mortgagee „iKler a 
covenant not to sue the mortgagor for u certain time, could nut duriii*' ili it 
time as of right redeem the first mortgage. The right of the puisne"muvt- 
gngee, is now, however, conceded both in EnglandO^ and by thr in this 

country. The re-transfer may be effected either bv exeentim' an enduisL-- 
ment on the mortgage-deed or by u separate inKtruineiil, lU-tiaiisf r l>v 
mdorsement need not state more tlian that tlie projicrtv is rccunvexed in 
consideration of the money. As such, it need not be n-mstercil It is a 
form always preferred by conveyancers, both for the sake of its lirevitv as 
well as convenience.(«) The mortgagee is not bound to execute n re-tra'nsfer 
with incorrect recit.ils but he cannot object to execute a dee<i without an\ 
recitals at all, if it is tendered by all the persons interested in the iiroperty (s> 
A mortgage was executed by four partners, one of wliom suhsenuentlv died 
eavmg his administratrix and heir. Two of the surviving partners then 
tendered a draft of a reconveyance purporting to eonvev tlie land to them 
mil the Court held that the mortgagee was not bound to execute sueti a deed 
containing inaccurate recitals as to the devolution of the title.The mort¬ 
gage IS bound to convey the property to any person who has the ii>'lit t-. 
rem-ein. A person having a partial interest in the property givim- a^ri>dit 
'• redeem is entitled to a reconveyance, but it should then reserve Uie 
eqiuties of the other persons interested, by stating tlial tlie person so redeem- 
mg haying only a partial interest, is to hold it -subject to the rights of 
redernption of those who nxay possess the remaining interest.(7) Tq 

Hiif.wmg redeinption the mortgagee must however satisfy himself that lie is 
lot dealing with a mere stranger, but with a person liaving an interest in 
the property which gives him n right to redeem.(8» The liabilitv of the 
itoitgagee to re-transfer must he discriminated from liis eoneurriiig‘witli the 
mortgagor in conveying the property freed from liis mortgage. This he nun 
no doubt do if there are no other Intermediate mortgagees. But if tliere 
exist suc'-essiye mortgages, of winch the first mortgagee has notice, he can¬ 
not concur with tlie mortgagor in conveying the mortgaged property to the 
prcjiidicp of the subsequent mortgagee of whose interest he had notice.(9> 
i‘or a like reason the mortgagee cannot exonerate a part of the mortgaged 
property, if it has the effect of throwing a greater burden upon the remainder 
m which other persons have since become intere«ted<^®' on redemption. 

1537. The morlgngeo must re-transfer the ])ro[)orty, and not transfer 
He-tranifer bv mortgage. He must reconvey the property “ freed 

mortgagee, and discharged ” from his mortgage-debt. If the mort¬ 

gagee makes an excessive demand, the mortgagor mav pav 
the claim under protest, and sue him for refund of the excess.Tf the 
^>ri!{inal deed was registered, the reconveyance will also require registration. 


(1) B. 15, Conveyancing Art, 18B1, S. 
12, Conveyancing Act, 1882. 

(2) Bs. 74, 75. 91. 

(2) Ourdial v. Jauhri, 7 A. 820 : 
Oitnga Bak^h v. Jiigannalka^ 27 A 805. 

(4) 2 David. Conv. (4th Kd), pt. 2, pn. 

278. 279. * 

(5) Per CoirM. L. C.. in Harthy v. 
ftttHon, L.R., 3 Ch. 865 (868). 

(6) HnrUty v. Burton^ L.B.. 3 Ch., 305. 
(806, 368). 

(7'Pearce v, Aforr^, L. R., 3 Ch., 


227 (231), 

(8) CMm&ndefty v, Clinton. 2 Jao, 

& W., 184, cited per Lord Hatherloy, L.C., 
in Pearce v. Morris, L.R. 3 Cli., 227 (230'. 

(9) West IfOndon Cofn^nerciul Bnnk v. 
BeHantt^ dec.. Society, 28 : Ch. D., 187 
(194, 195), O.A., 29 Ch. D.. 954 (000.90)). 

(10) Pollocl:, 32 0i., D., 53 (09); 
fl. 81 and Comm. 

(11) Chopplt V, Mahon^ fr. R., 5 Fq.g 
225, 
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and this will always be where the interest efiected is of the value of Bs. 100 
or upwards- As to the registration of an acknowledgment, the clause makes 
a specific provision which was made at the suggestion of the Law Commas 
Bioiiers.<>’ who observed;—" We are of opinion that writing and registration 
slu-uld he compulsory whenever the principal money secured is one hundred 
rupees and upwards; when the principal is less than that sum, and the 
property is not delivered, we would also require registration, and in all such 
cases wc. think the mortgagor, on payment of the amount remaining due. 
should he entitled to require the mortgagee to register an acknowledgment 
that aii\ right in derogation of the interest transferred to him has been 
extinguished. The requirement of registration will not only discourage fraud 
and facilitate investigatious of tit^e, it will also preclude some difficult 
questions as to prua’ity. " The eflfect of this clause is to set at rest thp con¬ 
flicting decisions of the High Courts. For instance, it was formerly held 
by the iladras High Court that such an acknowledgment would not require 
registration within the meaning of section 17 (c) of the Registration Act. 
since the extinction of mortgage arises not on account of anything done by 
the mortgagee, but as a legal incident consequent upon the act of payment, 
which docs not operate as a consideration for anything to be done by the 
person receiving it. No act on the part of the defendant, the person receiv¬ 
ing payment, was necessary to replace the plaintiff in possession of the entire 
interest in the property charged with the debt, for to the act of payment 
itself the law’ attaches the incident of extinction of the hypothecation lien.(^) 
This same view' w'as taken also by the Bombay High Court,W The view 
was, however, controverted^^) by the Allahabad High Court; in which, liow- 
ever, the point did not directly ai-ise. 


1538. But while there can be now no doubt that a separate acknow¬ 
ledgment would have to be registered, it may still be a question as to 
whether an indorsement made on the reverse of the deed to the same effect 
has need to be registered. There can be no doubt that if the indorsements 
are to be treated as acknowledgments, their registratkm would be compul¬ 
sory. In a case which went up before the Full Bench at Allahabad, it was 
ruled that where the mortgagee makes the indorsements as memoranda, just 
as any one would in his private memorandum book, they cannot be treated 
as acknowledgments. “ Nor do they if they come within the meaning of 
acknowledgments, show that they are acknowledgments of tjie receipt of 
payment of any consideration for the limitation or extinguishment of any 
interest of the mortgagee in the property in the mortgage. ”(5) The ratio 
decidendi of this and later casesW seems to be that indorsements merely 
recording the fact of payment oi’ the state of accounts between parties, and 
not limiting or extinguishing any right in land by act of the parties w'ould 
not require registration, even though the legal effect of such indorsement' 
may be to limit or extinguish such right: but if the writing is intended or 


(1) Vide p» 32 of their report, dated I5th 
March 1879. 

(2) Venkatrama v. Chinnathamhu, 7 M. 
H.C.Bm 1 (4.5); followed in Venkayyar v, 
Venkata S^bayyar^ 3 M. 53. 

(3) Baeawa v. Kalkapa^ 2 B. 489 ; cited 

in Shidlingapa v. ChenboMpa^ 4 B. 235 ; 
followed by Annapa v. Qanpaiiy 5 B. 
181 ; distinguished in Ranxapa v. Umannay 
7 B. 124 ; Mahamad v. 9 Bom. L. 

R. 254. 


(4) Inuiad Hussain^ v. Tosadduk Hm* 
eahif 6 A. 3.35 (339); see also to tlio same 
effect Dalip Singh v, T)urga Pra^ady 1 A. 
442. 

(5) Jeeuan Alt Beg v. Bnw MaK 9 A. 
108 F. B. 

(ti) UppaUtkfindi v. Kuntiam, 19 Mail.. 
288 ; OoiM Mohamed v. Khawa^ Alt, 23 C. 
460 1 Chamanbu v. yfuUanchandy 20 B. 
562 ; Vishnu v. Yeshwant Rao^ 20 B- 
387 ; Vani v. Ratify 20 B. 5.'i3. 
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used for such purpose, it would be inadmissible unless registered.The 
addition of cl. (n) to the Indian Registration Act by the Amending Act Vli 
of 18«e, section 4, makes this point now further clear, for it explicitly 
exempts fi'oin compulsory registration " iiiiv indorsoinont on a mortgage- 
deed acknowledging the payment of the whole or any i)art of the mortgage- 
nioncx. and any other receipt for pa\njeni of monev due under a mortgage 
when the receipt does not iiurport to extinguish the mortgage. A receipt 
then which does not purport to. but has the effect of extinguishing the 
mortgage, would not require registration. If then the language t)f the 
receipt does not indicate any intention to extinguish or limit the mortgagor’s 
interest, it does not require registration.(«> 


Tile provision made in the clause for the compulsory registration of an 
acknowiedginent was hanlly necessary, since its registration is enioined by 
section 17 (o) of the Registration Act. ^ 

1539. Delivery of Title-deeds.-On paying off tlie mortgage-nioiiey 
the mortgagor may recpiire the mortgagee to deliver up his title-deeds if any 
held by lum by way of security. The mortgagee is. of course, bound to 
lirocure the deeds should he have deposited or pledged them elsewhere 
The solicitor's lien on such deeds would determine on payment to the 
mortgagee of all principal and interest, and he is bound to deliver up to the 
mortgagor all deeds in his possession «>r power, although his charges against 
which he held them, might remain unpaid.W But the solicitor would have 
his lien upon the title-deeds, as against a subsequent purchaser, or mort¬ 
gagee from his client for charges due before the sale or mortgage.<«> But 
the solicitor can claim no lien against a prior mortgage, as where before the 
hen. the client had already mortgagi-d the property of v'hich they un^ the 
sinews (S 200). and which would then have to be made over to the prior 
mortgagee. * 


1840. Clog on Redemption. —The right of redemption eonfened by 
this section may l>c extinguished by («) act of the parties, or (b) bv order 
of II Court, As regards the first, it is no doubt generally true, as observed 
before (? 1844), tliat the mortgagor cannot contract himself out of his right 
to redeem, hut there are cireumstnnees in which he is so permitted 
nlthouch. ordinarily, not at the time of the contract, but after it has been 
entered into.W The clause is silent as to the circumstances in %vhich the 


(1) Pangffaya v. Kumeshirara, 20 M. 
^67 5 Seeni CfteUiar v. Safithanaihati. 
80 M. 68 1 Parwihratn v. Oanpot, 20 B. 

; PaUe Hanchord v. Bhihihhoi^ 21 B. 
704; Vppatakandi v. Kuftftam Vifha!^ 
19 M. 288. For otlior CftHCvH HGO Afahuduji 
V. Vyanka.^ I B. 197 ; Ot/pat Narayan 
V. l^mbak ib,, 267 ; Bwfuta w Kalkap^i 
ond others^ 2 B. 489 (where the receipt whm 
intended to bo used to prove extinffuiali- 
nient of the morteogo); Ramrrpa y. T/mmo* 
nno, 7 B. 123 (ODject earne om the laei) ; 
Fakir v« Khotu^ 4 B. 690 (where the receipt 
WM Bought to be used to eatabluh title to 
Und). 

(2) Vppalakandi v. Kunnotn^ 19 M. 
888; Mohamad y. ifonu* 9 Bom. L.R., 
8 64 

(S) DayUs y. Vamon, 0 Q.B., 443 (447); 
Wok^/Uld v« Nmebrntf 0 Q.B.y 876; Be 


140. 


3 Ch.. . 

(4) Bfund^n v. Desart, 2 Dr. Sc War 

431 ): 

1 De G. M. & G., 16 (23). ^ 

- 2 Dr. & War.. 

V. Halhen. 7 Hare, 361. ^ 

(0) Tit© “ of the parties referred to 
111 this proviso must mean an act don© 
ofUr the mortga#;© has been entered into, 
such as a release after the date of th© 
mortgajje of the right to redeem or a sal© 
m pursuance of a power of sale given by 
the mortgage-deed. Unless this is the 
profier construction to put on the worts 
mortgages by conditional solo, where tli© 
parties stipulate that on default of pay. 
ment of the mortgage money on a certain 
date tlio wle shall be absolute, would be 
included in the proviso. But this result 
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iiiortgiigcji' s ccintract to?' ilir iibaudoiimeiit of his right of redemption will 
be uplield by the (.’ovirt. Hut, as before remarked, all such contract^, 
though they bi- the acts of parties are not necessarily enforceable, since, 
•sucli contracts might bi' too untluly harsh and unconscionable so as to call 
in the intrrvonti<ai of the (.Courts, b'or instance, the Court regards a mortgage, 
as always a mcirtgage. with the result that it treats all covenants and con¬ 
tracts conferring collateral advantage on the mortgagee as inconsistent with 
its purpose, and cuns«-(juenlly iuvalhl. But this, of course, assumes that 
Hr- mortgage is no more tlian a mortgage. If, therefore, the transaction 
was of a composite character, then the reason which pi*evenls the mortgagee 
from oljtaining a collateral a<lvantage wovihl cease to apply, since law does 
not prohibit the mcjrtgag<ir from making other contracts with his mortgage, 
nor is he placed under aiiv disability on that account, lieing free to con¬ 
tract he is free to inaki- a l)a<l contract for himself, and it is not for the 
•Courts to interfere merely on the ground that he might have done better 
under the circumstanci*s. 'I’o liold otherwise would be tf) place the con¬ 
tracting parties in per[)etual tutelage of tlie Courts subordinating their own 
discretion to the <liscryti<jn of the Courts. Such parental solicitude for the 
concern of othtu-s wovdd be intolerable in any country, though such under¬ 
current is sometimes hotrayi-d in the reports of decided cases. But the 
tendency of the modern Co\irts is not to interfere lightly with the contracts 
■of men. Nevertheless, the mortgagor’s contracts from their nature and 
history still possess certain special features which have become engrafted 
on the principle which gave rise to and continues the mortgagor’s right, 
known as the equity of red<‘mption. Such are covenants in mortgages 
which fetter or clog the equity of redemption and which, though assuming 
many shapes and forms are now subject to certain lending principles to be 
now considered. 


1541. With the coming into being of the valuable right 
. ... known ns the equity of redemption and the pressure 

® of the usury laws strictly limiting the rate of 
. ' interest allowable on debts, mortgagees began to devise 

subterfuges to defeat and destroy it by stipulating for collateral and oppres¬ 
sive bargains, such as long leases at fixed rents, ert'ation of monopolies in 
favour of the mortgagee or confining the right of redemption to a given 
period, as the life of the morlgagort’^ or to any speciliod class of persons, 
as to the mortgagor alone, or the heirs of his bodj'.t^* The equity Judges 
treated all such covenants void holding that a mortgage transaction being 
a security for the debt could not he treated as anything but a security in 
which the mortgagor had .'in indefeasible right of redemption, and as to 
which as far hack ns l(i8l A.l). TiOrd Nottingham B.C., said “ that it 
was a general rule, once a mortgage, and always n mortgage. "(5) But this 
Tide, which liad then already become well established appears to own its 
origin to the influence of Uw church in the Courts of the early Chancellors. 


nover Imve been intendecU 
Tnuob one of the main objects of this 
Act was to carry out tlie recommendation 
of the Privy Council in Thumhusaxrmy v. 
Hosaain liowthen (1 M. at p. 23 P.C.)* 
namely, that an Act sho\iUl he passed 
affirming tlio right of the mortgagor by 
conditional sale to redeem, until fore¬ 
closure by a judicial proceeding, and giv- 
?ng to the mortgi^^ee the means of obtain¬ 


ing such foreclosure.” (Mr. Tlbert's speecli 
on Introducing the Bill on 14th June 
1877.) To the same effect in Parayyn v. 
VtnkaUt, 11 M. 403 (404. 405). 

(1) Ntxvconih V. Banh€imy I Vern.. 8. 
Spurgeon v. Colliery^ 1 Kden; Salt v. 
MoTQUtsa of Norihamptofiy (1802) A. C., !• 

(2) Howard v. HorriSy 1 Vem. 32. 

(3) Neuicoinh v. Bonhaniy 1 Vern. 8. 
23 E. R., 206 (267) i6,. p.422. 


MOUTGAGK. 


Josr. 


$. 30 .] 

“f the Council of Lafituu in HTU.C . . . wo Hu.l .h:,t fo„,„u. 
Assembly of Ecclesiastics condemning usurers and laving ,l<,wn that wl.. n 
n creditor had been paid his debt he should restore his pledge (2) H w-.^ 
t^herefore. not surprising that the Court of Chancery shouhl at an earlv .late 
have begun to exercise jurisdiction in iiersvnum over murt^'a.ri.es The inri-^ 
diction was merely a special application of a m<.re genei-r.! "power to reliev.. 
gainst penalties and to mould them into mere securities. The case of the 

i ‘K Pj=’ce named the fe.- 

anTiteraUv u1h 7^ h mV""’ condition was not strictlx 

Ship on the debtor a glaring one was that the debt still remained umviid 

£o!s^ ‘f, trM a rjc 

re It iiur rr" 

redemption as fetters or clo^s which thev tr^.A oc i V defeating 

3^ r - p~ 

of necessitous landowners by moidgagees.fS) Ld Tt*^VarTolVdM^ 
principle that equity will relieve agaiLt a pemSty o^ fL^^Cre 

1642* I ho hist of,th<* usury hiws wns ri»i>fili*rf] m t l\ 

Present English ^p^ditions which gave birth t.> the protective rui'e'^lrivj- 
rule suted. nmee changed W but the old rule which had L JhVn be 

prudence remained"'!'md ns'hde rT M '**'*"?*’ equity juris- 

judgment of the- Privy C.nmcil sahl hat ^f»‘^«^^;Rhten .hdixvring the 

swept away the usury laws has diverted current which 

----'”'0 narrower channels 


lid!’ 1«84 Kd.. pp. 114 

Haldane. L.C. in O. d; C 

111 pp* *’• 

(6) Bowen V. Edu»rd^, I R«p. Ch.. 221 ; 


V, 1 

V. Wnrd, 2 Vem ’ 520*'^r 
2 Kdon.. no. ■ V. Jiethell. 

in rai*ained 

repealed by Act XX Vii’? 

( 7 ) Faircl<Zh v i" 

1P12 A.C.. S (570).* Co.. 
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with the result, it may uow be stated, that there is now no rule in equiU 
that a riu)rtj;agoo cannot stipulate in the mortgage-deed for a collateral ad¬ 
vantage to endure beyond redemption, provided that such colleteral advan- 
t.age is not (utliiT (i) unfair and unconscionable, or, (ii’) in the nature of a 
penalty, clogging the equity of redemption, or, (iii) inconsistent with or 
repugnant to the contractual or equitable right to redeem.And the rule 
lias no application unless (i) the collateral advantage was a part of the con¬ 
tract of mortgage, and not merely an independent contract thougli relating to 
thf! mortgage security, and (ii) the mortgage to which it relates is a mort¬ 
gage ftiinpliciicr and not coupled with another transaction, such as, for 
instance, a family arrangement.<2) " The question is one not of form but 

of substance, and it can b(‘ answered in each case only by looking at all the 
circumstances, and not by mere reliance on some abstract principle, or upon 
the dicta which have fallen obiter from Judges in other and different cases. 

. . . For each case forms a real precedent only in so far as it affirms a 
principle, the relevancy of which in other cases turns on the. true pharacter 
of the particular transaction and to that extent on circumatanes.”<3) 


1543. As regards the modem tendency of the English Courts to enforce 
_ contracts according to their trvie tenor and to recogtji/.e 

sider^*^ *** * highest equity is to interfere as little as possible 

with the freedom of contracts, some discrimination is osseii- 
tiiil in applying those principles to mortgage transactions in this country 
where the social conditions are widely divergent and probobly moire 
parallel to those which gave birth to the rule and the usury laws. As 
has been observed before the rule should not be made to ride roughshod 
over all transactions, regardless of considerations as to the circumstan^s 
attending them, the condition of society the relative positions of the 
parties, and the substance of the contract, for which the English 
Coses offer illuminating guide, but which are otherwise no precedent* 
to be copied This was the trend of the iudgment of the 

House of Lords in a case last referred to and destined to be a leading case on 
the subject^; for Lord Haldane. li.C., referring to them said; “ It is con- 
sistent with the objects for which they wore established that these rule shoold 
crystallize into technical language so rigid that the letter can defeat the 
underlying spirit and purpose. Their application must correspond with the 
practical necessities of the timG.”<*J 

With these words of preliminary caution an attempt is made in the fol¬ 
lowing cases to set out the leading principle of an equitable rule which being 
neither rigid nor indexible, the Judges have moulded in accordance with the. 
exigencies of the time.f^ 

1544. Commercial Contracts. —In considering the validity of coUatersl 
covenants, the Courts discriminate between commercial contracts and those 
made between private persons.W As Lord Macnaghten said: “The 


(1) O. <£? C. Kreglinger v. New Paiago- 
nia Meat d-c., Co., [1914] A.C. 25 (61). 

12) Howard v. Harris. 1 Vern. 33 ex¬ 
plained per Lord Haldane, L. C. in 
Q. d C.. Kreglinger v. New Patagonia 
Meat <fcc. Co., (19141 A.C., 25 (36). 

(3) Per Lord Haldane, L.C., in O d C. 
Krelinger v. New Patagonia Meat dc. Co.. 
(19141 A.C. 26 (39). 


(4) Oenu v. Narayan, 45 B. 117. 

(5) a. d C. Krelinger v. Now PataQO> 
nia Meal de. Co., [1914] A.C., 25. 

(6) Ih., at pp. 37, 78. 

(7) O. G. Krelinger v. New Patagonia 
Meat etc., Co., [1914] A.C. 38. 

(8) Hope Mills v. Sir Cavasji, 13 Boa. 

L.R.. 162. 
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directors of a trading company in search of financial assistance arc certainly in 
a very different position from an impecunious landowner in the toils of a 
crafty moneylender. ”0> By an agreement dated the 24th August 1010. 
a firm of wool-brokers agreed to lend to a company of meat preservers a 
sum of J>10,000 at 6 per cent. If the interest was punctually paid the 
loan was not to be called iu until the dUtb September lOlo, but the com 
pany might pay off at any time on giving one calendar mouth s nutici' 
The loan was secured by a floating charge on the undertaking (-1 
the company. The agreement provided that for u period of five 
years from the date thereof the company should not sell sheep skio'- 
to any person other than the lenders so long as the latter were 
willing to buy at the best price offered by any other person and that 
the company shovild pay to the lenders a commission on all sheep skins sold 
by the company to any other person, The loan having been paid off by the 
company in January 1013 in accordance with the agreement the lenders 
claimed to exercise their option of pre-emption notwithstanding the payment 
of the loan, and it was held by the House of Lords that the stipulation for 
the option of pre-emption formed no part of the mortgage transaction, but 
was a collateral contract entered into as a condition of the company obtain¬ 
ing the loan; that it was not a clog on the equity of redetnption or repuguani 
to the right to redeem, and that the lenders were entitled to an injunction 
restraining the company from selling sheep skins to anv person other than 
the lenders in broach of the agreement. In so holding their Lordship heldf^i 
that the two conlracts though made at the same inoinenl and by the same 
instminent were not in substance a single and undivided contract but two 
distinct contracts.<3) It was an ordinary comniiercial contract. In another 
case (l(«;i<l«d by the BomJ)ay High Court, the Hope Mills ('o. had agreed to 
pay their mortgagee in possession a certain sum by way of his remuneration 
for his inanagemcnt, and which was objected to as a clog on redemption, 
which the court' had no difficulty in holding that it was not. In support of 
th'oir conUaitum the mills relied on a long series of English cases which 
forbade a mortgagee in possession to charge the mortgagor for any persona! 
service. B»>t most of them were doubtless influenced by the usury laws 
since repealed, and apart from an artificial rule not sanctioned by the Act<*> 
the Court was not prepared to enforce it when it was not shown to be either 
unrensonablc or nnfiiir.t®' 


1646. Covenants cloggtog Redempllon.-A clog on redemption mav 
aBSume as many forms as the ingenuit^^ of the mortgagee may suggest In 
one cose it may bo clause for pre-emption (§§ 1549—1552); in another case 
It may be for preferential trade (§ 1549). in a third case it may assume the 
garb of an independent lease (§§ 1641—1544); in the fourth^case it rrll 
undu y restrict th<* right of redemption, confining it to the mortgagor per 
sonally; or it may unduly postpone it so as to b(‘ beyond the reach nf fhl 
mortgagor; but the test by which such covenants, whatever mav he th.Y 
fom, or «houl,l be judged, is whether the added ckL^rLlrs Uw 

bargain imconHcionable, or was it the result of improper nressnrl • 
dealing or undue influence, or had it the effect of rendering Jedemntin 
hihilive or penal? In order to see whether a coveS ?s ^ clo^r not.Z 


(1) SomiMt V. Jarrah - THnOter, <tc., 
OwjoroHos. n»0*l A.C. 323 <327). 

(*) O. A. C. Kregtingtr v. New Paia- 
tonio Meat, ^e. Co., (10)41 A.C. 2fi (30). 


(4) See Sb. 72. 7<] 
(6) Hopt MUU 
13 Bom. L.R. 102 


Cawfuji, 
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Iruusaction luu^t be viewed us a whole, for it cannot be predicated of any 
of covenants that it is invariably a clog on redemption, though there 
aie undoubte(U\ some covenants before noticed that do full within that 
calegory. There is often only u thin invisible line between such covenants 
a» iiie ett.ctiial to bar the light of redemption and those which fetter the 
lii^lit so far as to become obnoxious to law, and are then void. Such. 
eoVeiianls are improper if they unduly fetter the mortgagee's right to- 
transfer the properly, curtail his enjoyment thereof, or are unnecessarily 
l•p[<ressive or unreasonable. In other words, the mortgagor cannot tic 
rlown the mortgagee to covenants which do not substaiStially impair his 
si-curity, or confer upon him an advantage which is unconscionable or 
o|i[>ressive. This is a principle embodied in the maxim. “ once a mort¬ 
gage always a moi'tgage,"^’’ and which means that a transaction which 
Was a mortgage at its inception, is not permitted to bi‘ converted into 
S'Miiething else to the detrlmen of the mortgagor.(2) Where the relation- 
slii[) of mortgagor and mortgagee is once admitted or proved, it is for the 
mortgagee to shotv that relationship had come to an end. Where how¬ 
ever, the mortgagor admits subsequent fresh transactions, and it appears- 
frum the Revenue Register, that transaction was admitted by the mort¬ 
gagor to be an outright sale, the burden of proof would then be shifted 
t" till' mortgagtir. who must then show that it was not so.f^> The ques¬ 
tion whether a covenant is reasonable so as not to go b€*yond what is- 
necessary for th<‘ proli’ction of the covenantee in a given case is one of law 
and not one of fact.(^> If a stipulation is for the benefit of the mortgagee 
and is a part of the mortgage-transaction, it is but a part of his security and 
necessarily comes to an end <»n the discharge of the loan. On the other hand, 
if the stipulation confers on the mortgagee a collateral advantage over and 
above the security for his debt, it would then be a question whether the 
a<lvanta‘Te is a clog or a fair recompense hn* the risk run by the mortgagee. 


1546. The covenants clogging redemption may assume any form, and 
jiriv be either contemporaneous with the deed in which they are embodied, or 
the'v m-ay be subsequently entered into; as where the mortgagor many years 
after tin- ex(‘cntion t)f n mortgage borrowed money on simple money bonds in 
which he stipulated that he shall not redeem the mortgage until payrnent 
,.f the amount due on the bonds, but the clause was held to clog 
aii.l was declared void.fW In another case a mor gage to secure -t^^OOO ».d- 
viiieed by the mortgagees contained a covenant by the moilgagor for pay- 
nei t to\he mortgagee of £3,570 by eighty-four monthly payments of 
U-MOs each wifti a proviso that the mortgagee might at any 
time .iive the mortgagor fourteen days’ notice demanding repay- 
i.tent of the sum of £3.000 advanced with interest at o per cent 
Mnivillp T held that the proviso enabled the mortgagee by 14 

notice to require payment of the whole f3 000 with interest 
at' 5 percent, and then to repay the same already paid under the 


(I) Or. as Lord Davey put it. once a 
• t-ays a mortgage, and no- 
novtgage.” Noakes <k Co. v. 
iC. 24 ; followed in Bajmal 
B. 154. 

Co. V. Rice, [1902] A.C., 
in Jarrah Timber, Ac., 
V. Samuel, (19021 2 Ch., 
V. Shivaji, 27 B. 154. 


(3) Ko Pv V. V. Pe, [1905] Bur. L-R-r 
37 (39). 

(4) Mitchael v. Reynolds, 1 P- Wms., 
181 ; M<dlan v. May, X M. & W., 653 l 
Tallis V. Tallis, 1 E. & B.. 391 ; Douden 
A Pool-, Ltd. v. Pook, [1904] 1 K.B., 
45 (50. 51). 

(5) Rajmal v. Shivaji, 27 B. 164. 


mortgage, aiv 
thing but a r 
Rice", [1902] / 
V. Shivaji, 27 
(2) Noakes 
24 ; followed 
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eovciiant, and that as such it was voiil as clogj-iiig liu- t.l r. 

'i'lif mortgagor is not debarred from, redeeming merely beeaii'^e he liad r a-, d 
t<i ])erform certain stipulated services tu Govenmiem ‘ tin- result <d u h . h w e- 
Ihat the usufructuary mortgagee s ju'otits were proportionately reduced owing 
to Ids being thereupon obliged to pay the full t.hAcrnment assossuu-uit.G) 
Similarly, the mortgagor’s promise to pa,> a I'urllier sum of money after 
d' t'ault has been held to be penal and v<dd.<-' S.j a >tipnlatioji Umt the 
mortgagor shall not alienate the property petiiiing the mortgage i> a clog on 
odemption and. therefore, invalid.<•*' So is a covenant mad.- by the inort- 
gagt)v that he would not redeem except “when the entire niort''age money is 
jaid up from the surplus profit." an.l which is clearly a clog on redemption 
inasmuch as it was both oppressive and penal.So is also a stipulation in 
t hr mortgage deed that the mortgagor should pay the mortgage mouev within 
liie stipulated period out of his own pocket without selling or churidug the 
M.nrlgaged property.(6) So the clause in th,- deed that the interest and 
principal due on a mortgage for a fixed term of 20 years should be paid on 

gage was to i)e converted into a 
sal.' was held obnoxious to the saim- .»bjection.(7) Still more arbitrary is the 
.-livemuit that the mortgagor shall n-deem only when the mortgagee demands 
his money, and which places In', rigl.t of redemption at the merev of the 
mortgagee.So also is a condiii..n that the mortgagee should remain in 
pennanent possession of the [.rop. riy as a tenant,O) or that the term of the 
Msiifructuary mortgagee fix<-<l in the first instance for twelve years should be 
ivn.-wi d again and again every years thereby creating u peipetuitvtW) 

or that the mortgagee siionld eoiitimi.- in possession fo'- I:’ years oven though 
the mortgage-money be paid earli.'i','*'' or a vague redemption 

should he postponed, till all debt* dny from the mortgagor arc paid ofi.Ctti/ 
Ihit sueli a condition when eleerlv im-.-rted in the b.iiid would create a right 
uhi(di could be unforced.though tln-re is no doui>t tliat if its effect is to 
iinlufinitely postpone redemption, it will not be enforced.Thus, in one 
<-ase, postponement for thirty years,and in another case for' twenty 
yuars.ri^) was held to be unreasonable. And so where in a jiossi-ssory mort¬ 
gage for 11 fixed term, the mortgagor s.mght to recover possussi.m on’expira¬ 
tion of the period, but was resisteri l>y tlie mortgagee on the plea lliat owing 
to the mortgagor’s misrepresentation la- had not receivud tlie full benefit pur¬ 
ported to be given him by tliu m'.rtgagu. and that hu bad consetpientlv been 
umd)le to recoup himelf the inom-y liu had advanced, it was held that in the 


(1) Ilootii V. Snlvation A rmij 
AHAor.iaHon, 14 T.L.H. 3. 

(2) jSem^fe in fihimn v. Wajhavatiini 
rhuryn^ 24 U. 4^^2. 

(3) Mfirtfuis oj Norlhamptott v. Polio*'. 
15 CU. [).. 190 1210); Mailarnya v. 
hnraytt, 1 M.H.C.R., 81. 

(4) liam Snran v. Amnia Kuar, 3 A 

im h\n. 

(5) Kanflhai Singh v. Bahuain, (l9lo» 
13 O C 128. 

(0) Semhle in Jhnndn Singh v. Wahi'l 
addin, 38 A. 570 P. C.; Sarahdawan v. 
fUjni Singh, 36 A. 551. 

(7) BUhtn Singh v. Jnimal Singh, 
{1000) P.L.R., 128; 8 I.C.. 563; Sukhu- 
dial V. Ananl Ram, (1894) P.R.. No. 131 : 
Oopalchand v. Mohan Lot, (1906) P.R-. 
No. 0. 

(8) Narayan v. Rawji {1884)» 


25 i : Sari v. Mofi Itam. (1896) B.P.J. 
* 20 . 

(9) Mohatnrd v. Jijihhai. 0 B. 624 ; 
Suhrao V. Manjapo, 10 H. 706 : Sheo 
Singh V. Sib Bahadur, 0 I.C., (All.) 707; 
Pa at urtapnii \ . Sa m uriapat /, (1011) 21 
M.L.r.. 1910. 

(10) Sc\akitndha%\ v. Trlnilal, 30 M. fil. 
(in Paynarhipnli v. Samarlapoii, 35 

M. 7 H- 

(12) VuMha'antw VUhohtt, 12 B. (234): 
fXplaining Ranut v. Martand, 11 13. (236), 
a'iff, 

(13) Ptr Sar^'ent, CJ.. Xfuihwanl v. 
Vifhoha. 12 n. 231 (234): bee Her Maho- 
do it V. Balawhhul. 9 B. 233 (235). 

(14) Courtenay v. Wrighl, 2 Gift.. 337; 
HoitarJ V. Harris, 1 Vem.. 32. 

(16) Talbai V. Brnddyl, 1 Vem., 183. 

(16) Coirdry v. Day, 1 OiO,, 316. 
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.absence of any stipulation express or implied in the mortgage-deed depriving 
.him of his right to recover possession, he was entitled to recover it relying on 
his proprietary right.f** 


1547. Apart from postponement the right of redemption might be 
uTululy restricted in a variety of ways. A covenant in an usufructuary 
.mortgage that if the mortgagor did not redeem on the due date specified 
Jie should no-longer possess the right of redemption is a clog as it unreason- 
id)ly restricts the mortgagor's right and is otherwise penal.Such was 
also the view of the Privy (’ouncil taken in a case in which the mortgagor 
had stipulated for re<lemption on a date specified after 5 years adding that 
in default the mortgagee should take possession in lieu of the principal for 
a period of 12 years. Default being made the mortgagee sued for possession 
and the mortgagor ottered to redeem which he was held entitled to do by 
the terms of this section, the terms of which were peremptory and unqualified 
by a ■■ contract to the contrary ” as in the cujje of several other sections.<3) 
Again, while it is perfectly reasonable to stipulate that redemption of 
agricultural lantl shall take place only during the fallow season it would it 
is said<^’ be unreasonable to make that stipulation in respect of a grove; 
but there appears nothing unreasonable in a stipulation that whenever 
redemption does take place it shall when the trees are not in fruit. 


1548. A condition by which the mortgagee strives to obtain more than 
his.principal, interest and costs, or gains an undue advantage oyer his debtor 
has always been relieved against in equity.Thus, where in an Hazara- 
wara^^^ mortgage, the covenant was that, if the principal were not repaid 
by a certain day, the mortgage should be redeemed by payment of one mura 
of rice for each rupee of the mortgage-money, which would give the mort¬ 
gagee at the market-rate at the time of the suit treble the amount of the 
•original advance it was held that the condition was unreasonable and penal 
and could not be enforced.^^J So also, in another case, where the sub-lessee 
•of a theatre, who had an option to purchase the lease fi-om the lessee on 
payment of £2.000 within a particular time, arranged with a stranger for a 
loan of £2 000, and it was agreed between the sub-lessee and his lender, that 
as soon as the lease-right was acquired, it should be mortgaged to him and 
a legal mortgage of it executed, providing for, among other thmgs, the pay¬ 
ment of the loan with interest at 6 per cent, and a third of the net profits 

of the theatre and for the payment of the money m 
instalments of £100; the mortgage was to secure not only the repayment of 
the £2 WO with interest, but alsl the payment of all other moneys payable 
by the Tvenant. so that the mortgage was “ot redeemable on payment of 
• • 1 SfVi ir\f£kt«AQf hut must continue to subsist to the vGry gdu 

of the proportion of the profit. 

Some of the instalments were in arrear. and the^ mortgagee gave noface 


(1) Nidka Sah v. Murli Dhar, 25 A. 

US P o 

(2) Guiafc Chand v. Pnneham, 69 I. C. 
.(P.) 338 ; Aft» Nyin v. Kadirtsan Chetty, 
28 I.C. (R) 264 ; Ram Bali v. Ram A»ra, 

12 O.L.J. 105. . 

(3) MW. Sher Khan v. Stvami Dayai, 

-44 A. 186 (189) P.C. 

(4) Ana}ii Ram v. Kalwa, 61 I.C. (O) 


6) Talker v. Small, 3 My. & Cr., 70. _ 

6) This kind of mortgage occurs m 
nara and resembles a Welsh mortage 

mortgagee being in poss^ion and 
ig the rents and profits in ueu ol 

7) Mayilarayar v. Subbaraya, 1 M.H.C. 
81. 
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toScT“bthe n.orlg.ge,. offer.,I 
the amount due Th ’ ^ ^ 'mortgagor insisted upon puling hiju 

acLp but the creditor refused to 

ornavmenrn? t>;e g«gor having then instituted a suit to rc-deen. 

o?dl£ri.f- 

restraint upon the equity of redemption md on was au illegal 

was held, \hat on the Lalogy oT a Notice ^ 

he could not withdraw it withLt the consent of the mS^LoTEi^ T*"" 

authorized act such as a partition entered into bv the 

affect the mortgagor’s right- to redeem ;(Z) nor d^s a cUu^“T'‘ 

H«Ie.(» or that the property should fol- ever regain in The 
the mortgagee on his paying a fixed rent-.(^) or that if theToff 
IS not paid on the due date the mortgagor will sell tile 
mortgagee at a price to be fixed by umlhes But 

the mortgagor from selling the mortgag^ed propertv\o^t?./ prevent 

sequently to the mortgage.To the tame cate^^^ sub- 

to pay compound interest (§ 1553). ^ ^ belong stipulations 

1549. A covenant giving an option «.f pureliasc to thr. 
oovenanta lor 'TY ‘'i'* for it depln^lf uS 

Me“.” * ” - t .rvt“r r 

t. u. covenant .hnrir'L: It .,':r\ntt 4 ^er:;;;;;:,;,'"rnvr‘th^° ' 7--1 

clown to the prL at wS he isTTl? thTn‘ "’.^rtgagor is tied 

whether the collateral advantage stipulated for by "the mori"a 

not unconscionable or oppressive, though it mav not rin ‘8 or la 

Pn.a facie, however, the «tipuIation"mayTe^T rc^d 

IS to be so regarded in every case, for the question is one of fact 

he decided in each ease according to its own circumRtan/.«« Ib/ 

n,„ne,l in the deed i, „ fair ma?ket.pricrat the ?he Ih/ 

to he e^orced, it will be an element in detenninine the nneT ^o^gbfc 

ness. But a stipulation for pre-emption maybr^pos^ed to Z.fZ 

To be valid it must co-ordinate with the existence of the T 

m ust not o utlive the security. For if it is to continue eJ^Ttefredemp** 

(I) .V/rtH% V. m/de flSOftl, Cli. 747. 

1® W R 'S 

(3) Kanai/aM v. Pytirtlal. 7 B. 13tt. 

(4) Mahomed v. Jijibhai, 0 B. 524. 

I«) Kannram v. KuUooby. 21 M. 110. 
mj Kanhayalal v. Narrhor. 27 B. 292. 

(7) B^nf V. HodhtM fI898). 2 CTt.. 

W 5 .Stanley v. WiUU [1899], 2 Ch.. 474 ; 
ii>mnlJat% v. Birauja, 22 A. 238. 

(") In re BdmtrtTM Ketate, 1| lr. Ch 


R.. 3«7 ; Fialiors Mort., (5th Ed 1 S i-iftT 

(lT7Tr' R WT 49 (466, 

ITiWf. [1899L"'rch ^'474 S78T7q^ ''■ 
« Bdward-e Eefat^ h X ’ R ’isJ" 
Hargreave. J.. went too far in ' 

^ ‘‘ontrit waa TlIf 

primed u made under prej,^ 

Rw* V. Hoddinoa (18981 oi^' ®®® 

(321 ); AMm/ A*”z V L?'’ ®07 

p.w.R. 123 . 41 r.c.’ 397 !^ 
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it is cleui'ly m so tur as iho iiiorigagi-r does not get back^ the 

property iu the stale it was in at tlie time of the mortgage. As Rigbj, 
L. J., put it; ■■ J’lie i)roperiv which cojnes back to the mortgagor must 
not be worse than it was when it was inortgagod. and the mortgagee must 
not either expressly tn* by implication reserve to himself any hold upou 
the property after the tiiix' for re-lemptiou has arrived, and the right of 
redemption has been put in force, '1 bus a coM iiant that during the 

continuance of the mortgage, wln tlier any money should or should not be 
owing on the security, the- nM.rti'ager shall not use or sell in the house 
anv malt liquors except '•uch as sir u!il bo purchased of the mortgagee, v\as 
a clog on redemption, and the mortgagor was held entitled on payii^n.- 
to have a reconveyance, or at bis option, a transfer of the security, free 
iu eitlier case from the tie. But in another case in which m addition 
to the redomotiou being deferred for one and thiiLy yeai-s ihoro was a furtner 
provision for'coaliniiance of the ■* tie •• for at least 28 yeap from the date 
of the loan, and so long after as any money should remain due upon the 
security, it was pointed out that tlmugli such monopoly would be justihable 
for !i period of Hve or seven years.still when it is extended to a long 
term of, “say, iweuty-eiglit years,it could not be upheld. So m 
another case where a. loan nas made to a cominmy on the term of a letter 
whereby the bon-ower agreed to secure repayimnil of the loan with interest 
bv the transfer of certain debenture slock, and it was stipulated that i< 
lender should have the option of purchasing the whole or any part of tbs 
debenture stock at 4U per cent, at any time within tAvejve 
that the advance should become due and repayable with interest at thuty 
days’ notice on either side, the stiijulation giving the option repurchase 
being stipulated to be enforceable. ev«>n after the tim^ fixed for ledemption^ 
waslekl to be a clog on redemption, and, as such yoid.(6) Ihe same fate 
befell a covenant made by a mortgagor of shares in a tea company vh.. 
agreed to use his best endeavours to secure that always thereafter the 
nSrtgagee should have the sale of all the company s tens as broker, an 

in the event of any of the eonipaiiy s teas being sold otlicr\yise than 

thrmiah the mortga«^ee. to pav him the amount of the cmnmission he 

would^ have earned if the Leas bad been sold through him The 
being naid off the companv afterwards changed then Inokei an»l thc> 

we^held to be so nntitled.(*> A covenant whereby the 

u*wv ^\t duriu^ lluj dui'iiUOii of iiioitgago i. 

2S 


(1) Rice V. Noakes <t' Co. [U^OOJ. 2 
Ch.. 446 (467). O.A.. reversed on a differ¬ 
ent point in Naokes tfr Co., v. Rtce [1902). 

^ (2) Noakes tb Co. v. Rice 11902]. 2 

(3) Teran v. SmitA. 20 Cli. 

(729); followed in Biggs v. HoddioU. 

[1898] 2 Ch.. 307. 


(4) Morgan v. Jeffreys, (19101 1 Ch. 
020; (629) Attorney General v. Bregleton 
Ac., Association, [1900] 1 Ch. 276 (282). 

(5) iSamuef v. Jarrah Timber. Ac.. 

Corporation, [1902] 2 Ch., 479. 

(6) Bradley v. CarriU, [1903], 

263. reversing [1901], 2 K.B. 650. 

(7) Harwood v. Millar's T%mber, 

[1916] 2 K.B. 44. 


A.C.. 

Co., 
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<late of possession charging him with liability to pnv iIk- nnoars of rciii 
and the cost of rent suits against tenants is clearly a cii)g on reileinjitioii.^’’ 

1550. The mortgagee, specially if he is a mortgagee iu possession, 

is loth to give up possession if lie limls it protitable. 
rcdemotion*^^^ There is moreover, a rooted mania for land in this 

country. Consequently the mortg:iL:ei’, often stij)ulatcs 
for the continuance of his possession in some ftain or other even after 
redemption. The question how far such covenant is binding do])ends upon 
the nature of the covenant and its reasonabk-ness. A covenant that the 
mortgagee shall even after redemption continue as a perpetual k-sseo is 
clearly a clog,t2) a fortiori if on failure to redeem, an usufructuarv mort¬ 
gage the mortgagee is to be treated as tht> owner r.f Uie lam] niort"a'»cd 
to him.(3) 


A somewhat curious casa arose in Ik nibay. In 1807 .,i- ]H(i,S Ilia 
mortgagor boiTowed Ks. tllH) an<l placed tlia iiiorlgag.a in possa-skn of his 
land being apparently allowad to devehp it and plant fniit tree- iharetai. 
The mortgage provided that redemption should iif.t taki' placa until after 
21 years, and that, if the mortgage was not radramad, than, tlu- mt rtga<'e«’ 
was to continue to enjoy the land and take ih ■ pii tils in lieu <f intaivst 
The deed also provided that, should at some fnlnr.- litue, aft«-r the ixpirro 
fion of the 21 years, the mortgagor seek to redeem, the mortgagee should 
not be required to give up possession until lha fruit livas laid caased bear- 
mg fruit. The 2 years ended in 1888, or 1881); and in 15)1:1 the mortgager’s 
successor sued for redemption. The m. rtgag.-e ebiinud to held the land 
so long as the fruit-bearing trees were upoti the land. And the Courl 
won d have upheld the covenant wera it not for tha imovisions of Ilia 
Dekklinn Agriculturists’ Ualiaf Act which (tiabb.l tha mortrraccr to ev.da 
Ins oovununt.(^) But it is subinittfd, that apart froju Act 

mortgagor had the right to r«‘deein ns tin* eovaiiant nractienlly gave the 
mortgaga.' a perpetual lease and Inid the affect nf indatinitedv nostnonin.r 
the iiif»rtgagor s right of redemption.W .11 „ 

1551. Again, a covenant for pre-eiiLplion does not run witli the land 

Does not run ’ u species of contraet for the sale of im- 

wilh the Und. moveable property, the contract of |*re-etnplion stands 

on no higher footing than a contraet for the sale of 
tnunoveable property, and docs not of itself create any interest in or charne 
I- .‘‘"moveable property which is suliject to (he right of nm 
emption. (6) Tf it be regarded in any other light that is creatine a real 
riglit. ns. indeed, was held in some cases, then it would be void under tlia 


Zdhht Sitt'jlf, 2 


Lt$t litihfulur V. 

o I..J. 1 : 27 I.C. RSI. 

(2) /ihim li.io V. Siil-humm. H. 

toil : /{„ni X,train v. SurnOialh. fl Pat. 

423 ; 27 I.C. 337 : Pnnnanaud v. 
23 A.I,.J. .307 ; Daohn Jtni v. 
!<hfxMmnil. 11 N.L.H. laO; 31 I.C. SOfl • 
yihtl V. tihntu n»23) N. HR. In Rhi- 
Kunhxknittmtna M.W.K. 

-3R ; 43 I.f. tiKtl : it wa* holil tliat a per- 

I **’‘**‘‘* Kanom mortgage was 

'nli.l lKTmi«e it wn* tn>ale<l as an ano- 


maloiiK mortK«v'a: l.nt it i« snhmitte.l 

™ to all mort. 

mTc. (cTm4 

(3) Ran,tula v. Ij.mou PiUni. 43 M. 
OoM* 

(4) Ontu V. Xanij/nn. 4R H. 117. 

44^’a ^8''i‘p^'‘ JJfiy'i!. 

(6) Ptr Ayvanyar. .1.. i„ v. 
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ruic agiOiibt ()cr[K'tuila*s,<0 of remoteucs^s. But it may be available 
as^ainst a traiislcreo without cousideratiou or with notice of the covenaat.^^^ 
tlidugli a fovciiautur coulcl uot otherwise biud his representatives and 
as'igns evfii though he may have intended to do so.t^' Such a covenant 
i- tlh'ii di'iingtiishable from that for renewal in leases, which runs with 
tlie land, and which accordingly creates a liability enforceable against the 
1.'^sor’s transferees irrespective of notice. 


1552. A covenant for pre-emption may he enforced by either a suit 

How q 1 reed specitic perfor-niance of the contract of pre-emp- 

ow e 0 e . tiou. or the same right may be set up as an equitable 

defonci' to the mortgagor's suit for redemption.In the former case the 
liinilation i-- that [)r<)vided by Article 10 of the Limitation Act, which 
allows one year from the time when the purchaser takes (under the 
transfer sought to be impeached), physical possession of the whole of the 
I'ru[)erty transferred or re-transferred; or where the subject of the sale 
doi.'s not admit of physical possession, when the instrument of sale is re- 
g^tered.^si The right to enforce a covenant for pre-emption accrues 
.•li'iiinst till- mortgagee by conditional sale as soon as his right of property, 
la-eomes mature, as when his decree is tiiade absolute.A suit for pre¬ 
emption by a co-sharer where the vendee has only obtained formal posses- 
sii>n i>. lioweviT. governed by the six years’ rule under Article 120 and not 
Arliefes 1(» or 144 of the Limitation Act'.t^> Hut should the pre-emptor 
fail to enforce his right within limitation, his claim though barred is not 
extinguished,(®> and he would not therefore be precluded from setting up 
his equity by way of defence. But while he is not so fettered by any 
positive rule limiting his right, it does not thence follow that he may set 
up the right by way of defence at any time. For in such a case he may 
have to be confronted with the pleas of laches, waiver, acquiescence or 
quiescence or other forms of equitable estoppel. 


1553. The payment of compound interest is not to be regarded as 

penal in every case, for where it ist stipulated and is not 
CommissloE : prima facie exorbitant or unrea^nable, it must be 

bonus: compound ^ contract tliat ivdemption shall be subject 

' to the payment of a bonus has been upheld.Thus, in 

a case<^®> the mortgage was stated to he for t'1.000 but only £700 o\it of 
this was advanced, the rest haviing boon deducted on account of the 
riskiness of the security. It was held that the whole amount of £1,000 
could be recovered on the mortgage. Genernlly speaking, where advances 
have been made by a mortgagee to a mortgagor, upon security of a specu¬ 
lative character, such as building estates, the Court will, in taking the 


(1) Per Shephard, J., in PamMami v. 

Chinnariy 24 M. 449 (457); followmg 
London A S. W. By. Co. v. Comm,, 20 
Oh. D., 562; Trevelyan v. Trevelyan, 

5!t L.T. (N.S.)* 851 ; Nobin Chandra v. 
N<ibab Aliy 6 C.\ViN., 343- 

(2) S. 40. anUy Haris Park v. Jahitruddi 
C.W.N., (575). 

(3) Nobin Chandra v- Nab b Ali, 5 
C.W.N., 343 (347). 

(4) Ramaaami v. Chinnan, 24 M. 449 
(405).. 

(5) Art. 10, Sch. II, Indian Limitation 
Act (XV of 1877). Previously Art. 113 
or 114 (Act TX of 1871), (now see Act IX 


of 1908). 

(0) All Abbas v. Kalka Prasady 13 A. 
405 affirmed in Botul Begum w Mansur 
Aliy 24 A. 17 (2C) P-C. 

(7) Battil Begum v. Atansur Ali. 24 A. 
17 P.C. 

(8) KanharankuS^ v. Uthotli, 13 M. 
490; Krishna v* Ktsavany 20 M- 305 (311); 
Bamasami v. Chinnopy 24 M. 449 (464, 
405). 

(9) Fisher. 1384; cf. the- provisions 
of the Contract Amendment Act. 1899. 

(10) Potter V, Edwards, 26 L.J- Ch.r 
408. 
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account m a redemption-action, allow the mortgagee sums actuallv do- 
ducted by him for commission or bonus at the time of making advances 
provided the deductions were made as a part of the mortgage-contract’ 
under a bargain deliberately entered into by the parties, while on equai 
terms, and knowing perfectly well what they were doing, and without any 
improper pressure, unfair dealing, or undue influence on the part 
of the mortgagee, the Court treating the transaction in each case 
ns amounting in fact to the payment of the whole amount of the 
advance to the mortgagor, and the return of certain part of it to the mort¬ 
gagee as a consideration for the accommodation. After paving in the 
money the mortgagor cannot be allowed to turn round and say ‘‘ though 
I have paid you that money and agreed that it should be received by you 
as a consideration for the advance you have made me, I will strike it out 
of the mortgage-aceount.d) Other instances of loans with a bonus are 
furnished when debentures are issued at a discounb.(2) or when a price for 

buMTng°'C£lies“»by 

1654. No Clog on Bedemptlon.—It is perhaps unnecessary to state 

No mortsSEo no against clog on redemption only applies to 

clog. ^ mortgage. If therefore the transaction was not u 

* 1 u no covenant could be attacked on the ground 

of clog though the principle which underlies that rule may equally avail 
to invalidate it but its invalidity must then be tested by the general prin¬ 
ciples upon which contracts generally are voidable. A deposit of <hare< 

loan made on condition that the creditor should have the 
option of purchasing the shares at a fixed price up to a certain date was 

nmounb to a mortgage, and that, therefore, the covenant could 
not be fittockcd as a clog on redemption. 

1665. Long-term mortgage.—'I'he covenants of a deed may be onerous 

Oneioua covenant* , ground alone be avoided as 

no clog. clogs on redemption. A long term in a mortgage does 

.. . "Of necessanly amount to a clog on the equity of redemp¬ 

tion since it many be to the mutual advantage of the parties that the 
mortgagor ehould not be obliged to find the money and the mortgagee to 
call for it. A long term only becomes a clog when it is such ns to lender 
redemption practically in^ossible. or where the bargain is unconscionable 
and the long term is unaccompanied by any corresponding advant¬ 
age to the mortgagor. A long term in an usufructuary mortgage is even 
less objectionable, since in that case there is no danger of the mort£»flf.P 
money moun^g up to an extent when redemption biomes impossiwf L 
wh^ the mortgage money far exceeds the value of the property ^ Sn fho 
mortgagee may stipulate for his possession for a number of years 


(1) Mainland v. Uj^ohn, 41 Ch. D., 
126; Northatnpion v PoOcck, [1892] A.C., 
1 . 

(2) In ra Anglo-Danubian Suam Navi- 
^ion Co., L.R., 20 Eq., 839. 

(8) Re PhiUips. 27 Ch. D.,;609. 

(4) London and Olobe Finaneo Corpora¬ 
tion y. Monifomery. 18 T L.R. 661. 

(8) ZuJftqar {8^) r. .^8ur^ Ptrtad, 


fl O.L.J 366; (1922) Oudh 221; fioban 

1 982; Ram- 

ehand v. Ohvlam Hatan, 72 I.C. (P p 1 

941. Mere high rate of interest ia ’ no 

Mohamad Alt. 
7 OX.J. 389 ; 68 I.C. 116 ; Roza Mahomed 
V. Rom 12 O.L.J. 222. Contra Ma- 
V. Ramxan AH, 3 O.L.J. 746; 

Uo J«C* 4M. 
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-IV t:; ‘O .-,w r.i ui- .-vt-n ir.ii yvars^^i ..nd the Court uvi-n 

,,,.1 .' m' ll,'' I- U.- .-tf.-H in.l il- ,tlK- 


11 111 


i • I kj .1 


\\i 


, „ ,1,.^ ,M.iiA . , i:i v,-„i-s. tliu liulrtgagu would hold 

:;;;;u„;;"L:d i!";, i.; u.„,tg.;goo si,, ^ -d,u„ptiou 

|„,1,1 thu laiul at a tixod rout m |„ r|Htl,,lv, and which j'' ' „( 

..l„a .cd.-iupli,So it was held to I,,; a clog .'Vyt '' , 

mint t unilv nnvvil tu postimiif ivdnnption tor a pen<.d of -10 wais oi 

I 'sU :;:;‘;tiou was „,.'.,:dL„„.ti„„ hw 70 vears t 

Tdth vuav failing that no ndviuption tor aiiotlu-r /o joar^.W 

i.roPfVtv ua^ crivliKT a ivlurn of 'Zr> p.o. on thu morlgagu-moneyd > Ihe c.ibc 

I J u-orsL- u-heru redeinpti..n was fU-fnimd to 70 years and on 

of Es. 90 the mortgagee was making tliat amount ?‘■‘‘‘V.- 

ooYonaut in a mortgage with possession for a tenn of 8- jeais ^ 8 . 

inortgagcr the right to redeem i nl^ one day and only 

whieh the mortgage wa^ to become a sale was cleailj a clOo- . 

-zrihariho loX!;;:; u- "f 

r:q:a;v£&:d:;?}»£i^ 

mortgage stood good for 3» Nears. 

iRsifi There is nothing against the mortgagee obtaining a collateral 

idvanta'H- for a fresh consideration. It has been held 
Later contiact cases that where in bonds executed subse- 

no clog. -- ~~ 


(1) Puinbnfnu' v. Ramkeh. 10 I.t'.. 

(All.) 243. •• IP 

(2) V- Goymhu. o« I k- 

<01 603, DiiUhavdn v. Amurd'i, I 

A T T 492 ; 23 T.C. 92(1 (3.> years) : 
Fnnjdarv. Abdul Samnd 54 J. 394 : (1924) 
4129 : S. Nalhu Ram v. Shadi Ram 
P.W.R. 40; 49 T.C. 946 <30 years). 

V. Shib Sani (1919) 94; a2 I.C. *>•^2 hf 
vears) Sundar Sitigk v. Hukom livigh. 
(1914 P.L.R. 219 ; 24 I.C. 920 (5() years). 

(3) ifom Prasad v. Jngrup. 10 .A-U.-J. 

157 15 I.C. 880; referring to Morgan ^. 

Jrffreya, [1914] 1 Ch. 620 witl.out com¬ 
ment. butNvliich -was distmguisliable 
on the ground that the mortgagor was 
a man of no education who mortgage<l 
his newlv acquired hotel to an inex- 
pcrienced mortgagee, a brewer. wdio 
stipulated for continuance of A*'® security 
for 31 years and a further stipulation 
that the mortgagor should purchase ^ 
liquors exclusively from him for a hxed 
term of 28 vears or more if the 

money remained unpaid at the scheduled 
,.ate 3 —the cumulative effect- of all of 
which were considered. Dulari v. Lai 
Bahadur, 28 I.C. 129. 


(4) Mahomed v. Mahomed, (1911) 9 
M.L.T. 4(»2 ; ^ I-f"* (Mad.) 106S. Conlrti 
Roza Moknmed v. Rarn LaK 12 O.L-T. 
222 (no rosamption for 25 years. A 
oloc 

(5) Abdulla V. Sadvlla, 15 I.C. 917. 

(fi) Rambarnn v, Rankean, 10 i.U. 

(All.) 243 (244) ; Kunj Beharx v. Prag 

yarayan. (1922) 283. ,• l P 

(7) Sheo Singh v. Stb Bahadur, 0 I.C.. 

(All ) 79" - Pamietlapati v. Siimur}npalt. 
(1911) 21 M.L.J. 1010; Mahomed v. 

Rijbhai, 9 B- 524. . j- o 

(8) Kaniz Pizza Bill v. Daladtn. 2 

Oudh W N. 650. 07 I r 

(9) Madho Singh v. Lachman, Hi t-^- 

(O) ?)09. . f 0*1 n c 

(10) Rom Dos V. Swatnt Doyal, 23 C)A. 

108 t 57 I.C* 553. . q|*| 

(11) Bam Oar^esh v. Rtip 8 

I.C. (A) 944. , ^ci T 

(12) Narayana v. Appala, 41 M.L.J. 

'’^®fl3) Ago ^'Muhlmad v. Venkatapaya. 
35 M.L.j. 287 ; 48 LC. 379. 

{U) Mnxtvell v. Tippmg, [1903J 1 

R. 498. 
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qucntly to the mortgage, tla* iiioitgiig«4- >-lipul;iics against ie<liiii|>ti.>ii. 
until payment of the boncl-(k‘bts although the tatt»-v ilebt eaum't creati' a 
charge on the property, the mortgagor nmsl satisfy it befojv hr can 1>-' 
allowed to redeem.On the t'tiier lianil. it has l>ren laid d- wn i i otlirr 
cases that such a covenant is a clog on r<‘drmpti'>n. ami cannot be i-ii- 
forced.(^) But the correctness of both these views may well be d' nbted. 
For while, on the one hand, if the iiuntgagor is i-nlil!ed to redeem on pa\ 
ment of the mortgage-money and eosts. he eouhl not l)e iliwarted l»\ an\ 
impediments, though of his own creation, unless they can be shown to br 
necessary for safegviarding the security: so. on the other han<l. to hold 
that in every case such a covenant is a clog woobl lead to the far-reaching 
conclusion placing a fetter or clog not so mueh on re<lemptit)n. as on the 
mortgagor’s liberty of aelicn. So in a nsnfrnetuary mortgage, wlu-re il 
was agreed that the mortgagee shoidtl. hy ivmaining in possession h.r 2.j 
years, satisfy himself both for princii)al and inteie-t. Iml that, if the m<Tt- 
gagor wished to rog.iin posst'ssion of the land within that time, ho might 
do so hy repayment <<f so nuich of llu- principal ,ind twcnty-fivo years’ in¬ 
terest as might then be thie. tla- e<aUract wa> -ii't.iiiud i.n tbr s.'ronnd ilial 
the mortgagor having had the option, tlie ef)V»-nant was nut jienal. 'riuio 
was nothing to show that the mortgagee had over-r:-ached his dihtor,*^’ 
And there is nothing against the rnU- if tho movtg''gor, l)eing nnnhle to 
discharge h.i;-- liabilities, sells or relimjuishes bi- right in fnvcair of his 
creditor.“ 'I'be right of redemption will not be defeated, lu-wever, if 
the release, which must be made in writing<5' uhett the equity is an interest 
in limd<^' Wiis obtained hy fraud, or nppres-ii'ii. sucli as w<nilil invalidate 
n sale between an ordinary vender ami jinrc-hasei-; ur, if i)y means of the 
influence given l)y his position, the inortgagoi' lia- obtaiiua] ihe purchase 
at a nominal or insiifncient |>riee, thotigh nmli i \ alnr ah ne wonhi nr:t l)f 
snfiieient to ijiipe!u;*h tlu- sale, So. whiov- b\ an agreement svili-criuiiii 

to the mortgage, the mortgagor agreed in e<;nsi<lerati< n of being given a 
further time for paynxent. to give the mnrlgagie the option within the 
further time to become a partner with the mortgagor, the mortgagee also 
agreeing in that event to relieve the mortgagor, absolutely from pa.yment 
of the mortgage-amount, and the mortgaged property was to be constituted 
partiu'rship property, and the mortyngia* exerciseil his option to become 
a partner within tlio further lime, the covcnani was enforced.So there 
could be no question of clog in a mortgage where the mortgagor neknfiw- 
ledgi d an earlier d<‘ht ami prundsed to re-pay it within a certain time before 


(1) Unri V. Iin^ft$nhha* . 1i H. 23U ; .W/u- 
khftn V. Kh/iUt 4 A. H5 ; 

from in Sheo Shnnk/tr v. i* fir mo MohUm. 
2G A. ij6ft; Altu Khon v. lioM}u$o Kho^t. 
4 A. ; Panrhov. Df4>r<irom, Ci l.(‘. ^A!lA 
105; ro!lowintf ^fhd, Abdul Hotuid v. 
JoUai. (inoo) A.W.N., 207. followed in 
HargMful v. Tula Ram. H) I.f*., (AH.) 
222 ; Kumar v. JiUu Siuoh. 0 I.C.. 
(AM.i 52 ; RanjU Khan v. Rarndhon Singh. 

31 A. 4H2; Brij LmI v. Rtuuiani Singh. 

32 A. 051 ; Dhi Khan Singh y. Sfutnkar. 
0 A.L.J., 255 j Krishtiaii v. Mah^shwor, 
20 B, 340: but conlm in Rajmol v. Shivaji, 
27 B. 154 5 dianented from Hari v. Ralarn^ 
hhat. 0 B. 233. 


(2) Sh^.o Sh ifikor v. Pronto Mohlou. 
20 A. 559, 

ni fiojiuji V. Sotgahluima. 20 B. 490 
(4i»4|: Ku'jn'l Si„-jh v. Sat AVmjn. 27 A. 
i 7H, 

(4) Siiuhnyi Lul v. A'f/rfcar. 27 B. 287 : 
Mahowtd v. F.zckitl. 7 Bom. B.R.. 772. 

(5) Ami in Tmiia rogistored, S. 17 (<»). 
Indian Reawtrution Act (IIT of 1877). 
2 ^t®) Maant)] v. JohnAon, L.R., 1 Excli., 

(7) Knxyht V. yiarjoribanha, 2 Mae. 
& O.. 10; Ford v. Olden, I..R., 3 Eq.. 
4^9 ’ /few'w v. Joyce [18861, 1 Ir. R., 

(8) Rctve V. LUlc, [1602]. A.C. 461. 



1098 


TKA.VSKKK OF I'ROPliRTV 


[8. 60. 


which he promised not to redeem his present mdrteage.O) There is no 
clog in a covenant by the mortgagor that he sh»^ not redeem his first 
mortgage till be has paid off his second mortgage.But such covenant 
does not create a further charge on the property. It is in fact a covenant 
uliich can be enforced only against the mortgagor but is binding on his 
transferee for value.So again, where five persons execute a mortgage 
iiiul two of them afterwards compromise with the mortgagee and enter into 
a fresh mortgage, in redeeming the first mortgage, the heirs of the five 
are entitled to ignore the compromise.So again, there can be no clog 
where by a clause in the mortgage-deed the mortgagor stipulated that he 
shall not redeem the mortgage without first paying up rents of the mort¬ 
gaged property which he held as a tenant of the mortgagee. 


1557. But the case \Nould probably have been different if the same 
covenant had been inserted in a separate or subsequent deed.t^) There is 
nothing in law to prevent the parties to a mortgage from coming to any 
iirraugemect after the mortgage qualifying the right to redeem. The 
plaintiff had mortgaged his village to the defendant in 1846, In 1870 he 
compromised with the mortgagee on certain terms not alleged to be unfair 
or extortionate. His successors sued for redemption, but the Court had 
no difficultly in holding that the compromise had extinguished the plaintiff’s 
right of redemption.While a contract at the tiiAe of the loan for the 
purchase of the mortgaged property has always bei^n held to be a clog, 
>.tiil if only a day intervenes between the mortgage and the contract to 
purchase, the contract ceases to be a clog ipso factoA^^ The rule was 
invented probably to obviate the necessity of enquiry and investigation in 
cases where suspicion may be probable and proof difficult.The founda¬ 
tion of the rule is in the desire of the Court to protect necessitous mort¬ 
gagors. As Northington. L. C., said; This Court as a Court of con¬ 
science is very jealous of persons talcing securities for a loan and convert¬ 
ing such securities into purchase. And. therefore, I take it to be an es¬ 
tablished rule that a mortgagee can never provide, at the time of making 
the loan, for any event or condition on which the equity of redemption 
shall be discharged and the conveyance become absolute. And there is 


(1) Hart V. Vishtiu, 28 B. 34fl (360) 
F.B.; Durga Pershad v. Dukhi Roy. 9 
C.W.N.. 789. 

(2) Ran jit v. Ramdhan^ 31 A. 482; 
Brijlal v. Bhawani Singh, 32 A. 051 ; 
Imam Baksk v, Anwari Begam, 18 I.C. 
(A) 718 ; Ramcharan v. Jagat Beharif 
24 LC. (A) 737; Gayadin v. Oajadhar, 
24 I.C. (A) 61! ; Nathwa v. Kankaya, 
3 L.L.J. 432; 65 I.C. 642; Shanker v. 
Ragkunatk, 22 Bom. L.R.« 966; 68 I.C. 
384 ; Safdar Alt v. Qhulam, (1915) P.R. 
103 ; 30 I.C. 626; Ramcharan v. Jagat 
Behari, 24 I.C. (A) 737; Contra Kasar 
Kutnar v. Ka^hi Ram, 37 A. 634; Rajen* 
dra Narain v, Dy. Commissioner, 37 I.C. 
(O) 438 ; Ohanharaja v. Ram Harak, 2 
O.L»J. 60 ; 32 I.C. 740 \Lala Mohanlal v. 
Kishun Lai, (1923) A 454. 

(3) Hart Mahadaji v. Balambhat, 9 
B. 233; Ramadhin v. Sitta Baksh, 17 
O.C. 303 ; 26 I.C. 905. 

(4) Ram Narain v. Murlidkarf 5 Pat, 
L.J. 644 ; 58 I.C. 129 ; KaUa v. Hargiati^ 


34 A. 416. 

(6) Chhatar Mat v. Baijnath, 28 A. 742. 

(6) Sheo Shanker v. Parma, 26 A. 659 ♦ 
(distinguishod in Chhatar Mai v. Baijnath^ 
28 A. 742); Paramanand v. Matadin, 
23 A.L.J. 307. 

(7) Shankar t>in v, Qokal Prasad, 34 A. 
620 P.C. 

(8) Samuel v. Jarrah Timber, Ac. 
Co. [1904], A.C., 323; British South 
Africa Co. v. De Beers Ac. Ltd., (1910] 
2 Ch 502; O.A. De Beers Ac. Ltd., v. 
British South Africa Co., [1912], A.C. 
62; Kreglinger v. New Patagonia Meal 
Ac. Co., [1914] A.C., 26 (44); Shankar 
Din V. Munshi Prasad, 34 A. 620 P.C.; 
Hart Hat Baksh v. Bhawani Singh, 20 
O.C. 97 ; 39 I.C. 693 ; Dharam Singh v. 
Ganesh Ram, 43 I.C. (N) 399; Sangai 
Baksh V. Dudeo Singh, (1923) Oudh 143. 

(9) Per Lord Macnaghten in iSamU'Z v'. 
Jarrah Timber Ac. Corporation [1904] 
A. C. 833 (326), 
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great reason and justice in this rule, for necessitous men me nut tnilv 
ff^c *nen but to answer a present exigency will sul)inil tu miv 

^ras that the crafty may impose upon fhem.-<i) But leases between a 
mortpgor and mortgagee, to last during the pendency of a mortgage, are 
not bad in themselves, though they, like all other transaction, between a 

^ <^ertain degree of sus- 
- 11 ^“ ^ ode Ahlad Singh a Taluqadar of Oudh mortgaged two 
ti ipLr. on condition that the mortgagor was 

filWcmortgagee who was to have possession of the rest of tl,e 
villages and appropriate the profits m lieu of interest. Eedemption was 
to take place m any year during the fallow season. In 1870 the predecc- 
sors of the parties effected a eompromise by which the mortgago^i agreed 

of certain lands assigned to him in underproprietarv tenure; several vears 
flftemards the mortgagors representatives sued to redeem the villncref but 
the Privy Council held their olaim barred bv the eompromi.e wbieb lliev 

redemption adding: “There is nothing in law io 
prevent the parties to a mortgage from coming to any arrangement afloi- 
wards qual.fynng the nght of redemption. “(5) So eais have been cit' d 
befye where the prolongation of the period for redemption has been up¬ 
held ns offering no clog on redemption. (§ 1544.) Th^e case, must nnt 
be supposed to lay down any ingid rule of law. The question is one of 
fairness and mason. If tbt* term is long and the mortgagee reaps an 

ie th!. therefrom, it is a clog. If, on the other band ^it is 

neither glanngly oppressive nor unfair the Court cannot interfere with tlie 
free contracts of parties.(«> A mortgagor who first executes a mortgage 

«idls It to the mortgagee the sale may lie vobl for of her 
r^ftsons but it cannot W sot ntsirle as n 

1668. An excessive rate of interest is at limes spoken of as a clog (6) 

Exceuive Vu^ excessive interest primarily affects the contract; an.l 

l&t«reat. though it may delay and even defeat redemption it cannot 

w V A- cloc. a term which is applicable onlv to 

restraint which directly prejudice redemption. ^ 

1669. In possessory mortgages of agricultural land it is usual to sti- 

BedemptiOD In redemption shall only take place during the 

jeth. mnson and sometimes the month of Jelh (Mnv) 

. . ‘s m<*ntioned for that purpose. The intention of the 
mortgagee is m such cases to secure the crop which he has raised before 
f *nT"® possession. It is a perfectly valid covenant and in sue!) a case 
B tender made in any other month is not a good tender.rt) 


(1) Ver»M>n v. B^htU. 2 Eden. 113; 
riled per Lord Macnaghten in Bamuel v. 
Jarrah Timhtr. Ac.. Co.. [1904] A.C.. 
323 (320, 327), affirming [1003]. 2 Ch.. 
1; Kanhaualol v. Narhart27 B. 297. 

(2) MttKomtd V. Etekia, 7 Bom. L.R., 
277. 

(3) Shankar Din v. Qokal Pratad. 34 
A. 020 (627, 028) P.C. 

(4) AMul HtAitn v. Sajjad Huoatit. 
20 O.C. 209; (1923) Oudh 209; Mathura 
V. HaraJeh Narain. 22 O.C. 191; 53 I.C. 
770: Mhd. Sh«r Khan v. Strami Dayai, 


rt O.L..T. 572; 48 I.C. 32. 

Hittan. 

^ ^ w 2S3; Dinynr 

f V. Mg. Inn. 8 Bur. L.T. 03 ; 26 
I.C* 877# 

- (*) V. Barman AH. 

3 O.L.J. 746; 38 I.C. 454 ; contra Sahrh 
Baksh V. .WoAamad A/», 7 O.L.J. 380; 
58 I#C# 115# 

(7) Karim Baksh v. Idu Shah, 4 O.L.J. 
334 s 40 I.C. 381; Ma/adin v. Ahmad Alt 
1 O.L.J. 263; 24 I.C. 874* 
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1560 “Right tc redeenv’ and “Equity of Redemption’^ dis- 
tinguished—Tu.. li.i.. l.y tin- li.-t paragraph of this secUon on 

is a right tu re<U‘c*ni, a di-parture m nomencldtmt 

man tiMi a.i '» I'-nglan.l where the same right is styled 

..1 r, .l-niiptiun. Thi- !alt<-r term presupposes the existence of a 
la uv. rii le'-al nii-l r .iiiilahlo estates which the dominating mtiuencL 
.,t ...Uitv ha. earv. ,1 ..nt of property to suit its own purpose. In the 
language of Kiiglish law on mortgage, the legal estate m the property 
pa.sLS ai once to tile mortgagee, the mortgagor having nothing left but the 
r.are ••equity of ivilei.ii>ti.. 11 .'’ a right which though not an estate m the 
im-ner le^al n-■ lia- emne li. be reganled as such by the Comb, ot 
< 1 aiicerv"^'^’ (• 1-179—UHli. Hut in this country the conception ot a 

uiori*'a‘r;.’is enUrelv dift. r. nt. inasmuch as the mortgagor still reinama the 
owne° of the proi.ern ali-. r his mortgage, which only creates whnt maj be 
termed a ;rua in ir'ahVu.r as limited by his security, and nothing moij. 
-l-o call tin- mortgagor’s estate as his “equity of redemption would then 
he here misleading in so far as it implies that the interest of the mortgagor 
is something less than tlu‘ ii\tcrest of an own^v. 

1561. This secfioii not oiilv .leiincs ilie origin of the rigdit of redemp- 

li, M l.nt a'-o milioales its mode of extinction wholly oi 
(3) Clause. ,, ,,i|,„ies to two such possibilities, i.c.. act ot 

IlK. I.v ..!■ III. Coun. liu, Uuiv is yet « thii-ci 

u,,l ,11,1,1 '.1 to in til, M otion, innnoly, tin- liporation of low, c.g.. iid.cisc 
'.v n,ovo...- „f tl.o .nov,«„itof s n,l,t in the mortgsgeo ntoo 
inherits to the mortgagor or acquires a higiiev estate into which Hu 
estate mortgaged to liim merges. 

I'SBS \s ro*’iinls the operation of limitation on the mortgagor s liglit 

1562. As His right to redeem is 

(1) Adverse inci.leiit of his ownership of the property 

Possession. l.ui’deiied with a mortgage which may be extinguished by 

adverse nossessi<;n a> mued. as any other right. One co-mortgagor may 
Sec u re w exclusive right to iv.leeiii against another by adverse posses- 

eiu.ively.3. such ol 

since no mortgngc f„n ix.n.gmsl, Privy Council 

from Government had mortgaged it w ith ^ ^J ’ ^ 

who. a year later, purchased >\;^^X7nW^lde:nn defence^ Sift's suit 

against the mortgagor which sale th.>^^ contending that if the 

for redeinption p.^ected their title bv adverse poss- 

(lecreo and sale were uwaun tntj 1- i i:,.. “ Tt' the i>ur- 

of ad^vorse possession of the equity oi redemption m fa vour ot suc h th^ 


[D Paget v. Ede. L.R.. 

Lakhmichand v. Oonprtfi. 14 (\ PX.R.. 

177 ; Webb v. Macphenscft. hoin, L.K.. 

maiV^’cci V. .'ll! r. 2!>.i 


CtlH P.C.: Mohan Lai v. Janki. {190S) 

1> 34^ 

(3) A'lijiirnr Sen v. Darhari Loh 38 A 
411. 
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parties. But there has been no separate dealings with llie e«iuit_v of 
redemption as a distinct subject ol jii’opertj'. Their Lordships are s:iti>fied 
that the possession has been that of tlie iiH'rtgagees liirouglmut, and the 
Huestion at issue is exclusively one between mortgagor uud mortgagee. 
As between them neither exclusive possession by the mortgagor 
for any length of time short of the statutory period of sixty years, nor 
any acquiescence by the mortgagor not amuuiiting to a release of the 
equity of redemption will be a bar or defence to a suit for redemption if the 
parties are otherwise entitled to redeem.”**’ This case is then an autho¬ 
rity for two propositions, namely, that while a stranger may extinguish the 
tnortgagor’s right of redeniption by his adverse possession for only 12 years 
under the ordinary law, the extended period of Himlation allowed t<» the 
tuortgagor for redemption prcvoni-- tin- ii.<.rt; 4 ago.' extinguishing that right 
till the exijiry of 60 years. 


1563. -Igain. the right nl n(l<-iii|.Uou as well as the mortgagee’s 

rigid iiiav I.xtiuguishe<l by merger which may result 

(2) Merger. from tlic >«uialler estate mortgaged merging into it 

liigher estate sul)sitpieutly aeijuired. In order to effect 
a iiievger, tlie two rights must hi- e<i-e.xleii>iv<- in same share however small, 
though one be higher thiui the i.ther. (inlinarily, the acquisition of a 
share in the eijuity of redemption l>> onl\ i.iie >f several mortgagees has not 
the effect of breaking up the inlegriiN of lie mortgage so as to entitle a 
mortgagor, interested in only a fractional part ..f the property to redeem his 
share on jiiiyment- of u proporii«mate e.momd. But where the mortgagee, 
or when riiore than one, idl mortgagees ai-ijuire tlie equity of redemption, 
whether by sale, gift, or inheritance, or by the operation of law, or when 
tlie equity'of redetupUon becomes .'Xtinguished by the mortgagee taking the 
estate* by survivorship there is no eslati* to which the right of redemption 
can attach. So where tlu? mortgagee of property subsequently acquired it 
by inheritance, his rights as iiun-lgagee would merge into those of the 
owner.*2) Where, therefore. .1 mortgaged certain property to B who 
assigned his rights to C. (' died leaving I) as his sole heir. A died leaving 
several heirs one of whom was I). The heirs of .1 were permitted to 
redeem only their shares on the ground that the integrity of the mortgage 
was broken up by the mortgagee inheriting part of the mortgaged pro¬ 
perty.*5) Hut even merger will not extinguish his security if he has to use 
il as a shield against other claimants.*** Apart, however, from this equity 
merger suffices tf> extinguish Hie security by operation of law. Where the 
owner made two mortgages and each mortgagee obtained a decree upon his 
mortgage without impleading the (-ilur mortgagee in execution of which the 
property w’as purchasi'd by ai clion purchasers, the purchaser in execution 
of the second mortgage would he entitled to rt'deem the purchaser of pro¬ 
perty in execution of the first mortgage llu- integrity of whose mortgage 
would not be broken up by reason of the fact that he hail afterwards also 
inherited a portion of the self-same property as the mortgagor’s heir.<6> 



(1) Ptr Lord Davev in KhairoJ Mnl v. 
iXim’. 32 r. 206 (311.'312) P.C. 

(2) Hnmida Bihi v. Ahm/ui Hufaiti. 
31 A. 336 : Shankar Da* v. Oobind Ham. 

1011) P.R. 62; 11 T.C. 100. 


(3) Ibid. 31 A. 336 (338). 

(4) 8. 101 po*(. 

(5) Abdul Ohafur v Qamnruddin, 21 
Bom. L.R.p on ; (1022 B. 424. 


il02 


TRANSFER OF PROPERTY 


[S. 60. 


1564. The extinguishment of the right of redemptiou is possible by any 
Eztinguishmest mortgagor which suffices to destroy his right, 

lay conduct. Its sale to the mortgagee is one instance. But apart 

from sale his conduct ni«ay at times effect the same result. If, 
for instance, after executing one mortgage he effects another 
mortgage \\hich amounts to novation his right to redeem the prior mort¬ 
gage is gone. It will equally disappear if he contracts to redeem the later 
mortg.age first and somehow loses his right to redeem it. He may relin- 
■qnish his right, it is said, by consenting to the mortgagee being recorded by 
"the Revenue Court as the owirer.t^i But it may be doubted whether con¬ 
sent alone suffices to convey an interest for which a registered conveyance 
is necessary.<2) Where only a part of the mortgage is so acquired partial 
re/Hmiption becomes possible under the last paragraph of this section which 
wvill be considered in the sequel (§ 1581). 


1565. Turning next to the act of parties, it will be 6bserved that the 
. “act” referred would include a covenant entered in the 

y ac o par es. Jq favour of piece-meal redemption. So where 

the original conti-act itself recited that the mortgagors had joined together 
in mortgaging their separate shares and provided for their separate redemp¬ 
tion the mortgagee and his assignees would be bound by But the 

"'act” implied in the clause is no doubt an act subsequent to the mort¬ 
gage.The mortgagor may for instance, find himself unable to pay off the 
debt, and thereupon either sell, surrender or release the property in favour 
of his creditor.<5> Such a transaction once entered into cannot be set aside 
on the ground of misconception or ignorance; it may, however, be 
by reason of fraud.Thus, where the mortgagor, on expiry of the term 
ifor repayment, executed a Tazinatna in favour of the mortgagee, the latter 
(passing a liobuliat accepting the land, and subsequently the plaintiff as pur¬ 
chaser of the equity of redemption instituted a suit to redeem the property, 
it was held that as the mzinama given by the mortgagor contained no reser¬ 
vation. and as it was accompanied by a transfer of possession, it had the 
effect of a conveyance of all the mortgagor’s right to the mortgagee. It 
operated to extinguish' the equity of redemption notwithstanding any mis¬ 
conception or ignorance on the part of the mortgagor.t^^ The breach of a 
condition in a mortgage-deed to the effect that on default of payment on a 
certain date, tlu' mortgage shall be deemed an absolute sale, does not 
amount to an extinguishment of the right of redemption by acts of the par¬ 
ties within the meaning of this proviso.Where the mortgagor for a 
fresh consideration obtains postponement of redemption, the agreement is 
■valid and would be enforced. 


(1) Ihrahim y, Mun^ihi, 21 I C. (A) 87. 

(2) Angne Lai v. Jagdhhf 8 I-C* (O) 
431 . 

(3) Narayan v. Qanpai, 21 B. QlU 
(626); Lachmi Prasad y. Ookal, 20 AX.J., 
157; (1922) A. 80. 

(4) Ram Singh v. Baij Nath 17 A.L.J.. 
117; 49 I.C.» 363. 

(6) 34 A. 620 P.C 

(6) Vishnu v, Kashinath^ 11 B. 174; 


O'Connor v. Richards, 1 San. & S. 252 ; 
Ford V. Allen, L.B.» 3 Eq.. 461 ; Rush^ 
brook V. Lawrence, I/.R., 8 Eq.* 25; 
O.A.L.R. 5 Ch.* 3 ; Melbourne Banking 
Corp, V. Brougham, 4 App. Cas.» 156. ; 
7 App. Cas., 307. 

(7) T'wAwii V. Kashinath, 11 B. 174. 

(8) Peragya v. Venkata, 11 M. 403. 

(9) Krishnaji v. Mahesivar^ 20 B. 346. 

(10) 34 A. 620 P.a 
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1566. The question whether purchase by a mortgagee of the mortgaged 
property in execution of a stranger’s simple money-decree against the mort¬ 
gagor, has the effect of extinguishing the latter’s right to redeem the mort¬ 
gage. is one which has given rise to some divergence of upiniou, It has- 
been held in Madras that in such a case the mortgagee-purchaser does not 
acquire that property free from the equity of redemption, but is still liable- 
to be redeemed.The reason alleged in support of this view is “ the im¬ 
possibility of a mortgagee by such sales and purchases as these frt*eiug him¬ 
self from his liability to be redeemed.”<2) But to hold that the auction 
purchaser of the equity of redemption qua a mortgagee of the property 
acquires nothing at all is a proposition which has neither principle nor 
precedent to support it. Indeed, in the absence of any statutory disabilitv 
one fails to see why a mortgagee-purchaser of a right in an open sale should 
be in a worse plight than any other purchaser. It is said that liis position 
as mortgagee gives him an advantage over rival bidders, so that “he must 
be looked upon as availing himself of his position as mortgagee to obtain 
an undue advantage over the mortgagor or otherwise to be acting niula fide 
in the eye of the law (whether there be actual fraud or collusion or not).’’t5>- 
But it is submitted that in the first place this is an assumption which may 
or may not be at variance with the nature of the mortgage and the proved 
facts of eacli case. And in the second place sale is not a handicap in which 
all individual advantages must needs be eliminated, Indeed, such a view 
is clearly opposed to that of the Privy Council who have laid down that a 
mortgagee-purchaser is, in regard to restrictions upon him. in the same 
position as any other purchaser.Of course, if the mortgagee has in 
purchasing the property contravened the provisions of law. as where his 
purchase was in execution of a money-decree based upon a claim arising out 
of the transaction itself, and was at one time prohibited by section 99 of 
the Act, since repealed, there would be reason for this disqualification.(8) 
And the rule may even be pushed further to the extent of holding that a 
mortgagee could not be permitted to circumvent his mortgagor by bringing 
the property to sale under a decree obtained upon a claim even independent 
of the mortgage.But it would be inequitable to push the doctrine anv 
further. [For a further commentary on this proviso see 626—631 ante; 

see also section 67 (d) and the commentary thereon.] 


1667. 

ExtlnctioB 

morVgftgot’g 

iloa. 


Though this section speaks of the extinguishment of the right 
of red<*mption by act of the parties, that term must be 
understood to have been used in its wider sense as com- 
prising both an act as well as an omission. For instance, 
the right is clearly subject to the law of limitation, so that 


(1) Erwnippa v. The Commfrriat 
Land Sforigagt Bank^ 23 M. 377 (381). 

(2) Martand v. Dhondo^ 22 U. 624 : 
cited in Erusappa v. The Commercial d* 
T^and Mortgage Bank, 23 &1. 377 (381). 

(3) Erusappa v. The Cofnmefciai K* 
Land Mortgage Bankp 23 M. 377 (382). 

(4) MahMr Perehad v. Macnaghten, 
10 C. 682 P.C., Affirmed in Mahomed v. 
Sarvani, 28 M. 227 (233), P.C. 


(5) Brajauatli v. Oobindamatti, 4 BX- 
R. (O.J.). 83 ; Katftiui v. Ramlochan, 
5 BX.R., 450 : O.A., Ramiochan v. Ka- 
mini. 5 BX.R.. 460; Neerunjun v. Op~ 
pendro, 10 HX.R.. 57; Bhuggobutty v. 
•Shamachum, I C. 337 ; Martand v, Dhondo^ 
22 B. 624 (628. 620). 

(6) Martand v. Dhondo. 22 B. 462 
(020); Mnynn v. Pnkuran. 22 M. 347 
(340). 
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if the mortgagor omits to siio within the period of limitation his right would 
become extingni>he<l in the same wav as if he had renounced it by a deed. 
So again, tile right lieing property would be subject to the general prin- 
ci{)les governing all other transfers of property, including those based on 
the doctrine of estoppel.But as between the mortgagor and mortgagee 
that doctrine should not be pushed to its extreme limit. And so it has 
been held that no acquiescence apart from a release would suffice to 
extinguish his title.<2) So again, a mere admission by a mortgagor or an 
understanding between him and the mortgagee that the latter has become 
owner cannot destroy the equity of vedemptiont^) though where a money 
decree was obtained by the mortgagee against certain coparceners, who were 
not managers of the family, lo which the plaintiffs belonged, but the decree 
was for a family debt, and the mortgagee-purchaser was wrongly put iu 
possession but which had been not only acquiesced in by the plaintiffs, but 
the latter showed by theu- conduct that they were bound by the decree, the 
court held them bound l)y their long silence to have waived their right of 
redemption.t'*) 


1568. After the Court .has once adjudicated upon the mortgagor’s right 

to redeem, the question become.s res jxuUcata and cannot 
Court. re-opened. If then the Court hold that the mortgagor 

is not for any reason entitled to X’edeem, he cannot 
afterwards maintain a suit for redemption. It is immaterial whether the 
adjudication made is on a suit by the mortgagor or the mortgagee. Thus, 
where in 1874 the mortgagee had obtained a decree against the mortgagor for 
Rs. 40, and in default of payment he was to take possession of the land, until 
the said sum should be paid. In a suit by the mortgagor to redeem the 
said laud, taken possession of by the mortgagee, in pui-suance of the 
it was held that the mortgagee was not liable to account to the plaintiff for 
the profits of the laud. He was entitled under the former decree to hold 
possession, until the plaintiff should pay a definite sum, which he had 
paid. The defendant held under the said decree a complete title to the lau 
until such payment was made.(5) A sale of the mortgaged 
of revenue does not deprive the mortgagor of his right to redeem, 
decree simply provides for redemption by the mortgagor, 
provision for foreclosure or sale, it may be executed at any ime am m 


(1) E.g, S. 41 ante ; Salam<U Ali v. 
Budk Singh, 1 A. 303 (case of mortgagee). 

(2) lihairajnial v. Daim, 32 C. 296 

(3) Haamanta v. Oapal, 11 Bom* L Rm 
1146 (1149); Ramji v. Chinto, 1 

199; Yellappa v. Venkawa, (1889) B.P.J. 
336. 

(4) Haamanta v. Oaped, 11 Bora. L.R. 


1U6 (1149). The conduct impute<l is 
not stated, and the question appeal's 
to have been decided in the lower Courts 
as one of adverse possession, see ffc., p. 
1147 . 

(6) Navlu V. Raghti, 8 B. 303. 

(0) Kalappa v. Shwaya, 20 B. 492; 
Lakahmaya v. Yerubandi, 7 M. HI* 
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limitation prescribed for the execution of decrees.which is usually thn i- 
years, as provided by Article 1T9 of Schedule 11 of tlu- Limitatiou Aci. il 
the decree limits the time for redemption, the mortgagor cannot apply lor 
the execution of the decree after the time limited. if the inorlgagci- 
omits to obtain an order for foreclosure or sale, il lias lieen held that his 
separate suit would be barred under section 13. Expl. 2 i^now section li. 
Expl. 4) of the Code of Civil Procedure.Where the mortgagor and mort¬ 
gagee have agreed to a consent-decree being passed, declaring the mortgagee 
the absolute owner of properties but providing that the mortgagor should he 
at liberty to repurchase it at a certain rate within a specified lime, which 
he failed to do, but he afterwards sued for redemption, it was held that ihe 
suit was barred by section 244 (now section 47 of Act V of 1998) of tlio 
Code, inasmuch as the relationship of the parties as mortgagor and mortgagee 
ceased ns soon as the consent-decree was passed.t®' 


ledemption 

another? 


1669. If the decree does not provide for foroclosvire or sale, and the 

mortgagor omits to redeem it within the period allowed liy 
limitation, the question may arise («) whether the mort¬ 
gagor can maintain a second nuif for rrdcMi/)fio«, and 
(b) if not. what right docs the mortgagee thereby acquire 
over the property in suit. In England the law is settled that a final decri-c 
dismissing an action for the redemption of a legal mortgage, is equivalent 
to a decree for foreclosure.the only exceptions to this rule being .wlicri' 
the suit is for redemption of an equitable mortgage by deposit of title-deeds,t®) 
or where the dismissal of the suit was for want of prosecution.9' 'I’he 
reason upon which the English rule is justified, is that, the mortgagor is not 
to harass the mortgagee by instituting more than one suit.<®) But this is 
certainly not the test of rc« jiidicnio in this country. The exception math- 
in the case of an equitable mortgage by deposit of <leeds. is grounded on 
the reason that the suit being to redeem certain pieces of parchment, tlx; 
only thing foreclosed would be the right to redeem them. '' It may be that 
the plaintiff would be barred from bringing another bill to redeem those 
pieces of parchment, but that is all.” It cannot foreclose the estate com¬ 
prised therein.But in India there seems to be some divergence of opinion 
on the point. In recent cases, however, the Courts have held that a decree 
for redemption becomes a final decree on the expiry of the time limited 
thereby, although no order is passed under section 03 (now o. 24, r. 7. 
Schedule I of the Procedure Code) and hence the mortgagor cannot maintain 
a subsequent suit for redemption.9°) In a number of cases formerly the 


(1) ISiwdhu V. ,8hah Mohanud, 14 A. 
a50; lionMat v. Raghu. 10 B. 066; 
Narayan v. Anatut Ram. 16 B. 480; 

Htunain v, Raja^opal. 30 M. 28. 

(2) ValUAha v. Ve^puraUip 19 M. 40 
(F.B.) 

(3) Maloji V. Thayajip 13 B. 667; 
(yhudasanui v. Mahanip 16 B. 243 ; Maha- 

V. Macfiayhienp 1 C. 682 P.C. 

( 4 ) Notcrajet v. Bapuii. 6 Boin. L.R., 
1036. 

(5) CholmUy v. CounitAt of Oxford, 
2 Atk.. 207 s followed in BUhop of Win* 
eh€4ftr V. Paine. 11 Vet.. 194 (199); 


Inmon v. Wcariny. 3 IMI. A P., 734, 

(< ) MnrahaH v. $Shrcu'ahury. L.R., 10 

Ch., 260. 

(7) Hansard v. Hardy* IH Vet.. 4fi0. 

(8) Per JameH. L.J.. in Marshal/ v. 
Shreu^bury, L.R.. 10 Ch.. 250 (253. 254). 

(9) Per JamoM. L.J. (MeUiflli. L.J.. 
conourrinn) in Alarahn// v. Bhrewabt/ry, 
L.R.. 10 Ch.. 260 (254). 

(10) V. Rfizi ud-diti, 19 A. 202: 
overruled by Sita Ram v. if ad/to Lfd. 
24 A. 44. F.B.: Rofnaaami v. Rami, 17 M. 
96; Hart Ratify v. $Shapurji, 10 B. 461, 
P.C,; Mrdoji v. Sayaii. 13 B. 607. 
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contrary view was maintained ;0) that in Bombay the same view seems to 
have been consistently maintained throughout.(2) So far as this section is 
concerned there is nothing to prevent the mortgagor maintaining more than 
one suit for redemption, unless, indeed, the right is extinguished (i) by 
act of the parties, or (ii) by order of the Court. A decree drawn up in 
accordance with the direction in section 92 (now o. 24, r. 7, Schedule I of 
tile Procedure Code) would no doubt be an order of a Court excluding a 
second suit for redemption.The question whether one suit for redemp¬ 
tion has the effect of barring another suit for redemption is one which 
cannot be categorically answered, and indeed which can only be answered 
with reference to section of the Code ol Civil Procedure. In all redemption- 
suits the issues are not necessarily the same, and all that can be laid down 
is that when u Court has once adjudicated upon a mortgagor’s right ta 
redeem, so many of the issues as bore directly and substantially upon that 
right, and were heard and determined, become res judicata, and cannot be 
re-opened. But unless there has been a determination that the mortgagor 
has no right to redeem, there would still remain one other issue in a sub¬ 
sequent suit which would not be res judicata, and which would have to be 
heard and determined.[For a further commentary, see Part II of thi» 
volume.] 

1570. By a Court here is no doubt meant a Court of competent 
jurisdiction having authority to adjudicate upon the rights and title of the 
parties. It has been held that a Revenue Court per se is not a Court 
within the contemplation of this clause. No do\ibt a Revenue Court may 
be invested with the powers of the Civil Court in which case its order will 
operate res judicata. Thus, in a suit for redemption brought by the mort¬ 
gagor against his usufructuary mortgagee, it was contended by the lattef 
that the plaintiff’s right to redeem was barred on account of the adverse 
decision passed against him by the Revenue Court under sections 113 and 
114 of the North-Western Province Land Revenue Act. On appeal it was 
held that, since the position given by the section to Revenue Court is the' 
position of a Court of Civil Judicature of first instance, and since a Revenue 
Court had held adversely to the plaintiff’s claim, he could not maintain » 
suit for redemption.(81 

1671. Provision for Notice before Redemption. —There is some com 
fusion in the drafting of his clause. As it stands, the w’ords ' or no such 
time has been fixed ” are unintelligible. The intention of the clause 
apparently is that the mortgagee shall be entitled to reasonable notice 
before payment or tender of the mortage-money, when no time for pay¬ 
ment of the principal money has been fixed by the parties, or the mor gage- 
deed contains a provision that, if the time fixed for such payment has 
been allowed to pass, the mortgagee shall be entitled to notice before pay¬ 
ment. (8) It should be noticed that this clause does not enjoin the ^vmg 
of a notice, but only validates one. if provided for in the deed. In other 
words the mortgagee cannot, on the authority of this clause, demand a: 


(1) Sami Achari v. Somasuttdrani, 6 
M 119 ; Periandi v. Angappa, 7 M. 423 ; 
Karatha$ami v. Jaganalh, 8 M 478; 
RamxiJini v. Brahma Dattafu 16 M. 366 ; 
Mohamed Samuud^din v* Alannulal, 11 
A. 386. 

(2) Oan Savant v. Narayan, 7 B. 467. 

(3) Sita Bam v. Madho LaU 24 A. 44. 


F.B.; overruling Hay v. Bazi-ud-din.- 

19 A. 202. Ar. 

(4) Sita Ram v. Madho Lai, 24 A. 44 

(51), F.B. , iflt 

(6) Har Charan v.. Har Shankar, lo 

A. 69 ; appeal from 16 A. 464. 

(6) Macpherson’a Mortgage (7th J:.a.r 
AAA 
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notice, but he can enforce it if previously agreetl to between the parties, 
period for notice is hxed by the clause, but the Court woul.l have to 
udge in each case, if the period stipulated for is reasonable, and not one 
intended to defeat the provisions of the section as to redemption The 

mortgagee to find a new security 
lor ins money, he is entitled only to such notice as will enable him to find 
.fl D€w investment, 

in^itgagee. is. after default, generally 
^ to notice before redemption, the reason slated being tliat since the 
mortgagor forfeits the estate m law. by his failure to redeem it ou the .lue 
date, he has only an equity of redemption left which he cannot enforce 
without giving the mortpgec a reasonable notice, usually of six mouths t<. 
enable him to hnd another security. He is now allowed to give either six 
months notice, or pay interest for the same period. But if the mort.^auee 
demand his money or take proceedings to realize his secuvitv (which amounts 
to a demand), notice will then be unnecessary,(h whether the period for 
repayment has accrued or not.<2) the same rule also applving where tht- 
mortgagee has taken possession.<3> Where the mortgagee is entitled to 
but does not get notice, it is usual to allow him interest for the period <“) 
No notice is required to be given in England in the case of an equitable 
mortgage, which is presumed to be a mere temporary security (5) and it 
is conceived that in India the same principle will govern similar cases 

1573. Limitation for Redemption.— .Mthougb the wording of the section 
would appear to allow of redemption •• at any time after the prin¬ 
cipal money has become payable.” it must not In* supposed that the section 
overrides the statutory bar to suits, which allows the mortgagor a peiiotl 
of sixty years to redeem,unless there has be(*n any acknowledgment of 
llio liability in the meantime, in which case limitation would be Computed 
from such acknowledgment, but which h<»wever, cannot he inferred from 
the fact that in u lease granted of a portion of the mortgaged property bv 
the mortgagee to the mortgagor, the former is described as usufructuarv 
piortgagee. Such a description would no doubt estop the mortgagee, if the 
latter had been trying to impeach the lease on the ground that he was not 
usufructuary mortgagee, but it creates no estoppel as regards matters out¬ 
side the lease, which would preclude the mortgagi>e-Iessor from ascertaining 
his true title. ” But it is further contended.” observed their Lordships of 
the Privy Council. ” that this description of the lessor amounts to a 

representation, which is bound to make good. In order to succeed on 

this ground the mortgagors nnist show that the description of the lessor 
was an essential part of the contract that the lessee made the contract in 

reliance on those terms, and that her position was in some way altered by 

the terms in which her lessor spoke of hiniself.t’) And unless the lessee 
could show at least so much, she would have no foundation for contending 
that her extinct right was revived or re-gnmted by the terms of the 


(1) V. Hut^hiu», L.K.. 13 Kq., 
176; Smith v. Smith, flSOll, 3 Ch., S60 
,(862). 

(2) Bovill V. EngU [I8S9]. 1 C’li., 648. 

(3) 76. p|>. 650. 651. 

(4) Bartim v. Franklin. 15 W.R. (Kng.). 
977 ; HuUonv. Brown (1881), W.N.. 116; 
jJohnaon v. £t>an« (1889), W.K. 06 ; Nader- 
ehaw V. Shirin Bai, 26 Bom. L.R., 


839; (1924) B. 264. 

(5) Filufrraltl v. Meliersh [1892), Cli., 

(5) Art. US, Indian Limitation Aoi 
(XV of 1877 ; now Avi. IX of 1908). 

(G) F€Ui9iMt-ul.yi^Mn v. Sutidar Oas, 
27 C. 1004, P.C; following Citizens Bank, 
fjoutMiana v. Firet Naiionai Bank, 6 Ann. 
CaH., 360. ' ' 
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li.'ase. O) In :i j<»iiu niortgagi- in favour of two mortgagees in possession, 
:in aekiio\\ <.f the tith? by one only of two mortgagees, does not 

save the nioitgagor -. r:g!:t of redemption frtan being barred by limitation.^ 2 ) 
\n a])jiIi(Mti 111 li\ i!ii- successor of an usutructuary nxortgagee for mutation 
• I' nanil - in tiie collectorate register as such mortgagee, is only an official 
iliti;; ainl ikcs not amount to an acknowledgment of title made to 
tin- inoiTi'agor so as to keep alive tlu' right of the latter to redeem.When 
.it a pi riod ol lime within O') yea/s from the date of the original mortgage, 
in the coursi- of a conveyance the mortgagee admitted that flje mortgaged 
lii'opeiTv was in ilie ownership of the original mortgagor, that it had been 
mortgaged, and ihat the mortgage was at the tiiiu* subsisting, the admis¬ 
sion aiiiiiunled tc ;:n ackn«wledgment of an existing relation of mortgagor 
ind tin rigagee, on-l a suit to redeoiii the original mortgage would be in 
liim- if iustiluled :in\ time within 60 years from the date of th<* admis- 
^ion.O) 


1574i. 'rho'.igh. ordinarily the mortgagee’s possession being permissive 

cannot he adverse to the mortgagor, still there is nothing 
Adverse pcssessioa prevent his possession from becoming adverse, 

Of^equiiyclredemp i.nything in law to prevent the equity of 

.r« d: inption like any other right being acquired or lost by 
adverse posscssitai Of course, in a possessory mortgage the equity of 
Icilcinplion is an intangible right of which physical possession is not possible. 
l>ut in a non-|K.sscssory mortgage the mortgagor is the owner and liis right 
of rcilempiion is not merely an “ equity " but a right possessed and cap- 
al)lo of phvsical possession. The owner (A) mortgaged with possession his 
house to one )). in 184.") and four years later died leaving him surviving 
his daughter the [daintiff’s mother and one N the widow of his deceased 
adopted son, against whom the mortgagee wrongly sued on his mortgage 
and obtained a <leerec for sale, which N satisfied by selling the house to 
one H who remaiin-d in possession from 1856 to 1884, when he sold it to 
ilu* (h'fcndant. In 1881 the plaintiff who was the owner’s daughter s son 
sued both the mortgagee and K for redemption, but R was dischargect 
because ho wa.s held not to be a necessary party. He obtained a decree 
against the mortgagee and in execution was obstructed by R against whose 
|)urchaser the defendant, the plaintiff sued for possession, but the Coui^ 
held that R’s posses.dcn from 1856 to 1884 had been adverse to the plaintitt 
whose suit was consequently held barred by time.<W In another case the 
Court took the same view when the usufruct of an usufructuary mortgage 
was ^vl•ongfullv received by a nephew of the mortgagor to the exclusion o 
her daughter who was the lawful heir.C) The. mortgagee s possess! 
would be adverse if he continues to maintain it after redemption by 
mortgagor or where he assumes possession after his suit thei^fcr is cl.- 
missed.(8> But both the mortgagee and the purchaser from him cannot 
acquire any title freeing them from their liability to be redeemed so long 


(1) Fatimal v. Sundar Das, 

27 C. 1004 (1012), P.C. 

(2) Dhanna v. liahntiknnd, 18 A. 458. 

(3) Faiimof ul-NiAsa v. Sunday 
27 C. 1044, P.C. 

(4) Vithu V. Keskiw^ 0 Bora. L.R., 38, 

(5) Khairajmnl v. Daim, 32 C. 206 
P.C.; Kanhoo Lai {Ixilla) v. Ml. Kanki 
liibU 6 C.W.N. GOl (606) -Jlsuman Khan 
V. NagaUa, 37 M. 545. 


(6) Putiappa V. Ttmmaji, 14 B. 176; 
following Nando Coomar v. Brojo Shoo- 
kun, 4 Wym. 36 ; Cholmwondeby v. Can- 

ton, 2 J. & W. 1. ,, ,, I • 

(7) Kanhoo Lall {Lalla) v. Ml. Manh, 
6 C.W.N. 601 (612); followed in Hubdnl 
Khan V. Gajadhar, 26 I.C. (Oudh) 600. 

(8) Zaibunnissa v. Parichbai, 25 I.C. 
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as that right is not barred by the statutory jH-riod of GO years merely 
because there has been acquiescenci' by tlie mortgagor if it does nut 
amount to a release of the equity of redomptiond'' 'I'lns was the view of 
the Privy Council in which the facts stripped of all imiieoessary iletails 
were as follows:—In 1874 ami 1878 the plaintiff executed two usufrueluary 
inortgages in favour of the defendant. In I8i8 tlie latter liiought t a: 
mortgaged properties to sale in execution of his money decree and pmcliased 
them btouniii in the name of servants, but he himself continued in posses¬ 
sion of the properties. Wheu the plaintiff sued him for redemption the 
defence was that since the execution sale the defendant's possession qito 
mortgagee had ceased and the circumstances relied on as uviilence of 
adverse possession were that since the date of the execution sale no 
accounts had been demanded by. or rendered to the mortgag. r, who recei\a<l 
no subsistence money to which he was entitled under the mortgages, that 
after the sale the mortgagor left the village, ceased to cultivate the land 
of which renewed pattas were granted to the nominees of the mortgagee, 
■ill of which facts were h Id to be insutVicient to defeat the plaintiff's right 
i)f redemption Their Lorl.ships ref.-ning to the parties observed: “ As 
between them neither exclusive possession by the mortgagee for any length 
of time short of the statutory period of sixty years, nor any acquiescence 
by the mortgagor not amounting to a releas.- of the equity of redemption 
\v\V be ii bar or defence to a suit for re rh-mption if the parties are other¬ 
wise entitled to redeem. It is almost unnecessary to add that a renewal of 
the pattas or the making of a new settlement with government in the 
names of nominees of the mortgagees di<l not alter tin- real title to the 

lands.”(2) 


1575. Partial Redemption.—Tlie last [laragraph gives legislative 

expression to an equitable rule which follows the English 
Last para. ^vas held applicable to this country independently 

of the Act.t5> It may be compared «itb section 07 («) with which it must 
be studied for the purpose of gaining a clearer conception of the subject. The 
clause lays down both a rule and an exception, the rule being that a mort¬ 
gage being one and indivisible security for the debt and every part of it, the 
mortgagor cannot redeem piece-meal, and the exception being that where the 
mortgagee himself acquires a portion of the mortgaged property, there is 
1 hen no object served in enforcing the rule. The principle of the rule 
that ill a mortgage-transaction the creditor values his .security us a whole, 
and, that if the mortgagor is allowed to break in upon its compactness, the 
mortgagee would suffer in the depreciation which may be caused to it in 
consequence. Besides, if it were otherwise, it would put the mortgagee to 
the necessity of having to bring a separate suit against each one of the 
inirchasers of a fragment of the equity of redemption. Different proportions 
of value might be struck in the different suits, and the utmost confusion 
and embarrassment would be the result.The rule as to indivisibility 
is therefore the rule made in the interest alike of the mortgagor and 
the mortgagee who may waive it. But if he insists upon his 
right, neither the mortgagor, nor his representative interested only 
in n portion of the mortgaged property can as of right claim to redeem 


(M Kh/iirnj v. Jhtim. 32 C. 2 flr> 
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Ihe portion in wliit-li tliev are interested. The only exception to this 
rule is tliat stated in this paragraph; namely, where the mortgagee him¬ 
self acquiivs a portion of the mortgaged propeTty, in which case the 
mortgas'or can only redeem what is left of it; and if there are .several co¬ 
mortgagors they can only redeem their otmi shares in the property.But 
in such case a co-mortgagor may- equally redeem the remainder and not 
necessarily his own interest; hut in such case he will be in his turn liable t-o 
be redeemed by others who may desire to redeem only their own share. 
But where a part of the mortgaged property is purchased—not by the 
mortgagee, but by a stranger, the mortgagee can still insist upon the 
redemption of the entire mortgage.Where the mortgagee had sold some 
rf the mortgaged property to a stranger under the mistaken belief that he 
was its owner, and ten years afterwards he repurchased it, it was held that 
the repurchase restored him to the position of the mortgagee and his 
mortgage subject to redemption.<^> Where the mortgagee in a Court sale 
purchased the e’quity of redemption, and the sale was held partly invalid the 
security is discharged only to the extent to which the sale is valid. 
Thus in a case, Subramania Ayyar, J., discussing the principle, said :—" But 
a mortgage for an entire sum is from its very purpose indivisible : a division of 
such a mortgage, borrowing the language of a text-writer, is conceivable in 
theory and may bo carried out in practice. But in order that a mortgage 
may fiilly attain its end of securing satisfaction of the entire obligation in 
the rank and with the efficacy which the law' or the will of the parties deter¬ 
mined, it is essential that it should not suffer any disintegration.W This 
character of indivisibility exists not only with reference to the mortgagee, 
who may generally be more benefited thereby, but also with reference to 
the mortgagor. And save as a matter of special arrangement and bargain 
entered into between all the persons interested, neither the mortgagor nor 
the mortgagee, nor persons acquiring through either partial interest in the 
subject, can, under the mortgage, get relief, except in consonance with the 
principle of indivisihilily referred to.”(^> So, for example, while a 
Mitakshara son has, as a rule, the right to redeem not only his share in the 
mortgaged property, but the entire mortgage, there may be cases when he 
could not be pernxitted to do so. Such a case would arise when a suit for 
redemption brought by the fatlier is dismissed, whereupon the son would he 
permitted to sue only for the redemption of his own interest on payment of a 
proportionate amount of the mortgage-money.(8) So again, where a portion 
■of the mortgaged property has passed out of the possession of the mortgagee 
and has become irrecoverable on account of limitation, the mortgagor would 


(1) Lnlchami v. Khandu, 22 Bom. 
L.R. 1431 ; 69 I.C. 762. 

(2) Per Cotton, L.J., in Hall v. He- 
ward, 22 Cli. D., 430. See S. 9.6 comm ; 
RathtutundaJi v. Perumal, 38 M. 310: 
Oirishchunder v. Juramoni, 6 O. W. N. 
83; Bahram Khan v. Saidal Khan (1904) 
P.R. 2 ; Fazluddin v. Kharak Singh, (I91S) 
P.R. 83 ; 31 I.C. 230. 

(3) Jagahandku v. Haldhar, 27 C.L.J. 
110: 41 I.C. 269 ; Pawan Kumar v. Dou- 
lot Kuar, 6 Pat. L.J. 644; 58 I.C. 216; 
Basani Singh v. Bupchand, 44 B. 848. 
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(4) Kalu V. Bupchand, 44 B. 848. 
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M. 209 (211, 212); Contra —a person 
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redeem only his share ; Zaibunniasa y. 
Parbhu, 39 A. 618; Varucha v. Kovvuri. 
(1913) M.W.N. 821 ; 18 I.C. 691 not sub¬ 
mitted unless the mortgagee consents. 
See Rathna Mudali v. Perumal, 38 M. 
310; Yed AH v. Tukaram, 48 C. 22 P.C.; 
Basant Singh v. ^a»ne«i'ar, 16 O.C. 199; 
20 I.C. 765 ; Sheonarayan v. Bam Nir- 
khan, 62 I.C. (P) 512 ; Pawan Kumar v. 
Dulari Kuar, 6 P.L.J. 644 ; 68 I.C. 216. 

(8) Sundar Lai v. Chhitar Lai 25 A. 216. 



MO«T«AGE 


IIU 


s. 60. 


be entitled to redeem the residue on payment only of the pruportiduate 
amount charged on the mortgage.(i> 


1576. This being then the object, it is easy to understand why the rule 
is liable to the following three exceptions: im>.—( i| Where the co- 
mortgagors have a distinct and separate interest; (ii) where the mortgagee 
recognises a partition of the mortgaged property among the co-mortgagors; 
(iii) where the mortgagee himself acquires a portion of the mortgaged pro¬ 
perty. The rule as to the indivisibility of a mortgage was recognised in 
India, even before the Act.t^) and the law does not seem to have been in any 
way affected by the Act. A mortgage being indivisible, he who desires to 
redeem it must either redeem the whole or not at all; or what amount to 
the same thing, if he only seeks to redeem only a portion of the mortgaged 
property he may do so. but he is bound to pay the whole of the mortgage- 
debt. This course may be convenient where the party redeeming is 
interested in only a part of the property, and is unwilling to assume the 
management of the entire property.(3) 'piie question has nothing to do with 
the interest that the redeeming mortgagor may possess in the property, nor 
IS the question dependent upon the indivisible character of the property. It 
is, however, a question dependent upon the fact that the security being one 
uud single, its disintegration, if permitted, might be disastrous to the interest 
of the mortgagee. A " mortgagee.” observed Morgan, C. J., *' is entitled 
to say to each of several persons who may have succeeded to the mortgagor’s 
interest, that he shall not be entitled to redei-m a part of the property on 
payment of part of the debt, because tlu« whole and everv part of the land 
mortgaged is liable for the whole debt. But it does not follow from this, 
that a mortgagee, who has acquired by purchase u part of the mortgagor’s 
rights and interests, is entitled to throw the wliole burden of the mortgage- 
debt on the remaining portion of the equity of redemption in the hands of 
one who has purchased it at a sale in execution of a decree against the 
mortgagor, Each has bought subject to u proportionate share of the burden 
and must discharge it.”<^> Being, however, a right of the mortgagee, it 
may be waived or relinquished by him.(5) It is not. therefore, necessary 
that all the co-mortgagors must join in redeeming the property. Indeed, if 
such were the law it would be a clog on redemption more obnoxious than any 
it strives to displace.In a suit for redemption, however, all persona 
interested in redemption must be joined as parties, being made defendants 
if they do not agree to be added as plaintiffs.This rule is based on the 
right of the mortgagee to account once only, and which can be done, if the 
account is taken in the presence of all the parties who could demand an 


(1) HxMfiini Degam v. CoUector of 
pur, 4 A.L.J.R., m (Ml). 

(2) Daul Oovind Singh v. Dae Dam 
Ki/fhun DftJi, (1851), 8.D.A., p. 288 ; 
KhyaUe Dam v. Damdyat (1853), 8.D.A., 
N.W,P., 473 ; Shaikh Imam Alt v. Oograh 
Singh, 22 W.R.,202. 

(3) Venkatarharyn v. Koirana, 3 Bom. 
L.R., 935 (938); Naro Hart v. Viihaibhat, 
10 B. 848 (053); Mora Joehi v. Rama* 
rhandra, IS B. 24 ; Kuppueami v. Papathi, 
21 M, 360. 

(4) Mahtah Singh v. Miorte Loll, 2 
A^m* 88 (80); Salig Ram v. Barun Rai, 
4 N.W.P., H.C.R.. 92; Dina Nath v. 
f4aehmi Naratn, 25 A. 446 (461). 


(5) Duzetooddetn v. Jh(thhoo Singh (1864) 
W.R., 75; Oh/iudhuri Ahmad Dakeh v. 
Rfighulifir (1905). 27 A. I P.C. 

(6) The contrary laid down in Ham 
Baknh V. Ham /,«//. 21 W. R., 428. is no 
longer law. 

(7) S. 85. post ; Now O. 24. r. 1, C-P.C.; 
Sortnder Narain v. Dwarklal, 3 C. 397* 
P.C.; Jugui Kufhore Lai Singh v. Kartic 
Chunder, 21 C. 116; Fakir Bakeh v. Sadat 
Alt, 7 A. 376; Bhawani Prasad v. Kallu, 
17 A. 537. P.B.; Hira Lai v. Kiskan Lol, 
19 A. 543 ; Naro Hari v. Vithalbhat, 16 

rifwappa V. Lakshmamma, 
o M. 385 ; and see caaes cited under O. 
24 p. 1, Part II, post. 
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account d) Hene.-. liu ii- can ofdinanly be only one suit for redemption. 
Xon-ioiiKUr of a |H r>..n inU-rested in redemption is a fatal defect m the suit 
for which il is !ial)lc to be dismissed, even on an objection taken for the hrst 
time in appeal. 

1577. 'Idle murteaeor who reileems the whole pro])erty is entitled to a 
co-rateable contribution fnmi the other mortgafiors. and as a security tor 
\v hicb. he is tuititled to bold the entire property in charge until he is 
redeemed hv his eo-sharers un i)ayment of their qiiohi of the debt, with all 
incidental expenses and eosts.t^) Until then, he is to all intents and pur¬ 
poses in the position of the mortgagee redeemed,<«> and can as validly 
liis interest, as the aggregate group of interests called ownership, 
amount paid by liim in excess of bis share may also be recovered as a debt 
under section 69 of the Indian Contract Act.W If a suit for contribution is 
brought, it will be subject to the provisions of section 82. A mortgagoi is 
not, it may be stated, entitled to a contribution, if he has pn>d on « claim 
.already time-barred without raising even a plea as to limitation.( unless he 
can show that the suit had miscarrie<l by no fault of his own, but by a general 
misapprehension of the rights of the parties.(8) The possession of a mortgagor 
ponding redemption for his co-sharers cannot be regarded as adverse to them. 
Article 120 of Schedule II of the Limitation Act does not apply to such 
suits Of course, tboro enn be no suit for contrilnitjon where 
iias suffered the decree to be passed against him by collusion or fraud.^ 

A iiurchnser of a mortgagors interest, in a portion of the property, is bourn 
bv the same rule as the original mortgagor. He cannot redeem the propeitj 
piece-meal. In short, he is in every respect dealt with in the same way 
as the original mortgagor, and it does not matter whether he is a purchnsev 
at a Court-sale of a transferee from a transferee.h') 


It is to be noted that the clause does not provide for cases where only 
some of the several mortgagees acquire a portion of the mortgaged property. 
In such cases the mortgagor has no right to redcfim his share of the mortgaged 
property by payment of a proportionate part of the mortgage-debt.(^2) The 
clause is again applicable only to parties who stand to each other m the rela¬ 
tion of a mortgagor and mortgagee.<1^) 

The three exceptions to which the rule is liable may now be considered. 


1578 Where Co-mortgagors have Separate Interests.—Where, either 

at the time of the contract or subsequently, the parties 
(1) Waiver. enter into a special arrangement, whereby the interest of 

each mortgagor is separated and defined, the rule as to the 


(1) Palk V. Clinton, 12 Ves., 48. 

(2) Oulam Kadir Khan v. Mustakim 
Khan, 18 A. 10ft; Konna v. Karunakara, 
10 M. 328 ; explained in HtUaksannan v. 
Parme^hwaran, 22 M. 209 (211) ; follow* 
inp Pearce v. Jlforfw, 6 Ch. D., 227. 

(3) See s. 65 and comm.; Jagat Narntn 
V. Qutab Husain, 2 A. 807 ; CHoriga Das 
V, Oansing, 20 B. 615. 

(4) Asansah v. Vamana, 2 M. 223. 

(6) Vithal V. Visvasrao, 8 B. 497. 

(6) Norender Narain v. Dwarkalal, 3 
C. 397, 408 P.C.; Moothoranaih v. Krishfo 
Kumar, 4 C. 36ft; Dakhina Mohan v. 
V. Saroda Mohan, 21 C. 142, P.C., Bama 


Sundari v. Adhar Chunder, 22 C. 28; 
Shiamanand v. Harlal, 18 A. 471. 

(7) Fordham v. Wallis. 10 Ha., 217. 

(8) Fisher, § 781 

(9) Bamchand v. Sadoshiv, 11 B. 122: 
Pattabhirammaya v. Ramayya, 10 M. 


23. 

(10) Vayangara v. Pariangot, 7 M. 89; 
Qobind Chunder Nundy v. Sheogob^nd 
Chowdhury, 24 C. 330. 

(11) Kuppusami v. Papaliu, 21 M. 369. 

(12) Mahiab Rai v. Sanilal, 6 A. 276. 

(13) Neelo7n€gan v. Oovindan, 14 M. 
71 (73). 
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indivisibility of a luortgagf tb.on bocomo in:i|)|»lii':il)l‘.‘.**’ ll may aiv^ 
that the mortgagoe may. by his ooiuluel. di'striiy Ih*' urigiiia! iiiil;visii>i!il\ 
of the contract. Whore he does si<. any mortgag< r may r. -eeiii his nun 
share, by paying him ji pro{U!rtion:ite amount, but then ho oamu l re.Kem the 
share of his co-incrtgagor agiiinst th^- will id' tlu- co-mi>iTgagee.t2' And 
where the equity of redemption of different plots of land in the j>osse.ssion ot 
a usufructuary mortgagee under one entire contract was sold tti two dilTereU' 
persons, and the mortgagee had abandoneil his possessii ii of on<- plot and 
taken a lease from the purchaser of that ])lot. and theri'by destroyeil the 
indivisibility of the original contract, the purchaser of the ither ]>h-l was held 
entitled to redeem his land on payment of a proportionate amount of tlu- 
mortgage-debt.In another case, in 1878. Ii mortgaged to S seven |)arceU 
of land (items 1—7) for Its. 300. In 1880. M purchased IVs rights in item • 

I and 2. In 1881. H redeemed item ."> on payment of Rs. 3t) and exeented 
a second mortgage of the rest to S for Rs. 2(K); it was held that the 
mortgagee, bj' accepting Rs. 30 as the proportionate amount of the mortgage 
due on one item of lanils had destroyed the indivisibility of the original 
contract, and that, therefore, the plaintiff wa.s entitled to redeem the two 
items upon payment of the proportionate amount <lue thereon.t**) These cases 
wore, however, dissentt'd from by the Allahabad High Court, on the ground 
that such a view is opposed to public policy ami would impose a hardship on 
mortgagors, “for mortgagees would umUaibtedly refuse to receive from 
mortgagors part payment of a debt on comlition of releasing a part of the 
mortgaged property.“(5) ]t, is submitted that the argument is unintelligible, 

for if the mortgagees would refuse, the mortgagor can move the machinery 
of law to compel them to allow redemption piece-im-al. 'I'he learned .lodges 
also do not state how such a coursi-. if alloweil under special circumstances, 
would be opposed to ])ublic policy. Indeed, the case seems to have been 
decided without reference to an earlier case<^> ilecirled by the same Court, in 
conformilv with the decisions in Madras. 

1579. The mortgagee may by his own laches, or negligence deprive 

himself of the indivisibility of his security. Such a case 
(2) Lsches- iirose where certain properties were usufructuarily 
mortgaged, but a portion was sold In execution of a j>rior mortgage of the 
mortgagor and the mortgagee w'as thus deprived of possession, but the 
mortgagee without taking any steps in respect of the property sold remained 
in possession of the remaining properly. In a suit for redemption by the 
mortgagor it was held that the mortgagee was not entillcil to claim loss of 
interest sustained by the deprivation of a portion of the properties and that 
the mortgagor was not entitled to a rcdviction of the principal money because 


(!) SunU Abata v. DtuirAundari, 4U 
I,A. 272 ; 24 C.W.N. 207: 53 I.C. 131. 

P.C.: HuUihsanan v. PatftieJthxcaran^ 22 
M. 200 : Ram Krisio v. Mf, Ameeroonisifa. 
7 W.R., 314. Section 28 of the English 
Conveyancing Act, 1881, enacts that 
where the amount secumi is expressed 
lo be secured in shares or distinct sumK. 
the covenant of the mortgagor shall Ih' 
with each mortgagoe separately in rei<- 
pect of the sharo or distinct sum secured 
to him. But the Act recognises no such 
rule. 

(2) Kuray Mai y. Puran Mai, 2 A. 


505. 

(3) Marofm v. Poulyala, 3 M. 230: 
but dissented frrm in Lachmi Narain 

V. Mukamwnd Yusvf. 17 A. 63; PloU 
Chfindu V. /fo/o/Atin* (1016), M.W.N. 180; 
28 T.C. 248. 

(4) Subramnuyan v. Mnndayan, 0 M. 
453: but dissented from in Lachmi Na- 
min V. Muhammad Yu6uJ, 17 A. 63. 

(6) Luchyni Narain v. Muhammad Yu¬ 
suf. 17 A. 03 (60). 

(6) Keshavtal v. Chutwalal. (1887). A. 

W. N.. 250. ' 
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the mortgagee failed to deliver the entire properties.<^> Where a puisne 
mortgagee was a party to the decree obtained by the first mortgage his failure 
to redeem that mortgage would extinguish his security if the decree is after¬ 
wards foreclosed or the prior mortgagee’s interest is sold to another. 


1580, Where Severance is eflected by Mortgagee’s Consent.—The 

second exception to the rule is where mortgaged property 
( ) onsen . partitioned among the mortgagors by consent of the 

mortgagee.<3) This exception is provided for in section 67 (d). It is by no 
moans necessarj’ that the mortgagee should consent previously to partition. 
If he recognises and acts upon it by allowing some of the co-sharers to 
redeem their divided shares, he cannot refuse to settle with the recnaining 
co-sharer by receiving proportionate payment.W It is. of course, entirely in 
the option of the mortgagee to recognise or not a division among the 
mortgagors, but if once he acquiesces in it, he cannot afterwards refuse to 
take the legal consequences of his o^vn conduct.Upon the same principle 
it has been held that a mortgagee who has a security upon two or more pro¬ 
perties which he knows belong to different persons, cannot release his lien 
upon one so as to increase the burden upon the others without the privity and 
consent of the persons affected. In such a case the purchasers of the pro¬ 
perties not released are entitled to insist that no more than a proportionate 
share of the mortgage-debt shall be levied upon the properties in their 
hand.t^J Apart from consent, however, the. mortgagee cannot be compelled 
to permit redemption piece-meal. If four brothers having each a one-fourth 
interest in the mortgage join in executing a mortgage, the mere fact that their 
interests had been defined is no ground for allowing partial redemption. 
Nor is the right let in by the fact that a part of the property has been sold 
for arrears of revenue not due to his default.A mortgagee is entitled to 
bring a suit for sale of the entire mortgaged property for the balance due upon 
his mortgage, although he received half the mortgage debt from one in whom 
one-half of the equity of redemption became vested subsequent to the 
mortgage, unless it was proved that he had consented to the integrity of the 
mortgage being broken up.<^> On the other hand, if the mortgagee has even 
once recognized separation of interests, he could not afterwards claim to re¬ 
assert his right on the ground of indivisibility. Again, an arrangement bet¬ 
ween one or more of several mortgagors and the mortgagee whereby the 
former are released from their liability under the mortgage in consequence of 
payment of a portion of the debt or otherwise, would not affect 
the mortgagors who were not parties to the arrangement, if their 
right ns against the co-mortgagors is likely to be in any way 


(1) Biharilal v. Durga Das, 13 I.C. 
(A) 156- 

(2) Baljit Singh v. Bahadur Singh, 
10 I.C. (O) 15. 

(3) S. 67 (d) ; Ahmad Khan v. Batan 
Chand (1912). P.R. 60; 13 I.C. 639; 
Dinanath v. Nabakumar, 35 CL.J. 332. 

(4) Lakshuman v. Madhav, 15 B. 186 
(189) : Mahadaji v. Qunpat Shet, ib., 
267 (268); BistUshar v. Laik Singh, 6 A. 
267 ; Hakim Lai v. Ram Lai, 6 C.L.J., 
46. 

(6) Mahadaji v. Qunpat Shet, 15 B. 
267; Venkataehella v. Srinivasa, 16 M.L. 


J.R., 422; Hari Kissen v. Velail Hossein, 
30 C. 765 ; Hakimlal v. Ramlal, 6 C.L.J., 
46. 

(6) See 3. 82, comm.; Hakimlal v. Ram¬ 
lal, 1 C.L.J.» 46. 

(7) Razeecooddeen v. Jhubboo (1864), 

W.R.. 75; Hurreehur v. Dabee, ib., 260; 
Boodhoo V. Kishen, 3 W.R. (Misc.), 41; 
Contra—Kurucha v. Kowuri (1913), 
C.W.N. 821 ; 18 I.C. 691. 

(8) Bashim v. Anjeet Singh (1864), 

W.R., 217. ^ _ 

(9) Pande Satdeo v Ramayan, 2 r. 

336. 
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prejudiced thea'eljy.<i> Where seven parcels of land were niurtga-iecl, 
and seven years afterwards a third party purchased the mortgagor’s 
interest m two of the parcels, after which ho was allowed to 
redeem another parcel on payment of Bs. 30, the mortgagee having ut the 
same time taken a fresh mortgage of all the remaining six parcels for Es. 200 
and the second mortgagor then claimed to redeem the two items which he had 
previously purchased from the original mortgagor, on payment of the pro¬ 
portionate amount of the sum secured by the hret mortgage, it was lield that 
he could do so.(2> This view, however, has not been accepted in Allahabad 
where the contrary has been laid down: "In our opinion it would be cou- 
ti.uy to public policy to hold that a mortgagee by allowing a mortgagor to 
pay off a portion of the mortgage-debt, and so release a portion of the 
mortgaged property, broke up the mortgage contract so as to allow the 
mortgagor or any one else interested to redeem the remainder of the 
inortgaged property piece-meal. If such were the law. a hardship would be 
imposed on mortgagoi*s, for mortgagees would undoubtedly refuse to receive 
from mortgagors part-payment of u debt on condition of releasin.^ a nart of 
the mortgaged property. ”(3) But the hardship to either party may in such 
a case he averted by releasing the part on condition that it shall give no risht 
to treat the security as split up. Indeed, if such be the intention of the 
parties, it is nob likely that partial redemption would still be allowed The 
mortgagee’s failure to implead a necessary party in hi.s suit to enforce the 
mortgage may have the effect of breaking up the unity of his mortgage Thus 
where Ji took a mortgage by conditional sale of a certain village nnd C then 
purchased a portion of the same in execution of a money-deerce against the 
mortgagor, of which B had notice : B then sued on his mortgagi witl.out 
joining 6 and obtained a decree which was made absolute C then sued for 
redeinr)tioii of only the portion purchased by him on payment of a pronortion 
ate amount of the mortgage-money, and his prayer was allowed <*> VJh^ro 
the owner of tw'o properties mortgaged them both to .1 and then sold ono nf 
Uiein to B and another to the mortgagee A who sued B for fhA 
balance <lue on his mortgage, whereupon H claimed to rerlelm 
A 8 mortgage, it was held that ho was so entitled as the later sale to 
mortgagee had not been consented to by B nnd being without his nrivitv nml 
consent, B was not deprived of his right of redemption.(S) ^ 

1S81. SeverMce by M«ger._TUe rule of law against breaking up the 

where the mortgagee himself acquires a portion of the mortgaged°prop“ertr(« 
Ihe case 18 , of course, different where some only of the eo-mort.n,eees aeauim 
't^^^_J^does the purchase of a part of the mortgaged inopcrty bH 


<1) Vetikaiarhelhi v. Sriuivaeu. 28 M. 
•^55. 

(2) Suhmmanyan v. Mundayan. U M. 
4B3; foUowinu Marmui v. Pendt/ala. 3 
M. 230. 

(3) lAichmi Ntiruin v. Mtdiammtui Yu- 
»u/, 17 A. 03 (00). 

(4) Brij Kishorc v. Madhu Singh. 3 
A.L.J.R.. 27. 

(6) Mahmad AH v. Abdul AH. 10 Bom. 
1*.R. 048 : 27 I.C. 38. 

(0) Kudhai V. Shea Dayul, lu A. 670; 
V. Suresh Chandra. 12 C. 414. 
P.r.: Surajual v. Than Singh. Id A.L.J. 


m T 2 ,'v 20 

V. Detfi Dayat, 24 WR 47 

nfut haltdas, 21 B A44 ^ 

N.W,pS.SI’ 4fXU- 

«anan v. f*aromMAt«jron. 2-> M ono ^ 
(7) Jtamja. v. Sheolal. 
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suI.H'cI t" bis [Jjj; ,m*iHrtv purchased 

,, ,ng tin. i.' exception of a 

;,n<l til- 1 -nr.' i-iid t .1 11 obtained by the inortgagec 

viinplt-dfCivr tovinoiK> orm«xtc , ' i tlviv nnv be civcimistanccs in 

l,in -<-il up. n a ^ul.M.iUent niort-^ago d, This is a 

,,o..h i, Ina, bay. the ^ ^^ heneiH of a 

tnodib.tl application of the doctiUK <> T.„iitv of a biMier nnture.t^) Of 

security is W v-hen it ::Z-bls ,.r. ^ed in the same 

course, there can be no HHipti i cs. (.xplained bv supposing 

person. The equitable principle -t the ‘'‘7 ‘“ .V „,,.n,.vtv to the mort- 
a mortgage by two co-sharers one u " ' ' a (]j^, ,-cm iiniu'' co-sharer 

,agee, ^t. would be hr. ^ i s allowed ^to redeem 

to bear the whole burden rairch^ a part of the niort- 

gage;?p?operty sirouia not place 

.-operties are liable to contribute rateablv f . t e 1 ^ - 

LdJility of each property properties liable 

mortgage.<5' ^Jl,l^ 1,, must l.ear a rateable sbaiv 

of the debt, and be cannot be allowed b* '' ^n'pertv bv 'browing 

tlie mortgagor or .rortbe li biluV'^^ He must bring into account tbe 
on it the whole burden ,.qoity in favour 

value of the i n ^ shew the extent 

of the mortgagor, it s his d t>^to . ^ the value of th- 

of the reduction in , .letirminod hv the portion of the debt 

property he hns P"i" ihonph'h ,n,,y bo equel to 

chargeable on it <61 The reas<m tor ibis is .bvious, qua pur- 

the debt due on „ff t|,;,n stranger purchaser, 

and as^ A' can the purchaser hecauso he happens to hold 

fnut of his baig.un, >' respect the vendee qua mortgagee 

n mortgage on the pi I • ,. - mortgagor's any other vendee. 

cannot be put m a P ' , properties A and B acquired one of them 

Where the second mort^ g mortgage to which it. was subject 

,1 in execution of o™ dee .WS o,. p-.vment of the proportioncte 

pvio,. ■■Ltpn.e on thnt property... 


(1) Kishore v. H'l.h 

c'.Ji. 90 A 23 F.13.: overrvibnL' Ahw/i-l 

T tZ H-.- ,';L; 

in wliic-b purchase of a portion of the 
nortcatiecl property by the mort«aaee 

See. to hU .nort«ago.hen was l.old 

lo ixtiintuish the debt ^ 

(2) nishe.thtr v. Lmkh Syiufu - 
s.'i? (258): Kudhr.! v. Sheo IMyai, 1 A. 

^"‘arnLmat V. AWer BuUh (1857). 
KT w P D A 188 ; Mfihtnb v. ^Ii^free 

2 Agra. ’ 88; followed in .Ve(/,oo v. 

2 A. 257 

(258); Kudhai v. Sheo Dayal. 10 A. o.O 
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(57 U ; lollowiiiu 
Kvai\ 5 A. '27. 
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r. 72 (7li). , . 

ii\) Potihoutoah >• Avnamafat, ‘I 

Ko ThiifC V. Iswftil (1923). R. • 
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Mnhdhlr \ . Ma^iohdlah. 38 A. 
eviden. e admissible to pro^e value) .SAMy 
shod All V. Mhd. AN. 21 O.C. 1.2; 4. 
l.C. 20.1 ; coidro Adku v. J?oj<irCTm, 

I.C. (X) 4.53. /1QI71 

(7) Lfikehond v- Hazorkhan (181‘I* 

P.R. 08 : 41 l.C. 50. , . o 

(8) ^y<li(lht^l Husatn v. Batanlal, 

A.L.J. 1002; 12 l.C. 182. 
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Merger may take place even where the mortgagee accjuiiV'. a ). rti.ai .1 lii-; 
property after his decree for sale.tiJ 


There can be no merger of the mortgage when the mortgagee m - 
sion acquires the shares of only jsome of the laorlgagor-i. in \xlhi li . ax' tli. 
mortgagee would be entitled to joint possession with tlu- ini tigagois 

upon their redeeming their shares.t^) Wlier.- plaimitl- eanu- to Couri 
alleging that a moiety of the mortgaged property ha.l lua n [•urchased b\ 
one of their co-mortgagees but sought to bring to sale the \^!u>l.• ))ro|)--n\ in 

satisfaction of their share of the mortgage-de.bt wliieb th. \ rl.iii I i. 

one-half, it was held that the plaintiffs were only entitled l<j bnng lu sab 
a jMjrtion of the |)ro])ert\ corresponding to what was t'oimd as a tact (o !>.■ 
the share of the mortgage-debt to which they were entitled, 

1582. It must be observed, howe\a;r. that the mortgagee doe- imt in 
every case acquire the property by purchust. for he may acriuii,- it by am 
one of the other modes of transfer recognised by law, The w^-rd nciiii'irrd is 
general enough to include such transfers. And the law ri'ganls the other 
modes of acquisitions, it is conceived, in tin- saine ligiil, Thu- whore the 
equity of redemption of differait plots of land, in the poss. ssicn . f :i u.sufiue- 
tary mortgagee under one entire contract, has been suUl to Iw.- diJferoni 
persons and the mortgagee had abandoned his possessi u of mie plot, aii.l 
taken a lease from the purchaser of that plot, thereby (lestro\ing tlie in¬ 
divisibility of the original contract, the pvirc!ias<‘r of tin' other pi-'l"\vas hebi 
eiilitled to redeem his land on i)ayment (.f a proportionate ana unt of the 
mortgage-debt.In another case the pro|jerty ^^•as foreclosed t" tlie mort¬ 
gagee who had failed to implead the atiction-|mlcliaser of a pari of the equit\ 
of redenifition of wliraii he had notice, and who ila-nupon sued for redemii- 
tion (tnly of the |)ortioii ])urehase«l by him. wliieli, la wi-ver. the inoit-oe'ee 
WOllIrl not allow, hut tl\i“ (Jourt allowe<t [lieee-nieal r>deiiipJio 3 i on The 
strength of the concluding words of tlie s»‘ction.'&' Ifiit wlx n as in such ,i 
ease the joint charael<T of a mortgage is broken, the right f f a eo-inortgagor 
to redeem the whole mortgage is also iherejiy terminated. l-budi ei'-mort- 
gngor must thenceforward redeem his own separate share. He eainird elaiin 
to redcciTi the shares of the other co-tmatgai'ors against, the will ..f the 
uiortgngei'.f^) But ln‘ may su<-. ff>r redem|.tiou .,f all tli.-u r. uiaine.l of tlu' 
property, imjjleading the otlier eo-niortgagf.rs. after hearing whos.. ,,l,jeelions 
the Court may allow or disallow the elaiin.rtnh-peiiil.-Mt suits for 
redemption brought by co-sharers should !»«• heard logelliev.tsi 


1583. Where the mortgagee aiajiiires a )iortif>u . f iJn- ni rlgan< d 

property fr- in a co-niorlgagor. th. .-ther eo-sliarer eann.,i 
redeem the .share in the mortgagee's possession against his 
will. lU-nei . where two Hindu eo-widows tnorlgagerl their 
estate, and the mortgagee subseipiently purchased tin- 


Redemption 
the mortgagee 
nhare. 


(1) Sarju Kumar v. Thakur I’raxail. 
42 A. S44. 

(2) Korbaii AH v. Makhal AH. ’)(» 
I.C. (C) 743. 

(3) Mohan Z)Ol v. PramuH Ijol. -irt A. 
4fl. 

(4) Marana v. Pendyala. 3 M. 230. 

(6) Brij Kishore v. Mndho Sitiyh. 2 
A.L.J.R.. 762; O.A.. 3 A.L.J.R.. 27; 
Surji Ram v. Borhamdeo, 2 C.L.J.. 202 : 
Han V. Vtlial Hosaeiti, 30 C. 7fi5 ; Oattga- 


doH V. Jutieitdra Xfith. J I C.W.N. -103. 

{Nauah) V. Jawahir 
Snajh, 13 M.I.A.. -104 ; Kuray Mai v 
Puran Mai, 2 A. 505; Dina Nath Luchmi 
Narain. 25 A. 440 (403); Kalian Khan 
V. Mardaii Khan, 28 A. l/5r> ; Munahi v 
Daulal, 20 A. 202 ; Oinah Chunder v’ 
Juromoni, 29 A. 262. 

(7) Ragho v. BalkrMinu, 9 B 128 

(8) v. Saecdun, B.L.R.. 
(Sup. Vol.), 61 
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equity of redemption of one of them, it was held that the other co-widow 
could redeem no more than a moiety of the estate during the lifetime of the 
vendor.(^) In another case, where a mox’tgagee in possession had acquired 
a right to a share in the property mortgaged, it was held that he could not 
he c()in])( lled to surrender the mortgaged property on payment of the debt 
or any part of it on payment of a proportionate amount of the debt, until the 
mortgagor has, by a proper suit for partition, ascertained definitely the shares 
of the co-owners.(2) This view has. however. l)een dissented from in Bombay, 
wlu-rc it has been held that in such case the mortgagor would be entitled 
to redeem the whole mortgage, and the fact that the mortgagee has himself 
Purchase 1 a portion of the equity of redemption could not defeat that right. 

In f)fher words, if the purchaser of an equity of redemption happens to be the 
rnortgagee. he does not acquire an equity superior to that of co-mortgagor, 
but if so. why should a mortgagee, qua a purchaser, be in a worse position 
tlian a stranger purchaser? Of course, if the mortgagee had purchased the 
property by taking advantage of his position as mortgagee, the case would 
l)e different, but otherwise, if the purchase is canied out in good faith, there 
is no reason why the mortgagee-purchaser should not have the same rights 
as a stranger purchaser. At any rate this is the view now taken in Allaha¬ 
bad,and Oudhts) though it is not acceptable in Bombay^*' and Calcutta.t^^ 

It is said that where the mortgagee has acquired a portion of the mort¬ 
gaged property he can still insist upon the mortgagor redeeming the whole 
and not only the part left out of his purchase.But it is submitted, 
that this view is opposed to the last paragraph and is otherwise not in con¬ 
sonance with the established principles of law'. It is apprehended that w’ith 
the destruction of the element of indivisibility by the act of the mortgagor 
the latter cannot insist upon the enforcement of right consistent only w'itli 
the indivisibility of his mortgage, and that thereafter neither the mortgagor 
nor the mortgagee can insist upon the redemption of the whole w'hich as a 
mortgage it has ceased to be. On such disruption of the security the mort¬ 
gagee cannot insist that the mortgagor shall redeem the remainder. For in 
that case the mortgagor is put upon election. He may. if he so chooses, 
redeenj only his shares^®) or if no other equity intervenes he may insist 
upon redeeming the remainder.CW 

1584. In a case the mortgagee sued the original mortgagor who died 
during the pendency of the suit. The mortgagee thereupon proceeded with 
the suit without bringing upon the records two of his legal representatives. 
A decree w'as passed against such as were impleaded, and in execution the 
property was sold and purchased by the mortgagee himself. The two persons 
who had been excluded thereupon sued to redeem their share of the property. 


(1) AriyapiUri v. Alamelu, II M. 304. 

(2) Marakar v. Punjapatath^ C M. 61. 

(3) Mora Joshi v. Ramehandra^ 15 
B. 24; Bhikaji Dnfi v. Lakshtnan Bahls 
B.P.J. (1888), 291, printed in 16 B, 27 
nofe ; Naro Hari v. vithalbhat, 10 B. 684 ; 
distinguishing Natvab Azimat AH v. Joica* 
hir Singh, 13 M. I.A., 404. 

(4) Mohamad Abdul v. Dil&ukh, 2 
A.L.J.R., 210. 

(6) Mustafa Khan v. Shadi Lalh 10 
O.C., 81 ; Mhd, Zaki AH v« Ahmad Shah, 
7;O.L.J. 685; 68 LC. 983. 

' (6) MarCa7id v. Dhondo, 22 B. 624. 


(7) Sheodeni v. Rafn Saron. 26 C. 164. 

(8) Panan Kutnar v. Dulari Kuar, 
r> Pat. L..T. 544: 58 l.C. 216; Sheo Na- 
rain v. Ram Kirekhan. 52 l.C. (P) 512 5 
Rawadhitt v. Jokfaou 5 O.L.T. 248; 47 l.C. 
115. 

(9) Shiofnsaran v. Banarsi Das, 20 
A.L.J. 268 ; (1922) A. 192; Zabiunnissa 
V. Parbhu Narain. 39 A. 618; Raj Baha¬ 
dur V. Mahabir 21 1, C. 251. 

(10) Metva Rant v. Oanga Rain,‘ I"? 
A.L.J. 910; 62 l.C. 229; Snrdanand v, 
Sohatvan, 51 l.C. (A) 815. 
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and the Court allowed them to redeem it on pa^nienl of the amount fouiiil 
due on account of the mortgage-debt in respect of their share up to the (iate 
when m execution of the decree, the mortgagee took possession of the mort- 
gaged property it being held that for the subsequent period, the mortKaf’<‘c 

tlie plaintiffs to their share of the mevne 
n another case A was the second mortgagee of a four annas share 

of a property and redeemed a hrst mortgage upon a twelve annas shaie 
inclusive of his four annas. A subsequent second mortgagee of the ei»ht 

Ts heiaTnHt?MT^ ‘5“* upon the whole twelve annas. " J 

1686. In does the purchase of a portion of the mortgage,I 

Bitettle .Mte. '>y the mortg^ee extinguish the entire mortaace 

ment when m.ae. This view once taken by the Allahabad High Court <3? h'ls 

been definitely overruled bv the Full ( 4 ) \i’u 

the mortgagee purchases a portion of the mortgaged propertv and ruKsp^ 

Jy seeks to enforce his mortgage, bringing the mortS!!^^^ ^ subsequen - 
m execution of a decree obtaiLd on his mortgage he 

account the full value of the nortion ef hnn^ into 

by him.(» Where the defendant pleads that hif^'^ h"'?!’’!?' {’“''“^^ased 
with no more than a proportionate ^ount of burthenej 

and claims to redeem such'^hare upon payment of tLt”*'"." '"°'d^8“8<‘-debt, 
show what that proportion is and to nnv n it is for him to 

he cannot be exempteB from fiithe? 
equity of redemption have been^ld^o diffe^ 

mortgage-charge for which an individual purch^er is habie e''^ P^POrtion of 
tioncd by taking an account as between him and the mo,f ^ ®PP“'- 
the absence of the purchasers of the other parcels wk "'“rtgagee alone, in 
sanly impleaded in such a suit.OT In EnglanS where Ta “ '’® “aces- 

in a joint stock company had sold away so J ol th." °f *ares 

r te It oTt-Srel' riX. « — ■ Tttot 

i:Ts2^:zi^ [Aa to thrm^roftpVstet,''::: 

wl ^'rttttgts^hat'purch “P|'\'^*‘ere only 

purchaser, for he is not the so®le® morttee 


^ Bumf Ah V. Panchonan, IB C-WN 

(J924). I Ch. 342^^' Johnson 

*"»* V. w si^i jS IS: 


«72? ‘p™*’'’ ®“W<o. 6 C.L.J. 

2 752 ; O.A 8 A,T JTt 

OhunniLoBv. SrikUhan 88 A ^‘^'*2*’ 
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ili< iv ail' >f\i'iaj 111 -a luorlgagtie refusing to redeem the entire 
l.n;|i« it_v iiia.\ .ii. rwaids be i»reclu<led from ])ermittiug redemption piece-meal. 
A ].i>i|» rt\ bi ll to A and B was mortgaged to .V ill 1897. Tn 1888 .4 

111 itja.i <l In'- >liar,' only to V, and in 1897. B similarly mortgaged his share 
I . y lia<l rrd.-.-iiird 'to A' ill 1891. Z first .sought to* redeem V in respect 

>1 ihi' '■liare uiortgagial to himself, but oii 1 s objection that the whole 
ini pcriv sliriild bi- ndieined, Z's suit was dismissed, and he subsequently 
iiivliiiitl'd a suit to ivdeem the whole property and in which ho was successful. 
Ill a >iiil !iv y to r.ileein Z in respect of the share mortgaged to Y it was 
la id that as Z -lid nut accept V.s offer to redeem the whole property. Y was 
riititled to rideeni ili»' share mortgaged to him.t'* 


1537. Apart from this section another case for partial redemption ai'ise^ 

w ln re any portion of the inortgageil property i.s released 
(7) Release. mortgagee. Such a case would arise where the 

iiK-rtg.igee abamloils a part of his claim releasing one of the mortgagors, 
when it is competent t<j him to sue to recover their proportionate shares of 
tile mortgago-money from the other mortgagors.<2) The release may bo 
gratuitous (.r it may be given in consideration of a fresh mortgagi’. which 
will not affect the mortgagee’s right of suit against the other mortgagors on 
tin- original mortgage, 'I’he fresh mortgage is a separate transactii'n and 
doi-s not allow the mortgagee to release so as to increase the burden on the 
mortgagors. Hut the redeased mortgagor must be joined as a party so that 
ili<- own«-rs of the equity of redemption may be fully represented. 


1588. I’he principle of merger has been held to extend to a charge 

holder. A Hindu widow's maintenance was charged on 
Charge-holder. i-ortain properties. The plaintiff, the assignee of this right 
of the widow. subsi‘<iuently purchased a portion of the properties subject 
to the charge-, lie sued to recover the whole arrears payable and deliverable 
lo the widow out of the charged properties not purchased by him. But it 
was held that since tlie [ilaintiff had become a partial ow’ner of the charged 
properties, he w as liound under this section to apportion the money which 
lie sought to reeoviT as between the properties acquired by him which were 
subject to the charge and the rest of the charged properties. 


1589 Sub-Mortgage_The last clause refers, to acquisition by the 

mortgagee of the equity of redemption. There can be. of course, no effect 
on the indivisibilitv of his mortgage where ho has merely sub-mortgnged 
his own rights. Tn that case the mortgagor cannot redeem a sub-mortgage 
without effecting a complete redemption of the entire mortgaged property.^ 


(1) Jaii-ahir -Sing v. liaUleo. 12 C.W.N.. 

'*f2) Hari Kisneii Bhagni v. T’c/i(i« Ho.^- 
Rein 30 C. 75: followed in Imam AH 
V. Baijnath, 33 C. G13; Sujiam v. Barham 
Deo, 2 C.L.J. 202; Qanga Das v. Jogen- 
(fra Nath. 11 C.W.N. 403; Basiruddin v. 


Dehendro Nath. 12 C.W.N. 911; Basania 
Kumar v. Jogendra Nath, 36 I.C. (C) 530. 

(3) Raiat Kamini v. Satya Niranjan. 

53 I.C. (C) 587. ^^ 

(4) Anand Sing v. Niamat. 64 lA- 

(P)211. 
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61 . A mortgagor seeking to redeem any one mortgage, 

KigM to redeem ^ contract to the con- 

'*0 ®o without paying 
mo,ig.ged. any money due under any separate mortgage 

made by him, or by any person througli 
whom he claims, on property other than that comprised in 
the mortgage which he seeks to redeem. 


lltuefradon. 


A, the owner of farms and )•. mortgages ^ to B for Rs 1 non a 
mortgages )' to li for Re i nnn i ■ ^ A afterwards 


SYNOPSIS. 


iS90^ AnnlogouH Law: 

RtStfictiott Of I COM* 

9olidfUion oj Mori- 

gages. 

J'597. Docirint aj ro«- 
solidtiiion. 


Paragraph^^ 

1592. Consolidation otu! 
Tacking distinguished 

I * * 

1593. Principle. j 
1597, gleaning oJ Words, 
15 9H, i *ons<Aidati<m, 


1599, C a u sol idalio n 
MMrfcr the cec^iOM. 

1600, Consolidation bg 
Contract, 

160!. Tacking and Con¬ 
solidation Law com* 
hined. ' 


1690. Analogous Law. —This section is borrowed from section 17 of 
the Conveyancing Act.(i) which very clearly states the law thus:_ 

17. (1) A mortgagor pecking to redeem any one mortgage, shall, by virtue of this 

Reatrletlon on entitled to do so without paying any money due ander 

OOniTudlSoa 0* wparate mortgage made by him. or by any peraon through 

mortgage!. '»bojn he cUima, on property other than that comprised in the 

mortgage which he seeks to redeem. 


(1) 44 ft 46 Vioi., 0 4t. 

ae 
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(2) This section applies only if. and as far as. a contrary intention is not expressed 
in the mortgage-deeds or i>ne of them. 


l3) This section applies only where the mortgages or one of them are or is made 
after the commencement of this Act.”(l) 

This section abolishes the consolidation of the mortgages, as section ^ 
abolishes taching, thus introducing a great change in the law in India in the 
same way as section 17 of the corresponding English Statute has, by abolisn- 
ing consolidation, effected a great change in England. The section has 
suffered verbal changes since its draft stage when it was proposed to be 
enacted thus: “ If the two owners of two or more properties make separMe 
mortgages on them by separate assurances, each mortgage may, in 
absence of a contract to the contrary, be dealt with irrespectively of the 
other, though the mortgages are made in favour of the same mortgagee, f 
The illustration remains intact. 


1591. Before the passing of the Act it was a rule in some parts of 

Indiat^f that if the mortgagor mortgaged two properties to 
person, separately, for distinct debts, or successively 
to secure the same debt, the mortgagee could insist that 
one security should not be redeemed alone.“ The principle 'is 
redemption being an equitable right, the person who redeems must on his 
part do equity towards the mortgagee and redeem him entirelyf®>—not taking 
one of his securities, and leaving him exposed to the risk of deficiency as to 
the other.So in an earlier case it was observed by Cotton, L.J.: — 
" The right to redeem was the creature of equity, and the Court of Equity 
held that it was inequitable that the mortgagor should take from his creditor 
the sufficient estate and leave him with an insufficient estate as a security 
for a different debt, and in granting its own relief it refused to do so ^^e^ 
upon the terms of his doing what the Court of Equity thought equitable. 

Where a party obtaining relief has not a legal right to any assist¬ 
ance, it imposes this fetter or condition upon him. that he shall not have 
the assistance without doing that which the Court of Equity, independently 
of contracts, considers it equitable to enforce against him.t®) “ The whole 


(1) The Act came into force on the 
31st December 1381, vide S. 1 (2). 

(2) 8. 60, Bill 1879. 

(3) The English rule in favour of con* 

solidation was followed in'Bombay (Vtf* 
?utl V. Daud 90), 

but not in Bengal (Odoy Churn v. Bhujo- 
hury, 11 W.R., 310). In a subsequent 
case (Norayon v Pafidurung, 7 B. 526). 
however, the rule was held to be inapplic* 
able to the mofussil of Bombay. The 
marginal note appended to the Bill refers 
to Vithal V. Daud (6 B.H.C.R., 90), as 
the case wbish lays down contra and 
which it now overrules. 


(4) Shuitleworih v. Laycockf 1 Vern. 
545 ; Pope v. Ofisloiv, 2 Vem., 285 ; Cuwi* 
nine v. Fletcher, 14 Ch. D., 699 ; Even m 
lases decided under the .Aat..thi8 rule 
vas enforced (submitted, wrongly) in 
Veloth V. Kodath (1914), M.W.N. 23; 
52 I.C. 609 ; following Batosubrafnania v. 
iivaguru, 21 M.L.J. 662; 11 I-C. 629; 
)ut overlooking the section. 

(6) Willie V. Luqg, 2 Eden., 78. 

(6) Fisher, § 1210; Vithal v. Daud, 6 

B.H.C.R.* 90. ^ 

(7) Cummins V Fletcher, 14Cb D. 699 

7U)- 

(8) Ibid, p. 714. 
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upon its ^ ■" 

in favour of anv suitor '*( 1 ) tk- • k* • ^ittor ot equitable coDsidtTatioQ 

be no consoh^a'tSy ‘XhIit this socliou there eouhi 

consolidated should have belome united ‘ 

hand.(«) If. therefore, one of the sellr^i ^ 1‘‘ 

gage, or a single mortgagee purchasornn? purchased a mort- 

twi hf r of Lnsolidation (I ''so '■ s 

the right of consolidation can be exerci^prl ^ the mortgagor 

sors m title but only so long as the onnitv him and his succes- 

If therefore, two mortgagors execute the\r't ^ y^'f't^^nption is not severed. 

the second, there is no case (or consolidation™) 

1692. Consolidation and Tacking diatinauiahed —To b 

of several debts upon one estate; consolidiitinn^ fi* is the union 

respectively charged on several estates <'> “ In t .It' aeverni debts 

right is to thro«%everal debts (one m- more of “ ^^e 

protection of the legal estate, the dominion over whichT t!?' ^P°" 

of the nght. But the right which is now to bn onn foundation 

equitable principle, that he who seeks the -lid „f upon the 

h.mscdf; and it enables a mortgagee to mi e and ^<lt.ity 

on d,ffercnf estates, until, payment of th debt «oouritiei 

make one estate liable for a df.hi ot,« v n ^ on both of thorn—tn 

right to tack, one doht on”- n^et ''?■'’ T a 

It w sufficient tliat the other he merely a Men unon i^t" 

of circuity applies, oven that is unn/ceLJrrv B^. ri doctrine 

doctnne is. that there shall be several o«l?fo ^ / * ossonce of the other 

particular ,lobt. To tho one. notice Jt ’ liable for a 

other, the right belongs to a mortgagee who has takon^ '***^*^'^"’ in the 

the. same mortgagor, and who. tlS^rofore of nec.^s^tv from 

mortgage, when ho takes the second.”(») bas notice of the first 

redeominR the fi^at’’cannot'' ncqui’rr’priorirv o’ver"lhr' " '""rtguffee 

regards Jhh nirn mortgage, and so the seeonri «Pcond mortgagee as 

quent advances to his mortgagor, cannot consoliSwiff^i' unilfing subse- 

- - - -- _ H»^or in redeeming 


]■* D.. 099 (708). 

(192 ^A«'^(1896). A.C.. 187 

341 . 23 Beav.. 

sin ’ ^y"***’ 1 O.M. & O.. 

^1^3) Spalding v. Thompton. 20 Beav., 

(4) Pltdg* V WhiU (1890). AC IR 7 . 
V. 79 L.i. ul. : 


V Ahiuiaran. 23 Af T t 

(3) Afamu v. Kvt.f' i? ®0»*' 
V. Romanatha. 2 S ^ %gl\ 

M.L..T. 476T ^rta 
Si™ ‘5^7” 'ig "^bVfAar. s Pat. 

ill Mort., 8.M. 

(8) Fisher. I 1210. 
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one o£ his estates, unless he has paid all that was due, though secured on a 
different estate. 

1594. 1’he principles of tacking and consolidation in England had their 
oi-i}.'in apj)iirentJy in Courts of Equity to which mortgagors who wished to 
redt em were obliged to have recourse, and the principles seem to have been 
adopte<l upon the ground that a mortgagor who came into a Court of Equity 
to obtain relief by redemption of a mortgage, should discharge all the debts 
due to the mortgagee, and secured to him by mortgages on that or other 
property of the mortgagor.(2) The principle'upon which the doctrine original¬ 
ly rested was perfectly sound, but by a series of so-called logical deductions 
“the original doctrine of consolidation became so extended as to cause an 
intolerable grievance to persons dealing with estates in mortgage, ”<5) and 
consequently, even before the passing of the Conveyancing Act the applica¬ 
tion of the doctrine was much curtailed, and had to be hedged round with 
many restrictions. 

1595. The fact that the doctrine conferred a right not only against the 
mortgagor, or his heir or devisee, but also against a bona fide purchaser 
without notice, must have often led to usurpation of property under the 
seductive name of equity, and which was probably the last straw calling 
for the immediate intervention of the Legislature. Consolidation was former¬ 
ly the rule as it is now the exception, in favour of which the parties must 
now enter into a contract. Even then, it may not be given effect to, if it 
has the effect of clogging redemption. It is said that the section abolishes 
consolidation of mortgages only over different properties, but leaves the 
doctrine untouched if the several mortgages be in favour of the same person 
and in respect of the same property.^ But this view is certainly not 
warranted by the section, and reference to its illustration. If permissible at 
all for the right construction of the section (§ 22) does not lead to any other 
conclusion. (5) 


1696. It seems that much more is sought to be implied by the section 
than its wording would reasonably bear. ' For instance it was said to imply 
“ as is shown by the illustration,-that if the different mortgages are in favour 
of oxie and the same person not in respect of different properties but over the 
same property, the mortgagor cannot seek to redeem any one mortgage with¬ 
out redeeming the additional mortgage also,”<^) which, it is submitted, it 


(1) MitU' V. Jeyinings^ 13 Ch, D., 639 
(646); affirmed in Jennings v. Jordan^ 
6 App. CasM 608. 

(2) Taj jo Bibi v. Bhagwan Prasadf 
16 A. 296 (299) ; Khxida Baksh v. AU- 
mxinissat 27 A. 313. 

(3) Fisher, § 1211, see per Lord Davey 
in Pledge v. WhUt, [1896], A.C., 187 (102), 

(4) Dorasami v, Venkaiaseshayyar, 25 
M. 108 (116) ; followed in Balasubramania 
V. Sivaguruj 21 M.L.T., 662; 11 LC. 
629 (630). 

(6) In Dorasami v. Venkataseshayyar^ 
25 M. 108 (115), White, C. J., and Bhas- 
hyam Ayyangar, J.,' remarked: ** Bat 
that very section (S. 61) implies, as is 
shown by the illustration, that if different 
mortgages are in favour of one and the 
same person not in respect of different 


properties, but over the* same property 
the mortgagor cannot seek to redeem 
anyone mortgage without redeeming the 
additional mortgages also.*' Bui ho such 
implication can legitimately arise from 
the .illustration, which only exemplifies 
a typical case without attempting to modi* 
fy the section by studied implication* 
Moreover the learned judges have con¬ 
fused tacking with consolidation. 

(6) Fisher (6th Ed.) § 1499 ; Per Kelle- 
wich J. in Box>iU v. Sudit, [1896] 1 Ch*. 
648 (660, 651); Per Romer J* in Smith 
v. Smith, [1891] 3 Ch., 650 (652): 
the mortgagee has himself demandra 
payment of the debt or has taken any 
steps to compel payment of it, no notice 
by the mortgagor, and no payment of 
interest in lieu of notice, is required.** 
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dearly does not, though the view may be otherwise sound enough.The 
section does not profess to exhaust all the possible cases of tacking and 
consolidation, but merely provides against one case beyond which it expresses 
and implies nothing. Cases not covered by the rule, must then be decided 
•on general principles consonant with the other provisions of the Act and 
■which will have to be presently considered. 

1597. Meaning of Words.—“ A mortgagor seeking to redeent." What 
about those entitled to redeem under section 91? It is apprehended that not 
only the mortgagor but all persons entitled to redeem are entitled to the 
benent of this rule, the justice of which was recognized even before the Act.(2' 
In the aojewce of a contract to the contmnj,” means that parties may by 
contract withdraw the transaction from the operation ol the rule. Such 
contract may, it is conceived, be made at any time nrovided th'it if ic nnf 
made to defeat the rights of a third party.(3) Wi/hoTpalf etc '■ fT 

ncMona! th?t {he’right'is not 

pewonal to the mortgagor, but accrues in favour of any one representing him 

On property other than that comprised in the mortgage which he seeks fo 

redeem:'- These words have been construed to L^an that whife 

mortg^or IS bound to redeem all mortgages made by him on the same 

property he cannot be compelled to redeem a mortgage which he may have 

given, it may be to the same mortgage on some other property (4) But 

then It 18 held that the two mortgages must be of the same kind otherwise 

1698. Consolidation—This section lays down a simple rule If il,e 
the owner execii es two mortgages on two of his properties it does not mat/et 
■whether the mortgagee is the same or different; having made two independent 
contracts he has tfie right to treat them as independent and redeem one 
without having to redeem the other. At the same time if the mortgagee of 
the seeon^d property contracts with him that the two must be ro^deemed 
together he is bound by the contrnct.(6) In practice tacking is more common 
than consolidation, fhe mortgagee may take two mortgages on the same 
property and feeling that his second security is not as aor .,1 
his first, stipulate that it shall be redeemed first in 'which 

pmvided it was 

mfldc n pnrt of hiR fiecond mortgage nnd whr nnf i 

personal cove^nt rmly binilinK him and his heirs. Len Tf''’the 
two contracts be by the same mortgagor and bindinjr nn * 1 , ^ . 

effect might be neutralized by any of the cirlSnces whieh 
indivisibility of the mortgage. And so far ns Xga^fs The mo^ 
cannot consolidate when he has parted with any part of h^ir^equity of 

"Hi - »«-Apn^ 

f-i'sKSfs-Ss-s;: 

munnMd, 27 A. 313, * 

^ (ft) Panneshwar v. 7?ryih>We. 3 P., 


n) Wickena V.C. in LtiU v. HxUchin. 
L.Iv,, 13 Eq. 170 5 ** you have domanded 
payment by your proceedings; ond hero 
li payment; you cannot decline what 
you have demanded/’ 

(2) AUu Khan v. Roshan Khan^ 4 A. 
86 . 

(3) Hughes V, Britannin d^c.f Building 
BocUiy, (1906) 2 Cli. 007; Freeman v. 
Laing, [1809], 2 Ch.. 365 ; Bank of Africa 
V. Salisbury Gold Afinin^ Co. (18921, A. 
V. 381 2 Boli V. Hopkinson, 25 Bmv., 
401 ( O.A. Hopinson v. Rcli, 9 
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ivcleuiption for while- the assignee of the equity of redemption takes subject 
to the possibility of existing mortgages being consolidated, the mortgagor 
cannot by any subsequent dealing prejudice the rights of his assignee.<^> 
t’onsequontly, when two mortgages made by the same mortgagor to different 
mortgagees on different properties become united for the first time in one 
person after the mortgagor has assigned {by way either of sale or mortgage) 
the equity of redemption of one of them, the owJier of the two mortgages 
cannot consolidate them as against the assignee of the equity of redemption, 
even though both the mortgages were created before the assignment. The 
assignee of an equity of redemption takes it subject to all equities which affect 
the assignor in respect of it at the date of the assignment, but the possi* 
l)ility that the mortgage may by virtue of its subsequent union in the same 
person with a mortgage of another property made, previously to the assign¬ 
ment, by the same mortgagor to a different mortgagee, become liable to 
consolidation, is not such an equity.(2) Subject to such equity a covenant for 
consolidation when it is a part of the mortgage, binds not only the mortgagor 
but all his successors in title.ft has already been stated that there is 
no case for consolidation unless it is created by a contract which binds both 
parties alike. (§ 1591.) 

1599. 'I'he section only entitles a person to redeem his mortgage 

without having to i*edeem a mortgage that he may have 
ConsolldatioD made “ on property other than that comprised in, the mort- 
under the section, gage which he seeks to redeem.” Literally, construed 

these words could only mean that in the absence of a 
contract to the contrary, if the mortgagor has mad© two or more mortgages 
on the same property in favour of the same mortgagee, (which the section 
assumes) he must redeem them all together or not at all. In other words 
while such mortgages become necessarily tacked for the purposes of redemp- 
tiooi. the mortgagee cannot consolidate them if they are held on different 
properties. But suppose the two mortgages held by the same mortgage© 
are simple and usufructuniy this section would not permit of the redemp¬ 
tion of the latter without redemption of the former; but the very contrary 
is enacted in s. 62 (b) and in such a case the Courts have permitted redemp¬ 
tion of the usufructuary without redemption of the simple mortgage.But 
other difficulties relnain. Suppose, the same mortgagor had first given one- 
mortgage on property A and then another on the two properties A and B 
is he entitled to redeem .4 without having to redeem the second mortgage- 
on A and B? Strietlv speaking he cannot, but he has been held entitled 
to it.(5^ 

A mortgagee who holds several mortgages from the same person, and 
who is paid out of the proceeds realized from one of his securities, must apply 
the amount so received by him in reduction of the debt on that security 


(1) Mutual Life Assurance Societi/ v. 
Langley, 32 Ch. D., 460 (466« 467). 

(2) jfiarter v. Colman, 19 Ch. D., 630 
(G36). 

(3) Bam Narain v. Murlidhar, 5 Pat. 
L.J. 644; 58 I.C. 129; Abhai Narain 
V, Mata Prasad, 24 O.C.» 240; 64 I.C. 
83; Suraj Bali v. Ram Dular Singh, 6 

147 ; SO I.C. 897 ; Jang Bahadur 
V. Maladin, 6 C.L.J«> 159; 46 I.C. 8o 


(obiter —if covenant personal). 

(4) Panaganti v. Maharaja Venkalagiri, 
44 M. 301 (311); following Tajjo Bibi 
V, Bhagtvan Pershad, 18 A. 296; Khudn' 
Baksh V. Alimunnissa, 27 A. 313. 

(6) Qanga Bai v. Kirtarath, 33 A. 
393» In re Salmon (1903)« 1 K.B. 147» 
a similar question reieed but wae decided 
on contract. 
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subseque^r m^ges (.r - to aflec. 

preveTihe°rkTX'^r‘:nr‘-~T'‘^ " “““““6 - this section to 
perty, though such tackino wJtiirt m respect of the same pro- 

agaiust clogging redemotion contract would be obnoxious to the rule 

tWe is a c\nK anTirS’norof^'"^^ under the last section. But if 

would be compelled to stand by his^contracUo "mortgagor 

on the same property, or not L all ( 2 > ^ But^^innP niortgages 

or consolidation is ^ collateral advantaf rcrth\To?r^ 
the contract must be both express and uneouivoLl W Bn? w?''' 

16 not compelled to redeem the two mortgages on mortgagor 

mortgagee, would seem as a result of anothf^rule the 

sequeK^) to be obliged to tack them when he has 7 o ^ II the 

in this respect the mortgagee stands in a noMtfon^nf^ ^ them m suit. ( 5 ) Bui 
he holds two or more mortgages relatin.- to different^^m^^ advantage, when 
not bound to and under the%"rovisions o"f this section 
to consolidate. But he may still contract ^s uo longer entitled 

entering into a contract with the morta icfoi- in ^ disability by 

liabilities of the parties must be drSl eights and 

®ut here again, as already observed law doctrine. 

aWe, .twill always struggle against'it unl,.^ tb,.'eZtefra^^liSt \ti 

soparTly LcriberandTha“sun;rS.''‘.ha/ secure^arspedfied ‘’“‘d tT 

S tT C Sgates^a's'dlstincl "n'l'T"””! 

aS '^rr ‘ter;, r F€riiH 

nearly out. the company further ndvanced a sum of'£i 000 

and thereupon the mortgagor with Bird’s consf^nf rv *'7^ ds renewal. 

for £2,000 which included the sum advanced ^ the morta^ mortgag<. 
the same time. Bnd's mortgage was renewed, who on his^aS® 
memorandum giving the company priority for the £2 fim ^ f*’ f*®cuted a 
to £ 300 . The company having assigned both +V,’ ^ advances up 
defendant. Bird sued him to redtem ^ and the nnorf "''^^'^Sages to the 
could do so without also redeeming B. and it was hJlT th ‘7 
uiortgage of .-1 to Bird was in date subs<-quent to the mnr^ 
m^on of the parties was merely to givc^.riority to th^co^ny fof thei^^ 


Jl) Lnk^hnuina v. Mutfuiyn ChfUu, 4 U 
M.L.J., 126; 62 I.C. 833. 

(2) Ranjit Khan v. Rauultuitt .VaioA. 
31 A. 482 (480); followiriK Allu Khan 
V. RMtMn Khan, 4 A. 85 ; Muhamnmd v. 
Jairj Mai, (1006) A.W.N.. 207; BAiAa»i 
°V"g^ V. .SAanW Dayal, 6 A. L.J., 265 ; 
xwwtim* V. Venk€Ua^eshiiyyar. 26 M. 
108 ; Balaauhramanin v. Sivaguru, 21 
M.L.J., 562; II I.C. 629; .\nunidhUd 


M 353. V. Anfwngara, 30 
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£2,300, and not to yive tiioin the right to consolidate the mortgages on A 
and For the purpose of consolidation it is necessary that the mort¬ 

gagee must hold two or more mortgages from the same mortgagor,but 
not necessarily in respect of different properties.(*> There can be no con- 
j^olidatioa between a mortgage by A foi* his own debt, and mortgage 
and li for their partnership debt.(«) It is only in the former case that the- 
mortgagor can exercise his election, and the mortgagee can claim, to con¬ 
solidate. Of course, in such a case the mortgagor may transfer his equity 
of redemption to several pei^sons, but since these only acquire the right, 
title and interest of the original mortgagor, they are in no better position 
than the latter; and if ihe mortgagee could have consolidated against the 
mortgagor, he cannot be prevented from consolidating against the holder 
of his equity of redemption. At the same time their right cannot be- 
affected by a mortgage created after the purehase.<5) Thus, where the mort¬ 
gagor of one propert-T assigned the equity of redemption, and 
mortgaged another property to the mortgagee of the first, it was held that 
the assignee of the equity of redemption could redeem the first mortgage 
which was not affected by a mortgage created subsequently to his purchase. 
Similarly, it was laid down in one ease^^i that there can be no consolidation: 
when two or more mortgages made by the same mortgagor to different 
mortgagees on different estates become united for the first time in one person 
after the mortgagor has assigned (by way either of sale or mortgage) the 
equity of redemption of one of them, even though both the mortgages vere 
created before the assignment. 


1602. So the section offers no impediment to the mortgagee enforcing 
his subsequent security against the same mortgagor if the borrower had 
agreed that the earlier mortgage was not to be redeemed until the la^** 
mortgage is paid off.^’> But if the latter debt be unsecured, as where the 
debt is due on a simple money bond, a contract to the same effect wo^d 
be treated as a dog on redemption and is therefore unenforceable.On 
the other hand, if the earlier debt was unsecured, a stipulation that it shall 
take priority over the mortgage-money, cannot be treated as a. clog on 
redemption^) Indeed, in such a case the mortgage may be regarded as 
securing both the sums. So where the property was 
Rs 1 500 and the mortgage-deed recited an earlier debt of Rs. 5,000 due- 
on a previous account and provided that if mortgagor did not repay this 
Rs. 5.000 within two years from the date of the deed, he was not at hbei^ 
to redeem the property, unless both the debts of Rs. J'Vp 

were paid. The deed was stamped as a mortgage for Rs. 6,500, and the 


(1) Bird V. HVhh. 3.1 CJi. D., 215 (219). 

(2) Ex parte Williams, 16 C\\. D.. 117. 

(3) Dorafiomi v. Vefikafase^thayyar^ 25 
M, 108 (1)5). Bhartu v. Datip, 3 A.L.J. 
R., 672 (674). in which the effect of s. 
61 merely was considered. 

(4) V. Fletcher, 14 Ch. D., 
699. 

(6) v. Jorrfon, 6 App. Cas.» 

698 ; overruling Toesel v. Smithy 2 DeG. 
& J., 713; v. Hilhere, 3 J. & C., 

Ex., 697; Winter v. Oofr, [1894], 2 Ch., 
32 ; [1894]. 3 Ch., 498 ; Pledge v. White, 
[1896], A.C.. 187 ; BUey v. Hall, [1898] 
W. N. 81. 


(6) Harter v. Colman, 19 Ch. D., 630 
White V. Hillaere, 3 J. & C., Ex., 957; 
followed Beever v. Luck, 4 Eq., 637 die* 
sentod from. 

(7) Dtirga Pershad v. Dukhi Boy, 9 0^ 
W.N., 789 ; Badha Krishna v. Sheo Dial. 
(1906), Oudh Cas., 132. 

(8) Durga Pershad v. Dukhi Boy. 9* 
C.W.N., 789; Bugad Singh v. Narain^ 
27 A. 178; Sheo Shankar v. Parma. 

A. 659; ' dissenting from the contrary 
held in AUukhan v. Roslhan Khan. 4 
86 - 

(9) Hari ▼. FwAnv, 28 B. 349, F.B. 
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Court held that the deed secured the two sums with this difference tliat the 
mortgage as to Ks. 5,000 took effect on expiry of two years from the dale 
of the debt.O) So in another case the owner executed two mortgages—the 
first of which was usufructuary, and the second one was simple. In the 
latter deed he covenanted that he would not be entitled to redeem it before 
redeeming the prior usufructuary mortgage, and the covenant was held to 
be enforceable. 12 ) But in another case where the mortgagor executed two 
mortgages in the later of which he stipulated that he wo\ild not redeem the 
property unless he paid off the second mortgage, the Court held the covenant 
-as to consolidation not sufficiently clear to admit of its being enforced.1^) 
In another case two persons mortgaged certain property in 1879, In 1883 
•one of the mortgagors executed a mortgage comprising in part property 
subject to the mortgage of 1879 and in part, other property in favour of the 
same mortgagees. This latter mortgage contained a stipulation that tho 
mortgagor would redeem it before redeeming the mortgage of 1879 Certain 
property comprised in the first mortgage, but not in the second, was sold, 
and the purchasers sued for redemption of that mortgage alone. The' Court 
held him so entitled on the ground that the covenant merely fixed the 
order of redemption of the two mortgages and had not necessarilv the effect 
of consolidating them.<^) 


1603. The assignee of an equity of redemption takes it subject to all 
equities which affect the assignor in respect of it at the date of the assign- 
vient, but the possibility that the mortgage may, by virtue of its subsequent 
union in the same person with a mortgage of another estate made previously 
to the assignment, by the same mortgagor to a different mortgagee, become 
liable to consolidation, is not such an equity. But the case becomes widely 
different if the mortgagor has by one deed assigned the equity of redemp¬ 
tion of all the mortgaged properties, although tho assignment is made before 
tho mortgages become united in title. The reason for this discrimination is 
stated by Lord Dnvey to be that “ he knows, or lias the opportunity of 
knowing, what are the mortgages subject to which he has purchased the 
property, and he knows that they may become united by transfer in one 
hand.”t®) In short, in such a case the assignee stands in the position of 
the mortgagor and is entitled to his right only, and that if the mortgagor 
could not have redeemed one property without the other, tho assignee stood 
in no better or more favourable position, and was not entitled to redeem 
one without redeeming the other.C^) But the same result was justified by 
Stirling, J.. by a different process of reasoning: “ Being an equitable right,” 
he says. “ it follows that the ordinary incidents of equitable rights must 
attach to it; and one of them is that the assignee of an equitable right 
stands in no better position than his assignor, assuming alwavs that none 
of the parties had done anything which would mislead in any way the 
persons claiming under the assignment, or been guilty of nnv such conduct 


<l) Ib. 

(2) Mhd. Abdul Hamid v. Jairaj Mai, 
d A.L.J.R.. 768. 

(8) Bhartu v. Dalip, 3 A.L.J.R., 672. 
(4) Oanga Rat v. Kirtaralh, 33 A. 363 
(36S). 

(6) PUdgt V. WhiU, (18961. A.C.. 187 
affirming Pledge v. Carr, [1864], 
^ Oh.. 326, O.A. (18901. I Oh.. 01. 


W Cf. per Lord Romillv in Tweedale 
V. Tufeedale. 23 Beav., .741 ; Vint v. Padget 
1 Giff.. 448; Selby v. Pomfret, 3 DeF. 
* J., 590; Btevor v. Lucie. L.R., 4 Eq. 
637; Pledge v. WhiU. [18961. A.C.. 187- 
Nareingh v. Achhaibar Singh, .36 

A. 36. Cam otherwise conflinting are 
only reconcilable on the distinction made 
m the text. 
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as would set up counter-equities, so to speak, against the person claiming 
the right."(O (.’onsolidation only applies where default has been made on 
all the securities, in respect of which it is claimed. There can be no claim 
for consolidation, if some of the securities are not ripe for payment.(2) 
Where the property was mortgaged to one A and subsequently mortgaged 
to other persons, of which the fii*st mortgagee .T had notice, and the latter 
transferred bis mortgage to another mortgagee B of a different property from 
the sanie mortgagor, it was held that inasmuch as the first mortgagee A 
had notice, of the puisne mortgagees, his transferee B could not 
consolidate his own and -I's mortgage as against them.f’) So where 
the owner of leasehold property P mortgaged it to A with a covenant 
that he should not redeem that mortgage without first redeeming all other 
incumbrances that might be created by him in favour of the same 
mortgagee, and he then executed another mortgage in respect of another 
leasehold property Q; a day after which he executed a second mortgage of 
^ in favour of another. B, and of which .-1 had notice. .4 then took two 
other mortgages of different properties. B then sued A to redeem Q 
and A claimed to consolidate his four mortgages, but the Court held that 
A was only entitled to consolidate the two mortgages taken by him before 
notice, and that the two other mortgages taken by him after B’s mortgage 
could not he consolidated.It is now settled that mortgagees holding 
merel.v equitable interest in the securitie.s can also consolidate.But a 
mortgagee cannot tack to his debt another mortgage-debt, the property 
mortgaged to secure which has ceased to exist. 

The mortgagee entitled to consolidation by contract may forfeit his 
Where remedy by limitation, if his suit on the deed embodying the 

birred. ^ covenant had become barred by time, in which case he 

cannot, of course, compel the mortgagor to pay him the 
money secured by the two deeds. 

1604. Tacking and Consolidation how combined. —Having regard to the 
nature of the distinction between tacking and consolidation, the two may 
be combined in the same case. For there may be not only several mort¬ 
gages secured by different properties of the same mortgagor, but also several 
mortgages of some one of the same properties. Such a case occurred in 
which there was (i) a mortgage (apparently wnth conveyance of the legal 
estate on two properties); (ii) an assignment of the equity of redemption 
in the two properties to a second mortgagee; (iii) a third mortgage of one 
of the properties only without notice of the second mortgage. The third 
mortgagee bought and took' a transfer of the first legal mortgage. It was 
held, first, that he might tack his equitable third mortgage to the first 
mortgage, so as to gain priority over the second mortgagee, and secondly. 


(1) Bird V. Wenn. 23 Ch. D.. 215 (210). 

(2) Cummins v. Fletcher, 14 Ch D., 
609. 

(3) Baker v. Cray, 1 Ch. D., 491. 

(4) Hughes v. Britannia Permanent Bene^ 
fit Building Society, [1906], 2 Ch., 607. 

(6) Watts V. Symes, 16 Sim., 640; 
Craeknall v. Jackson, 11 Ch. D., 1. 

(6) Banner v. Berridge, 18 Ch. D., 264. 

(7) Kesar Kunu-or v. Kashi Sam, 37 


A. 634. The dictum at P. 637, that, 
even if not barred, the two mortgagee 
could be separately redeemed inspite of 
the covenant is unsupportable, and was 
not and could not be supported on the 
doctrine of a clog. The contra was laid 
down by the same Court in two cases to 
which one of the same learned judges 
was a party: Bhikam v. Shankar, 6 A* 
L.J., 266 ; Banjit v. Ramdhan, t6., 664. 
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that having done so, he might consolidate his third mortgage (which was 
property only) with the tirst mortgagee on both estates and hold the 
as against the second mortgagee until all that was due to him 

«f'g“n^ent by the mortgagor of his equity of redemption 
after his bankruptcy does not affect the question it being settled tlmt i 

f \ bankrupt before his bankruptcy, where the V'alui- 

of the land mortgaged exceeds the sum secured, is upon the bankn^ntev 
of the mortgagor to be considered tabula in naujragioTnd if the ass^S 

I sfSSrSl-sS ‘iwH? 

bankruptcy before the defendant* took thi transfer m^e no diLrenL ^ Ant’ 
one might seize the plank. The assiffnee «4 o ainerence. Any 

^he '’f ^ ^re^Xt t 'S! 

The effect of this state of law is that mort^asees aftpi* y ^ . - 

the mortgagor would be allowed by their owl act to vaZ 

themselves and the other creditors of thrnTtglor so a? 

ment m full of a debt in respect of which, at the ^Lrof the ' 

they were only entitled to a dividend along wdth the generic 
unsecured creditors. ^ ® general body of 

Where the mortgagee is entitled to the right the fact th^t k 

given notice to the mortgagor to pay uff only Inc of the mortgages wl! 
not prevent him from consolidating.^) "lon-gages. w^ll 

V noted that tfie section prevents consolidation of 

thn * nl'separate properties. But, as has been observed before 
the phrase. on property other than that comprised,” is at fiJst 
sight susceptible of a double meaning, according as the word ” other ” is 

f§^159m "kM "P'' 0 Perty” preceding it 

(§ 1j 98). It has been held that the rule would equally apply whether the 

two mortgages are on the property or on tlo fepaZl pmpertL (I 

And the reason of the rule seems to be clear; for. if the mortgago^p is per- 

mitted to redeem one debt, the mortgagee has still the same property^ as 

his security, and a foriion h better one for the remaining debt. The^se^ion 

18 only deelaratoiy of a right to redeem singly any one of the two securities 

"-hether the securities co-exist or exist 

Without consolidation the holder of two independent mortvaeps nvpr tk^ 
same property, who is not restrained bv any covenant pjfkf 
may obtain a decree for sale on e„eh of' theii ?n a" ep„r„fo Lnif °L‘t Z 
mortgagee cannot sell the property twice over nor can Ke «p 11 . r.^ * *1!® 
second decree subject to thl iLi. It this were aXwed tVo^TetZ kf 
very miHchief which has been struck at by section 99. evel ^he reDLal of 
which, seems to retain the rule unaffected. The only benefit Ih^such 
decrees may confer on the mortgagee appears to be that if the plaintiff 


(1) Bovey v. SIcipwUh, 1 Ch. Ca., 201. 
It) Stlby V. Ponurt4, 1 J. ft H.. 336, 
O.A., 3 DeP. ft J., 596 ; Ntve v. Pennel 
S H. ft K.. 170. 

18) Oriffitha v. Poutul, 45 Ch. D.. 553. 


A ProLttd, 18 

lil’t r ®'V '« Donuami v. 

t enkataieahayyttr. 26 M. 106 (116). 



1132 


TRANSFER OF PROPERTY. 


[S..6?. 


execute one of those decrees by sale of the property, and there is a surplus 
arising from the sale, he may probably attach it in execution of the other 
decree.(1) 

When there is no right to consolidate in an action by the mortgagee- 
brought to foreclose two or more mortgages on different properties executed 
by the same mortgagor, the latter is entitled to redeem any property singly 
on payment of the debt thereon secured, and only such costs as may rate- 
ably be apportioned between the several estates.t*) 


Right of usulruC' 
tuary mortgagor to 
recover possession. 


62 . In the case of a usufructuary mort¬ 
gage the mortgagor has a right to recover 
possession of the property— 


{a) Where the mortgagee is authorized to pay himself 
the mortgage-money from the rents and profits of the pro¬ 
perty,—when such money is paid; 

(&) where the mortgagee is authorized to pay himself 
from such rents and profits the interest of the principal 
money,—when the term (if any) prescribed for the payment 
of the mortgage-money has expired and the mortgagor pays- 
or tenders to the mortgagee the principal money or deposits 
it in Court as hereinafter provided. 


7C07. Analogous Law. 

]609i Mature of such 
suit, 

1610, Principle, 

1611, Meaning of Words» 
1614. Successive suits for 

redemption. 


SYNOPSIS. 

Paragraphs. 

1612, When and Hov' 
Possessi 0 n obta ined, 

1615, What the Mort^ 
gagor may obtain, 

1616, Postponement of 
right. 

1617, Suit where no Time 


161$. Mode of talcing 
accounts. 

1619, When the right t<y 
sue accrues, 

1620, Mortgage for 
Tertn :—Clause (b), 

1624. Becovery of Pos^ 
session in other cMes, 


^fixed. 

1607. Analogous Law. —This section is but an expansion of section 60 
which describes the rights of a mortgagor. The species of 
intended is usufructuary inoitgage as defined in section 58 (a) (§ 1378)• 
though the fixation of a term mentioned in clause (b) is by no m^ans its 
essential condition. Strictly speaking, such mortgage is m the nature of 
an anomalous mortgage though in practice, it is more 
than the pure usufructuary mortgage defined in section 58 (a). 

1394). As it is, the section only refers to two forms of a usufmctua^ 
mortgage defined in section 58 (rf) ignoring the third form included in t e 
definition, viz., where the rents and profits are agreed to be apportione 
partly in lieu of interest and partly in lieu of the principal money. It nM 
been, however, applied to a usufructuary mortgage by conditional ^^l®* 
The wording of the second clause is in other respects defective iWi)- 
The liabilities of a mortgagee in possession are prescribed m section 7b 


(1) Sunder Singh v. Bholu, 20 A. 322^ 
P. B. 

(2) De Caux v. Skipper^ 31 Ch. D.* 635 ; 
overruling Clapham v. Andrews, 27 Ch. 
D., 079, in which the whole of the costs 
were made chargeable against each estate, 


a view which amounts to a consolidation 
as regai^ costs, and was, the^efo^e^ 

overruled, , , ^ ^ t 

(3) Kundan v. Thakurlal, 6 

43 (46, 48). 
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f enacted may be regarded as a notable departure 

from the old practice requinng a mortgagor seeking to redeem, to aver in 
his plaint that the mortgage-money had been tendered or fully reali/eil 
from the usufruct, or otherwise.(D If on inquiry it is found that a balance, 
hu\sever small, is sti I due. the course usually adopted was to dismiss the 
suit without giving the mortgagor option to make good tlu* clehcieiiey,(2^ 
as b^\ passing a conditional decree allowing redemption on the paviueiu 
of the balange W But as regards the passing of a conditional dt>cive th- 

m?vi<nr? >»^odihed their practice by decreeing redemption on 

pajment by the mortgagor within a reasonable time to be fixed by them 
Indeed, in the case of a usufructuary mortgage, the mortgagee bein.r in 
possession IS bound to render accounts, and if he fails to dcTso the inort- 
gagor would have no redress if he is unable to ascertain before' suit whVt 
if any. sum was due by him, and is not entitled t<i come into (’ourt as 
soon as he has reason to bcdicve that the debt has been paid off from the 
usufiuct.C > At any rate, this has always been the practice of the English 
Courts, which regards the mortgagee as subject to a perpetual accounf.(6) 

1609. Nature of such Suit.—The (luestion wlwti,, . . 

section should be treated a suit for eieetmoni ... i under tlie 

which the Act is silent. In England Lord 

tinn of „ .nortgagee, to whom U 

ri'paid hmwolf out of the rents and nmHtK k. .. 4 « * i “ , . ^ 

as soon the the principal and interest were satisfied'^ the e?*/’ 
tlu- mortgagor being then entitled to sue him in eiectmenf iK * 
possession thenceforwanl being adverse <’) Strict v 
this section cannot be ..garded as a suit for red' 

necessarily involves the enforcement of the right to redeem ns bJfino f • 
■section mi. and which confers on the mortgagor larger powers as therein 
K,.ee,hed Again, a redc-mption-suit can onlv he institidod after ‘‘ the 
pMiicipal money has become payable ” and wh'^ich implies tint n i 

.«n hoforehana fixed whor<.a»-ola„»„ fa) would lo eoulemZ,^': 

case Ml which no such time has been fixed, and in which therefore n'r 
suit for redemption is possible. Similarly, while in such n suit an account 
has to lie gone into and the procedure prescribed in section 92 followed 
no accoi,lit need, be .gone into in a. proceeding under clause (li). I Hhus 
clear II at the section is in ended to provide a summary remedy in c isiw fo 
wliicl, llie eliihorate procedure of a rcdcmptioii.suit w^iuld he superfluous 
A Oiisr. instituted under this section naay then be regarded as an S' 
mcnt.fW and the in,|iiiry to he made must he strictly limited to the pdnts 


(1) Chotvbey V. C'hoti'dref. (18.'34). N. 
W.I’.S.D.A., 371 Jafloohmigst>f v. ^fohe■ 
eput. (1856). N.W.P.. S.D.A.. 432 5 yekram 
V. Chytuookh. (1866). S.D.A.N.W.P.. 3 ; 
AUuzzum V. Ml. Wajdah. (I8r)2). S.D.A.. 
748 ; Mukhun Lall v. Sreeklx/itu. 12 M. 
I.A.. 157 (201). 

(2) Zeinut Begum v. liheekuu. (1840). 
He D.Am 392; tSkeo Iiuii4fh v. Ahmade 
(1849), N.W.P.S.D.A.. 37; Malhuram v. 
Dhurm .Singh, (1850). N.W.P.S.D.A.. 104; 
MujMmmad v. Ml. Heengtot. (1855). N. 
Wj^P.S.D.A., 643: KhyrtUi v. Ml. .Seeloo. 
( 1661), N.W.P.S.D.A.. 221. 

{i) Aximul Ali V. Jewahir Singh, 13 
M.I.A.i 404 ((412) ; Kundun Latl v. Susie 

369; Ml Moiee v. Indrajit, 


Marnh. 112; Muhfitnm <f v Mt 
(1655), N.W.P.S.D.A -^4^ 

Hashmau, (I860). N.W.P S^D A 

^ 5 :, 

”^ 344 ^ Dae. 1 

(ff) po«t: Sahibzada v. Per- 
meehar, 1 A. 624. 

^4?! m 2 Atk., 360 (362). 

(85? ^ Sheochftran, 22 A. 83 
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there specified. Of course, such a procedure necessarily does not supersede, 
but IS supplementary to the general provisions contained in section 60. 
Ihe section conhnes itself only to the simplest forms of usufructuary 
mortgages, the other forms involving accounts or more complicated ques¬ 
tions being designedly left out to be dealt with in a regular suit. Where 
n<- property is burdened with two or more charges, as where a land 

wa^ held by A in a usufructuary mortgage executed by the plaintiff’s 
father in 1843. and A mortgaged the same again to B in 1850, who. in 
18.)|). assigned it over to f’, the plaintiff then sued to recover possession 
of the larid from .I, B and C; it was held that so long as a sub-mortgage was 
outstanding he was only entitled to a decree for redemption and could not 
obtain a decn-e for possession.<0 


A suit by a usufructuary mortgagee of an occupancy-holding in the 
United Provinces for possession must be instituted in the Civil and not 
in a Revenue Court.t^) 


1610. Pnncipla.—The object of this section is said to be to provide a 

summary remedy in cases in which the elaborate procedure of redemption- 
suit would be inapplicable.There can be no suit for redemption unless 
u time for payment of the principal money has been expressly or impliedly 
fixed. Clause (a) of section 62 contemplates a case in which no such time 
.or repayment has been fixed, and in which a suit for redemption is, there¬ 
fore. not possible. The mortgagor may apparently sue for accounts and 
possession, but if it is found that the mortgage-money lias not been repaid 
from the rents and profits of the property, his suit must be dismissed. 
Clause (b) of the section refers to one form of an usufructuary mortgage 
closely resembling a Welsh mortgage.^ In such a case the taking of an 
account is unnecessary, and the mortgagor, after depositing the principal 
money in Court, has a right to recover possession. He is not debarred 
from bringing n regular suit for redemption, but at the same time he is 
not bound to do The section seems to deal specifically with a class 

of securities generally treated of in section 60 to which the present section 
must be regarded as generally supplementarj*. 

1611. Meaning of Words.— '* Front tsuch rents and profits ihe interest, 
do.”; Could this mean interest out of the rents and profits, the surplus 
being appropriated towards the principal But, if so, why should the 
mortgagor have to pay " the principal money ” and not “ or any portion 
thereof remaining due,” before redemption. Reading this section along 
with section 58 (d) it would appear that the phrase is used to mean. ” to 
appropriate the rents and profits in lieu of interest,” as for instance, in a 
aur-i-peshgi lease. ” Or deposits it in Court ”: Is this anything more than 
a tender? If so, why was the clause omitted in section 60? If not, it is 
clearly redundant. ” .4s hereinafter provided;" i.e., in sections 83 and 
84, post. 


1612. When and How Possession obtained.— The mortgagor, according 
to this section, has a right to demand back possession as soon as the 


(!) Shouri Anna v. .4afAoai, 13 M.L. 
J., R. 376. 

(2) Bindeahri v. Sadho Charan, 26 A. 
691. 

(3) Maepherson on Mortgage (7tli Ed.l, 
p. 662; Kahi v. Lalji, 11 C.P.L.R., 10 


*^H)'see Fisher, § I®, fof its definition. 

which is the same t o ’ iM 

11 C.F.Lr.K., 


V. 


(6) Kalu 
(106). 

(6) S. 76 (d). 
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mortgage-debt is satisfied out of the rents and profits, where the niort<'atfe- 
money was agreed to be so satisfied, and where the rents atid profits are 
agreed to be appropnated in lieu of interest on a proper pavnient or tender 
of the principal on the expiry of the term prescribed for the payment of 
the money This the mortgagor may do bv instituting a suit for redemp¬ 
tion and calling for accounts which the mortgagee is bound to keep and 
render to him.d) Even where the mortgagor does not specificallv call for 
accounts but only sues for possession or ejectment, “ the Court is bound 
as a Court of /equity, and acting upon the principle that it is always the 
aim of a Court of Equity, to finally determine as far as possible, all' ques- 
tions concerning the subject of the suit to cause an account to be taken 
up to the time of the decree, the account so taken being considered binding 
and the parties not being at liberty, except under peculiar circumstances 

K mortgagor can call for 

accounts, the burden of proving satisfaction of the debt is still on him 

and not the mortgagee on whom lies the onu>t to prove what if anvthine 
18 due to him.(« If the amount tendered by the mortgagor is found to 
have been insufficient, that is no ground for dismissing his suit For in 
such a case, the Court can pass a conditional decree fixing a period for 
the payment of money found to be due on the mortgage (<) And this can 
be done even where the plaintiff has sued for ejectment and not redemp¬ 
tion.!®) or even where the suit is instituted by the mortgagee. But a suit 
for poBsession based upon an allegation of fraud, and tried out- as such 
cannot be afterwards in appeal converted Into one for redemption.!®) 

1013, Where the mortgagee is let into possession bv the mortgagor 
the former IS estopped from denying the title of the latter at the commence¬ 
ment of his possession, though he is not debarred from showing that his 
title has since determined.!^ On a similar principle, since the mortgagor 
cannot derogate from his owm grant,!®) It follows that where he puts the 
mortgagee in possession of the property, he cannot recover its possession 
by pleading the invalidity of his own mortgage, as that the holding he had 
mortgaged being occupancy was not transferable, without being made 'to 
pay up the mortgage-money. In any other view he would be taking the 
benefit of his own wrong which, no Court will award.!®) 

1614. A decree in a suit for redemption dismissing the suit on the 
8Dcc«ulve sam mortgage-debt had not been satisfied, 

for redemption, forecloBure or of rea judicata 

so aft to bar ft second ftvnt, for the decree in such a case 


( 1 ) 8 . 16 (g). 

(2) Kallyan Da/i v. Sheo Xundutf, 18 
W.R.. 66. 

(3) Shah MakhufilaU v. Baboo Sret 

Kishen Singh, 12 157 : Kallyan 

Da$ V. Sheo Nundun, 18 W.R.. 65. 

(4) Shah LiUnfui Hossttn v. Chotedhry 
Mahomed, 22 W.R., 269 ; BoUtub v. Huro 
Narain, 17 W.R., 408 ; Bamdakant Rat 
V. Bhagwon Dae, I A. 344 $ Sahibzada v. 
Parmeehnr. 1 A, 624. 

(6) NUakani v, Sureeh Ohunder, (1882)« 
B.P.J., 21 P,C.; Vaeudeo v. Narayan, 
L.Rm 12 LA,» 171 ; Pareholam v. Bumal 
Zunia, 20 B. 196. (Tho case of Chundu 
V. 9 M. 208, must be considered 

as oeenuled). 


V. Indromoni, 3 C.W.N., 


(6) Ram Deo 
325. 

(7) S. lie. Indian Kvidence Act; Nak- 
chedt V. Sakchfdi, 18 A 329; Balaku- 

1* Bom. L.R.. 
Chandra, 20 

v^. »f . *S .. I I, 

(6) Bis^mbhur v. Parshadi. 10 A.L. 
J., 112 ; V. Narayanappa, 13 Bom. 

1200: Debendra v. Mirta Abdul, 10 

19 C W 208^^ * Mohamaya v. Haridaa, 

Upadhia, 7 I.a 
(AII)« 738 : Cf. Fasikuddin v. KaramaL 
(1888) A. W.N., 128; Laldas v. Nagii 
II Bom. L.R.. 693. * 
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decides no more limn that the suit for redemption was premature.lD 
Under the proviso to section 60 the right to redeem continues to subsist 
in the mortgagor so long as it has not been extinguished by the act of the 
p.nt.ies (,r by the order of a Court. Thus it has been observed by Strachey, 

I l)f only which under the Act expressh^ extinguishes a 

usuinuun.ry mortgagors right to redeem, is the order for sale which under 
sections J2 and 1)3 may be made in a redemption-suit, though the usufruc- 
tuary mortgagee could not have sued for sale any more than for foreclosure. 

1 ( mortgagee cannot sue for foreclosure, if on 

delault ot payment under a decree for redemption, an order for foreclosure 
IS expressly excluded, and if in the case of such default there is no pro- 
vision for the extinguishment of the right to redeem except on the passing 
ot an order for sale on the mortgagee's application, why should the 
usufructuaiy mortgagor s failure to obtain a decree for redemption put the 
mortgagee in any better position, or give him a right for which he never 
bargained? ”(8> In England, the law in this respect is dissimilar, for there 
the dismissal operates as a decree for foreclosure against the mortgagor, 

1615. In a successful redemption-suit the mortgagor need not care 

What the mort- more than the possession of the property but 

gagor may obtain, the mortgagee allows the mortgagor to redeem out 

° it is apprehended that the mortgagor is not 

, 'V ^ 1 ed o get back possession, but also the mortgage-deed, and 

obtain a reconveyanci- as mentioned in section 60. It is said that the 
leliei to which a mortgagor is entitled under this section would not seem 
to be as extensive as that given him in a redemption-buifr and that under 

entitled only to possession and nothing 
‘}PP^!'‘-s to be no reason for making this distinction, 
w? incidents of ownership may be recovered with the 

wniiM / * ■ •**' ^ Civil Procedure, the mortgagor 

^^ould have to include in nis suit all he is entitled to claim in respect of 

h s mortgage, such as the surplus profits if any. whicli he is entitled to 
claim with possession, and for which another suit would be barred. 

1616. 1 h«' question as to when a mortgage is repayable depends 
Postponement of ^pon the construction of the instrument. Generally 

right. speaking, a stipulation for the postponement of payment 

, . ** prima facie intended for the benefit of the mortgagor, 

ut tho^ parties may, by the language of their contract, show their intention 
that redemption should take p>ace only at the end of a given term. When 
the covenant is to repay within a period specified, it must be construed that 

the mortgagor meant to reserve “ w’ithin ” the Hbertv of redeemincr nt his 
pleasure.(*) ‘ '' 

But he may contract himself out of his right to recover possession by 
entering into a contract either with the mortgagee or a third person to 


(1) Doudh Bahadur v. Tek Narain, 1 
A. 261 ; cf. Nawab Azimut AH v. Jawahi 

12 404 (412). See. howeve 

the point further discussed under s 
92, 93. post. 

(2) Ibid, p. 266. 

Inman v. Wearing, 3 DeG. Sc .S 

V. Shrewsbury, L.R 
10 Ch., 250; GoHin^fm v. Jeffery, (18961, 


Ch., 644. 

(4) Marpherson, Mortgage (7th Ed.), 
662. 

(6) Bukhmini Bai v. Yenkatesh, 31 B. 
627. 

(6) Rose Aiiunal v. Baja Bathnam, 23 
M. 33 (36); following Sri Baja Selrucherla 
V. Sri Baja Vairicheida, 2 M. 314. 
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whom he may execute a lease of the property to hoIU good up t.. the 
redemption of the mortgage, in which case, he would necessarily be i)n- 
eluded from enforcing his mortgage rights to possession. And the leasi- by 
mm as lessor to the mortgagee os his lessee, must then be construed as an 
independent transaction in the same way as it would haye been, had the 
lessee been a stranger. In such a case the mortgagee being in possession 
through his tenant, the mortgagor would be deemed to be in possession 
mmself.t) On his failure to recover rent the mortgagee-lessor cannot 
throw up.the lease and recover on the mortgage. If liis rent is in arrears 
'jiAv he is entitled to do is to sue the mortgagor-lessee for its reco\er\ 
•on the basis of his lease, and in which case he can recover the rent <!f 
InW previous to suit.( 2 ) The mortgagee cannot, by setting up a 

subsequent transaction, deprive the mortgagor of his right of redemption 

necessarily the effect of postponing redemption 

mortgagor executed a usufructuary 
mortgage on the 14th March 1889 for a term of five years, it being redeeni- 

nrifiA'' rti’ 

profits of the mortgaged property were to be taken in lieu of interest The 
next clay (loth March) tlie mortgagor executed a hahulhi in favour of the 
mortgagee ackno^yledgmg that he had taken a lease of the mortgaged pro¬ 
perty nn .1 certam rent for a term ending with September 1890^ i r 
term somewhat less than the mortgage, the rent being made a charge*’on 
the subject-matter of the lease. It was contenilcd for the mortgagee that 
since the mortgagor has failed to pay rent for some years, hfs ?St f^r 
redemption was premature; as the two transactions were neither concurrent 
nor coincident, the Court could not but consider them as separate and 
independent, and in this view it decreed redemption.(3) So where there 
a usufriictmiry mxjrlgagi* and a subsequent simple mortgage of the same 
property there? is nothing to prevent the mortgagor from redeeming the 

one without redeeming the other, unless he is tied to a covenant to 
Tedeem both simultaneously.W Lo%enant to 

1617. Suit where No Time flxed.-The first clause seems to contem- 
.(*). payment has been 

^bis 18 a pure usufructuary mortgage of the first 

kind mentioned m section .".S (d). In such a ease the mortgagor mav 
bring a suit for possession as soon as he is satisfied thnf 

debt has been discluirged. For this purpose he can call upon the mortga^co 
to furnish him with true copies of accounts and of the vouchers bv whTnh 
they are If they show that the mortgage“ none; Ss 

usufruct, the mortgagor has then no difficulty in obtain 
ing possession, for no question of accounts can then arise But fko 
mortgagor is not bound to peruse the accounts before suit especiallv if he 
has reason to believe that they are not properly maintained S If 
applied for them, the mortgagee denies the relationship, or they ar^lSt 


1!A*. SsTaTal 

Bahadur Singh, 
Piol ’ unrep. case 

<a44i**a-^ *•. note 341 

Ta.'TJ™"’ ^ 

(3) Khuda Baiuh v. Alimunnisaa, 27 


A. 313. 

'■ Prasad. Ifi 

(5) Kalu V. ImIU, H C P I T? mi 

(6) 8. 76 (g). 
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furnished at all or within a reasonable time.t^J 'J'hese questions, though 
not affecting the right of the mortgagor to sue for possession, would no 
doubt affect the question of costs. But if the mortgagor has not previously 
ascertained the state of his account with the mortgagee, ordinarily his 
suit for possession will have to be dismissed as premature, if it is found 
that the mortgagee has not been repaid from the usufruct.(2) But the 
Court may instead allow the plaintiff to redeem on payment of whatever 
is found due. if it appears that he had brought his suit in the mistaken 
belief that the debt was satisfied. The earlier cases commend this practice 
as the proper one.t’) But such a course is one of doubtful legality. For 
if a suit for possession be regarded as one for ejectment (§ 1612) it is 
certain that it could not be converted into one for redemption, which would 
not only alter its character but may require the addition of parties, and 
admit additional pleas, possibly involving a new trial.Indeed, such a 
prayer was negatived by the Privy Council in a colonial appeal from 
Ceylon, in which the relief was not prayed for and the interest of a third 
party claiming under the mortgagee had in the meantime interposed. 

It may then be conceded that if the plaintiff frames his suit offering to 
redeem on payment of whatever may be found due, the Court would be 
justified in allowing redemption, if. on the taking of accounts, a balance 
is found still due to the mortgagee. But, of course, such a suit must then 
proceed as a redemption-suit in which all persons interested in the mort¬ 
gage would have to be joined. 

1618. In taking accounts in such cases the mortgagee is not charge- 

Hode of taUae non-receipt of profits, which the mortgagor was 

accounts. raise. The mortgagee is not an assurer of the 

continuation of the same rate of profit. As the Privy 
Council observed: “ Much depends in India on personal qualities. The 
very change of management and possession may cause a falling-off of 
receipts. Therefore, an estimate of a preceding rental does not suffice to 
show actual receipts. The accounts must, however, conform to the 

standard prescribed in section 76. where the subject should come in for 
further discussion. 

1619. The right of the mortgagor to sue accrues when the mortgage- 

money is paid from the rents and profits of the property. 
Whea the right term “when such money is paid’’ does not mean paid 
sue cc mortgagor, but from the rents and profits.And 

hence if the mortgagor offers to redeem by the payment of cash, the mort¬ 
gagee is not bound to accept such payment.(®J The amount which the 
mortgagee is entitled to receive before relinquishing his possession, is not 


(1) Sahibzada v, Parmeshar, 1 A. 524; 
Baroda Kant v. Bhagwan Daa, ift., 344. 

(2) Kalu V. Lain, 11 C.P.L.R.. 103; 
Khyrahet v. Mt. Betoo, (1851), S.D.A.N. 
W.P., 221, 

(3) See cases cited, § 1084 supra. 

(4) S. 53, Civil Procedure Code; Perh- 
lad Sein v. Budhoo Sing, 12 M. I, A., 
301 (310) ; cf. Saligrgm v. Harcharan. 
12 A. 548; Shridhar v. Narayan, 11 B. 
H.C.R., 224; Narayan v. Pandurang, 7 
B. 626 (628). 

(5) Marimuttu v. Dtsoysa, (1891], A.C., 
69. 


(6) Kasumtmniasa v. Nilratna, 8 0. 

79 (87). As to persons interested, see 
i. 86, post. 

(7) Shah Makhnn Lai v. Sres Kishen, 
12 M.I.A.. 157 (192, 193). The subject 
prill be set out at len^h under a. 76, post. 

(8) Tirugnana v. Nallatamhi, 16 M. 
186 (489); Mt. Kur\dan v. Thakurtal, 
5 C.P.L.R.. 43 ; Kaltt v. Lalji, 11 C.P.L. 

R.. 103. . xr 

(9) Tirugnan v. Nallalambi, 16 M- 

186, and cases therein cited; Sttrucherla 
Vairicherla, 2 M. 314. 
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rL ^ '° ‘'‘‘"'■S'' ''■•• ^'itract.Ml 

ll^'t II • » usiifniotiinry mortgngf. th.'r»> un^; .-i provision to 

H?'r" of >hc- said sn,;: of ;„;;„..v 

sRid’hmis^^H T you shall take the proHts of th^ 

V ^1"'“ P^.^’ o"uu»« «=< ^ho balance of interest 

<locument*- anYlf said amount endorsed on the back of the 

document and if I fad to do so. then at the end of the vear the said 

amount of interest shall be added to the principal- and fo, Mu tXl 

at tTe“mwfhalVaVn'^ ^ payment, interest 

^on IS rLai^s the ndSv -’mensem ■’: it was held that the provi- 

between'adult persons not under disability ''and at ariis-'lencth Th^arTr 
Court of law should maintain the performance” of the eont^St ' ^ 

to the intention of (he parties; that they Xuld not 

1620 . Mortgage for a Term.-The second danse refers to the ease of 

Olauie (b). mortgage or the first fomi of a usufructuary 

mortgage as defined in section .58 (d). But here too 
- 1 ^ ‘ variations which will not bear too close 

^!h receive the rents and profits” and to 

appropriate them m lieu of interest ” is not in sense identical with 
paying hiniaelf from such rents and profits the interest of the principal 

!nTl!J'l fl" T'*'*'’ the rents and profits wherLs 

m the latter case there may be a balance one wav or the other. But thi< 

does not appear to be what is intended since possession is to be re-delivered 
on Pjy»]fint of the principal money, and which implies that, while on the 
one hand the rents and profits have gone to extinction of interest a prac¬ 
tice which iR common in Indjn.(<) on the other luind. there has remainevl 
no surplus which could be appropriated to the reduction of the principal 
In the w-ords of section .58 (d) the rents and profits are agreed to^be 

case the sLtion 

^ •"”»« usufructuary mortgages. leaving out of ae- 

count those in which the surplus from rents and profits has to be debited 


( 1 ) TTa/li* V. Smith, 21 Ch. D.. 243 ; 
ikno Noth V. Ntbaran, 27 C. 421 . and 
Me CMee under a. 86 . post. 

( 2 ) Bsynen V. Cook, L. R.. 10 Ch., 301 . 
(S) Xamini .^uridari v. Kali Prosunno, 


12 C. 226 ( 238 ). P.C. 

( 4 ) VenkaUicl^um v. Tirumala, 2 M 

H. C.R.. 269 ( 290 ): Jailit v. Oofrind. 6 

A. 303 ; Imdad Hasan v. Badri Prasad, 
20 A. 401 ( 406 ). *-rasaa. 
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agiiitist the mortgagee in reduction of the mortgage-money, and which 
would then involve going into matters inconsistent with its object. But 
even, if so, the section clearly omits to provide for mortgages made for 
fixed lenrt after which the mortgagee is to deliver possession of the pro- 
[H-rt\ unconditionally, and which present no discriminating features from 
tliost; the section provides for. 


1621. Ihere is another point to consider. It has been seen under 
tin- last section {§ 1599) that a mortgagor seeking to redeem must re¬ 
deem all the mortgages he has made on the property. It has also been 
there stated that, strictly construed, that provision cannot be reconciled 
with that embodied in this clause which entitles the mortgagor to redeem 
liis usufructuary mortgage apart from any other mortgage he may have 
nuide on the property. In this sense this clause must be regarded as an 
exception to the last section. Belying upon it, it has been held that a 
mortgagor may redeem a later usufructuary mortgage without having tO’ 
redeem a prior simple mortgage on the same" property.<i) 

1622. A mortgagee in possession is. in the absence of a contract tO' 
the contrary, bound to pay the Government revenue, all other charges of 
a public nature accruing due in respect thereof during such possession and 
an_\ arrears of rent in default of payment of which the property may be- 
surninarily sold.(2> Where the parties had previously agreed that as. 
between the parties the annual profits of the mortgaged property shall be- 
taken to be Es. 65-10-0, and that out of this sum^ PAi. 23-3 shall be annu¬ 
ally paid by the mortgagee as the amount of Government revenue and as- 
interest ^*12 per cent, per annum on the principal money, and that the- 
mortgage shall be redeemable on payment of the principal money in a lump- 
sum, the mortgagor was held entitled to take credit for payment- 
of the Government revenue which he had been compelled to pay by reason. 
of the mortgagee s default, and that in the accounting he was entitled to 
avail himself of annual rests.<3) But in a Calcutta case half-yearly rests 
were allowed.On, the other hand, if the mortgagor has agreed to pay 
the public charges which the mortgagee has been obliged to pay, he may 
eit.ier recover the amount so paid from the mortgagor by a separate suit,, 
or add it to the mortgage-money.(5) Where, after the execution of a usu¬ 
fructuary mortgage, but in pursuance of an agreement then made the- 
mortgagee leases the property to the mortgagor on a rent equivalent to the- 
interest on the mortgage-money, the arrears of rent must be deemed to 
be arrears of interest wdiich the mortgagor must pay before redemption.W 


1623. It may be a question whether the Court has power to compel’ 
the mortgagee to render an account where the rents and profits greatly 
exceeds a reasonable rate of interest. In England, instances are not 
wanting of such' intervention by the Courts in cases decided before the- 
repeal of the usury Inw'S.CO but the trend of modem decisions is against: 


(1) Panaganti v. Maharaja Venkatagiri, 
44 M. 301. 

(2) S. 76 (cl, post. 

(3) Jaijit Rai v. Qobwd, G A. 303 
( 311 )* 

(4) Doolte Chund v. Omda Khanum, 
6 C. 377. 

Comm.; tmdad 
V. Badr% Prasad, 20 A. 401. 

(6) Imdad Hasan v. Badri Prasad, 
20 A. 401 (407, 408). 


(7) FuUTiorpe v. Foster, 1 Vern., 477 r 
Balfe V. Lord, 2 Dr. A War., 480 ; Loufuet 
V. Scatven, 1 Ves., S. 403; Alison v. 
White, 1 DeG., & J., 97. The usury* 
laws were repealed by 17 and 18 Vict.» 
0 . 90. For cases under the usury laws 
see Hunnoman v. Eshree (1844), S.D.A.» 
N.W.P., 13 ; Vnroodh v. Dunntr, (1846)r 
ibf 390; Ramdas v. Byropershad (1860)f 
456. 
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interference with the deliberate contracts of parlies, aiul apart from 
coercion or fraud vitiating the whole transaction, it is certain thatf'ourts 
will not interfere.(1) 


1624. Recovery of Possession in Other Cases. —Apart from the two- 
cases here contempated, the right to recover possession may also arise in 
cases where the mortgage is redeemable after a fixed term.^^) cases 

falling into the third class specified in section o8 (d), j.f., in which the 
receipts are agreed to be taken, in lieu of interest and defined portions of' 
the principal, when no question of accounts need arise between the 
parties.^ In the former case, the mortgagor is entitled to rely on his pro¬ 
prietary right, and in the absence of any stipulation, express or implied, 
in the mortgage-deed depriving him of the right to recover possession on 
expiration of the term, he is entitled to recover it, and the mortgagee 
cannot withhold it on the ground that owing to the misrepresentation of 
the mortgagor, he had not recouped himself the money he had advanced.C**) 
The possession of the usufructuary mortgagee is not adverse to the mort¬ 
gagor, and the latter is not entitled to re-enter merely because the mort¬ 
gagee is ousted by a third party. It, therefore, follows that in such a 
case the possession of an intruder may be adverse to the mortgagee, but 
it is not necessarily adverse to the mortgagor. Where, therefore, one of 
the purchasers of the equity of redemption ousted the mortgagee ..and took 
possession of the entire property which he held for more than twelve years, 
without denying the mortgagor’s title, and the mortgagor had no right to- 
present possession, it was held that though such possessions was neces¬ 
sarily adverse to the mortgagee, it was not adverse to the mortgagor, and 
did not affect his right of redemption.(S) But the case wo\ild, of course- 
have been different if the trespasser had at the same time to th(> knowledge 
of the mortgagor denied his title. 


63. Where mortgaged property in possession of .the 

mortgagee has, during the continuance of 
pro- mortgage, received any accession, the- 

perty. ^ mortgagor, upou redemption, shall, in the 

absence of a contract to the contrary, be 
entitled as against the mortgagee to such accession. 


Where such accession has been acquired at the expense- 

AccMsion M- mortgagee, and is capable of separate 

quired in virtue oi possession or onjoyment without detriment 
tTiMieiiea awner- ^o the principal property, the mortgagor 

desiring to take the accession must pay to* 
the mortgagee the expense of acquiring it. If such separate 
possession or enjoyment is not possible, the accession must 


(1) Norayan v. Rungubai, 6 B. 127« 

(2) 8. 68 (d)» Comm.; 8. 98, Comm. 

(8) 8. 77, post 5 Seirticherla v. Tirumala, 
8 M. 289. 

(4) Nidha Shah v. Murti Dhur, 25 A. 
118* RC. 

f6) Imndar v. Ahmad Hioain, 30 A. 


IID; following Muhammad Husain v- 
Mul Chanda 27 A. 396; Vithofta v- Oanga. 
mm, 12 B H.C.Rm 180 ; Chinio v. Janki, 
18 B. 51 ; Bejoy Chundtr \\ KoUy Pro- 
sunno, 4 C» 327. 

(6) Periya v. Shumunoasundaram, 3&*' 
8f. M3t F.B. 
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be Mivcred with the property, the mortgagor being liable, 
in the case of an acquisition necessary to preserve th.e_pro- 
perty from destruction, forfeiture or sale, or ma4e wHSl his 
assent, to pay the proper cost thereof, as an addition to the 
principal money, at the same rate of interest. 

In the case last mentioned the profits, if any, arising 
from the accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession 
has been acquired at the expense of the mortgagee, the 
piofits, if any, arising from the accession shall, in the 

^ ('ontract to the contrary, be set off against 
interest, if any, payable on the money so expended. 


1€2S. Analogous Law. 

1627. Knglhh Law. 

1628. S. 90. Act 

distingnhhefi. 

1629. Principle. 

Meanhifjof Wordf*. 

1682. • Mortgagor'H right 
to all AccescionM. 


SYNOPSIS. 

Paragraphs. 

1633. Acquisition during 
continuance of Mori- 
f/age. 

1643. yatural A ccessions. 

163S. Accretion. 

163^^ Mortgagee's ‘ Pos- 
sesssion not adverse. 

1637. Acquired Acces • 
sions. 


1638. Separable Acces¬ 
sion $. 

1639. ItiseparabU Ac¬ 
quisitions. 

1640. yo Accession. 

1641. Profits^ set-off 
against hiterest. 

1642. Compensation for 

iMc At Improvements. 

and the section accords with the pre-existing law, 

T. GSni””" '• 

'S£ s 

owa^r. in thik derogation of the rights of the other persons interested 

persons interested in such where any such owner, as representing all 

of all persons so in eresLd ® advantage, he must hold, for the benefit 

persons of their due shara\r ao gained, but subject to repayment by such 

the ^me expenses properly, incurred, and to an^indemnUy by 

me persons against liabilities properly contracted, in gaining such advantage 

... Illustrations. 

fln/i rL/ lenant life of leasehold pr<^erty, renews the lease in his own name 

/ .,1 benefit. A holds the renewed lease for the benefit of all of those 

interested in the old lease. 


yillage belongs to a Hindu family. 4, one of its members, pays fnatrana to 
thereby procures his name to be entered as the inamdar of the 
ag • A nolds the village for the benefit of bimself and the other members. 

enters into possession. B allows the Government 
^ i* ^ li X? ^*'*^*'8 with a view to the land being put up for sale, and his 

pucchaser of it. The land is accordingly sold to tf, subject to the 
the amount due on the mortgage and of his expenses properly incurred as 
mortgagee, B holds the land for the benefit of A. F F / 

inortgjigee’s right to accession is secured by section 70, 
rules applying to lessee are embodied in section 108 (h) and 
{i). The general rule underlying the section is enacted in section 8, where 
the subject will be found set out io some detail. (§§ 342—362). A general 
rule might have been more ndvantageouslj^^ inserted under section 8. The 


(1) Bakshiram Darku, 

(2) Act ir of 1882. 


10 B.H.C.R..369 ; Sadashiv v. Vithal, 11 32- 
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law of accretions is the theme of elaborate discussion in the Civil Law 
The rule is equally applicable to trusteos.(2) and should likewise hold good 
in the case of pledge of moveables. 

1627. The rule is in entire harnumv wjth tlie English la\v('’> which 

was said by tile Privy Council to bo also agreeable to 
Eagllsh L»w. general equity and goo<l conscience, and as such 

generally applicable to lndia.<5> 

1628, It should be noted that the terms of this section are much 

S. 90 , Trusts Act those of section 9(1 of the Indian 'frusts Act. 

distinguished. since while under the latter in order to pass with the 
.. . accession should have been made bv the mort¬ 

gagee by availing himself of his position as such.” no such condition 
restricts the operation of the rule as here enacted under which the mort- 
gagor IS m all cases entitled to the accession howsoever thov mav have been 
acquired by the mortgagee. And this appears to have been the law here 
independently of the Act.(« 16.30—1632). 

of ‘ m'” said to imitate tlie Uw 

of natureO which commits the offspring to the care of its parent An 

accession being m the nature of an accretion or improvemont becomes blend- 
?S property to which it becomes accessory, As remarked before 

(§162.)) the principle so stated is thoroughly sound and readily accent- 
able, and as such, it has been applied and is applicable to all cases apart from 
its enactment in the Act.t8) A similar rule enacted in the Roman^law was 
expresHcd m the rnaxiin—.Irrraji/V) crdil principoli.(9) and its other varia- 
tions, and derivatives.<«) So. if any corporeal substance receive an acces 

fctnfo Th ^ ^ IKissession to its j)(Pssi*ssioii in its iniprovotl 

comnpnlHln ^ geni-rall.v enacts tin's rule. I,ut uilovvs II,e .nortRagee 
compensation if the accession be proved to be due (o his efforts. ^ ^ 

1630. Following the civil law the section divides accessions into (a) 
natural and (b) acqu}red. The mortgagor is entitled to both; but in the 
case of an acquired accession, he must pay for the expense incurred by 
the mortgagee in acquiring it. It should be noted that the section makes 
no exception in favonr of acceKsionK made by a mortgagee in pos^^ession 
without availing himaelf of his position aft such. The rule then ift wider 
than that enacted in the Indian Truftts Act. (5 1628) 


O) See Hunter's Roman Law. 274, 
ui(f. xxt Lit. De Pi^noribus. &r.. xiii. 

(2) Baiffriath v. Hnrikishen. 6 C.W.X.. 
372. 

(3) WebtUr V. Pou-er. L.R.. 2 P.C.. 
69 (80). 

(4) Baktitraw v. Bretcer. 2 P. Wm.. 61) ; 
Doe V. Pott, 2 Dog.. 710, followed in Kieken 
Dutt V. Afuminz Ali, 5 C. 198 (210). P.C. 

(8) Kishen DuU v. Mumtoz Ali. 5 C. 
®®®_(210), P.C.; 5r» Balueu BanUatehman 
V. OoUeetcr of aodaoari, 22 M. 464. P.C. 

(6) Kiehen Dutt v. Mumtaz ,4/». (1879) 
5 Ce 198» P.C.; Jtam Brtch v. Amhica Prasad 
17 O.W.M.. 580. 

(7) Pi^ff^ DSe Jure Nai. el Oen.e L. 4 

(8) Rishen Duii v. ilufntaz Ati, 5 C. 


198 (210). P.C.; Sri Balusu Hatnlakshman 
V. CotUcior of Oodavarie 22 M. 464 (409), 
P.0*« 

(9) " Tlie increase follows the principal.” 

(10) ‘ Acee/moriua eeqiiitur naturam aui 
PrincipalU." 3 Inst. 139. (An acces¬ 
sory follows the nature of its principal.) 

Acceeaorium non dueit serf oeguUur auum 
principofi.”—Co. LItt., 162. (That which 
is the acceasorj' or incident does not 
lead but follow its principal.) 

(11) “Partus aequitur venirem." (Tlie 
offspring follows the mother.)'* Si equam 
meam eqiutuus preequanitm Jecerit non 
eat tuum serf tneum quod mUum ert.’* (If 
your horse gets my mare with foal, the 
foal is not your property, but mine.) 
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" mean addition or improve- 

acquat th< ni at the instance of the mortgagee (») If the latter rnnl^l 
Tr p rtv” -ongagor^mlght be improved out oftif 

(§§ 1628'l6^)wfit^°ria«. .1^^^ Accessions.—As observed before. 

Trusts Act siiieo^ii^ J5> ^^lder piaii its analogue enacted in the Indian 
aeccssious wluali i .*» S’'g^G is here enjoined to surrender up all his 
Cso Fc. ■ ir ■’• T "-‘thout expense, and 

*• th; c, u been acquired by him 

he is r^iiibiiisetl tb If the accessions were costly 

for hims i C n f ‘ Tl Circumstance retain them 

theiu ! . .• i " ' ^ he had not acquired 

in a inT.I If ^ ‘ ;|h<»gcther m another capacity.” A co-sharer 

ten'ancv l iiid * Inlbi*' to Ins other co-sharer who purchased some 

nador eliiini-^ ! . . ^. of the mortgage, which the mort- 

h'e cnnti'n I 1 fl'^ !'ii accession, but which the mortgagee refused because 

held t o. b' ^ fV have been acquired as a co-sharer, but the Court 

thk slcH • uF" S*''*-* "P’ holding that under the terms of 

r^ortr^o?! accessions to the extent of the 

mortgagor s share on payment of. their cost.(2> The morTeaffee cited the 

fnotrigt wbrnf^t^ some^loop hSe to the 

to affirm the 

existinjTtbrt 1 f r puichase by’ the mortgagee of a sub-tenure 

madTi; the been taken to have been 

neverthe el? tb^F^ P^’* mortgagor.” but the Court observed.C^) that 

thorn Tn ]n; 1 permitted redemption in the case before 

nf wh\ 1 i\ ^ n their TiOrdships followed two English precedents in one 
fn mortgagee of an original term in respect of certain chambers 

Vin/^n^Z % granted an extension as a pure personal favour and 

, p. brother Bencher, and which could not have been given to the 
representatives of the mortgagor who u-ere females; but still the latter 
+ 1 , ij redeem on the ground that the additional term came from 

® 1 ®^,ch case is now provided for by the next section which 

specifically deals with the destination of a renewal. 


1633. But though accretions may be made in other ways, they are all 

Acquisition dur- fbe same rule. The only limitation placed 

ing continuance of ^P^*' mortgagor’s right of acquisition is that it should 
mortgage. have been “ received ” during ” continuance of the 

mortgage ” but it has been held that w’hen the usufructuary 


'"• Oirdhari, [19171. 
P. W. R.. 103 ; 42 I.C., 468. ‘ ^ 

Prasad, 17 

vy. W .N.,. 586. 

p (S) Kishendatt v. Mumtaz Ali, 5 A. 198 

•C.VV.N""58e®r688).''- " 


(6) Rakestraw v. Brewes^ 2 P. Wttis., 
611 (613); 24 E.R. 839, 840 ; To the same 
effect ^eech v* Sandf<yrd, 2 Eq. Ca. Aler., 
741; Taster v. Marriot, Amb. 668 ; Baw^ 
V. Chichester p A.W.N. 716; Owen v. TTtVi- 
iamSp Amb* 734; Lee v. Lord Vemonp 
7 Bro. P.C. 432; Pickering v. Vowles, 
1 Bro. C. C. 197. See S. 64 poet. 
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took^a%rtgage of \huTolX"*''^- 

the expiry of his own morto-jap Tu^ . ° ^ tenant, and after 

entitled to treat the holdin| L'an aecrtdlii and “r‘"'’ "'"‘‘S:'*:''-' " •>“ 

payment of what is due on the usufm^tn .rl f recover possession upon 
conditional sale d) Since thi* ‘Vrmf nwrtgagu and the mortgage by 

the passing of a decreHtoeon ^ " eoasjslp,,^ 

gagov would belong to him and camint t.iereafter by the mc.rt- 

the auction purchaser.(2) It is also^aoDTrent^th to 

have received bis aeoession lawfully “‘■^'^'tgagec must 

of one plot, he encroached on an ^ instance being the mortgagee 

not treat it as an accession.^) It need scawelv^h^' 

the rule here enacted as well as on first princiifl<» that both under 

entdied to but is not bound to ae^u^l:\f,™?l:Ut^o”bf=^ 0 ^ ” 

fc-gec.. Such accessions natuS^^S^ to 

redemption. The mortsahec is entiMori ^ follow the property on 

no expense in respect of them. Tliev increnc^ compensation, as he incurs 
and when his debt is discharged thA^mn..f ^ value of his security.(«) 
The rule here laid douririuTote harZ'^f ‘ 

to which all accessions of land to land ns w « the Roman J.aw according 
tlu- owner of the land in “ZrdaZe wkh thf ^ •"’'““g ‘o 

ficic. >„lo cediU^> And soZZease it was Wd bv't".; 'p"’ 

most acquisitions by a mortgaeor enure for ft. i * e ^ ouncil that 

and conversely, that many acauifition« hv benefit of the niortgagee; 

to be treated as accretions to the mortonil i* '”^^tgagoe are. in like manner, 
and. therefore, subject, to redemption^^W*^^!?'''*^^’ ®^Z=”''^trrutions for it. 
mortgaged without specification of^ boundaries anT 

area wns demaronted by the snrvev offleer» # “ •“^gcr 

it was held that the mortgagee uas on the T 

ded area ns a security, and on the other h ^ cntitie(l tc the exten- 

to the same extept by the mortmigor (t) Tn"nnredemption 

Ksuitforre<lemptonoflnnd held that 

for restoration of all nnd^Ti of detai s. includes a claim 

received while n the ImnTZ^LZ'rtZgZ''r.Z‘| “t,;;;'"?'; i* T''', 
judicatc upon it. the mortgagor is not precluded fr^ omits to ad- 

Hult in respect of it.(8> ^ ^ precluded from bringing a second 

1636. Accretion of the gradual and imperceptible. ,.ee..»v...i 

dccmion. of the sea or river generally f,>ll<nvs tho^general 

II , before discussed. Accretion of land mf.,. il T 

alllivjon or by the washing up of sand or soil so as to forn. ^ 

by derehciion, as when tL sea shrinks helow the usual ull" 
hm accretion of land be by small and in.perceptible deereer V 

the rm-ner of the land immediately adjacent to It bnt ^ it b. 
coDBiderniile. it belongs to the Crovm.(8) ’ ^ sudden and 

Oaitw. Bk. 2, *7 73. 

. t.““ .a"?.i?rp.c: 

(7) Sadashiv v. Viihat, 11 B H f n oo 

soi** V. Darkti. 10 B.H.C.r". 

(9) 4 Hale De Jure marie, 14 . 


(1) Keiki (Ml.) v. Diruibandu, 10 C.L.J. 


03 . 

(2) Madura Devaethan v. Samia Pillai, 
41 M.L.J.. 400 ; 70. I.C.. 367. 

, <*) The Dun v. The Man. 4 Bur. L.T.. 
107; 11 I.C. 808. 

(4) 8. 70. 

(8) “What is OR tlw aoil fioea with it." 
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1636. Mortgagee’s Possession not advene. —As the accessions form by 
the law of nature^') part of the principal, the mortgagee can no more 
acquire them adversely than he can the property mortgaged to him. A 
mortgagee who enters into possession as such, cannot afterwards set up an 
adverse possession as owner so as to defeat the plaintiff’s right to 
redeem.<2) And even if a stranger trespass upon property in the hands of 
the mortgagee, his possession will not> he .adve**Re, unless he can prove that 
his possession for tw’elvc years prior to the suit was adverse also to the 
mortgagor. On the other hand, since the possession of the mortgagee is 
possession of the mortgagor, it follows that if the latter be a trespasser in 
respect of the mortgaged properly, he may tack the mortgagee’s possession 
to his own and thus acquire an indefeasible title by adverse possession.t^^ 
There may be possession adverse to the interest of a mortgagee which 
nevertheless is not adverse to the interest of the mortgagor. In such a 
case a suit by a mortgagor or those claiming under him, ^v^ll not be barred, 
although it might be otherwise if it were instituted by the mortgagee. 


1637. Acquired Accessions. —The accessions dealt with in the second 
clause are (i) accessions capable of severance from the principal, and (ii) 
those incapable of severance. The former may, at his option, be acquired 
by the niiortgagor on payment to the mortgagee the expense of acquiring it. 
If the mortgagor elects to acquire the accessions, the mortgagee who holds 
them for his benefit cannot refuse Thus, where e- mortgagee in j) 0 sses- 

sion of cultivated land gave it to his son who converted a portion of it into 
a grove, it was held that he was not entitled to hold the grove after the 
mortgage had been extinguished.The question whether the planting of 
a grove was necessary to save the property from destruction, forfeiture or 
sale, and whether its sepai'ate enjoyment without detriment to the corpus 
was possible are questions of fact.t^ which must be determined having 
regard to the nature of the property and the terms of its tenure.As a rule a 
mere, usufructuary mortgagee has no right to plant trees in the land held by 
him under mortgage. Accordingly, he cannot acquire any right to the trees 
if planted hv him on t.he. property he holds as the mortgagee. But if the 
mortgagee of a share in a joint estate plants trees the right to them vests 
not in the mortgagor exclusively, but in all the eo-parceners irrespective of 
whether tV.e.y noquired an inte>*<»<it in the ioint estate before or after the 
mortgage.And, similarly, where the mortgagee purchased certain 
standing on the land mortgaged to him from Government, it was held that 
the trees by sale became a portion of the mortgaged estate, and were, 
therefore, redeemable with it on payment of the money laid out in 


(1) Gaius, Bk. 2, s. 73. 

(2) Khairaj Mai v. Ikihn. 32 C. 377 
P.C.» AH Mahomed v. LaUa Bnkeh^ 1 A. 
^>68; Tanji v. iiagamma^ 3 M.H.C.R.. 
137; Sheeagiti v. Oirtwan 15 B. 282; 
Pandu V. AfipurnOy 21 B. 793; Debt 
Bakeh Singh v. Tirbhavan Singhs 19 A. 
238. 

(3) Beni Madho v. Debt Saran^ 10 I.C. 
<AU.) 646. 

(4) Chinto V. Jankif 18 Bom., 51. 

(6) 8. 90, Indian Truste Act (II of 1882). 
(i8) Madho Bam v. Shamshuddin (1883). 
A.’W.N., *'203. The action of the mort* 
gagee was held to be ultra vires. “Such an 
act cannot ordinarily be construed as an 


ac-t don© for the due management of 
estate ; and is ©.ssentially distinguishable 
from acts of settling cultivating tenants 
on the property, or the like arrangements 
for the right and profitable admimstra- 
tion of the estate. ’ But the same view 
was held per Baherji, J.. in Zubeda y. 
Sheocharau. 22 A. 83 (85), with special 
reference to the section. 

(7) Kadir Moidin, V. Nepean, 2o u. 

S P c 

(8) Zubeda v. Sheocharan, 22 A. 83 

/ O 

(9) Bahadoor Khan v. Kara Mull, 1 
Agra 181. 
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“■ A „u.rt,.g.e who 

to no compensation for the trees uhidrhrw*^''^ consent was held enti 1 ie<l 

on the ground that the land would not be restored to'if" f"" to remove 

but this is denied in Ai]aliah«d o former condition.( 2 ) 

cut and remove them.t^) But where the'treT°7”'*^^'i entitled to 

consent of the niort^^aeor the mortJ^ " ^ planted with the 

pensation. ATsuSua!'; “IT®" 

to the' mortgago^ln rermptr"ev n fhS 

foreclosed to him after redemption for the silhf \^ ■ ^ 

continuance of the mortgage,^the’foreclos.iro?dp^?”"“f “f^''“®^ during the 

was but a graft upon the parent stock and could t.^f '«possession 

vested. Such an acquisition is an atessio^to th 

consequently, be recoverable on redemption (*? Of "“>ftgaged property, and 
the mortgagee could not be per^tted to do 

petent to acquire directly so that thf what he is incom- 

undivided relation would be treated as if'the ncq^sifiL'wirehif^oXfs)*'^’' 

transfer.in favour of a stranger. The case would fhpnf n ®^^ ® 

enunciated in the Trusts \ct But within the rule 

mortgagor also entitled to acxessions madr^^^^^^^ 

by no means connected with his nositinn ' *^*^*‘lgagce but in a manner 
doubt confers on the morrgagor Ifn^unm^ mortgagee? The section no 

sight appear to be inconsistent with the'Trust.s^\/t d Vf =*t first 

I'rivy Council who have laid down the nLl! * v dictum of the 

the doctrine must he imderstoorl " subject to which 

not prepared to affirn, the pro « . h?’^' ‘'‘’I'-'-. ”■« 

taken to have been made for the Lnffit mortgage, must be 

the value of the mortgaged propertv and If \ T enhance 

8iib-tcnure. subject to the right of rhdr>. whole including the 

may well be that when the eSe mof ilfeS f" 

out of which a patm* tenure has been^<»rjinf 7-emindan in Lower Bengal, 
which there is !:n anoiomltura7ri57Z^^^^ of 

zemmdon. thougl. in, possession, might purchase S. ^ of the 

keep ahve for his own benefit that miininr^i • “nd 

mortgagee can liardly he said t ha!^ derived 'f7om 
peculiar means or facilities for making 11 .g n. i'-"’ mortgagor anv 

possessed by a stranger, and mav thwffre 
n rtrnngor "to mnto it for hii'own Lnefit "<« 

and the mortgagee’s position was referred to^onU- as fn ffddenactment 

contains no qualifying 

« ■ k ^_ * 


C?r' ^"***"*^'’ f*oruiurang, 12 B.H. 

sW's.'- 

firfcAA V. CAai>or/t, 80 I.C.. 

1 ®*® ’ ri»2«l. A. 748 Lallu Singh v. 
Saghunandan f10281 A. 704. 

(4) MohanlaU v. Chaodhri, 14 C.P.L.R., 


J®2- »«».. 10 C.P. 

[&] i IX-..',SS?'3*5T’’ '■• 

4 i”c.'('MrSf’”"" '■• [IMOJ 

Kanm. (1018]. P.R. 63; 44 LC.. 26^ 
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now permissible under the Act. It was accordingly held that the ryoti lands 
purchased by a mortgagee in possession of the mortgagor’s share are 
accessions to the mortgaged property to the extent of his share in the Mahal 
and that the mortgagor was entitled to them to tlie extent of his share in 
till- Mulntl on payment to the rhortgagee the proportionate share of the 
•expenses incurred in acquiring them.(^) But the Punjab Court has held 
the Privy Council decision still good law in view of the provisions of s. 90 
of the Trusts Act, which must be read as qualifying the rule.(2) So while 
a purchase by a usufructuary mortgagee of a ryoti holding would enure for 
the benefit of the mortgagor the purchase by him of a malik-makbuza plot 
might not so enure. In the one case he purchases as landlord; in the other 
•case he might have purchased it as a stranger.But it has been held at 
Allahabad that where a mortgagee creates a sub-mortgage, and afterwards 
acquires by purchase from his mortgagor the equity of redemption in the 
mortgaged property, such acquisition will enure for the benefit of the sub¬ 
mortgagee who could then sue for sale of the property in the same way 
as if the proprietary interest had been mortgaged to him from the first. 

In the converse case, it has been laid down in Calcutta that the enlargement 
of, or the removal of, encumbrances from the estate of a mortgagor effected 
by liimscdf will generally enure to the benefit of the mortgagee by increasing 
the value of his security.(5) But these cases were decided without reference 
■to the section or question here raised. So in the case before cited, the 
mortgagee was licld entitled to retain a -patni tenure which he had purchased 
with his own funds. But where the mortgagee of a taluk in Oudh acquired 
certain subordinate bird tenures, and did not, as he might have done, keep 
them alive as distinct sub-tenures, but treated them as merged in the 
iahik, he has not allowed afterwards to separately enjoy them; but the 
mortgagor was held entitled to acquire them on paying to the mortgagee 
•the sum expended by him in their purchase.(^> In Bengal the rule has been 
similarly applied to the mortgagee of a jote.<’) 

It may be noted that the mortgagee is only entitled to get back the 
expense incurred by him in acquiring the accessions. He is not entitled to 
demand their price or their estimated value at the market-rate.C®) 

1639. Inseparable Acquisitions. —^In case of separable acquisitions, 
the mortgagor can elect to take or refuse to take them. But if he takes 
them, he is in enery cose liable to pay for the expense incurred by the 
mortgagee in acquiring them. In the case of inseparohle acquisitions, 
however, the mortgagor gets them ex necessitate ret, with his^ property. 
But he is liable to pay for them only in certain cases, that is, if the 
Accessions made were (i) necessary to preserve the property from destruction, 
forfeiture or sale; or (ii) when they were made with the mortgagor’s consent. 
Iri such cases the mortgagee is entitled to add the costs incurred thereon 


(1) i?nm Brich Narat/an v. Ambika 
Prnsod, 17 C.W.N.. 586; 19 I.C.. 90; 
followed PyareM v. PannalaX, 66 J.C., 
•{N) 193. 

(2) Oirdhnri v. Mhd. Karindad Khan, 
[19181, P.R.. 03; 44 I.C.. 266; Meloth 
V. Kodath [19141. M.W.N.. 231 : 22 I.C., 
609 - (no discussion); Mah^ahwar v. 
Bobu ramrtl9211 PM.. 93; 60 I.C., 308 
(no discussion). 

(3) Mohardall v. Cha'iiri, 14 </.P.L.K.> 


19 (171). 

(4) Ajttdhin v. Man Singh, 25 A. 46. 

(5) S. 70; Skyama Chum v. Ananda 
handra, 3 C.W.N.. 323 (325) ; followed m 
judhia V. Man Singh, 25 A. 46 (48). 

(6) Kiahen Dull v. Mumtaz Ali, 6 C. 
)8 P.C. 

(7) Baijnath v. Hariki^shen, 6 C.W.N., 
12 

(8) Kunhi Chundu v. Kunhan Nambiar, 
) M. 384. 
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to the principal money, the effect of which is to secure it in the sunic \v:i\ 
as the mortgage-money. Thus, where the mortgagee rebuilt the inortgi»ge«l 
house destroyed by accidental fire, it was held that the re-payment oi Uir 
■cost of rebuilding the house was a condition precedent tc redeniption.(’) S<j 
also where the mortgagee, with the consent of the mortgagor repaired -i 
well fendered useless from natural causes, he was held entitled to i-har-r 
therefor.(2) But if he excavated a new well, without the eoiusont. exi-rcss 

mortgagor, payment of compensation must depend iin.iti 
whether it was necessary to preserve the property from dfstruclion. 

necessary for an agricultural l.un] 

claim to compensation would seem to be inadmissible (J) Of couix.. •, 

tl>e maintenance or pr.-s<.rva- 
tion of the property.(4) Instances of where the property is .avid fio.n 

foTfeilure or sale may be found in the demand made for the naymln 
Government revenue, rates and cesses.(S) Such pavmonts are ilso "e uie 
by the various local Acts.(6. This .action, it will bo seen. docl' mlre.MpVn;'■, 
the mortgagee to charge for expenses incurred in ih.pr.wiuq thv pro .ertv 
He IS. m fact, entit ed to no consideration, for, as mortgagee the nrdnertv 
was not his. and he hud no misiness to improve it ygam if il ' 

lie mortgagee gets paid for aecession. he is bound to make 

IhriceLiod Xn¥e''''C'"' Wear thlTX mor^gdill 

him from mlntZing a'llillutrstir/or ^liei/l’elvedl.W 

1040. No accession. —Every acquisition hv the mortgasee !■. not 
accession. Thus if he holds 1.. acres of land and buys up^^O mire I 

ll'rlcal“(i0)'‘”4o «” accession to hi! 

hi ® ^ improvements made to the property cannot 

be treated as mere accession, thr.ugh the mortgagor is entitled to take Xm 

paying costs for such as are luring and have t>.e effect of inl-edsfng the 


(1) Sakhnrtim v. Amthn Devji, 14 R. 28. 

(2) Durt/fi SiiKjh v. Maumuti Sinoh. 
1 A. 282. 

, (3) iiuja figm v. Vilhal, 10 X.L.R., 
168. 

V. Abdul Wahid, (18831. .-t. 
■oX' A Singh V. Charnp^i Lul, 

A. 81 ; Arunachella v. Sithmjn, 10 
M. 3I7> 

i-nl V. Rholnnath, (18831, 

A-»V.N*, 238. 

_ 171, Bengal Tenancy Act 

(VIII of 1885) (rent deemed to l>e a flebt 
wured by a mortgogo of the land); Bom- 
yyy l.®nd Revenue Code (Bombtiv .Act 
y of 1879), Ss. 66 . 67. 150 and' l.M; 
Revenue Rale Law (XI of 1869). S. 61 : 
^ Qoitain ChuUurbhooj v. lahri Mid, C. 

(7) Bahadoor Khan v. Kara Mull. 1 
■Agra 281. In the constitation of Gor¬ 


dian (A.D. 240) the same distinction i>Pt 
ween tieffH»aria’ (or. nere.wnrv exnPi.sel 
and ulilea „„pe>ixv (or. beneficial e.vpen^e 
was closely observed. A nuila fide passes. 
«or could rlftim for necessary expenditure • 
but in reegard to beneficial expenditure 
be was permitted to carry away the im¬ 
provements only, that is.' if he'co'dd do 
80 witlioiit ilamaymp the property (Jus 

w^^oluk Chunder v. Afc*Aun/„«, r, W 

fs’ W.R.: 

369^^ v. iJarku, 10,,R.H.C.R.. 

» C-Ao V. Mi^e Mi. 10 r„p 
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value of thf propertv.<0 Where the mortgagee was found in possession 
of some extra land of wliich he had taken possession mistaking it for the land 
mortgaged to lum it- was not an accession, but nevertheless it would pass to 
the mortgagor on redemption.(2) So where a person bad mortgaged certain 
shares of a joint stock company which issued additional shares in lieu of 
dividend declared on the old the mortgagor was entitled to them on 
redemption.<5* 

Tlie nKjrtgagee in possession is entitled to raise and remove the crops 
he had sown on the land before he had notice of redemption. 


1641. Profits set-ofl against Interest.—The profits arising from an 
accession accrues to the mortgagor if he is charged with costs of acquiring 
tliern. On the other hand, the mortgagee retains the profits if he cannot 
charge the mortgagor with the costs of making them. In the case of a 
usufruetuarv mortgage, the last paragraph provides for the appropriation of 
the profits towards the interest of the money expended by the mortgagee in 
making the accession. It should be noted that while the rest of the section 
treats of the mortgagee in possession, the last paragraph confers the right 
of set-off only on the usufructuary mortgagee, a distinction which may be 
justified on the ground that the terms on which the other mortgagees enter 
upon possession are not always the same so as to admit of the right being 
equitably extended to them. 


1642. Oompezuation for Improvements The question whether the 

mortgagee in possession is in any case entitled to compensation for 
improvemente is one for which the Act makes no provision. But as has 
been observed by the Privy Counci*, it would be contrary to common 
justice to deprive the mortgagee of the benefit of the money laid out by 
him on such improvements as have so far enhanced the value of the 
property."(8) According to the English law. the mortgagee can always 
claim compensation for loafing improvements, by shew’ing (a) that he has 
expended money, and (6) that the work was prima facie a lasting or 
permanent improvement.Of course, this rule is always subject to 
another, namely, that the improvements must be reasonable, having regard 
to the nature and value of the property, for otherwise the mortgagee would 
have the means of “ improving ” the mortgagor out of his property(^) by 
making the price of redemption prohibitive tp him. , /Even such improve¬ 
ments effected with the knowledge of the mortgagor cannot be compensated 
for; on the other hand, the mortgagee would be repaid his outlay on 
improvements, which are prhna facie permanently beneficial and reasonable, 
even though they be effected without notice to the mortgagor.W It may, 
however, be noted that this is a view which was not conceded in the older 
cases, which allowed for no improvements without the • consent or 


(1) Halaffothi Satnvirappn, 20 Bom. 
L.R.. 85)5: 47 T.C., 751 ; Rahamatullah 
V. TmuJ 10 A. L. J.. 124; 16 T.C.. 
635. 

(2) Nonchi Kom v. Chitii Kttlaamhi, 
[1923], B. 42. 

(3) 'Motilol V. Mani, 23 Bom. L. R., 
1279. 

(4) Mg. Oaw Ya v. Mg. TntoA-, [1919] 
3 IT.B.R.. 141 ; 63 I.C.. 444. 


(5) Per Lord MacNaghton in Henderson 
V. Astwood, [1894] A.C., 130(163). following 
Shepard v. Jones. 21 Ch. D., 469. 

(6) Per Je&cel M.R.. in Shepard v. Jones, 
21 Ch. D.. 469 (476). 

(7) Sandon v. Hooper, 14 L. J. (Ch.). 
120. 

(8) Shepard v. Jones. 21 Ch. D , 469 ; 
Houghton v. Sevenquaksa Estate Co., [1884]. 
N.W., 243. 


MOUTOAOi:. 


1. ft4.] 




acquiCBcence of the mortgagor.And this view has been re-echoed with 
an additional restriction by tlie Madras High Court, who have held that 
no such clain) could be made merely because the mortgagor had consented 
to the improvements being made, unless his consent was given under 
circumstances to mahe it equivalent to a promise to reimburse the cost l<i 
the mortgagee.t2) But even in the absence of any statutory authority t<j 
the contrary, this view must be pronounced to be too narrow! Indeed that 
acquiescence is enough has been conceded in several cases,(3) It would 
seem that, in any case, the mortgagee's claim would be less severely 
scrutinized if the property is sold and has fetched a higher value on account 
of the improvements, in which case it w'ould be obviouslv unjust to allow 
th mortgagor to pocket the increase without having to pay for it.(*) But in 
a case such as the following compensation for improvements was out of 
question. The plaintiff’s mother acting as his guardian mortgaged a houst- 
with possession to defendant in 1894 for Es. 850. As soon as he got int'> 
possession the mortgagee demolished the house and rebuilt it in spite of th«‘ 
protests of the plaintiff’s mother. He claimed Ks. 3.2(K) as the cost of 
rebuilding it and adding to it interest and the cost of annual repairs he 
demanded over Es. 10,000 on that account, 'ihe Court disallowed tlu> 
claim and decreed redemption on payment of onlv Es. 624 out of w'hich tlu* 
plaintiff was allowed to deduct his costs. 

64. Where the mortgaged property is a lease for a term 

Benewai ot ycai's, and the mortgagee obtains a 

n»rtg»ged lease. I'onewal of the lease, the mortgagor, upon 

redemption, shall, in the absence of a 

contract by him to the contrarv. have the benefit of the new 
tease. 


1643^ Analogouji 
1644. PrincipU, 

J64S, Mtaning of IVord^. 


SYNOPSIS. 

Porafjraphif, 

JV46, Hii/htH of Parlies, 
164S, lJoe9 the rule ei/i- 
hracf all renewals ? 


1649. S, 90, Trusts Act 
coat pa red. 


so « Analogous Law.—As section 63 is .supplementary to section 70, 

riM f entarv to section 71. A similar, though somewhat 

ikewli i «»der the last section. A similar though not the same rule, 

in trustees, executors, tenants for life and other persruw 

^ -n been in force in England, which thus 

hears closer affinity to illustration (d) appended to section 3 of the Specific 



V. Hooptr. 14 Ch.. 

120; Joritn v. South-Bastern Ru,. 6 DeG. 

TimbltJfion v. HamiU, 
1 « Be,, 385; JRahmatuUah v. Yusuf 

Ali, 10 A.L.J.. 124 (128). 

(2) ArunehcUn v. .St/Aoja', 10 M. 327 
<829): dissented from in RahtnaiuUak 
V- Ali, 10 A.L.J., 124’(129): 10 

LC.| 636. see ». 72 (<|) for fucther cluwiifl* 
^on. 


(3) Maiiimui v. Bqpu. TiO#!] 

267; .9ammo v. Abdul, (1883) A.W.N.» 
208 ; i?aAmatu//aA v. Yusuf Ali, 10 A.L. J. 
124 (129); 10 I.C.. «36 ; Nijalingappa v. 
Cftanahnsatva 20 Bom. L.R., 896: 47 

I.C.. 761. 

(4) Shepard v. Jones. 21 Ch. D., 469 
(476-478). 

l6)--’Surapu v. Z>iuv<ncAond. (19211. 
P.W.R.. 43; 59 I.O.. 704. 



1152 


TKANSFER OF PROPERTY. 


[S. 64k 


Kelief Act,<i) wliic-li runs iu the following terms;—“ A, the mortgagee o£.‘ 
certain leaseholds, renews the lease in bis own name. A is a trustee, within 
the meiining of iliis Act, of the renewed lease, for those interested in the- 
original lease.” 

riie mortgagee is. however, entitled to recover t'-e costs of the renewal 
and may add the cost to the principal money,(2> and in which respect the 
Englisli and the Indian rules coincide.But the English rule is otherwise- 
restricted only to cases in which the mortgagee obtains the renewal behind 
the back of the mortgagor and to defraud him. and when there was at least 
some remnant of the old lease ui)on which the old lease could be engrafted. 
lUit the Indian rule is more general and presumes the renewal of the leasfr 
by the mortgagee to have been made only for the purpose of keeping alive- 
his security, the mortgagor having then the benefit of the term on payment 
of the renewal fee and other e.vpeiises incurred for the purpose. 

1644. Principld.— If the mortgagee obtains renewal, the mortgagor 
has generally the benefit of the new term, upon redemption; because, as. 
it is said the term conies from the same root, and is subject to the same- 
equity.('*> Of course, the mortgagee acquires tlie lease with a view to con¬ 
tinue his security and as soon as his debt is discharged, he has no further 
object in keeping it up. Moreover, under section 72 (c). be can charge the- 
mortgagor for the renewal, on whose behalf he is presumed to obtain it. 
The renewal may be regarded in the nature of an acquisition necess'ary to- 
preserve the property from forfeiture, and which, according to the last sec¬ 
tion, goes with the corpus.But the rule may be justified on the ground 
that otherwise “ hardships might be brought upon the mortgagor by the 
mortgagee’s getting such additional terms more easily as being possessed of 
one not expired, and by that means worming out and oppressing a poor 
mortgagor. For this reason the Master of the Bolls gave the mortgagor 
benefit of a renewal granted to the mortgagee as a personal favour. 

1645. Meaning of Words.—“ For a term of yeai*s:” t.e., determinable 
after the stipulated term, that is, the lease is not a permanent one, but is 
renewable, “ Have the benefit ” : i.e., upon payment of the amount expended 
by the mortgagee for its renewal. 

1646. Bights of Parties. —It is an established rule that if one halving 
a particular interest in a leasehold estate, whether he be one of several joint 
lessees or partners,W or a tenant for life under a will or settlement with 
remainder overW or a mortgagee/*®) obtains a renewal of the lease to 


(1) Act I of 1877. 

(2) S. 72 (e), post. 

(3) Lavon v. Merlins, 3 Atk., 4 ; God- 
freji V. Watson, 3 Atk., 518; Manlove v. 
Bale, 2 Vem., 84 ; Wolley v. Drag, 2 Austr., 
551. 

(4) Fisher, § 684; citing Rakestraw v. 
Breiver, 2 P.W., 611 ; and see Taster v. 
Afarrio«, Amb., 668 ; Rawe v. Chichester, 
ib., 716 ; Owen v. Williams, ih., 734 ; Lee 
V. Vernon, o Brs., P.C., 10; Pickering v. 
Votoles, 1 Bro. C.C., 197; Rushvorth's 
case, Freem., 12; Leigh v. Burnett, 29 C5h. 
D. 231 (234. 235) in which Pearson, J. 
said: “ The doctrine of this Court has 
always been that -the mortgagor of a re¬ 


newable lease can hold a renewed leas© 
only subject to the mortgage.” Robb^ 
Mort.. 164, 166. 

(5) S. 63, para. 2. 

(6) Rakestraw v. Brewer, 2 P. Wms.^ 
510. 

(7) S. 72 (e). 

(8) Palmer v. Young, 1 Vem.. 276 ? 

Keech v* Sandfordf 2 Ca. Ch.f 61 

(62): FeatTurfiionhaugh v. Fenwick, IT 
Ves., 298; Bevan v. Webb. (1905) W, 

58 

(9) Addis V. Clement, 2 P. Wm3.» 466« 

^ (10) Bakestraw v. SreMr, 2 P. WniS.*. 
611. 
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himself, he shall be a trustee, after {)a 3 -ment of the expense of the renewal 
with interest,for the benefit of all persons interested in the old lease. 
Primarily, it is the duty of the mortgagor to renew his lease, whieh being 
his property, he is bound to preserve and protect against forfeiture. The 
renewal must, of course, be in exercise of the covenant for renewal made 
by the landlord. If the lease was terminable without renewal, 
it is entirely in the discretion of the landlord to ren- u tlie < riginal term 
on such fresh terms as may be agreed upon. Sucli a leiieuai woma amount 
to a novation but would, nevertheless, be subject to tlie rule.C^) It was 
expressly so decided in a leading precedent before cited, in which the original 
^rm in respect of certain chambers in the Inns of t'ourt was gi-anttS to 
Holford, a member of Gray’s Inn, who mortgaged them to Brower a 
Bencher of tlie same society. The term mortgaged bv Holford was for 57 
years, being a building term, which was extended for eleven years '* and 
which was distinct from, not interfering with the other term, but independent 
thereof, and to commence from the expiration of the former, granted bv tlie 
Bench in pune personal favour and kindness to Mr. Brewer their brother 
Bencher: whereas had it been asked for by the plaintiffs, it probablv would 
have been denied, and they being women, were not capable of liavin’-’ cham¬ 
bers by virtue of a new grant.” But the Court allowed the plaintiffs to 
redeem on the ground that the term came from the same root, and was of 
the Kame nature, subject to the same equity of redemption.(“) On the otlier 
hand, the renewal r.f the mortgaged lease by the mortgagor does not extin¬ 
guish the origmul mortgage, to which it continues to remain subject and 
vs Inch cannot be effected by any intermediate charge crested on the^opertv 
before the renewal of the term.<5> So it has been held that in Ml Lses 
where a least- is .settled on one for life, with remainder over, if the tenant 
for hfe obtain a renewal, it shall enure for the benefit of tl.ose in remainder W 

11 iu f fir tf) renew, but does it. it is an engraftment upon 

the 0 d term(») and whether the renewal be by the lessee, trustee, mortgagee 
or other persfins interested, it cannot be divested of the trusts and limita¬ 
tions of tlie original lease,(8) so that the renewal is for the benefit of all the 
persons interested m the old lease.(9) If then the tenant for life sells the 

j equity will attach to tlie purchase-monev.(i8> 

And the rule does not vary because the original lease had expired before the 


(1) Mmtlove V. /fale. 2 Vorn., 84 ; 

Ujn V. Denmj, I Hh. & 202. 

(2) Ou*€f} V. Arnl>., 730 ; Lrnr. 

reiice v. Naggo, 1 Kdoii. 453; Tf^Ur v 
MarrioUt Amb.» fXW ; Jtfur v. Chichester, 
AmbM 715; (S.C., 2 Dick., 480)* SiJk 
tu>m Brom/ieUt v. Chichester: Stone v. 
Theed, 2 Bro. C. C.. 243; C'oppui v. 
Femtfhough, 2 Bro. C.C., 201 ; Bow/cs 
V. SUwari, I Sell. & L., 200; Jutues v. 
Define, 11 Voh., 383 j 15 Vok.. 230; Nes. 
hin V. Tredennick, I Ba. d: Be.. 46; Win- 
slow V. Tighe, 2 Bn. & Be.. 105; Eyre v. 
Dolphin, 2 Ba & Be.. 298 ; SitildU v. Both, 

2 Bft. A Bo., 548; Hafulatl v. Russell, 

3 Mer., 100. 

(8) Rakesimw v, Rrtuter, 2 P. Wme.. 
511 (512, 613): 24 KX.R.. H39 
(4) Rakeslrnw v. Brewer» 2 P. Wmfl., 
511 (513); Ktech v. Sfitul/ord, 2 Eq. Car. 
Ab., 741 ; TiiMter v. MorrioR, Amb., 608 ; 
Rnwe V. ChiehtMter, Amb , 716 ; Oimii v 
87 


WillxfnnM, Ainb.* 734 : Lee v. Lord Vernon, 
7 Bro. P.C., 432 j Pickering v. Vowles, 
^ C.C., 107 ; Kishen DuU v. Mumfay 

C. 108, P.C., But the rule is subject 
to limitation : Kinsman v. Rouse, 17 Cli. 
I).. lOA^Ltigh V. Rurnett, 20 Ch. D., 235. 

(5) Leigh v. Burnett, 29 Cli. D., 231 
(230).; 

(0) Rnu^ V. Chichester, Amb., 715; 
27 E. L.R.. 403; Owen v. Wiiliatns, Amb., 
734 1730); 27 E.L.R,* 474. 

(7) Per Sip Thomas Sewell, M.R., in 
Taster v. Marriott, Amb., 0G8 (070). 

(8) Ruwe V. ChischesUr, Arab., 715 
(719) in which the older cases aro reviewed. 

(9) Per Apsley. L.C., in Owen v. Williams, 
Amb., 734 (730); RanelaU v. Russell, 3 
Mor., 190; Pickeriti^ v, Vowles, 1 Bro. 
C.C., 197; James v. Deane, II Vos., 383 
S. C. on rehearing). IS Ves., 230. 

(10) Owen V. Williams, Amb., 734. 
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r«‘ni-\val was obtaine<i/^> or that the new lease was not to commence till 
after the expiration of the old one,<2) or that the mortgagee having applied 
for rt-rirwal it- was refused, whereupon he got a lease to himself.O) Inuecd, 
if tliis were permitted there would be a great inlet to fraud. As King, Ti. C’.. 
ol)served ; ’ If a trustee on refusal to renew might have a lease to himself, 
few trust-estates would be renewed to cesfiM qiie use. That the trustee 
sliould ratlier liave it run out than to have had the lease to liimself. That 
it ina> seem liard thet tlie trustee is the only person of all mankind who 
tniglit not have the lease, but it is very proper that the rule should be strictly 
]»ursued, and not the least relaxed, for it is very ol vious what would be the 
consequence of letting trustees have the lease, on refusal to renew to cestui 
qiie. fnisf."<■*’> But this general rule would seem not to extend to purchases 
of the reversions by trustees of an existing lease.t®) And so if a testator 
l>e(}ueatljes a lease of wliich lie is possessed at the time of making liis will, 
and afterwards renews the lease, the legatee is not entitled to the benefit of 
the new lease. 


1647. While the lessor is primarily liable to renew, still the mortgagee 
cannot compel him to renew and cannot sue him for that purpose.Nor, 
on thi* otlier liand, i-s it inuperative on the mortgagee to obtain a renewal,^ ^ 
which is purely discretionary with him. but if he elects to renew it in order 
to preserve his security, he is entitled to be reimbursed the cost of renewal.^ * 
The English law is, however, in this respect different.(1°) But being not 
interested in the lease, except in so far as it is a security for his debt, be 
may renew, hut has not the power to release the right of renewal.On 
the other hand, if the mortgagor purchase the reversion and so merging the 
teiTO its renewal becomes impossible, the estate as acquired becomes subject 
to the mortgage.So. again, any surrender by the lessee-mortgagor will 
not extinguish the charge already created by him on the property. 

1648. Tt has been observed before that the English rule ns to renewals 

is limited to cases in which the mortgagee has obtained 
Does the the renewal by taking advantage of bis position as such 

embrace all renew- mortgagee. (§ 1643.) Where, therefore, the mortgagee 

obtains a lease on his own account but not so as to gam 
an advantage in derogation of the rights of the mortgagor, the question 
may arise us to whether he is still liable to surrender it to his mortgagor 
on redemption. In a case decided before the Act, the Privy Council ob¬ 
served that “it may w'ell be that, when the estate mortgaged is a zernmdan 
in Lower Bengal, out of which a patni tenure had been granted, a 
mortgagee of the zemindari, though in possession, might purchase with his 

V. Turner. 3’P. Wms.. 163; Abney v. 


(1) Pickering v. Vowlee. 1 Bro. C.C., 
197; Moody v. Malheire. 7 Ves., 185; 
James v. Deane, 11 Ves., 383; 15 Ves., 
236. 

(2) Pakestraw v. lireu-er, 2 P.Wms., 
611 ; Taster v. Marriott. Amh.. 668. 

(3) Keech v. Snmlford. 1 Kq. Ca. Abr.. 
741 (742) ; 22 E.L.R.. 620. 

(4) Keech v. Sandjord, 2 Kq. Ta. Abr., 
741 ; 22 E.L.R., 029; Bevan v. Webb 
[19061. W.N., 68. 

(5) Norris v. Le Neve. 3 .Atk., 38; 
Bandall v. Ruanelt, 3 Mat.. 190 ; Hardman 
V. Johnstone, ib., 352; Sevan v. Webh 
[1906], W.N., 58. 

(6) Carte v. Carle, Amb.. 28 ; Cohgrave 
V. Manley, 2 Russ. Mer., 238; Marivood 


MiUer, 2 Atk., 597 ; Rudstone v. Anderson, 
2 Ves.. 418. 

(7) Jjaeon v. Merlins, 3 Atk., 4 ; Man- 
love V. Bale, 2 Vem, 84. 

(8) S. 70, post. 

(9) S. 72 (e), post. . «, , 

(10) 2 Dav. Conv., p. 2 (14th Ed.), page 
64 : Robb. Mort-., 164, 166 

(11) O'Reilly V. Felherslone. 4 BH- 

(N. S.). 161. 

(12) S. 65 & Comm., Trumpet v. Trum- 
per, L. R., 8 Ch., 873. 

(13) Pheasant v. Benson, 14 Bast. 
234 (238) ; Do v. Pyke, 5 M. A S.. 146 
Clements v. Mathfws, 11 Q B.D., 808 (816)* 
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own funds and keep alive for his own benetit that patni. In such cases, 
the mortgagee can hardly be said to have derived from his mortgagor anv 
peculiar means or facilities for making the purchase, which would not be 
possessed by a stranger, and may. therefore, bo held entitled equally with 
a stranger, to make it for his own benefit.’■t^> This case is often cited as 
an authority for the proposition that the Indian law is in this respect not 
different to the corresponding English rule to which it appealed for 
authority. But w’hile their Lordships have no doubt laid down the rule 
in conformity with 'the English case, the case before them was really 
decided on another ground. The usufructuary mortgagee of the Oudh 
faluUo, in respect of w’hich there existed certain subordinate bird tenures, 
having subsequently acquired these bird tenures by purchase, did not. as 
he might have done, keep them, alive as distinct sub-tenures. but treated 
them as merged in the falufr. thereby enhancing the value of the mort¬ 
gaged estate, of which he expected to become absolute proprietor,(2> but 
years afterwards the mortgagor’s representatives having sued to redeem 
the taluk, they were allowed to redeem the taluk with the nceretion uiade 
to it by merger: " The mortgagee.” their Lordships said, “taking advant¬ 
age of his position of talukdar dc facto, has so acquired the birds and 
allowed them to merge in the taluk. To allow him now tp revive these 
birds for his own benefit, with the certainty of tenure and increased value 
which the regular settlement will give them, would obviously alter the 
position of the mortgagor for the worse by reducing the redeemable estate 
pro ianto to a mere right to tualikana, and possibly rendering the tatvk no 
longer worth redemption.”(3) This case was admittedly decided upon its 
individual merits and on the principles of equity and good conscience 
reflected by the English law. The question, however, still remains 
whether the section should be read as superseding or subject to the pro¬ 
vision of section 90 of the Indian Trusts Act. 

1049. There can be no doubt that, under the Indian Trusts Act. the 

mortgagee forfeits the advantage gained by him only when 

of hU position as sucb, and 
when the advantage gained is in derogation of the right 
of the other persons, ft may be doubted whethiT the rule in favour of the 
mortgagor is intended to prevail in all cases. The provisions of the tw'o 
enactments are only reconcilable on the assumption that while obtaining 
a renewal tl.o mortgagee must be presumed to have availed hinwelf of his 
position ns' such." Indeed, the earlier cases do proceed on this presump- 
tion(<) though in later cases, the presumption was taken to be so strong as 
to do away with the condition altogether. The same result would follow 
if the renewed term is regarded as an accretion to which the mortgagor, 
is .under the teims of the foregoing rule, declared entitled.(§§ 1639—^ 
1648). 

1660. Strictly speaking, mortgagee can scarcely be said to gain an 
advantage by renewal of bis lease which places him in no better position 
than during the continuanee of the term. The Privy Council judgment 
clearly deals with the latter subject, and does not touch on the subject 
referred to in the section. The case assumed by their Lordships was of 
the mortgage of a zetnindari, where the mortgagee takes a patni lease for 

(1) Kishen DuH v. MumUrz Aii^ i, €: Kishen Dull v. Mvmtax AH, 5 O- 

P-C. 108 (200). P.C. at pp. 209, 210. 

, (*) KUhen UuU v. Afum/os .4/1. 5 C. (4) v. Pott. 2 Doupr. 710. 

108 (200), P.C. (5) Jtake4lratp v. Brewer, 2 P. Wm..Sl]. 
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liiiiuself, luid whciv tiji-rt- is the possibility of his gainia^ an advantage over 
his debtor by availing himself of his position as the lessor for the time 
being. It appears that this section and section 71 deal with entirely 
different cases aial there is no reason to suppose that the two sections are 
sLilijvct to any qualification, or that they would apj)ly only in cases in 
wiiicli the mortgagee has [)een guilty of actual or constructive fraud, as has 
been suggesteil,^** Of course, the rule would apply with greater force 
whore the new lease has been obtained by any improper practice.O) 


1651. Wliere till mortgagor gives notice that he would not redeem 
the lease which the-nu,rtgagee keeps up, he is entitled to retain On 

the other hand, the mortgagor has covenanted against the mortgagee ac¬ 
quiring any interest sucfi as the jotc rights of tenants, his purchase of those 
rights from tenants would enure for the benefit of the mortgagors. 
Where the owner of land executed a usufructuary mortgage of his land, 
both the parties having agreed to keep down a proportionate part of the 
rent, but default being irnule the landlord ejected the mortgagor and there¬ 
upon settled the land with the mortgagee. The mortgagor then sued him 
for redemption contending that the new interest acquired by the mort¬ 
gagee musL having regard to the provisions of his section and of section 
90 of the rndian 'IViists Act. be held for his benefit, but the Court held 
that the legal determination of his tenancy puts an end to all rights which 
lie may have had as mortgagor, and though the new tenancy had arisen 
on the ashes of the old. it was nevertheless a new tenure which the old 
tenant was not entitled to redeem.<^) On the other hand, it has been 
held in Bombay that where a year after the usufructuary mortgage of 
Inam lands they were in 1856 confiscated by Government and the fact 
was communicated to the mortgagor, but the mortgagee neverthless con 
tinued in possession and continued to pay assessment m respect of the 
lands of Government ffir a jieriod of 45 years when the mortgagor sued to 
redeem them, the Court decreed rede-inption holding that the resumption 
had merely the effect of converting the land from a service tenure into 
land held subject to payment of assessment.<®) 


65. In the alisence of a contract to the 
impued coniracu moTtgagor shaU be deeirved to 

f moiigagor. contract with the mortgagee— 

{a) that the interest which the mortgagor professes 
to transfer to the mortgagee subsists, and that 
the mortgagor has power to transfer the same; 

(6) that the mortgagor will defend, or, if the 
mortgagee be in possession of the mortgaged 
property, enable him to dcfenfl, the mortgagor's 
title thereto; 


(c) that the mortgagor will, so long as the ihortgagee 
is. not in possession of the mprtga'ged properly, 


(1) Rhep. Comm. 4th p. 227. 

(2) FVzgerald v. Hainsford^ 1 Ba. fc Be.* 
37. Note. 

(3) Fisher, § 684 ; Ne^fhitt v. TredennieJe^ 

1 Ba. 2J). . ( 


(4) WaisoiV* d' f’o. v. Jtam Chaftdy 1 
C.W.N.*\ 474.; 

fif'har V. Ha^nn Aliy 2 .^83* 

(6) 36 B. 53fl. 
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pay all public charges accruing due in l esi^ecl 
of the property; 

(d) and, where the mortgaged property is a lease tor 
a term of years, that the rent payable under 
the lease, the conditions contained therein, and 
the contracts binding on the lessee have been 
paid, performed and observed down to the 
commencement of the mortgage and that the 
mortgagor will, so long as the security exists 
and the mortgagee is not in possession of the 
mortgaged property, pay the rent reserved by 
the lease, or, if the lease be renewed, the 
renewed lease, perform the conditions contain¬ 
ed therein, and observe the contracts binding 
on the lessee, and indemnify the mortgagee 
against all claims sustained "by reason of the 
non-payment of the said rent, or the non¬ 
performance, or non-observance of the said 
conditions and contracts; 

(e) and, where the mortgage is a second or subsequent 
incumbrance on the property, that the 
rnortgagor will pay the interest from time to 
time accruing due on each prior incumbrance 
as and when it becomes due, and will at the 
proper time discharge the ])rincipal money due 
on such prior incumbrance. 

Nothing in clause (c). or in clause (d), so far as it relates 
to the payment of future rent apjdies in the case of an 
usufructuary mortgage. 

The benefit of the contracts mentioned in this section 
shall be annexed to and shall go wi' h the interest of the 
mortgagee as such, and may be enforced by every person 
in whom the interest is, for the whole or any part thereof 
from time to time vested. 


3^62, Analogouti Law, 

J6S3. Pritictple. 

I(tS4. Meaning of words. 

1865. Staiuiory eort^ 
nnnU subject io ron» 
tract. 

1687. Mortgagee's Title 
by Estoppel. 


SYKOPSIS. 

Paragraphs. 

I8S8. Povenr/nt for Title 

1663^ SuhsiUiUed Secu» 
rity. 

7^^^. Covenant for 

Defence of Title and 
quiet Bnioi/menf. 

1870. Payment of Public 
charges^ etc. 


1871. Vnliilihf of hen HP. 
etc. 

1674. Pubseqitqnf Jp. 
cumbratices. 

mi,' Cfiite... 

7076. Covenant, run u-ith 
the land. 
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1652. Analogous Law.—Tue prr»visirtns of t^is section are similar to 
thos«' contained in section .».> (1). (2). (3). Such paragraphs in the two 
sections as bear close resemblance to each other are notified below. Several 
of the cl.iuses in both the sections are taken from the Conveyancing Act:<i> 
this section being adapted from section 7 (6), (c). (d) of the English Act. 

Clause (tf) fit this section is in effect the same as cl. 2 of section 55 
a[)plying to sales. It is also similarly provided in the Conveyancing Act:— 

7. (c) “ In a conveyance by way of niort^age. the following covenant by a person 
who conveys and is expressed to c<ii»vey as beneficial owner (namely) :— 

■' Thai the person who so conveys, has with the concurrence of every other person, 
if any. conveying by his direction, full power to convey the subject-matter expressed to 
be conveyed by him. subject as if so expressed, and in the manner in whicli it is 
e.vpressed to be conveyed.’’(2) 

The Hill refers to the undermentioned Ciises for its authorities.The 
covenant for title and other covenants here enacted were held to be implied 
in ev(*ry mortgage even before the 

1653. PrincipU.—This 'jcelion like seelioTi r).”) relating to sales is 
enuetetl to operate only when the parties have not entered into a contract to 
the contrary, It is presumed that if the parties had entered into a contract 
the conditions wouhl liave been those contained in the section. 

1654. Meaning ol Words.— "In the abHcncc of a contract fo the con- 
tranj " means a vali<l contract<5) thotigh it need not be e.\pressed.<^> “ The 
nitirhftnjor xhall he (Iccnied to eonfracf The contract is personal to the 
mortgagor. His assignee is not bountl by the same obligation.” Enable 
him to defend ": “ To defend." says Maepherson, " is rather a vague 
expression. It is to be presumed that it is intended that the mortgagor 
should do everything in his power to enable the mortgagee to defend the 
mortgagor's title. The mere advance of the money for the costs of defending 
a suit would not. thert'fore, be stifticient. "Public ehafges:’’ such as 
rent and cesses. "Pay each prior mortgage:" This clause seems scarcely 
necqsgary. A subsequetiit mortgagee would even otherwise take subject to 
prior mortgagees.“It is. of course." says Maephferson;' “the dufy'of the 
mortgagor to pay the interest and principal due in respect of such prior 
mortgages. There seems to be no advantage in declaring, as the clause does, 
that the mortgagor enters into an implied contract with n subsequent 


(1) 44 & 45 Vk-t.. C., 41. 

( 2 ) Ihtd. 

(3) Du^arka Dofts v. ffutfun Sififgh (18G7>* 
N.W.P.H.C.R . Iflft; for para. (6)-- 
Anundchunder v. SooIpuI Chunder (1857), 
S,D.A.* 1135; Purlhad Chunder v. Chufidee 
Churn (1853), S.D.A., 575; for para, 
(rf)—“effect of forfeiture of lease" Main 
Pfr^hnd V. Ml Bhagmonee (1803), X.W.P. 

128. 

(4^ Dn*arka v. RuUtVi (1807) 2 Agra, 


IflO; This fact appears to have veen 
overlooked by their Lordsh’ps in Abdulla 
V. HusAnin^ 35 A. 48 P C, 

(5) Ct, Xorayan v. Motilalt 1 B, 45 (49). 
(0) Parnsurma w Kunhunni. 4 M.L.T. 
437. 

(7) Srinivasa w Gnanapraka^a. 30 M* 
67. 

(8) Mort. (7th Ed-). P- 

(9) 8. 48. 
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mortgagee to do this. “The beiivfil nf Ihc ioniracts i.v., the contract 
Shull be deonied Dot to be personal to the mortgsigoe but may be enforced bv 
his representatives and assigns. 0 ^) ^ 

1655. Stotutory Covenants subject to Contract— Like section 55 which 
relates to sale of immoveable property this s^-ctioii also yields to a contract 

to the contrary. Such contracts and 
covenants will then bo. subji-ct to the genend rules regulating all contracts 
In the case of mortgages since the iinjiliiMl statutory convenants here set out 
presume m favour of the conveyance, of all the mortgagor’s interest in the 
^ contract to the contrary must be to limit that interest which the 
mortgagee may take for what may be worth without any assurance on the part 
of the mortgagor that he will defend the interest conveyed or that he «iU 
undertake the liability mentioned in clauses (c) to (c)^ 

1656. The parties may enter into other covenants not comprised in this 

Coven.nt tor ‘'^^’^f^rceable provided they are not 

endorsing pay- • us u co\enant that no payment made by the 

meate. iiiortgugor shall he al owed, unless it is only endorsed on the 

. u • witnessed by a written acknowledgment will 

i'neon*'' TT '* " create an artificial estoppel 

mconsistent with the rules of equity and evidence which allows parol evidence 

m proof of payment Hut a stipulation by the mortgagor to the effect that 

all payments mmle by him should lie ind<ii-s(d by him on the bond failing 

which he shall not lay any claim to any payment made except in this wuv 

should not be regarded as altogether otiose, for the absence of indorsements 

when pajTiients are. alleged, is a eireninstance of some importance w-hich 

ought not to he overlooked, though it is 1)\ rio means conelnsive ”( 2 )’ “T* 

Westropp,- (-..r.. “that an obligee should 
stipulate that, although he may liave I.een pai<l in part or in full ho should 

if the evidence of such payments weiv not in writing, he al liberty to treat 

him^elV^f r W'’ « i*i enforcing such a eonriition he availing 

hiniHelf of his own negligence or wrong. It u„s then added that such ? 

condition could only he imposed by the L.-gislature, as indeed it has done in 

A mortgagor must, from the very nature of the mortgage contract, prf^rve 
^ pledged for the purposes of the original security, and is therc- 
for^ estopped independently of covenant of warranty from denvine the 
mortgagee’s title and the existence of the lien which he has TrentT of fror^ 

m (Wt "hich it w„« placed, 

llu (oult will not suffer a mortgagor to set up the title of a third inMson 


(1) Srinivn^ft v. OnnanaprakoHa, 30 M. 
67. 

(2) Tarakani v. liiMMonatk (1853), S.D. 
A. 644 ; Oirdlusree v. /xi/too, 3 W.R. 

23; Katte Doss v. Tarachand. 8 W.R.. 

• iioshnehtUum v. Oovittdappo* 5 M. 
H.CR., 451 ; Nugur Mall v. Aseemoolah, 
^ N.W.P.H.C.R , 146: Kashniftath v. 

Naria^ Bom. unrep., 438 of 1872. 


and a;)prov6d in Naravan v. MotUal 
1 H. 45 ; ro/i/ro in Bthout v. VaffUfUum 
( 855) M. S. D. A.. 49. overruiS 

StiMhachelufn v. OomfuUippa, 5 M H f* R 
451. rtce Xarayan v. Mod UM, \ B. 44 uoi’ 

( 3 ) Xarayan v. MotUal, 1 B. 45 Ufii' 

( 4 ) Xarayan v, Mott LaJl, 1 B. 45 Ma\. 

H. 258 . Code of Civil Procedure 1882* 
now O. XXI. p. 2. aP.C.. 1908 ’ 
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ilgilinst liis morlgiigi'L'; fi.r luj made the mortgage, and it does not lie in his 
month as m irtgagor ti> say so, though such third person might have a right 
to thv pr ipiM- })(issi.-ssi()n.(i> The mortgagor cannot be allowed to say that he 
had no authority to mortgage<2) or that the property he mortgaged was not 
tvausfc ral)le<^J or that liis nwjrtgage is invalid, because it was effected at a 
tinu' wlicn the estate was in the course of administration and is liable to be 
cliallenged l)y porstais wh») have subsequently acquired the mortgaged 
premises from the administrators. Xot only the mortgagor but purchasers 
of his right, title and interest, in the equity of redemption are equally 
estopi)ed; for althougli a purchaser of mortgaged premises is not estopped by 
his mere acceptance of the deed from disputing the validity of the mortgage on 
the amount due under it on the ground of objections which were open to the 
mortgagor, yet he is limited to such objections or defence.^ only as could have 
i)oen pleaded l)y the mortgagor himself, and he cannot even set up all of 
these, for he is not permitted to urge defences strictly personal to the 
mortgagor. And it makes no <lifference whether the purchaser acquires title, 
not by a private sale, l)ut at a sale held in execution of a money decree. 
The rvile that the mortgagor cannot set up against his mortgagee the title of 
a third person has been held applicable where the mortgagee is a trustee, 
acting in a public capacity and not for his own benefit, though it would be 
applicable where tlio mortgage is void as contrary to statute.(S) Of course, 
since i)arties must he (h-emetl to have knouTi the law. it follows that if one 
them takes a mortgage of property with the knowledge that it is unlawful 
for the mortgagor to make :i nK»rtgage, the plea of estoppel cannot be 
raised. 


1658. 

Oliuse (a). 


Covenant for Title.—This clause closely resembles second clause 
of section oa, which provides for the covenant for title by 
the .seller. As in the case of a sale, so in the case of a 


mortgage, the transfer nuist always be held implie<lly to warrant the fcitl*' 
of the property sold or mortgaged, and if it be found that the title is defective, 
the vendee or mortgagt*e can sue for damages or loss on the broach of implied 
contract, although tliere may be no express agreement for title.The 
covenant implied in clause (a) is twofold— First, as to the qu(infu}>i of 
interest mortgaged and secondly, as to its transferability by the mortgagor.^ 
The '■ interest which the mortgagor professes to transfer to the mortgagee 
must deitend upon tlie description of the property mortgaged. If, as is usually 
the case, all its attributes and incidents are not exhaustively set out, then the 
“interest” will have to be construed in the light of section 8 which applies 
to all transfers including a mortgage. (§§ 372-^96.) “ The combined effect 
of that section and this clause, is then this, that in the absence of a contract 
to th<' contrary, the interest which the mortgagor professes to transfer would 
then 1)0 deemed to be all that the mortgagor has, which he shall be deemed 
to transfer unreservedly.And since every transfer necessarily implies a 


(1) Dehemlra Noth v. Mirzn Abdut, 
10 C.L.J. ISO (J63); Nntjur Damodhar 
V. QuiUiman. 28 M.L.J., 444. ; Rnmjihan 
V. Dhikv, 1(5 C.L.J.. 2(54; 16 I.C, 246; 
Nandttit v. Jummav, 34 A. 640; 17 I.C.. 
632. 

(2) Joli Prasad v. Aziz Khan, 6 A.L.-T. 
5. 

(3) Biahumhhar v. Parahadi, 10 

112 . 

{4) Debendra Nafh v Mirza Abdul, 


10 C.L.J.. 150 (164, 166); JoH Praaad v. 
Aziz Khan, 6 A.L.J. 5. 

(5) Mohamaya v. Haridas, 19 C.W.N. 
208. 

(6) Kidar Nalk v. Naipal Singh, 10 
A.L.J., 1308 ; Mohori Bibi v. Dharmodaa, 
30 C. 539, P.C. 

(7) Dwarka Daa, v. RuUunsingh, (1867), 
N.W.P.H.C.R., 199. 

(8) Chiranjee Lai v. Bhagvan Singh, 
8 I.C. (All.) 826 (827). 
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covenant that what be transfers is transferable by him. this et^wnajit sliall 
he also read into every mortgage-deed. Where tlu- interest nmrlgageil is an 
undivided share, the question whether it is transferable or in t will liave to be 
i^ol'ed with reference to the view of the mortgagor s personal law entitling 
him to alien a joint co-parcenary interest. ($ > 210, 217.) If bis alienation 
is upheld the security will be subject to the right of the other >harers (<> 
enforce a partition and thereby to convert what was an un(li\iile«l share ot 
the whole into a defined portion held in severalty.t*' The power to transfei 
postulates such power at the time of the mortgage. It implies m t only that 
the property is subject to no impediment as to alienability mentioned in 
section 6 192—291), but also that the mortgagor is a person (jualified 

under section 7 to transfer it. f§ § 301—354.) The covenant has nothing tt) 
do with the qualifications of tne mortgagee (§ 295) nor with tlie ulterior 
purpose of the .mortgage (§§ 954—1039). 


1659. 1 he interest of the mortgagee in the mortgaged property cannot 
be defeated by the fraudulent conduct of the mortgagor. He co\)ld not, for 
instance, surrender his tenancy to the prejudice of the mortgagee.(2) cr siiffc-r 
a collusive judgment to be entered against himself; and the mortgagee has 
been permitted to enter a caveat against grant of a probate of a will although 
the mortgagor, the heir at law. did not oppose it.(J) It appears that since 
possession adverse to the mortgagor would be adverse to the mortgagee, it is 
his duty to prevent a hostile claim from ripening into a prescriptive title, 
since it is not sufficient that the mortgagor should have a subsisting title at 
the moment of mortgage, but it is essential that he should eontinue to 
preserve his title so as to offer sufficient security to thi' mortgager. This is 
implied in the next clause to be presently considered (§§ 1668. 1069). 

1660. A covenant in a mortgage-deed has, however, a very much iarger 

scope than a covenant in a salc.deed.<5) A covenant for tlth> implies a 

covenant for further assurance, which moans that any defect in title shall be 

cured. Such a covenant however, does not. in the 'absence of anything to 

the contrary, extend to enlarging the estate conveyed.or to barring or 

affecting the interest of any other person.]rj England a legal mortgagee 

of a freehold estate is entitled to the title-deeds.and a mortgagee of a 

leasehold estate is similarly entitled to custody t>f a lease.(») a right which 

may be enforced against the holder of the deeds hv wav of an eqtiitable 
mortgnge.<M) ’ ‘ 


1661. A covenant for title runs with the land and may be enforced by 
the mortgagee, his heirs and assigns. During the continuance of the 
mortgage, a covenant for title has practically little use except that it gives 

a right to recover his mortgage-money and which is secured 
to him by another section to be presently considered.The covenant, 


V. Ramoodttn, 21 W.B. 
233. P. C. Bnikunlhn v. Sheikh Nura, 
6 I.C. (Cal.) 196. 

(2) ShamAts v. BatuI Bibi, 24 A. 538 
<541). 

(3j Sarhamongl/i v. Saehihhoahan, 10 
■C. 413 • Kashi v. Qopi, 19 C. 48. 

(4) Obiter in Hand Kumar v. Ajodhya. 
4 C.L.J., 292 (298, 299). But see § 
1673 post. 


(5) Per Kekewirb. J., in Bankee v, 
34 Ch. D., 416 f421). 

(0) Bankffi V. 34 Ch. 416 

(420). 

(7) Per Stu<)rt» V.C.. in Davi^ v. 
mnehe, Jur. (N.S.), 1131 (1183). 

(8) SmUh V. Chirhe^Ur^ 4 Ir. Eg., 580. 

(9) Stoker V. Stokes (1880). W.N., 184. 

(10) Smith y, Chichester, 4 Ir. Kq., 680 

(11) S. 68. poet. 
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however, becomes useful after the mortgaged property absolutely passes to 
the mortgagee after which it has the same use as the covenant contained in 
cl. 2 of section 55. 

1662. The section is enacted to be subject to a contract to the. contrary. 

Kotice excludes contract need not necessarily be express, for it may be 

the Rule. implied. Where, therefore, the mortgagee knew all the 

circumstances as to the ^jiiantum of interest possessed by 
the mortgagor jmd the nature of his interest therein, it was held to be reason- 
al)Ie to jnfer that there was ,'m understanding between the parties that the 
mortgagor did not contract in the terms of this section.This may be 
inferred from the mortgagee’s acquiescence of such a long duration amouut- 
mg to a release.The question in such case is the san^e as arises under a 
similar clause enacted in s. 55— viz., does his act and conduct have the 
effect of “ a contract to the contrary.” (j j 1184. 1185.) 

1663. Substituted Security.—If the mortgagee is. subsequently to iris 
mortgage, deprived of his security for want ttf title in the mortgagor, he may 
either sue him for the recovery of his money,or hold as security any 
property obtained by the mortgagor In lieu of the one mortgaged to him.^^^ 
A mortgage of an undivide'd share which under a partition has been allotted 
to another co-sharer cannot, in the absence of fraud, be enforced by the 
mortgagee against the share originally mortgaged, the mortgagee'’s sole 
remedy being to proceed against the share whioli has been allotted to his 
mortgagor in lieu of the share mortgaged.This view was lucidly 
expounded by the Privy Council, who said:“Ijet it be assumed that such a 
partition has been fairly and conclusively made with the assent of the 
mortgagee. In that case, can it be doubted that the mortgagee of the 
undivided shore of one co-sharer, who has no privity of contract with the other 
co-sharers, would have no recourse against the lands allotted to such co¬ 
sharers but must pursue his remedy against the lands allotted to his 
mortgagor, and as against him. would have a charge on the whole of such 
lands. He would take subject to the pledge in the new form which it had 
assumed.So far as it goes, the principle so stated is simple and 
intelligible. But against how much of the property received by substitution, 
is the mortgagee entitled to proceed? If suppose, a co-parcener mortgages 
his interest in the joint property consisting of several villages, say .4, B. C, 
D, E and F. Now if the mortgagor had mortgaged his entire interest in all 
of the six villages, it is clear that the mortgaged security would fasten to 
any village or villages received by him in lieu of his share. But there may 
be cases in which the mortgagor may have mortgaged only a fraction of his 
share in all of the property, or, his mortgage may not extend to the whole 
of the property but may relate only to some of his property, or it may again 


(1) Para^urama v. Kunhunui, 4 M.L.T.. 
4.17 ; Abdulla v. Baaharal Hussain, 35 A. 
48 PC. 

(2) Partab Kahadvr v. Qaiadhur 24 
621 P.C. AbduJla v. Basharat Husain 3.5 A. 
48 (57) P.C., Thekke Mannengath v. Kak 
kesstn 28 M.L.J., 184. 27 I.C. »89. 

(3) S. 68 (6). Bhola Nath v. Hara Mohan, 
7 I.C. (Cal.)251. 

(4) Bfffnath v. Bamoodeen, 21 W.R., 
233. P.C., followed in Htmehunder Ohos: 
V. Thako Moni Devi. 20 C. 633 ; Lakah- 


man v. Qopal, 23 B. 385; Joy Sankari 
V. Bharat Chandra. 26 C. 434 ; Lai Mamud 
V. Arbullah, 1 C.W.N., 174 (178); Amoluk 
Ram V. Chandan Singh, 24 A. 483. 

(5) Amolak Ram v. Chandan Singh, 
24 A. 483; Hakinx Lai v. if«m Lai, 6 
C.L.J., 46 ; Muthia Raja v. Appala Raja, 
20 M.L.J., 393; Shahebzada v. Robert 
Sai'i Hills, 36 C. 388. 

(6) Byjnath v. Ramoodeen, 21 W.R.. 
233 (236). P.C. 
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be, that he had only mortgaged only a fraction of his interest in some of the 
property. In all such ctises, it is evident that the substitution could not take 
place on nil the property allotted to the mortgagor, but that regtird would he 
had to the quantum of interest originally mortgaged .ami on substitution, the 
mortgagee could only enforce his security on the proportionate interest of tin* 
mortgagor. Suppose, for example, th.at in the above illustration the mortgage 
relates only to half the mortgagor's inten-st in thi- six village;-, which, assume 
are all of equal value. an<l if the mortgagor obtains only .1. li. as his shan 
on partition, it is clear that the mortgagee could not proceed against the 
whole of A, and B. for if he were so pt-rmitted, he would improve his securit^'i 
by the mere fact of partition by his mortgagor. In such a case, therefore 
the substituted security is only half of .4, B. Similarly, in other cases the 
principle is the same—namely, that by substitution the mortgagee obtains 
another but not an enlarged security. For this purpose it may he necessary 
to \alue the jU'operly at the date ^if partition as lee mortgagee was entitled 
U. that security up to that date, and to that extent the mort¬ 
gagee may claim an intei-st in tin new propeitv allotted to the 
mortgagor upon partition. Hut subject to this the mortgagee may 
enforce his security against an\ c.i the new firoperties of his inorlgagor.(i) 
But m order to entitle the mortgagee to fall back upon such property, the 
mortgagor must have initially at least some interest in the propertv which 
he professes to transfer.(2) If, therefore, he mortgages a portion of'hin own 
share of a joint holding which ho had already .alie-nated, he could not be 
compel ed to n.ake his representation good out of the other half share to 
which he has subsequently succee<led.<3) H„t if in the above' case the 
mortjnigors own shsirc had afterwards reverted to him. the mortgagee could 
then hav(» fastened his equity upon that property. 

hnrt K tho n.nrtg,.Kor pro|.-ss to trnnsfor property over v hich he 

had no title, if he subsequently acquires title therein, the mortga^ree can turn 
to It for the satisfaction of his debt.(4. If he mortgages InnTtofomi of whJch 

«hieh irw "'■■0'' ing n,j,lition.-,l burden on the land 

^yhxch the mortgagee can realize his security.(5) And 
wh^ the mortgagor gets into his possession the propertv which he had 

"T toehold that property 

sab th . 1,^ nmrtgage originally creat<-d by him. In such a case it may be 

Tf subsequently acquired or augmented estate feeds the estoppel.(«) 

moL as where the 

mortgaged property is sold, or is substituted for other similar property.t^ 

And It does not matter that the original tenure was determined, and the 

mortgagor has acquired the property under a different titletO or under 

rt nerent conditions.(9) A zemindar having mortgaged by w’ay of usufructuary 

mortgage his zemindari together with his sir land, lost his zemindari-rights 

and became an ex-proprietary tenant of the sir. Tt was held that the 

^^(1) Hakim Lai v. Ram 1.^1, 6 C.L.J., 

Bnbu Rai y. Shadimm, 1 PX-R., 

(4) 8, W, anie ; Dooli Chnnd v. Nirbati 
oi^A, 4 CX.R.» 150; Pmnjivan v. Baju. 
i {38)* Fbher* | 1636; Story on 

I 363; tstaU, In r®. 

It Ch. D., 606. 


(6) Harkhu Sin(jh v. Munna LaU. 10 
l.C. 423. 

( 0 ) I>o6li Chand i^irhan Hingh^ 6 
C. 253. 

(7) S. 29. Land Acquisition Act 
(Act I of 1694); Oofto Bthary v. Shib 
yath, 20 C. 241 ; Tchon Das v. Jeso Bam 
(1907) P.R., No. 17. 

(8) Vishnu v. Tabia, 1 B.H.C.R., 22. 

(9) Looinarain v. sShoipkeslalt 2 O.L.R.. 
362. 
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usufructiiai-y inortga^'e did not become ineffectual but took effect as a 
niortgiigu of tile ex-proprietiiry rights.In such a case the mortgagor could 
ti. t . v. n surrender Ws ex-proprietary interest to the prejudice of the 
iii<iitgagci',(2> In another case, the owner of a share in 189o mortgaged it 
witli thi' A'/r to li. In the following year the said share was sold for arrears 
of ifveniu; and purchased by .1, but as the cultivating rights in the sir were 
reserved to the owner he became an occupancy-tenant of that land. In 1900, 
H foreclosed his mortgage and obtained possession of the land. A thereupon 
'<ued to eject li. and it was held that the mortgage security became fastened 
in the ex-proprietary interest which the mortgagor acquired in place of his 
proprietary interest, and that .-1 could not. therefore, on that account eject B. 
Hut inasmuch as the mortgage in its new form in favour of B. should have 
1 ) 0011 , to 1)0 valid, sanctioneil by who had then become the landlord, the 
latter was on that ground entitled to eject B.^^'> But against this view it 
may be urged that tlie necessity for the landlord’s sanction is not apparent, 
since tlie which became att.ached to the land on sale of the share could 

not be regarded as a new transfer so as to require the landlord’s consent. 


1665. The principle of substituted security applies nob only to the cases 
hoforo indicated, but also to cases in which the property mortgaged has been 
sold to satisfy a paramount charge,or whore on sale held at the instance 
of the first mortgagee, there remains a surplus, which may in accordance 
with the riile bo laid claim to by the second mortgagee.Where property 
is acquired by the mortgagee on the principle of substituted security, he 
acquires it with any burden to which the property may be subject on the 
date of substitution. Thus, for instance, if there be a mortgage on pro¬ 
perty I*, of 1902. and on partition jn 1904, the mortgagor receive property O’ 
in lieu of his share subject however to the charge created thereon for the 
payment of owelty, the mortgagee will obtain property Q in lieu of property 
P hut subject to the charge thereon for the payment of owelty. 
In such a case then, the mortgage of 1902 does take effect 
on property Q but only from the date the property is allotted to the mort¬ 
gagor, and if it was then burdened by a charge created to equalize 
partition, the charge so created though later in point of date will receive 
property on the ground that it exist^ before the substitution. In such a 
case it is immaterial when the co-sharer took possession of Q. This rule 
however could not obviously apply if the partition was effected unfairly or 
improperly to defeat the claims of creditors. In all fairness this is all that 
the creditor is entitled to.<^> 

1666. The doctrine of subrogation is a doctrine of equity jurisprudence. 
It does not depend on privity of contract, express or implied, except in so 
far as equity may be supposed to be imported into the transaction, and 
thus raise a contract by implication. It is founded on the facts and cir¬ 
cumstances of each particular case and on the principles of natural justice. 
While, therefore, the doctrine vnW be applied, in general, wherever any 
person other than a mere volunteer pays a debt or demand, which in equity 


(1) Sham Das v. Batul Bibi, 24 A. 
538 (641). 

(2) Badri Prasad v. Shea Dhiafiy 18 
A. 364 ; Sfiam Das Batul Bibi^ 24 A. 
638* 

(3) Under s. 43 of C.P. Tenancy Act, 
1683, since repealed. 


(4) Hart Krishna v. Jaideb, 17 C.PX* 
R., 33. 

(6) Of. ss. 67, 97 post 

(6) Baihtawar Lai v. Baru Mai, 4 A*. 
L.J.R.> 492. 

(7) Sabebradale v. Hills, 12 C.W.N*, 37?.- 
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or good conscieDce should have been satisfied by another, or where the 
liability of one person is discharged out of a fun<l belonging to another, or 
when one person is compelled for his own protection or that of some interest 
which he represent-;, to pay a debt for which another is primarily liable, 
or wherever a denial of the right would bo contrary t(^ equity and good 
conscience, it will never be permitted where its application w'ould work in¬ 
justice to the rights of those having equal or superior lajuities.ti) 

1667, Where the owner executed three consecutive mortgages of his 
property, the first and the third mortgages being in favour of the same 
iiiongagee, t!ie second mortgage being in favour of another persem B, and 
.1 at first enforced only his first mortgage impleading B in which he brought 
the property to sale, the iiroceeds of which left a siirj>lus after satisfying 
A'h chum which B did nor churn-and which Iheiefore remain in the hands 
of the Court. A then put in force his third nurtgage but ir-ithouf implead¬ 
ing R and in execution of his decree withdrew the suri)lus. B thereupon 
sued on his own mortgage claiming the surplus from A. resisted his suit 
on the ground of limitation and section 244 (now s. 47) of the Code. Rut 
the latter contention did not prevail, it being heU that as the Court had 
given B no decree he could not withdraw the money in execution of ..4’s 
decree. And as reganls limitation it was held that inasmuch as the only 
right that H had to the surplus in the hands of A was on the basis of his 
mortgage ns representing his security which became equitably fastened on 
th(; svirplus sale-proceeds, the limitation allowed was twelve years, and not 
only six us provided in section 120 of the Limitation Act.(’2) Where the 
mortgagee sues the mortgagor for his mortgage-money, the mortgagor is then 
piTsonally liable. Ordinarily, the mortgagor is not in every case personally 
hound to satisfy his mortg igee; hut if he fails to make good his title to 
the property mortgaged by him the law fixes upon him personal liability 
for payment of the debt incurred by him. The subject will be fo»)nd 
furl Ivor discussed under section 68. 

1668. Oovenant lor Defence ol Title and quiet Enjoyment. —Secondly, 
OUuse (bl "'^rtgagor must defend his own title, if he is himself 

' ’’ m possession of the property, and secure to his mortgagee 
quiet possession if he be entitled to'possession under the contract, and must 
help him in defending his possession by coming forward to vindicate his 
title against all corners. He cannot put his mortgagee in possession and 
then collude with a stranger in turning him out. In the words of the 
English Statute, he must allow his inortgagee> to " quietly hold, occupy, 
and enjoy or take anrl have the subject-matter expressed to be conveyed, or 
any part thereof, without any lawful interruption or disturbance by the 
l»erson who so conveys, or any person conveying by his direction, or any 
other person not being a person claiming in respect of an estate, or interest 
subject whereto the conveyance is expressly made; and that,' freed and 
discharged from, or othenvose by the person who so conveys sufficiently 
indemnified against all estates, incumbrances, claims, and demands what¬ 
ever. other than those subject whereto the conveyance is expressly 
made.”0) Some such rule appears to have been recognized in cases decided 


(1) BisMswnr v. Latn Somnnit 6 C» 
L.Jm IdO (187, 138); w 8. 101 Commi 

^2) Art* 132« Indian LimitAtion Act 


(XV of 1877, now act IX of 1908); Seft- 
rantfUo v. Tara Chand, 38 C. 92. 

(3) 8. 7 (c). Conveyancing Act, 1886 
(44 & 4C Viet., o. 1.) 



1166 TKANSFER OF PROPERTY. [s. 65. 

Joug anterior to the Act.<^> and similar provisions are also inserted in 
section 108 (c) to protect the interests of the lessee. 

1669. Ihe niorlgagor can help the mortgagee jn securing him quiet 
piississioii (i) providing him with funds to defend his possession/®) 
(ii) hvijmig him with the information and evidence of title necessary to 
defend it.(5) The obligation on the part of the mortgagor to secure quiet 
'■njoyment of the mortgaged nropertv by the .mortgagee is one which neces¬ 
sarily springs out of the relation created by the contract, and is implied in 
section 68. clauses {b) an«l (c). which enable the mortgagee to sue for his 
mortgage-money on his failure to secure quiet possession of the property. 
Tn an English mortgage, such a covenant is made to commence, in point 
of operation, after tlefatill in payment of the mortgage-money on the date 
when it is repayable. But tiu* mortgagee may assert his right to possession 
at any time and the failure to obtain quiet enjojTnent would no doubt 
precipitate his right to sue on the personal covenant. 

It may be a question whether the mortgagee, whose possession is 
disturbed or whose security is imperllle<l. must needs seek the remedy here 
provided before suing for the recovery of his money under section 68. but it 
can scarctdy be so contended, for the provisions of this section confer rights 
and not any disability on the irjortgagee, nor are his rights in any way 
qualified. 1'he mortgag<‘o is always entitled to be reimbursed the expense 
incurred in defending his title. 


1670. Payment of Public Charges, etc. —The party in possession is 
OUuse fc). pr/ma facie liable to pay all public charges in respect of 

the property. If the mortgagor or any one claiming 
through him is in possession of the property, thfe mortgagor must pay such 
charges, If, on the other hand, the mortgagee is in possession, his liability 
to pay them is declared by section 70 (e). The Government demand is the 
paramount charge on the property which must be met by the party in 
possession. But there is no obligation on any person in possession to pay 
the Government charge, it is a contract which the mortgagor alone is 
entitled to make with the mortgagee.If therefore the mortgagor has 
parted with his equity of redemption in the property, his liability to pay 
the public charge still remains.for being a liability or duty, it is treated 
ns a personal covenant which does not run with the Innd.W If, in con¬ 


sequence of the mortgagor’s .default in paying Government revenue, the 
property is sold, any proceeds which may arise from the sale in excess of 
the arrears belong to the mciigogee, and he has a right of action for their 
recovery^ as against other creditors who hold mere money-decrees; the 


(1) PerJad v. phondi (1863), SJ^.A.', 
676 ; Anund v. Subul (1867), S.D.A., 1196. 

(2) Damcdnr v. Vaman JRao, 8 B. 436. 
following English Law. 

(3) See 8. 72 (e). 

(4) Doe V. Lightfoot. 8 M. & W.. .563. 

(6) Damodar v. Vamanrao, d B. 435 

(437). 

(6) Srinivasa v. Onanaprakasa, 30 M. 
67 (71); distinguislied in Veerappa v. 
Kannappa, 17 I.C. (Bur.) 878 on the ground 
that the Madras case was a sale of the 
equity of redemption whereas the sale in 
the case was one subject to mortgage, 
and therefore the purchaser liable to pay 


the 'assessed revenue which is (submitted) 
not intelligible. Tlie other ground, viz., 
that revenue being a paramount charge 
is recoverable from all persons in posses¬ 
sion is of course unexceptionable. 

(7) Bam Sewak v. Sheo Naik Bat, 
45 A. 388 (390).. 

- (8) 'Sifiyjp Touchstone, 161; Banga Sri¬ 
nivasa V. Onanaprakasa, 30 M. 67 ; Ibra¬ 
him V. Arumungathayer, 38 M. 18 ; Punugu 
V. Nukalapati, 39 M. 969; Bam Sewak 
V. Sheo Naik Bai, 45 A. 388 (390); Po 
Dice V. Chetiy, Bur. L.J., 41, 61 I.C. 674. 

(9) Heera LaU v. Janookeenath, 16 W. 
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surplus sulo-procfc'tls being taken to represent the inortgageil |)ropiTties.<*^ 
Such would also be the case if he repurchased the property in uhieh ease 
his liability wouhl revive.(2> And while the mortgagee ts luUitled to be 
reimbursed the expenditure incurred in paying public charges, the uiort- 
gagor, is not entitled to a similar consideration for he pays the money m 
his-owa interest and not in the interest of the mortgagee.His liability 

would, nowovor, cease with the ext motion of his equity of 
redemption, as by a Court salo.<*) or where he sells his interest outright to 
a purchaser who* taxes it subject to the mortgage; and in fad -tops into 
the shoes of the mortgagor.It would appear that the mortgagor is 
liable to pay public charges in respect of the property, for the period not 
only during mortgage, but also all arrears accruing di e before bis contract, 
'I'he clause, however, has been amhiguou^jl^' .worded, hut there can be no 
doubt that its object being to prevent forfeiture, or sale of the property 
during the period of its mortgage, the payment of arrears is necessarily 
implied. He is, however, un that account entilletl to no charge on the 
properly. " Ic would be strange indeed.” observed Cotton, T.. J., ” if a 
mortgagor e>qpending nioney on iho mortgaged property could establish u 
charge in respVct cf fhat expenditure in priority to the mortgage. ... In 
my opinion it would be utterly wrong to say that a mortgagor, the ownel* 
of the equity of redemption, can under those circumstances defeat the 
incumbrancers on the estate. Suppose the mortgagcvl property is a mine, 
and the owner of the equity of redemption were to spend large sums of 
money in order to prevent the mine being flooded, or otherwise destroyed, 
could he have in respect of that expenditure a lien on the estate as against 
the persons having charges and mortgager, on that estate? In my opinion. 

So a mortgagor who has taken out letters of administration neces¬ 
sary to perfect tile title lu the .mortgaged proper-y i> not entitled to be 
paid the cost so incurred out of the mortg!ige«l property. It was argued 
that such payments were in the nature of salvage but the contention did 
not prevail. ” A mortgagor ” remarked Fry. J.. ” having an equity of 
redemption, or un ultimate interest in the fund, and improving that fund 
the norformance of some condition without which he cannot get it, 
does not, in my opinion, by performing that condition, create a charge in 
his own favour as against the mortgagee. Since the clause enjoins on 
the mortgagor the duty of paying all public charges, it is a duty which he 
may discharge vicariously through his mortgagee, but if the latter pays 
those charges he does so for the mortgagor. He cannot recover them from 
a subsequent mortgagee.(6> 

1671. Validity of Lease, etc. —In a conveyance by way of a mortgage 

cjf leusc-hold property, the mortgagor is deemed to con- 
(»)• tract that all arrears due under the lease have been paid, 
and that all conditions subject to which it is held duly fulfilled. The 


(1) Kri*htod(uit v. Ram Kanl. 6 C. 142. 

(2) Saruigppally v. Intoort/ BoUaa, 
20 M. 385; Po Dwe v. Chetiy. 12 Bur. 
L.J.. 41. 51 I.C. 574. 

(3) Fakke v. Scottish Imperial Insu¬ 
rance Co.. 34 Ch. D.. 234 (251). 

(4) Balkrishna v. Bishu-annih, 10 B. 
628. 

(6) Veerappa v. Kannappa, 5 Bur. 
L..T., 268 : 17 I.C. 878. 

(6) Faleke v. Scottish Imperial Insu¬ 


rance Co., 34 Ch. D.. 234 (24.3). 

(7) Saunders v. Dunman, 7 Ch. H., 
825 (820). distinfciiishinp; West v. Reid, 
2 Hare, 240 ; iS^5e<irman v. British Empire 
Assurance Co., L.R.. 14 Eq.. 4 (in which 
the administrator of a 7nort(;a;;or of a 
policy of aasvirance was held entitled 
to a lien for premiums paid). 

(8) Ihrahim V. 38 M. 
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mortgaget- is not Hal.Jo lo pay runt for tliu perioil anterior to his 
occupaiiou.( ' Hunuu. where the mortgage is without possession, the 
moiTgagor must pay i!ic rent reserved by the lease and fulfil ail other 
conditions necessary for its continuance, so as not to impair the mort¬ 
gagee s security. If the mortgagor makes any default to the prejudice of 
the mortgagee, the latter can maintain a claim for damages.(2) If the 
moitgagor allows an arrear of rent to fall due. and an ejeetment has (o be 
brought l)y the landlord, the mortgagee may pay the arrear and costs and 
^PPly ml* receiver ; 0 ) and he is entitle«l to aild to his mortgage-money anj- 
advances made by him to the mortgagor for the preservation of the estate.<'') 


1672. ]|ut a mortgage with possession of lease-hold jiroperty ma^’ he 
made either by assignment or sub-lease of the term.(5) In the fonner case, 
the inortgagee will then he himself liable to the lessor in respect of the 
lahihties attaching to the lease.(« But in such case the reason for his 
liability IS the privity of estate arising from the vesting of the assignor’s 
interest in the asisgnee. In other words, the mortgagee becomes liable qua 
assignee of the estate and not qua mortgagee. Even in the absence of a 
formal transfer, the mortgagee would be liable if he is jnit in possession 
under circumstances which amount to an assignment of the leasehold 
interest, or if he has his name entered in the landlor-Vs book ns tenant of 
the property,(7) or has collected rents from the subordinate holders.(fi) But 
no tenancy ctm be inferred from a notice given to the mortgagee, or from 
the fact that he had in certain events power to lease out the property. 


1673. But in England, jn an ordinary case of assignment of the whole 
term for value, both the assignor and the assignee are liable, the former 
on his covenants, and the latter by virtue of privity of estate, it being 
immaterial that the assignment was by way of mortgage.Indeed, it has 
been said that in the latter case the two interests legal and equitable being 
in two persons, botli are on that account liable.Moreover, being the legal 
owner of the estate he is liable, although he may not have taken actual 
possession.(12) Mortgagees are therefore seldom willing to undertake such 
risk, and in practice the forms, most in use, are by sub-lease in favour of 
the mortgagee at a peppercorn rent, reserving the last day of the original 
term, the mortgagor covenanting to pay the rent and perform the usual 
covenants, the other form being a declaration of trust in his favour.(i^) The 
Conveyancing Act, section 7 (d), however, does not apply to such demises. 
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Mohan, 12 C. 185 (189) ; JSunionvfan 
v. Anjelu, 17 M. 29fi; Krishnaji v. Bam 
Chandra. 1 B. 70 (73). 

(7) Kannye Lall v. Nislnriny, 10 Ca., 
443 (444). 

(8) MacNaghlen v. Bheekaree. 2 C.L.R., 


323. 

(9) Madhulmcney v. Nundo tall. 26 
C. 338 1347. 348). 

(10) In re Ccc. 24 O.B.D., 63 (67); 
Galbraith v. Cooper. 8 H.L.C., 316 (329, 
330). 

(11) Per Lord Wensleydnle in Galbraith 
V. Cooper. 8 H.L.C.. 316 (335). 

(12) Westerdell v. Dale, 7 T.R., 312; 
TWwer v. Rirhardsen, 7 East.. 340, note ; 
Mayor of Carlisle v. Blamire, 8 East, 
487; Williams v. Bosanquenei, 3 Moo., 
500 ; Burton v. Barclay. 7 Binf;., 745. 

(13) Walters v. Northern Mining Co.. 
5 DeG. M. A G.. 629: Moor v. Grey, 2 
DeG. & S.. 304. 
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The provisions of this clause are similar to section 7 (ih of the Enirlisli 
Act.O) 

1674. Subsequent Incunbiuncers.—The mortgagcjr is further deemed 

Cl&ose <©). covenant with second or subsequent mortgagees to pay 

off the prior incumbrance. This covenant is necessary to 
gjve some security to the subsequent incumbrancers, for if the mortgagor 
makes default in this respect, and the subsequent mortgagees are deprived 

they can sue him under section 08 for a personal decree, 
although there was no personal covenant for it.t^) This covenant does not, 
o course, deprive the subsequent mortgagee of his right to redeem the 
prior mortgage.(5) Where he seeks to sue for the return of his money, he 
need not wait for the expiry of the stipulated period. His cause of acti<in 

accrues as soon ns he discovers that on account of a prior incumbrance lie 
IS left without a security.<^> 

1675. Exceptional Oases.—On tliis clause Messrs. Sliejjlierd and 
rown remark:—"The proviso seems to he superduous aiul not vi*i'v 

accurately worded ; clause (c) says nothing of rent, and clause (ri). so f^ir 
♦ ” ftccruing due after the mortgage is concerned, doe.s not apph' wherr 

the mortgagee is in possession."(S) Rut the clause seems to he clear 

clause (r) the term "public 
1 rent with which the term seems to have been used 

regard to clause (d) it only emphasises that, after 
T»T- rent possession, the mortgagor shall not bo held lia))le to 

w'ifl Tinf Ko r "’ords, the clause expressly declares that the mortgagor 

the mnrtontfJ^ ^ declared in clauses (c) and (d) to pay futurt* rent where 
beinp 8 e is usufructuary, who is presumed to and" must pay rent, it 
hemg the paramount charge on the property he holds. 

tluii\^.?*« run with the Land.—The Inst clause simply declares 

fiTid u'li conferred by the section are not personal to the mortgagee, 

S!w holders of the whole or a part of his 

nn<1 «.s **^* ^*^ provision is made in the case of a sale<^) and leases. 
hpnpfit ft! *^®‘*PC”^hng clause in the Conveyancing Act runs thus:—" The 
to and ‘‘PPhed. as aforesaid, shall be annexed and incident 

oli’oll Ko /.« lo "1 1 ’ estate or interest of the implied covenantee, and 
ia ilt irZ enforced by every person in whom the estate or 

the whole or any part thereof, from time to time vested. 

m«v^vl7’ covenants are deemed to run \dth the land and 

®”*crced by any one deriving title under the original mortgagor, 

hp under-lessee with notice, who, though not an assignee, could 

<'rAofA equity by a restrictive covenant.W But covenants which 

Inn/i 1 ^ ** personal bar to the original covenantee do not run with the 
caMot be enforced against the mortgagee. But the fact that a 
n was traceable to and caused by a fraud on the part of the original 

venantee is no defence to an action for enforcing a covenant that runs 


ill t* * «'• 41. 

108(195)®^“ 

(8) 6. 01 (a). 

^ (4) Radha Chun v. Parhutu 
«« W.R.. 61 . 


(6) Comm. (4ih Kd.), p. 231. 

18 BI. <0) S. 65 (2). 

(7) R. 106 (e). 

(8) 44 A 45 Viet., c. 41 ; s. 7 (0 (6). 
Churn. (9) John Brothera, Ac.. Co. v. Holmra, 

11900). Ch. 186. 
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with the land. As Bowel. L. J.. put it “ the benefit of the covenaiits 
runs with the land; but the burden of the fraud docs not.”t*> (? § 725. <26). 

66 . A mortgagor in possession of the mortgaged 

property is not liable to the mortgagee for 
allowing the property to deteriorate; but he 

destructive or permanently injurious thereto, if the security 
is insufficient or will bo rendered insufficient by such act. 

Explanation .—A security is insufficient within the 
meaning of this section unless the value of the mortgaged 
property exceeds by one-third, or, if consisting of buildings, 
exceeds by one-half, the amount for the time being due on 
the mortgage. 

SYNOPSIS. 

Paragraph.^, 


2678. • Analogous Law. 

26S0. Principle. 

1681. Meaning of Words. 

16S"2. Mortgagor's Lio* 
bility to preserve Pro¬ 
perty. 

1686. Waste when res¬ 
trained. 


2688. Mortgagor's Waste., 

1689-90. Mortgagor's 

Leases : — (1) Cnder 
Common Law ; (^) 

Cnder the Conveyan¬ 
cing Act. 


1691. Mortgagor s leases 
in India. 

1692. Express Contract 
by Mortgagor. 

1696. Validity of Cove* 
nants against Aliena* 
tion. 


1678. AnalOROUS Law. —This section lays down an equitable rula which 
has been accepted in the Punjab.A similar rule is enacted in section 
18 of the Indian Trusts Act.O) in the following terms; 


18. Where the trust is created for the benefit of several persons in succession, wd 
Trust to pre- one of them is in possession of the trust-property, if he commit*, 
vent waste. or threatens to commit any act which is destructive or permanently 

injurious thereto, the trustee is bound to lake measures to prevent such act. 


Section, 108 (o) similarly protects the lessor. 

1679i Tho explanation follows an old distinction between land and 
houses made in England.<'*> and which is also reproduced in section 20, 
clause (e) of the Indian Trusts .\ct.<5) But the English Trustee Act has 
now discarded this distinction,(^) The section is otherwise in harmony 
with the English law. The last paragraph of section 68 prescribes a remedy 
for a case under this section. 

The explanation is the same as affixed to section 10 of the Indian 
Easements Act,<^) and section 6 of the Trusts Act. 


1680. Principle. —The mortgagor being the beneficial owner of the p^- 
perty is not liable to the mortgagee for suffering permissive waste, 
may not have the means to prevent the property from deterioration. But 
he must not commit active waste so as to render the security insufficient 
The explanation provides a rule of thumU for determining whether the 
security is or is not rendered insufficient. The effect of providing a ngirt 


securitj 

(1) David V. Sabin [1893], I Ch., 523 
(641) ; per Smith, L. J., ib., p. 545. 

(2) Mt. Bhagwan Dei v. Secretary of 
State, (1902), P.L.R., 618. 

(3) Act II of 1882. 


(4) King v. Smith, 2 Hare, 239 ; Uaborne 
V. UsbornCf 1 Dick.* 75. 

(5) Act II of 1882. 

(6) Sa. 4, 61 & 62 Viet., c. 59 (1888). 

(7) Act V of 1882. 
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rule for determining the question as to insufficiency of the security is, that 
acts which would be permissible at tin* outset wouhl becoim* intolcrabU- 
as soon as the interest has swelled tin* njortgage-inonov to answer the 
test provided by the explanation. The question of what is permissible 
waste would then depend not so nuich upon the acts of the mortgagor as 
upon the state of the mortgage-account an<l the value of the pn)perty at 
a given mcnnent. The rule was probably enacted to eliminate as far as 
possible the elements of uncertainty, but in setting down an arbitrary cast- 

"“-’asnre the very- objection which it was intended to guard against 
has been preserved with re<loubled vigour. For under the law the value 
of the property at a given moment would have to be determined—a mattiT 
by no means susceptible of an easy or precise calculation. 

1681. Meaning of Words.—For ailotving the property to deteriorafe ■ 

implies passive conduct. He may be liable for causing wanton or nuiHcious 
deterioration.{ > /iuf hr must not cotmnif nng act, etc " Only acts 

destructive ..r permanently injurious to the property aud rendering the 
property insufficient, are prohibited. Could then the mortgagor convert 
a mansion into a inill.^W romiistiuy nf buildings." \Vhat if it 

comprises partly buildings and partly land, e.g., an Ind’igo factory? 

1682. Mortgagor’s LiabiUty to preserve Property—This section easts 
on the mortgagor in possession of his property subject to a mortgage a 
duty in respect of it towards the mortgagee, which the latter is in all con- 
science entitled to. and which is a material part of his contract. .\s such he 
is liable for certain acts and omissions, not incomparable to those of a 
tiustoe m relation to '.he beneficiar.v.(^i B„t i!ie analogv must not be 
pressed too close for while the trustee is in charge of property not his own 
the mortgagor is in possession of his own property, and as such competent 
to exorcise nghts which as prudent owner he may, tho\igh they may have the 
effect of impairing his mortgagee’s security. As such the rule discrimi¬ 
nates between his acts and omissions. For while he is not liable for 
alloiving It to deteriorate by not preserving the property and thus maintain 
Its value, he is not to roniniii any act impairing its' value to the mert- 
gagee to the extent stated in the explanation. Now since the mortgage- 
money in a non-possessory mortgage is never a fixed sum. the allowable 
acts of the mortgagor must depend upon the state of account at the 
moment. Thus acts which would pass unchallenged at the outset of the 
mortgage would become unendurable when the mortgage-money has swollen 
by nccuimilaled interest. Rut if at the outset there was no margin in the 
securiy tak«’n. ilien the mortgagor musi b<-ware from the very coriimence- 
ment. All the rules implied in the section may then be reduced to the 
following:—(i) whether the security is sufficient or insufficient, the mort¬ 
gagor IS never liable “ for aUoiving the property to deteriorate.” (ii) And 
so long ns he leaves sufficient security to his mortgagee he is not liable for 
even acts amounting to waste whether ameliorative or destructive, (iii) 
rhe nature and quality of the acts are immaterial if the property suffers 
m value to the mortgagee, (iv) The mortgagee cannot complain unless 
ni8 security is-or is likely to be diminished to the extent stated in the 
explanation. (v) The rule is necessarily subject to a contract to the 


<1) The Bishop of Winehttftr't Cate 8 
Eq. C*. Abr., 768; 22 E.L.B., 643. 

(2) Query in EUUrt v. Verden, 2 Eq. C«. 


Abr.. 757; 22 E.L.R., C42. 

(3) 8». 13, 15 Indian Trusts Act (Act 
II of 1882). 
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uuHtrarj, for being enacted in favour of tiie mortgagee, it is for him to 
'•ntorce or waive it. 


1683. Waste when restrained.—A mortgage implies iliat the mortgagee 
loMk. to Ins seeuritv for tlic payment of his debt. He is therefore so far 
lilt ivsU-d m the i>roj)erty, and is therefore entitled to see that his security 
i" not impaired on account of the action of the mortgagor, or of any other 
person to whose rights his own are superior. The mortgagor, being owner 
oi the property, is no doubt entitled to receive rents and profits and exer- 
other rights incidental to his ownership.(’) He cannot be’ restrained 
Irom suffering permissive waste of iiis property. But he must not commit 
active waste so as to render the security insufficient. He must not, for 
'•x.-iiiifilf, cut <lown valuable timber,(2) or undermine buildings so as to 
endanger their stability,or remove valuable fixtures.or impose on the 
[iroperty «my easement that may render the security insufficient,^^) or 
i-omiiiit any act which is destructive or permanently injurious thereto.^®) 
H*' could not. for example, open and work new mines,but if the mines 
are already open, he may work them and for that purpose open new shafts 
or pits to follow the same vein, since the working of the mine would be 
otherwise impracticable.He is not at liberty to remove fixtures from 
tile property mortgaged, inasmuch as being part of the property they pass 
aith it to the mortgagee.<®) But if the ntortgagee acquiesces in the removal 
he could not aftern’ards object to it.O')) So if the mortgagor, a nurseryman, 
who in the course of his business, as .such, remfjves trees which had been 
[)lanted in tlie .«oil for the purpose of selling them, the mortgagee cannot 
ol)ject.Oi) But if the sale be out of the ordinary way of business the 
mortgagee may interfere.So, again, the mortgagor cannot bo prevented 
from felling timber unless it would have the effect of diminishing the 
value of the property so as to render the security of the mortgagee insuffi¬ 
cient. So where the mortgagor of a house witli .•> widl in its compound, 
inad(‘ an express grant of the user of the well to the vendee of the ad¬ 
joining house sold by him after the mortgage, the mortgagee could not 
attack the grant without showing that his security had been, thereby r?nd- 
cred insufficient.The mortgagor may. however, even though insolvent, 
cut underwood at seasonable time and of proper growth.But if it has 
the efiect-of diminishing the value of the security below the minimum here- 
|)r«*scribed, the mortgagor would be restrained from even cutting wood that 
is ripe and may deteriorate if left standing.05) And he has been allowed to 
lease the property for a term of years, even after the passing of the mort¬ 
gage-decree, on the ground that the granting of a lease is not an act 


(1) Sirufhai Qopnl v. Mehiab Bai, 9 
O.P.L.R., 130. 

(2) Vahbome v. Ushbornt, Dick., 76. 

(3) Dugale v. Roberiaon, 3 Jur. (N.S.), 
627. 

(■t) Oough V. Wood, [1894], 1 Q.B., 
713 ; Htiddtrafield Banking Co. v. Letter, 
[1395]. 2 Ch,. 273. 

(5) 'S. 10, Easements Act {V of 1882). 

(6) S. 18, Indian Trusts Act (II of 1882). 

(7) Clavering v. Clavering, 2 Eq. Ca. 
Ahr.. B90 ; 22 E.L.R.. 49G. 

(8) Abraham v. Bubb, 2 Eq. Ca. Abr., 
757 ; 22 E.L.R., 042. 

(_9) Monti V. Barnet, [1901], I Q. B.. 
20.5; Hudderafield Banking Co, v. Litter 
'll, / .9oh, [1895], 2 Ch., 273 (282). 


(10) Cough v. Wood, [1894], 1 Q.B., 
713; Cumberland, Union Banidng Co. v. 
iVfaryport <fec., Co., [1892], 1 Ch., 416 
explained Per Kay, L. J., in Hudderafield' 
Banking Co. v. Lister and Son, [1896], 
2 Ch., 273 (286). 

(11) Oough V. W^ood [1894], 1 Q-B., 
713; National Mercantile Bank v. Hamp¬ 
ton, 5 Q.B.D., 177 ira/iter v. Clay, 49 
L.J.C.P.. 560. 

(12) Taylor v. Mckeand, 5 C.P.D., 368. 

(13) Hampton v. Hodgea, 3 Ves. 105. 

(14) Bhaguxin Dei v. The Secretary of 
State (1902), P.L.R., 618. (The on^ 
was, however, wrongly thrown on the 
mortga^r*) 

(15) Harper v. Apliftt 54 L.T., 383. 
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destructive of .)!• permanently injuri<ms to tin- securitx But it \v<iulrl In.' 
othennso if th^re was a covenant in the mortgage agaitist sucii aiiena- 
tion.() The mortgagee of a ship possesses similar rights. He is entill<‘il 
to interfere with the contract for the employment of the sliip if thev pre¬ 
judice the security. hut if no such prejudice is shown he will l)e n^strained 
from interfering with the performance of the charter-parties. 

1684. If the niortgagor is guilty of cummitting active waste tlirrol.y 
Mongagee-s J in«mshing the value of tho security, the mortgagee 
remedy. obtain an injunction restraining him from tin- acts 

suit th 4 . flL'crcc in a foreclosure 

smt, the mortgagor in possession, began to commit waste He wi< re. 

thr?a'V^''l injunction was prayed hv the l)ill'<^) Ff 

he waste has already been committed the mortgagee’s remedy w d then 

hf a suit for recovery of damages. An.l if the"injury kTi threourse o 

cornmission, he may obtain both an injunction as well as d.amagis Trone 

case a tenant-m-common with the mortgagor cub down all the^trees stand 

.HR on the ny^rtgaged property while the nundg^igee’s sl.it was muuii^ 

regards limitatiL 

Court held that masnuich as ib was not the cutting alone but the subse- 

the woods by the rlefendant which ought to have 
bf(n left for the share of the mortgagor that operated to the injury of the 
mortgage.-, time must he eount.-d from the date, r.f actual appropidntion (5) 

1685. Tt is moreover provided by section 68. that- in the event of 
the security being rendered insufficient, as here defined, the morTgLee 

ffi .requ're the inortgagor to give him, within a reasonable time anotLr 
sufficient security for his debt, and If the mortgagor fails to do so' hrmav 

r>.>^R’‘?‘:-money.F« His right to personal recovery s 
contingent upon his pving a reasonable notice to replace the %ecuritv 
Other cases m which the mortgagee may obtain redress for the infrSfn 

considered in the commented to 

1686. - The question whether the seenritv in a particular case is in 

'If'teriorntion as to warrant interference on the part of 
the Court must, of course, be decided according to the evidence and ofbr..- 
o,roum,t™cc« in ench erne. In nrgnnt e„«es nn part7 Sen oMn.W 

tion mav. however, he obtained.The Court i.s also emnowere .1 V J)? i?' 
an order for the detention or preservation of any property in suit and mav^ 
Whero non<.»,„ry, ,.pp„int a receiver, for it» e,f»t7l.;"„7m„n„gemr[(™“^’ 


. Muhifnmnd Irmifl, (18021, 

A.W,N,, 69. 

(2) Chunni v. Thokur Das, 1 A. 126. 

« r« Pershad V. Monohur Das, 

O i/, aI7, 

(S) OoUins V. Lamport. 34 L.J. Ch.. 
1M| AnJrw Tule A Co. v. Arduhir. 
Bora. L. R., 178 ; 24 I.C. 768. 


(4) 

(fi) 

(7) 
XIV 

( 8 ) 
xrv 


Oi^nuin V. Kine. 8 Beav.. 37ft. 

^•!^PP» V. Kuppummi, 28 M. 208. 
o», JaAt parn. 

P*'OC6dure Code (Act 

Q kIV' A®*’ ^ of - 1808 . 

5' IBS?; Code (Act 

of 1882). (Now Act V of 1908.) 
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1687. Apart from ilie section, it appears to be evident tliat if the mort¬ 
gagor miscliievonsly or maliciously pulls down houses, or commits other acts 
destructive of the property and by no means necessary for its enjoyment 
or improvement, the (’ourt will restrain it on the ground of eqtSity and 
pul)lic go<)«lAi> 

S»ich a case might be conceived of a bankrupt mortgagor who, finding 
himself unable to redeem the mortgaged property, starts demolishing it, 
or as much of it as he canA^) It may be that the mortgage has several 
years to run before it becomes payable and so while the waste may not 
offend against the rule which takes only accotint of the amount for the 
time being due as against what may become due when the mortgage is 
payable, it may still reduce the value of the property to make it worthless 
when the time for the mortgagee to sue for his money arrives. 

The position of a mortgagor in possession is not then closely compar¬ 
able to his confrere in England, whose position is compared to that of a 
tenant-ab-suffcrance.t3> 

1688. Mortgagor’s Waste —A mortgagor in India is entitled to exercise 
the ordinaiy rights of ownership, and to receive the rents and profits without 
liaving to account for them. His possession is rightful, and he is entitled to 
remain in possession \intil ordered to deliver it up by the mortgagee, or a 
receiver appointed for that purpose. Even then, the latter cannot obtain an 
accownt of back rents dvie from the mortgagor in respect of his possession. 
He is not liable for permissive waste or acts diminishing the value of the 
property unless it is shown that the security is insufficient.<5) a term which 
is thus explained by Wigrnm, V. C.;—“ I think the question which must 
be tried is. whether the property the mortgagee takes as a security is 
sufficient in this sense—that the sectirity is worth so nuich more than the 
money advanced—that the act- of cutting timber is not to he considered 
as substantially impairing the value, which was the basis of the contract 
between the parties at the time it was entered into. "(6) So far the law 
of the two countries is closely analogous, but in so far as the section pres¬ 
cribed an inflexible test as a measure of insufficiency the English law may 
be said, to be divergent. 

In a question arising under the section, the burden of proof should 
ordinarily lie on the party impugning the transfer. The mortgagee having 
the right to transfer, it would lie on him, who pleads his disqualification 
to assert and prove it. In a Punjab casert) the burden of proof was said 
to lie on the mortgagor, but this view appears to be untenable. 

(1) Abraham V. Bubb, 2 Eq. Ca. Abr., in the case of a bankrupt mortgagor, ft 

767; 22 E.L.R.. 642 trustee in bankruptcy was restrained 

(2) Hampton v. Hodges, 8 Ves., 104. from cutting crops and removing crops 

(3) Other analogies are furnished by cut after demand of possession by the 

the heir or executor of a debtor in pos- mortgagee. Bagnall v. Villar, 12 Ch. D., 

session and a judgment-creditor, and by 812. 

the purchaser win has obtained posses- (5) Kekeiinch v. Market, 3 Mac. & G., 

sion before the payment of the purchase- 320; Hippesley v. 5pejicer, 5 Madd., 422; 

money and the vendor— Grockjord v. Humphreys v. Harrison, 1 J. & W., 681; 
Alexander, 15 Ves., 138; Casamojor v. Farrant v. Looell, 3 Atk., 723; Harper 
Strode, 1 Sim. & St., 381 ; Petley v. Eastern v. Aplin, 64: L.T. (J^.S.), 383. 

Counties By. Co., 2 Sim.. 483; Terkinton (6) King v. Smith, 2 Ha. 244. CJ. Harper 
V. Kearman, L. & G., 45. CJ. S. 55 (1) v. Aplin, 64 L.T. (N.S.), 383. 

(e), and % 816, anU. (7) Bhagivan Dei v. The Secretary of 

(4) Per Clnttv, J., in Yorkshire Banking State (1902), P.L.R., 618. 

Co. V. Mullon, 35 Cli. D., 125 (127). But 
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1689. Uortg&gor^s l<eases. —In Englniid, the niortgugor wus before the 
(1) Under Com •-'onveyancing Act absohitely debarred from creating any 
mon Lew. legal interest in the mortgaged land(^> .and he could not 

lease the property for any term however short, unless he 
was expressly empowered to do so by the mortgage.<2) Any lease granted 
by the moitgagor otherwise than under an express |K>wer was accordingly 
held void against the mortgagee, and only took effect against the mortgagor 
by estoppel; but since the lease was regarded as made in derogation of the 
latter's rights, he has no right to complain if the lessee re<leems his mort¬ 
gage “ when it is a more security for money, and when the money is 
tendered with interest, then we direct the mortgagee to divest himself of 
the legal estate and not to insist on such legal rights as he lias. Then why 
is the tenant . . . not to be entitleil to redeem, which }s the onlv way of 
relieving himself from the effect of the mortgage . . . The interest which 
he got from the mortgagor, makes him to a certain extent an assignee of 
the equity of redemption, and therefore entitled to all the rights which 
appertain to the owner for the time being, however, small his interest in the 
equity of redemption may be witii regard to the duration of time."(3> 
The lessee was. therefore, permitted to n*deem the mortgage, and so prevent 
his ejectment by the mortgagee. 


1690. Rut now under the Conveyancing Act. 1881,(«> the mortgagor in 
(2) Under the is expressly empowered to make an agrieul- 

OoBVeyencIng Act. or occupation lease for any term not exceeding 

... . . years, or a building lease vip to ninety years 

subject to certain conditions laid down in the Act and whicli are calculated 
to protect th<; mortgagee's rights and to prevent the mortgagor from 
diiiiinishing his security.' T,enses ni!k<le by the mortgagor within the 
units prescribed by the Act are thus now valid against the mortgagee (8y 
but this statutory right of the mortgagor may be restricted or excluded 
or en)arged(’) by agreement between the parties expressed in the mortgage- 
deed or otherwise in writing, and in practice a stipulation against the 
exercise of the right by the mortgagor without the consent of the mortgagee 
IS usually inserU-d. The power to grant a lease does not imply the power 
to accept.u surrender, and a mortgagor in possession granting n‘lease under 
Ins stntratdry power cannot accept a surrender of the lease without the 

conctim^ncc' of his mortgngee.W 

A contract to make or accept a lease under the Statute m.ay be enforced 
by or against every person on whom the lease if granti-d would be 
nindmg.t®^ 


1691. Tt would thus appear that in England the mortc^a-w's power to 
Mortgagor’s Pfop^'^y during the continuance of the mortgage 

leuet In India. circumscn.bed by salutniy- checks for which there is 

authority in this countr\'. 


(1) Doe tl. Lord Down v. Thompeon. 
0 Q.B., 1037 ; Lows v. Telford, 1 App. 
Cas. 414. 

(2) Will, R.P. (18th Ed.). 518; Dav. 
P.C., Vol. II. Pt. II, 339. 335 n (4th Ed.). 

(3) Per Cotton. L.J., in Taru v. Turner, 

'1? (465) j citing Ketch v. 

Hatt, 1 Doug.. 21. 

(4) 44 ft 45 Viet., c. 41. s. 18. 


flub^i ^l?” Act. 1881. 8. 18. 

(7) Ihid^ %. IS, 8ub-8. 14. 

^^(8) Robbine v. Whyte [19061. 1 K.B.. 

(9) Conveyancing Act, 1881. a, 18. eub- 
8* I A* 
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rho (listiTiction which the English law makes between and 

ecjuitable estates and the effect a mortgage has on the mortgagor’s estate 
ri'ducing it into a mere equitable estate, the legal estate passing therewith 
to the mortgagee, necessarily arrests the mortgagor’s power of alienation 
during tlie continuance of the mortgage, hut in view of the fact that no 
MK'h distinction is countenanced in Indian law and the mortgagor remains 
after his mortgage, as he was before the owner of his property, his power 
to let his property must remain \inaffeeted by his mortgage subject onlv to 
tlic legal restrictions which this sr<-tion places upon his ordinary powers of 
alienation. 


It has. however, been hchl in A!lahai)ad<*> that a mortgagor, ordinarily, 
<ainnot without the concurrence of liis mortgagee execute a lease which would 
t)e binding upon the latter. He may execute a lease which may be binding 
upon himself, and so long as the mortgagee, does not interfe-re with the 
possession of the lessee, so long may the lessee enjoy the benefits of that 
lease; but ordinarily without the concurrence of the mortgagee, the mort¬ 
gagor cannot grant a lease so as to be binding u]K)n the mortgagee. But 
so stated, the statement is too wide. In the case of an English or 
possessory mortgage it is perfectly correct to say that the mortgagor can 
make no lease without the consent of the mortgagee, hut in any other case 
there appears to be no authority for similarly limiting the penvers of the 
mortgagor, On the other hand, being the owner of his own property, he is 
not only entitled to create leases but may do so irrespective of their effect 
upon the mortgagee’s security, provided only they are not wasteful within 
the meaning of this section.which permanent or long leases would 
presumably be if they materially prejudice the saleable value of the 
property and are injurious to the interest of the mortgagee.<3) Of course, 
the mortg.agec cannot complain of a lease which <loes not affect his security. 
Where, for instance, the owner mortgaged two plots of sir land of which 
only the proprietary rights could be and were sold to the plaintiff who sued 
to eject the defendant who had during the pendency of the mortgage suit 
been given a perpetual lease, the Court, threw out the suit holding that 
as the mortgagee could never obtain physical ])ossession of the land, he 
could not complain of a lease which did not affect his right to realise rent 
which was nil that he was entitled to under his purchase of the proprietary 
right.The test by which the mortgagor’s leases would be judged is stated 
in the section, vh.. were they destructive or permanently injurious to the 
property likely- to render the mortgagee’s security insufficient. It has been 
held in some cases that where the mortgagor’s lenses are questioned by the 
mortgagee the burden is on the lessee to prove that they were usual and 
given in the ordinarj* course of management. This view follows the 
English law, but ignores the different standpoint from which law views the 


(1) Wazir Ali v. Molt Chtturi, 2 A. 
L.J.. 204 (206, 297) ; followed in Qurban 
V. Saghubar, 15 O.C. 239; 16 I.C. 476 ; 
^,onira a bona fide lease and given in the 
ordinary course of management Arinnki 
V. Moiichand, 9 A.L.J.* 759 ; 16 I.C.* 102. 

(2) Banee Pershad v. Beet Bkunjan 
Singh, 10 W, R., 325: followed in 
Balmuhund v. Mali Lnl, 20 C. W. N., 
350; 32 I.C. 196 ; Madan Mohan v. Raj 
Kishori 17 aL,J.. 384; 17 I.C. 1; Tana 


V. Maktnnkkoh. 34 I,C. (R.) 24; Ram 
Sarup V. Suraj Dm, 2 O.L.J., 276 ; 30 
I.C. 258 ; Choty Singh v. Baldeo, 2 O.W.N., 
457 : Dhiraj Singh v. Dina noth, 6 N, L. 
R., 140 (144); Sanker Singh v. Bukum 
Chand. 14 N.L.R.. 117 ; 47 I.C.. 99. 

(3) tSyed Husain v. Bank of Upp^^ 
India, 2 O.L.J.. 291 ; 30 I.C. 289 ; Qurban 
AH V. Raghubar, 15 O.C., 239; 16 I.C* 
476. 

(4) Ohura v. ShitaU, 36 A. 248. 
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does not save anv * •' T 

Hiiv contract entered into contrary, and would presutnaldy supersecio 

But certafn co^Tant ; ^ parties and mconsisteut with its tern.s. 

frequently found inserted is thn^ ‘Mserted m mortgage-deeds, and the one 
tlK- mortgagor. Such „ covcnmit",nuy 

.» free fro,,,. „r infected with the vice\f clogging r.nfomptfor^"''"’ “ " 

inveiifhty fo!tnf?„v°e„irtrtincf„T'‘ 

422—- 197 ^ II 1 ^ the principles which have been before considi>rerJ 

wise enforceable.'7rcares'*decidil!r htd''^ h” 

covenants were held to cre ite ritdits >n ^ ^ ‘-•nactim-nt such 

subsequent interest-holders, with or w'itiiout not^c 

covenant ran with the land (§ 72.->). notice.(i) In short, the 

Thus a stipulation that the inortgaKor '• sh ill « 

be valid and enforceable against a subseq^uently createerja^iau/''"*^ 

all interest therein.(&) The cri'atioii <.f"-.r. ...rrir.?,i J of 

clciir'y a yunsfe-r of ,,ro|,crty will,in the cni.temp'afion r.f tl'.'rLt'' 

exc ude« then, froni its ,>per„ti„n, |,e,.„„s.. ....ri'ul ,„■ | 

witlnn Its scope but l.ec.use Imving reg.ud (o the diBor.n^ ' ^ 

incidents and variety they have been deiih w-Jti. . m llioir tenure, 

■...otln.r esc. the vnliditi- of m.d. leases h.lvin " co'’"'"'" In 

Mahinurl. J.. said: " T am quite prepared to hold that ■mv^''r 

tlu- mortgagor, u hicli infringes uiioii or js canable of «>benation. Ijy 

rights of tile jirior mortgagee is not binding upon him .,n 1 
to set it ..side. Hut this in n. v judg.nenl" mol;.'ll:), 

(1) Per Romor L..I. in v. 

.-P-A% (11103). 1 K.n.. 87 (102); folWfl 

r V. Pf,j KiMhori. 17 

L..r.. 3 k 4 ; 17 I.C. 1 ; v_ Dhaii- 

pm Stfigh. I Pm. L.J., flOS; 38 I.C.. 37 . 

™?‘rno fc 

(18f,l). S. 

O.A., N.W.P.. 30 ; Miiho lieltre v. Madho 
PfrW. (18ft2). S.D.A.. N.W P.. «u • 

Chtituirn. 3 W.R.. 110 
|4) Bmjontj v. Mohimeri. I B.L.R., 


1..2 f.. !..wme n^..nnn„n. y. sf.rra Me,.. 

jjT. s., 

V. Chunrr Ki.,,orc f 1 fifift,. 
1 HI R '•• ^foha,»c.,. 

A *'i2fl /Vo«’ Pfn 

j''/ ^ ; AfulrhoKfl V ,t„t 

1 A’lli2%7i’“ '■• 
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law than from any oxi)rcss covenant in the niortgage-clced. Ihe rights of 
a inorlKagee hoUling n mortgage wth covenant or without covenant against 
alienation cannot be injured by any act of the mortgagor subsequent to the 
mortgage, and the mere existence of such covenant cannot entitle the 
murb'agee to claim rights other than those which are necessary (accordmg 
to the nature of the mortgage) for the maintenance or enforcement of his 
iecuntj- for repayment of the?mortgage..U.bt, the eole object of *e contrao^ 
I am therefore of opinion that transfers made m breach of coventmts 
against alienation-covenante so often introduced m mortgage-deeds and 
so often infringed by mortgagors in this country-are vahd except m so 
far as they encroach upon the riglits of the mortgagee, and 
this reservation, such covenants do not bind the property, so as to prevent 
the acquisition of a valid title by the alienee. But this J 

too wide The rights of the mortgagee may be infringed in a v.irietj ol 
l“ys Is he thin entitled to re-cover upon his covenant "henever tos 
riSts are infringed'^ And. indeed, what are the mortgagee s rights / 

Do they include® right to enforce such “ ‘,**‘"^/''“‘‘Jerhig°“l 

measure provides a solution of the question. Instead of rendering ai 

ahenrcnl made in derogation of the rights of 'up 

prescribes the limits within which the "'f"fe 
Lid. But at the same time the acts of the ''>^*='' 8 ” but 

security insufficient, but not so insufficient '“i'' may 

dimly foreshadowed by the section. In sue 4 o 

been assigned in spite of the covenant.(2> 

1694. 'i’hat an alienation against covenant when void is void only 

as against the covenantee, would appear to be clear from ^ 

subsequent mortgagee acquires under the law, even though his mortgage 
may be made agaiLt the covenant with the first mortgagee m which case 
all ^hat the latter can claim is that no right derogatory to his grant shall 
be recocted This appears to be the ratioaolc of a ease ^ 

Calcutta in which the mortgagee-purchaser was held disentitled to oust 
zur-i-pcsh(fid<ir whose lease was made after and m ^ 

covenant “ not to grant a zur-i-petuji lease to any one or execute ^ 
in any way by which any difficulty might arise m the r^hzation of the 
money covered by the did,” and in which case the “<>rt 8 ^ee w Md 
entitled only to bring a suit against the zur-t-peshgidar to have J 
declared to sell the property to satisfy his mortgage-debt, so as to 
T^Xesl^Jar nn opportun\v of redeeming,” which, indeed, 'vould have 
been his course, if the zur-t-peshgidar had been the puisne mortgagee. 


(1) Ali Homu V. Dhir€ija^ 4 A. 518 (524). 

(2) Basarat v. Maniridta. 36 C. 745 
(748), followinp; Param€sh€ri v. 

26 M. 157 ; v. EnrU^ L.R.* 3 


Q-B, 739. w L i n 

(3) Radha Ptrahad v. Monohur, b C. 

317 citing Bmam Momfozooddten v. Raj- 

coomar, 23 W.H., 187, T.B.; Byjna(k y. 

Ooberdhan, 24 W.R., 210; Chtet /Varmn 

V. Gunga Pershaiid^ 25 W.R., 216, the 

facts of which however furnished only 


a broad analogy. Garth. C.J., in ifadAa 
PerMud V. Monokar^ 6 C. 317, also laid 
down tliat a covenant against alienation 
by way of sale, gift, etc., created only a 
personal liability as between the n^rt- 
gagor and mortgagee, probably intending 
that the rights acquired against 
quent alienations are tho^ conferre 
by law and not acquired in virtue o 
any covenant. 
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Rights and liabilities of mottgagee^ 

67. In the absence of a contract to the contrary, the 

Right to tore. has at any time after the'mort- 

cioaure or sale, gage-monev has become payable to him and 

before a decree has been ‘made for the re¬ 
demption of the mortgaged property, or the mortgage- 
money has been paid or deposited as hereinafter provided, 
a right to obtain from the Court an order that the mortgagor 
shall be absolutely debarred of his right to redeem ?he 
property, or an order that the property be so sold. 

A suit to obtain an order that a mortgagor shall be abso¬ 
lutely debarred of his right to redeem the mortgaged pro¬ 
perty IS caired a suit for foreclosure 


Nothing in this section shall be deemed_ 

(а) to authorize a simple mortgagee as such to insti- 

^te a ^it for foreclosure, or an usufructuary 
mortgagee as such to institute a suit for fore¬ 
closure or sale, or a mortgagee by conditional 
sale as such to institute a suit for kle; or 

(б) to authorize a mortgagor who holds the mort¬ 

gagee s rights as his trustee or legal represen¬ 
tative. and who may sue for a sale of the 
property, to institute a suit for foreclosure; or 

(c) to authorize the mortgagee of a railway, canal or 
other work in the maintenance of which the 
public are interested, to institute a suit for 
foreclosure or sale; or 


(d) 


to authorize a iiorson interested in part only of 
the mortgage-money to institute a suit relatine 
only to a corresponding part of the mortgaged 
property, unless the mortgagees have with 
he coiisent of the mortgagor, severed' their 
interests under the mortgage. 


i695 Analogous Lqu\ 
1^99. PfineipU, 

1997. Scops of the eec^ 
iion. 


SYKOPSIS. 

Paragraphs. 

1998. Meaning of Words. 

1999. Express Conimefs 
barring Sfalufory 
Sights. 


1700, Estoppel, 

1701. Timt for MorU 
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SYNOPSIS_ concld. 


170^• ('off'lflion h»trrinff 

r€ medt/. 

1 ; ICjJcct of *uh'tr,s€ 

p(hHsts:suin, 

170S. lUtjht on pnrtiai 
Fnilurt of 
tion. 

170V. Statutory Ritjhta of 
MorOjufjtt. 

1711. Chartje-hohler' 
remedy. 

1711. Mortijayee'n liiyhtf^ 
hou' fttr limited, ct. (a) 
17J1. Jiemedy of 

Jraciuary Mortgagee. 


Paragraphs. 

7 IS. (Jsujrucluary 

Mortgage ivith core- 
nant to pay. 

71V. Remedy of Simple 
Mortgagee. 

1721. Remedy of 
Chttrge-holder. 

1722. Remedy of ^Holder 
of Security-Deed. 

1721. Rights of Suh‘ 
fn(frt(jftgct. 

1721. Remedy of Mort¬ 
gagee by conditional 
stde. 


1720. M ortgaget . Con^ 

Jiicting Remedies. 

1727. No Foreclosure if 
the Mortgagor is Mort- 
ijiigee's Trustee, cl. (6). 

J72S. Works of Public. 
Utility excepted, cl. (c) 

172V. Remedy of Part- 
Mortgagee. cl. (d). 

1730. Severance of Inte¬ 
rest when allowed. 

1732. Change of Proce¬ 
dure. 

1713. Crown DisubUiiy. 

1731. Suits under s. 99. 


1695. Analogous Law.— In so far as it defines tlie rights of the 
jnortgagee, this section is the counterpart of section 60 which defines ^he 
ooriespondmg rights of tlie nfojtungor. In this j»ait nine sections (07 to <5) 
deal witli the rights of u motigagee, and two sect ons (70 an 1 77) with his 
liabilities. Tliis section generally corresponds with section 19 of the Con¬ 
veyancing and Lji« of Property Act.tO The initial words of the section 
make it subject to a contract to the contrary. 


S.'.'ctioii 99 pn.liibited the sale of the niortgageil property at the instance 
<;f the mortgagee for the satisfaction of any claim, whether arising under 
the mortgage or liot, except hy instituting a suit under this section. It 
has, however, been now repealed and after amendment re-enacted as 0. 34, 
r. 14 of the Code of Civil Procedure. A large number of cases had 
clustered round the repealed and this section, but in view of the amend¬ 
ment, they possess now scarely any but a historical interest.^®) This sec¬ 
tion, and indeed, the Act generally makes a departure from the English 
law as regards the personal liability of the mortgagor which is there 
presumed, whereas it must be contracted for in this country’. The 
English law which was held tc embody the rule of justice, equity and good 
conscience is held applicable to Sindh where the Act has not been yet 
extended to nil non-possessorv mortgages.<3^ 


1696. Principle.—It has been remarked how before the Regulations 
the parties to a mortgage were bound by their contract, and on the failure 
of the mortgagor to pay the .atnount on the stipulated date, the mortgagee 
had the right to enter upon the propierty, which upon breach passed with¬ 
out interference of the Court from the debtor to the creditor; and how the 
hardship often caused to the mortgagor by the literal enforcement of ms 
contract, was considerably relieved against by the Regulations in certain 
provinces.But the machinery of the Regulations was found to be too 
clumsy to deal with the many, often complicated, questions between mort¬ 
gagor and mortgagee, and the Privy Council had, ns regards the Presidencies 
of Madras and Bombay, already pronounced in favour of legislation. The 
present section does away with the notice of foreclosure, and simply enac s 
that upon the failure of the mortgagor to pay him, he may institute a 
suit and obtain a decree for either foreclosure or sale. In such a suit, ot 
o.mrse all questions between the parties ‘and connected with the mortgage 
can be raised and finallv decided. The mortgagee may, however, contr^ 


(1) 44 & 45 Viet., c. 41. L-B- 244: 10 I.C. 975. 

(2) See O- 34, r. 14 Comm, pen^t. (4) S. 68, Comm. 

(3) (1010) V. Vtumal 4 S. 
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Scope 

section. 


S. 67. J 

wi neiesSrv for wbil, , 1 , Tlu- 

2- 

:is;. i;: .. 

1697. The and scope of thie .cct.on hcve been fhe suhj.C 

" '6' H S Cu r - >l“■■ -'Via, 

Court r' we. ,1 'f- ‘’y Calculi,, Hiel, 

beforu,(2) that the section refers onlv been ininK 

foreclosure, or in the altern itive in which a ilecn-e |(.r 

to English mortgages.(i> Hut if this^weVe^i'h^ _c passeil. or in other words 
it is difficult to see why it should 1. v l Legislature 

the general class of l.^lgagestln n only' n 

malting any provision for Hie kind of m.,rt ^ country, withoui 

The language of the secdon is Wn i* commonly met will, 

be put upon it. Tt deals with construction sought t<i 

which .evidently means mortgageeyLVriLlly^ and'th"'' i*^‘r • 

simple mortgagee. The obiect^nf tho ^ including also tin 

remedies opfn®a mortga;e7lS the„ to‘s??JTT‘’X «“ 

which the one or thc%U.er rcLd, caLol be nhtdn'’j r>^e='8“» i“ 
supposed that the two remedies of “ ^“tAined. It cannot be 

acction, are to be resorU.r.o" iftLl.tJrTatl^ri^ eaeroaa?“'l::‘ 

whiVIi" nXKce t'mK;'™c\,!r"^^^^ -X’ in 

^mortgagee cannot a„c lor force,^snrc.iir'UXrXSfC’ 

that their reference to this aeehr s o'.^^=X. iXT,“r J"?**"*'™’ 

>m integral part of ihcdr judgment. If U d <T it wnnM T' 
elusive, for lludr Lordships of tlie Privv rnimoil have been, con- 

that the words '• foreclosure or s^k^■ n ° C< iiri 

Atd have „„|v reference to an English nmrlg”rc^"an!/ 

--h^ngeeV remedy 

r’o»Wv!”^rh,Tfs in sTv”^^a^'~ /” the ahHcnre of a Contact to Hu 
implication deprives th" *^3' necessarv 

wav of further assurance lias nft that ^ contract b\ 

for a fuller discussion on the meaning of 'nh'rnsc"*' 

ci^d'moXThX h;crrXvrbix^' 

have been intended hv the change'of ex,XsX„„Xrpl,finXr’t^oSmX 


W I"*- i««2. 

I®) 

-C Norain. 14 

(733). P.B.: NiUomr,! y. Kamini 

JCoomar. 20 6. 2(19 j Va^deva v. .SrirSZn. 


5* 


Mi * 


30 M. 426. J> C. 

141 S. 07 (a). 

(8) Ib. 

^^^0) Vu*,u<iefa v. Srinivasa, 30 il 


420 
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“ hcfoK ii decree for reiiem (ilion for ufler tlic decree, the mortgagees 
suit would bo res judieaia. “ Morfgagc-nionci/ paid or deposifea as 
provLdvd in >ection 8c5. or loiulerod, tor tender ;s equivalent to payment 
and would at any rate afiord an answer to the mortgagee’s suit. “A 9uit 
l« obtain an order, ilc.” is called a suit for foreclosure, and a decree 
obtaiiUMl in tlio suit is a deen’o for foreclosure." An order that the 
propcrlif be sold lo thejju svunl^ ihe Vri\y Council said ihat 

under this section "it is impossible to seek for sale of part only of the 
mortgaged property. ’i|,is is permissible under o. iU, r. 4 of the 
Civil Procedure Code which provides for a decree in such case. 

1699- Express Contracts barring Statutory Rights.—'Phis section 
defines the rights of the mortgagee for the realization of his security. His 
rights are necessarily subject to any contract into which he may enter with 
the mortgagor abandoning or modifying theim Thus, for instance, it is 
always open to the mortgagee to relinquish his right absolutely m consi¬ 
deration of receiving some other property, and if he does so. he canno 
afterwards fall back upon his mortgage. And in order to constitute 
tion it is not necessary that there should be a conveyance, all that is neces¬ 
sary being a valid contract.<3) Even a well-known custom be 

sufficient to override its provisions. Such a custom exists in M^abar 
where a Uanom enures for twelve years unless the parties to jj, 
oxnrL*ss eontnict provided fnr ils re<li*mptiun at un earluT date, 
tract mav be cither express or implied, or the mortgagee may have by 
his own conduct rendereil himself incapable of resorting to he J-emtay 
here prescribed. Where it was shown that a part of the 
was not paid, and the mortgagor sued for possession of 
propertv without offering to pay up the part of the "‘ortgage-inoney unpai^ 
the (’ourt dismissed the suit, although the mortgagee applied tl.at th 
decree he made subject to his paying the amount found as unpaid. 

Where the mortgage provides the security of a surety, failing the 
mortgage the mortgagee should bring the surety s property to ® 

case after the preliminary decree for sale had been passed the parties 
compromised, the judgment-debtor undertaking to satisfy , 5 

instalments, the surety covenanting that m the event of default he wouia 
himself pay. and that on his failure to do so, the decree-holder “'8 , 
proceed against his person and property. At the same time he mortgag 
his certain immoveable propoHy for the duo performance of 
of suretyship. The judgment-debtor having made default and the surety 
also having failed to pay. the decree-holder applied to execute his decre 
hv sale of the mortgaged property of the surety. It w'as held that tne 
provisions of this section did not prevent the Court proceedmg against cne 
mortgaged property of the surety in execution of the sale decree P^jsea 
against the mortgagor.^ Following the English law. it has been holcj 
in a Madras case that a stipulation in the mortgage-deed that interest snai 
be paid on specified dates failing which at a higher rate is " a contract 


(1) R. 8G, p<w^ 

(2) Sunitobala w Dhara Suuriari, 40 
T. A.. 272 : 24 C.W.N.. 297 P.C.. 53 I.C. 
131 

(3) Velu V. Balkrhhna, 12 
3G6. 

(4) Velu V. KmAnon, 26 M. 727. F.B ; 


overruling Mahomed v. i4/i Koyo. 12 M* 
76 

(5) Qopi Ckand v. Sardar Khan. I 

P.L.R.. 401. ^ . 

(6) Mukta Praaad v. Alahadeo Fr^flr 

38 A. 327 ; Braja Suruiar 
uaraynn. 1 Pat. L.J. 64T ; &9‘I.C. 28 . 
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the contrary • within the meaning of this section.'riiis vion pruceeiN 
upon that stated in Fisher, that •• if there be an absolute covenant not to 
cal! the money during a certain period, no default in pavnu-ni <if intiic^t 
during that period will enable the mortgagee to sue. noUvithstanding the 
breach of .the condition in the mortgage; though if there be no >ueb 
covenant the mortgagee can sue at any time after default of pavnant of 

may be the day at which payment of the principal 
money is reserved, unless he have afterwards waived his right to sue; uhicli 
he does not do by the mere subsequent acceptance of interest ' (2) |i„t 

L Lnlir’l upon the view of English Law that a personal liabilitv 

IS implied in every mortgage which is not the law of tla- \ct - an<l a 

covenant to pay at an enhanced rate is a covenant for coiiqx-nsation for 

ihl of the covenant which does not necessarily Jet in 

the morl. '»ust depend upon other terms of 

mav money becomes repavabie 

may houevtr. not only depend upon the contract, but the failure'of the 

inortgupe s security- us povided in the next section. Ii was so held where 

a temple tmstee had in broach of his trust borrowed money from (he temple 

his property which in a suit under s 92 of the 
Civil Procedure Code was declared as in excess of his power The mort 
gage was repayable after 20 years; but the trustee was held liable o ll 

.ieci„rin« 


The mortgagp may lose the beneHt of his mortgage if in nuttin.r the 
property to sale he fraudulently conceals his mor..^. or fails lo^ivc 
notice of its existence as required by sections 237 and 2H7 (r) of the ('o<lc ( 5 ) 
unless he can Hx the purchaser with notice of his mortgage <6) ‘ 

1700. 'I he ‘uortgape who has given acquittance for his mortgage can- 
Ettoppel. not afterwards turn round and enforce liis securilv If the 

ms R 1 .- ^'^"‘Pounded with (he mortgagor by receiv- 

Lt hi« p„sitio"nT™« i."vte h'1 <■;? ™'' 

mortgagee, as such granted a Ic'^.se o7 'th'c Irtglgtd " pX«w To‘'Th': 

that character in a libgation^with the 
g gor affecting the lease, but he was not otherwise precluded from 


(1) Chtity V. Kuppammal, 31 
M.L.J. 437 : 38 I.C. 104; To the sami 
effect Vtnkatrao v. AfaAo6/MAt«,r. 21 
B. 241 ; contra Per Sadaehiv Aiyar J 

« of KalahoJiti (1921 

M.W.N. 172; 62 I.C. 805. 

(2) PiBher 713. 

o/ Kalahasli 

(1921) M.W.N. 172 ; 62 I.C. 505. 

(4) Dhondo V. Raoji, 20 B. 290; bu' 

<121)^*****" ''' 

(8) XhiUab SiViKir v. NrMAna, 3 B.L.R. 


407; Tmuppa v. Murugappa, 7 M.107; 
Jaganatha v. Onngi. 16 M. 303; Kaeturi 
V. r«»i*atocAaAjpa/A», ib., 412; Agarchand 
V. Rakhma, 12 B. 678; /famcAan<fr<i v. 
Jairam. 22 B. 686; Husein v. Shankar- 
giri, 23 B. 119. 

(6) Nur«nj;A v. Roghoobur. 10 C. 60!>; 
..49arcAoml v. Rakhma, 12 B. 678. 

(7) Citizen*' Bank v. First Nationtil 
Bank. 6 App. Ces.. 352 (360); followed 
in Fatimaeulni**a v. Sundar Data 27 f 
1004. (1012). P.C. 
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asserting his true title, and such admission could not be construed as an 
acUiiow ierlgiiient of tlie mortgagor’s title so as to save limitation,<i) 

1701. lime for Mortgagee’s Remedy.—Both the luorigagor and mort* 
-ag. I l»ecomc entitled to enforce their respective rights after the 
' j-nncipal ' money in the one caset2) .md mortgage-money ’ in the 
otIiiT case has become payable. The difference in the phraseologj^ of the 
two sections is material, since tile term “ mortgage-money ” includes 
inti rest. an<l the riglit of tlie mortgagee to his remedy arises, even if the 
interest payal)le to him is overdue, which he may x'ecover by sale of 
siiilicient portion of the security, even though the principal money has not 
in-e(,me payable.Tlu' (|uestion when the mortgage-money becomes pay* 
aliii- lias been suflicieiitly discussed before.In the absence of an express 
stipulation, the mortgagee is not bound to receive payments in instal¬ 
ments.<s> If the amount be stipulated as payable in instalments, and the 
mortgagor personally covenants to pay each instalment as it falls due, the 
mortgagee is clearly entitled to sue him for the recovery of each instalment 
iiniHiid by sale of the mortgaged property and personally from the mort¬ 
gagor ; and this right is not curtailed by the fact that there is a further 
provision in the mortgage-deed, entitling the mortgagee to take possession 
of the mortgaged propi-rty, if at the end of the date fixed for the last instal¬ 
ment the debt remains wholly unsatisfied.And so where the contract of 
mortgage jirovides for the foreclosure of the entire property mortgaged, on 
failure to pay any one or more instalments, then there is nothing in the 
law to prevent the mortgagee from enforcing his contract upon a defence 
being so made, and this is the law botli in England.and America. 
where in a morlgage of lease-holds, there was a proviso for redemption in 
ease the principal should be paid at the expiration of five years, with 
interest half-vearlv in the meantime at feo per cent. ; default liaving been 
made in payment of the interest a bill of foreclosure was filed, although the 
p<'rio<l for payment of the principal had not arrived, it was held that the 
condition having been broken, the mortgagee was entitled to a decree for 
foreclosure, notwithstanding, lie had taken posse'ssion of the property, and 
liad realized l)y sale <>f a portion of it, more than enough to cover the 
interest due.^®) Forecl<)sure for ati instalment has, of course, the effect of 
extinguishing the unpaid balance with the security, but if the decree is 
satisfied before it is made absolute, then the unpaid balance still remains due. 
and for which the same property would be still available as a security- 
The (juestion is one of intention de]iendant upon the construction of the 
rh‘ed.t^®> 

(1) FaHmatulnissa v, Sumtar Dass^ 27 
C. 1004 (1012), P,C.; followin^^ CUiztn^' 

Hank v. First National Bank^ 6 App., 

Cu8. 352 (3{J0), ill wliioh Lord Selbomo, 

L.Cm hold the rule to be a very important 
one, and in accord with s. 115 of the 
Indian Evidence Act {I of 1872), 

(2) S. C)0 ante. 

(3) S. 58 para 2 ; Burrotvea v. MoUoy, 

8 Ir. Ecj. R. 482; Edw(trd<'i v. Martin, 

25 L.J. Ch. 284 ; }y{ltiams v. Morgan^ 

(1906), 1 Ch. 804; Lingam Krishna v. 

Manya Sultan, 15 C.W.N. 441 P.C.; 10 
I. C. 272 5 Modappa v. Ramkrxshna, 35 B. 

327 P.C.; Kesho Prasad Singh v. Jatnuna 
Prasad, 31 C, 922 ; ArunachaUt v. Raja'of 


Kalahastu (1921). M.W.N. 172; 32 LC. 
505; Suhhiah v. Kvppammal, 31 M.L.J* 
437 ; 35 I.C. 104 ; Kumod Singh v. Rng^ 
hoji Rooy 2 aP.L.R. 229 ; Karntdan v. 
Megkrui, 11 N.L.R. 163 ; 30 I.C. 981. 

(4) S. 60, Comm. 

(6) Behari v. Ram Qholam, 24 A. 

(G) Ramayya v. Venkatarama, 13 M.L. 
JR 2 

(7) Fisher § 1942. ^ 

(8) Jones on Mortgage (6th Ed.) § ‘ 

(9) Edwards v. Marttn, 25 L.J. 

284. , T Oh 

(10) Edwards v. Martin, 26 L.J. 

284; Kamod Singh v. Baja Baghojt, 
C.P.L.R., 78 (80). 
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1702. An acceptance by the mortgagee of un overdue instalment is not 
Waiver. ''‘‘“'’er of the breach so as to disentitle him from calling 

in the whole principal.(*> Similarly, the payment and 
receipt of overdue interest does not amount to a waiver.(2) The mort"a‘^eo 
may preclude himself from suing by extending the time of payment, ff The 
mortgagor covenant that on his failure to pay interest for one month at the 
end of the year after it fell due, the mortgagee may claim the whole 
amount due on the mortgage, the mortgagee may, on a default being made, 
avail himself of the benefit of the covenant.So where a mortnage-deed 
contained a covenant that the payment of the principal money should not 
be required by the mortgagee until the expiration of three years from the 
date of the deed if m the meantime every half-yearly payment of interest 
shall be punctually paid ” it was held thS 

payment on the day fixed for payment,” and that payment nine days 
dlfm.lt of interest aft« 

catt the priodp!:r.,?r‘^“^‘' -»‘,gagee’s right to 

1703. It is a fundamental proposition of law that payment and 

acceptance of ‘>^sUlments cannot by themselves prove a waiver 

rhis 18 true whether the rights be conventional or decretal.C») The question 

■■ T i""?'* circumstances of each case 

T think. remarki-<l Lord Lydhurst, if money is tendered after the period 

the person to whom it has been paid doe^s not 
see fit to refuse it it is u waiver of the objection; it must b^e taken as a 
regular payment if the person receives it the day after without makim? -mv 
obieetKm.”(B, On the other hand, if the mortf^.gee has alcep'd i roV lal 
payments without objection, it would he prinu, fade evidence of waiv^r^W 

1704. The mortgagee is not debarred from realizing his security by 
Condition b»rtlng fh<* existence of a condition unless it is a condition preee- 

remedy. dent. A condition the breach of which may be compen- 

»‘dycl for by awarding damages would belong to the former 

o? Z ri M t oe which .lopends the accrual 

Of the right to payment of the mortgage money is of the latter kind <«) If 

the mortgage-money was repayable “ on demand ” or ” when you require ” 

the mortgagee must make u demand before suit.OD from which limitation 


(1) Keene v. Bteroe. 8 Ch. 1),. 201. Cf. 
Coivdry v. Day, 1 Oiff.. .HO; WilliatM 
V. SUrne, 6 Q.B.D.. 400. 

(2) Moheeh Chandra v. I^rosanfuj Lai, 
SI C* 83; Jftd/iff C*hnnflra v. Bh'iirah 
Cfutndm ih. 207 ; Guntfvi v. Bhiku. I B. 
125: Balaji v. Sakharam. 17 B. .555; 
Kankuehand v. Buelornii. 20 B. 100; 
KfiMhiram v. Panda, 27 B. 1. F.B.; ATum- 
ford V. Pe/il, 2 A. R57. ronim in Cheni 
Baxh V. Kumud. 5 C. 07 : Mon Mohan v. 
Durga Churn, 15 C, 602; .Vnmaww v. 
Nnnjay)'! 12 M. 161. 

(3) Yeo HUan v. Abuztiffhr, 27 C. 038. 
P.C. 

(4) Leeds and HnnUy Theatre v. Broad- 
bent (1808), 1 Ch.. 43. 

(5) Keene t. Bieroe, 1 CIi. D.. 201 (203). 




(6) Kashiram v. Panda, 27 B 1 FB 

C'At/(7a«.’2-B; 
17 B. 566 (669) 

(7) Kftfih\ram v. Pandu. 27 B 1 F B • 

Mon Mohan v. Durga Churn, 15 C. 6b2'' 
Great Eastern By. v. Ooldarnith. 0 Ann 

‘Vor/OH V. Wood, 1 R.^& 

1 (17) 4 HX.y 

(8) Norton y Wood, I R. * M.. 178; 

?7 a Y(1 o).Vb’'’"'" ' 

T t®],WiMoin V. Oajadhar. 3 A. 
409. 

137 044)“^'”'*”^"^' 23 M. 

(668)* So«-/w, 8 B,561 
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\vould count.<^> In such cases the mortgagee must allow a reasonable time 
to the mortgagor to enable him to get his money ready.But the question 
whether a suit to recover the amount would fail on the ground that no 
previous demand was made depends upon whether the suit is instituted 
against the principal debtor, or his surety. In a covenant to pay a collateral 
sum, as by a surety for the principal debtor, a previous request is a condi¬ 
tion precedent, and an action brought without it would be premature. But 
if there is a present debt and a covenant or promise on demand, the demand 
is not considered a condition precedent to bringing the action. In the 
case of debenture-holders it has been held that upon the occurrence of the 
winding up they are entitled to realize their security, notwithstanding that 
they have made no demand and the day mentioned therein for payment of 
the capital has not arrived.If the mortgagee has covenanted that^ he 
shall not call for his money during a specific time, as during the lifetime 
of the mortgagor, he cannot sue jn the face of his covenant before the 
given period, and the fact that he has expended money for the protection 
of the estate does not accelerate his right to reali/e his security. 

1706. In an Eng'ish mortgage ilie iiiovigagee is held entitled to fore¬ 
close if default be made in the fulfilment of even a single condition, even 
demand for payment is made at the sp»‘cified place.Demand may be 
infoiTe<l from circumstances. A customer of a bank assigned to the bank 
a policy of assurance on his life by way of mortgage for securing the amount 
owing by liim to the bank in account current. The Bank was {infer aha) 
authorized to exercise the power of sale, should default be made in payment 
of the balance for one rrionth after the account current diad been closed. The 
Bank pressed the mortgagor to reduce the account current and thereupon 
the latter wrote to the Bank: “ There was a meeting of creditors yester¬ 
day .... They agreed to accept all the assets I had. Trusting every 
one will get :20.s. in the pound. ’ It was held that this letter amounted to 
a closing of the account, inasmuch as it recognized that the relation of 
banker and customer w'as at an end and that the transactions between the 
parties must cease. The bank was then justified in realizing the3r 
security. 

1706. In an English mortgage the mortgagee is held entitled to fore¬ 
close if default be made in the fulfilment of even a single condition, even 
though there may be no covenant to that effect in the mortgage. 

1707. Effect of adverse possession. —The effect of u trespass upon the 

Bight to eject rights of a mortgagee depends upon the date of the tres- 
tiespasseis. pass and nature of the mortgage. If the mortgage was 

(1) Nettakaruppa v. Kumarasami, 2 M. 

20 ( 22 ). 

(2) Toma v. 4 B. & S., 442 ; 

Moore v. Shelley, 8 App., Cas., 285 ; Fitz¬ 
gerald's Trustee v. MelUrsh [1892], 1 Ch., 

386 (390) ; In re Brown's Estate [1893], 

2Ch., 300. 

(3) Carter v. Ring, 3 Camp.. 459; 

Sieklemore v. Thisteton, 6 M. & S., 9: 

In re Browns Estate [1893], 2 Cli., 30() 

(306). 

(4) In re Panama Co., -X:R., 5 Ch., 

318; Hodaon v. Tea Co., 14 Ch. D., 869; 

WaUetce v. Universal, dbc., Co. [1894], 

2 Ch. 647 (663). 


(5) Ramabottom v. W'aKi'o 6 L.J. (N.S.). 
Ch., 92 ; Burroives v. Molly, 2 Jo. & L-* 
at p. 621. 

(6) Thorn v. City Rice Mill, 40 Ch. D- 
367 (360) ; Shep. Touch, p. 136. In 
Robey V. Snae/ell Mining Co.p 20 Q.B.D** 
152; no place was fixed; c/. PerufMi 
V. Alagirasamit 20 M. 245 (247). See 
Ss. 46—50, Indian Contract Act (IX ot 
1872) discussed under s. 60 ante, 

(7) Berry v. Halifax Commercial Bank¬ 
ing Co.g [1901], 1 Ch., 188. ^ . 

(8) Burroives v. MoUy, 2 Jo. A • 
621; Edward v. 3fart»n. 25 L.J. (N.h.J 
Ch. 284. 
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non-possessory h trespass against the mortgagor after ilu- t-xeeiition 
of his mortgage would be trespass against the mortgagor. but 
It IS not necessarily a trespass against the mortgagee, since the latter having 
no right to present possession is not bound to eject the trespasser/i^ nor 
is his nght under his mortgage affected by such trespass. Ho is suffi¬ 
ciently interested m the property to protect his own prospective possession 
by maintaining an ejectment against the trespasser.—but it is his (.ptiou 
and not his duty.(2) But the case would of course, bo ilifferent if adverse 
possession was antecedent to the mortgage in which case it would be 
adverse both to the mortgagor as well to the mortgagee since adverse 
possession operates on the interest which the person having the riMit to 
immediate possession has in the property at his inception. 

Conaideration.-lt has already been 
the mortgagee is not debarred from suint^ out his 

unti, ,,c‘ - 

- =‘-r- 

a mortgage, the defendant pleads deposit and it appearniTar'a^nM-^^® 
issued to the mortgagee under section 83. but not served on him before’^'' 
filed his suit, the plaintiff would not be debarred hv this Action S)m obtain 

»tm ,ho.. can be no ,loub. that, i? ia «lao 


(I ) Priya/iftkhi v. Bireithur, 44 C. 425 : 
Vyapuri v. Sonamma, 3ft M. 811. F.B.; 
overruling RamaHatni v. Ponna. 3 fi m’ 
87; foUowina Paraihaauralhy v. Lnkah- 
mana. 38 M. 231. Tn re Nwbet end Potts’ 
Contrart (lft06). 1 Ch.. 38fl (3ft7). 

(2) Kriahnaji v. Om-ind, ft B.H.C.R 

VA ;« m 

(3) Ramkant v. Brindabun. 18 W.R. 
246 ; Rashiklal v. Ram A^oroin. ft A.L.J. 
198 s and oaaM cited under s. 58. 

(4) See a. 60, ante. 

1®* Exp. 2, Civil Procedure Code. 
Afo^i y. Sagoji, 13 B. 667; CHudaeoma 
y. ifattani. 16 B. 243; 3faAobtr v. Afne. 
naghten. 16 C. 682. P.C.; THnkur Shnnknr 


s 


V. /M</« Shnnknr. 15 I.A.. 60 (71) 

(6) ^iPT^rapur v. Andugula. \7 M.L.J. 
demand appears to he nereaaarv 
whether any date in fixed or not K 
the latter mne the monev la payable 

But demand is of course necessary, wlien 
l^he mortRaRe-money is payable “ on 
demand. -R 48. Indian Confr. Act" 
Toma V. W trlaon, 4 B. A R. 442 ; Brighflei/ 

P L.J.Q.B.. 38; ^rooi 7. 

Shelley. 8 App. Caa.. 285 ; FUzgera/d'a 

nSm" ri' r>»» 2 ) j cb. 38.5 

'*• Clark A* 

I C'li. 70 O.A. flft021 1 C|> 570 
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suit.(’> But a tender properly made and improperly rejected is not equiva¬ 
lent tu payiiieiU.(2) Snell a tender will only slop the running ot interest if 
the mortgagor has Uej)! the money ready to pay over to the mortgagee. 
.And the question woiild undoubtedly be material in awarding costs. But 
tile mortgagee can no more be deprived of his right to realize his security 
tliaii till' mortgagor can be allowed to redeem without payment merely be- 
c-auso he made a tender which was refused.Under this section the mort¬ 
gagee must obtain a ilecree for foreclosure or sale of the mortgaged property. 
If then he sues on his mortgage, and obtains only a money-decree, he 
cannot sell the mortgaged property in execution of it.(®) But if no objection 
is raiseil and the |)roj>erty js sold, the sale is not absolutely void, but only- 
voidable at tlie option of the mortgagor desiring to redeem.And after it 
is centirmed and made final by the Court, even the mortgagor cannot re- 
o|)en In a deen'o for sale it is not enough that the decree provides 

that " the mortgaged property should remain liable for the satisfaction 
of the debt ’’ for there must be a specific order for sale; otherwise the mort¬ 
gagee must institute another suit under this section and obtain an order 
from Court for sale of the property.<®> 

1710. There is, however, nothing objectionable in attaching the mort¬ 
gaged property in execution of such a decree. In section 99 the prohibition 
was directed against sale and not attachment.O) And it was immaterial 
whether the decree was obtained under the mortgage or not, for the pro¬ 
hibition was directed against the mortgagee decree-holder and not his 
decree.The object in enacting this procedure was as stated by Sir Griffith 
Evans in his speech before the Council, to allow the mortgagor time for 
redemption, and also to prevent the same property being s'^'ld several times 
over, as it would have to be if the mortgagee is allowed to attach and sell 
it in execution of his money and mortgage-decrees.The repeal of this 
section, has the effect of withdrawing this prohibition, and there will be 
no impediment in the way of the mortgagee bringing the mortgaged pro¬ 
perty to sale otherwise than under his mor%nge. 

1711. Tt would appear that this section would also apply to cases 

where the decree creates only a charge on the property, 
where by a consent decree it was ordered that pay- 

ment of the decretal amount be made by instalments and 


(1) Sharpnell v. Blake, 2 Eq. Cas. 
Abr., 004 ; Harmer v. Priestley, 10 Besv., 
569. 

(2) Bank of New Souih Wales v. O’Con¬ 
ner, 14 App. Cas., 273 (284). 

(3) Qyles v. Hall, 2 P. Wms., 377 ; 
followed by the Privy Council in Bank of 
New South Wal a v. O^Conne.r 14 App. 
Cae., 273. 

(4) Cf. Per Lord Macnaghten in a Privy 

Council case from Victoria in Bank of 
New Souih Wales v, 0^Conner^ 14 App. 
Cas., 273 (283, 284); “ There is no author-, 
ity for saying that refusal to accept a 
a proper tender is a breach of contract, 
for which an action at law will lie.” Dr. 
Stokes’ suggestion ( 1. Anglo-Indian 

Codes, 780) that a tender is a sufficient 
answer to the mortgagee’s suit is 


unsupported by principle or precedent. 

(5) S. 99 5 repealed by Act V of 1008. 

(6) Mayan v. Pakuran, 9 M.L.J.R.» 
(1899) 98. 

(7) Durgayya v. Ananlfm, 14 M. 74. 

(8) Jadub Loll v. Madhub Lall, 21 C. 
34 ; Chandra Noth v. Burroda Shoondury, 
22 C. 813 ; Durgayya v. AnarUha, 14 M. 
74; Saihuvayyan v. Mulhxtsami, 12 M. 
325 ; Kaveri v. Ananlhayya, 10 M. 129 ; 
AzimxUlah v. Naim-un-Nessa, 16 A. 415. 

(9) See 6. 99 ; Chandra NcUh v. Burroda 
Shoondury, 22 C. 813. 

(10) J^ub LqH V. Madhub LaU, 21 C. 
34 ; Rai Ramani Dasi v. Surendra Nath, 
1 C.W.N,, p. 3CX. 

(11) S. 99, Comm., repealed by Act 
V of 1908. 
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that the properties set forth in a schedule annexed to the decree si and 
ctarged with payment of the said instalments, it was held that the sai.l 

not be sold in execution of the decree, but a scparaie 
*u.t must be brought under this section.d) A charge created for mainten. 
anee must also be enforced in the same waj.lh unless a receiver is as 

ef'rlebnd of"' Under the decree itself with directions, in case 

InLm maintenance.^ It is competent for the Court to 

appoint a receiver even m a mortgage.suit.(‘» 

1712 . A inurtgagee holding two inortgngos over the nroi.eiU 

uia.v bring one suit in respect of them, but if the Court linds it im-onvlmh'. t 

.cod‘:" hf" b7u"d\o‘;it.r;!r: 

S b; LrdZX;'iituLT‘m‘'th'e a„uded^tSiri599, 

ni3. Mortgagee's Right: how far limited.-Thcre being oidv two 
pay himself only^out cf^L usufruct of th^pmuertT^t w^^^^ " *“ 

■case, in Madras that bv fbo tawrr. " # ^ J-t was held in one 

Xr^f Se‘'£i^ 

E,:r i 

rS" ~ 

=V:;y:^nt:’;t.:tSuiS^i::r^s'n 44 t' 

mortgagee may recover (®> THp TiMnnirsii <^biigation upon whicli tlir* 

case"orusufru^ctu„7r^orlgagor o^a ^ortLSrr r 

been already discussed before. (55 1357—1370 \ Tn 

c. ft.: "The rule of law ns weLs 'go.1 °l~i 

ll)^ubhyo99ury v. Oourt Shunhur, 22 
<;. 859 ; followed in Matangini v. Chooneu^ 

TMnty, 22 C. 903; Anhutosh Banntrji v. 

LuckhxmM%, 19 a 130. F.B.; explained 
and diBtmguiflhed. 

(2) ^atangini v. Chooneymonty^ 22 C. 

^03« 

(3) Hemangini v. Kumodt Chundtr, 26 
€. 441 ; Chundramoni v, MuUylal, 2 C-W. 

N., 33 (the practice rofon^ to in Bel- 
chamber *a Practice ia changed by the 
Act)* 

(4) Ohantuhyam v. Oobinda, 7 C.W.N., 

452; 8 . 603, Code of Civil Procedure. 

< 6 ) O. 34, R. I p. Comm., pott. 

(0) Venkatasamiv. StAramanya, 11 M. 88 . 


(7) Chalhu v. Kunjan, 12 M mo 
Jiftmayyn v. Ouruva, 14 M O'io . o' ’ 
V. Nagabugnm, 15 M 174 . 

aopala, 17 M. 131 F B ’ 

24^®C *^'" 0 "* ^fochan. 

27 I C <ri’ Farez, 

r bZt%:^zrirx 'if. 

^fa« Bam V. Aruint Ram. 12 A.W N * 
06; S^hw V. Vyenkatrao. 20 B & 
(^w Iwfore the Act was on this point 
Outam v. Afatuab ( 1873 ) 'pp* 
No. 67; Madho Prosad v niti’ n - ,* 
11 A.W.N., 168 (160). **’ 

(9) Cf. ChfUu V. Kunjan, 12 M. 109. 
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facH ccsHarc Inciluhi, ;m<l where there is an express cos’enant that the 
defendant shall out of trust-funds . . . pay the sum advanced, we think 
it impossible that at the same time he made himself absolutely liable for the 
payment of its aimpliciter: and. at all events, to do so would be to create 
a contract by implication different from ami much more onerous than that 
entered into by the express words used.'’0) 


1714. Remedy of Usufructuary Mortgagee.—A usufructuary mortgage, 
properly so called, must conform to its definition given in section 58 (d). 
But that term has been used in other sections, some^^•hat loosely, as for 
instance, in section 62 (6), where the creation of a term is assumed as not 
inconsistent with that form of security (§ 1620). Its use here, must, 
however, be understood in the sense of the definition, for only such mort¬ 
gagee is precluded from maintaining a suit for either foreclosure or for sale 
—his sole remedy under his contract being to realize his security by 
possession. But such mortgages though extant are not so common as those 
in which the mortgagor promises to pay the mortgage-money on or within 
a given period, or the mortgagee stipulates for a term, in which case the 
transaction assumes the composite character of a simple and usufructuary 
mortgage and in which the mortgagee’s remedies would ho those open to 
the two kinds of mortgages, which would also be the case where the mort¬ 
gagor fixes a time for repayment, and which being construed to amount to 
a personal covenant to pay takes the transaction out of tlie category of a 
purely usufructuary mortgage.(2) 


1715. While, however, the usufructuary mortgagee, as such, cannot 
maintain a suit for sale, if the mortgagor sues him for redemption the 
Court may, on default of redemption, on or before the day fixed by the 
Court, order the sale of the property.W) Xhe mortgagee may also sue for 
sale, where possession is given only in lieu of interest, or where the same 
deed creates both a simple anrl a iisufructuary mortgage, conferring upon 
the mortgagee the alternative rights of possession and of bringing the 
mortgaged property to sale.^^) But such a power must clearly appear 
from the bond, and will be strictly construed.Where a usufructuary 
mortgage-deed provided for payment of interest at a certain rate to be paid 
out of the rents and profits of the property, adding that if they were 
insufficient, then the mortgagor should make good the deficiency together 
with interest thereon at 2 per cent, per nnn\im, it was held that the mort¬ 
gaged property was security not only for payment of the principal, but also 
of interest, and that the mere fact that the mortgagor took a personal 
liability to pay up the interest did not relieve the mortgaged property from 
liability to satisfy the deficiency.W So where in a zuT-i-peakgi lease, for a 
term of five years, it was provided that the lessee should take the profits of 
the property in lieu of interest, and that if he were dispossessed, either 
before or after the expiry of the term, he might sue to recover the principal 
debt with interest: the instrument dfd not, however, in so many words 
provide that, in such case, the money should be recovered from the 


(1) Malheir V. Black-more, 1 H. & N..- 
762; followed in Ckennapafnam v. Tada 
kamala, 27 M. 8G (92). 

(2) Daitambhat v. Kri^hnahhot, 34 B. 
462; Baaican Sinfih v. Mhd. Faziz. 27 
T.C. (C) 800. 

(3) S. 92. last para. Now O. XXIV. r. 
7. sell. I.. C.P.C. (Aft V of 1908). 


(4) Jugal Kiahore v. Ram Sahai, ^ 
A.W.N., 212; Chandar Kumar v. Suhh' 
karam Daa, 7 A.W.N.. 119; Umrao v. 
raliullah, 8 A.W.N., 171. 

(5) Jhahbu Ram v. Oirdhari Singh, 6 A- 
298. 

(6) Chiniatnan v. Dtilari, 7 A.L.J. 1087. 
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property. But words denoting tlmt the {iroijerlN was liypolheealed ran 
through the whole instrument. The lessee, having been disposbesbe«J 
oeroro the expiry of the term, sued to recover the principal debt and interest 

property. It was held that having regard 
to the fact that the lessee was expressly empowered to recover the principal 
and interest m the event of his being dispossessed, he could bring the 
property to sale for the recovery of the amount duo to liirn.a> But in a 
later ease the mortgagor covenanted: " ]f the mortgagee come to know of 
any hypothecation he may at that very time recover his moncN 1 >n suing 

whereupon the mortgagee sued for sale of the'mortgaged 
property but the Court refused to pass a decree for sale of the mortgaged 
property holding that masmuch as the suit had been brought before the 

“ch a^deX Tr“' '"i-warrant 

''=‘^^/oud not he decrepd.(2) Tii a usufructuaiy mortgage 

^frin covenant of not alienating the proSy 

durmg the period of the mortgage, in such a way as to preiudice the mort^ 

d?SuVbed coven:mts that if ilie possession of the mortgagee is 

fS tbe mortgage-debt with interest at 12 per Lnt 

and afterwards gel g the property with the result that the mortgagee is 

dispossessed, the latter is entitled to recover the mortauge-mouev with 
interest at the rate stipulated.tJ) Rut in .all such e-isef tb ^ 

cannot mamtam a suit until he is actually dispossessed. The mere sale^of 
the proper y m execution of a decree against the mortgagor su" feet to the 
nmr gagee s right as such, would not entitle the latter trsu. ^,r the debf 
?he 'b«possessed < ) Again, if after the execution of the ^ntraef 

the mortgagor fails to deliver possession, the mortgagee mav at his ontion 
•either sue him for possession or for reeovciw of ‘ **' 

interest at the stipulated rate.(5) ' n.nrtgage-money with 

1716. Tn a case of a pure iisufnietuarv mortgage where the suit was 

t hold'■‘'S 1 lih** ••nfcrcemont of C ll™ 

Vi5 \ u .“‘tbough compensation had not been claimed the suit 

on that, account, but that the mortgagee'should be 
given compensation, m estimating which the principal mortgaee-monev with 
interest at the rate specified in the contract of mortjige^ nTgh^ ?ai?irbe 

n lb AM similarly, in nnotL? case^ t was laid 

down that where m a usufroctuary mortgage the mortgagor fails to deliver 
possession, and there i« no hvnothcca.ion of tin- propertv. the mere fact tha 
the mortgagee has erroneously brought- a suit for tlie enforcement of the 
hen IB no reason for throwing out his . ntirc claim and relegate him to •. 
fresh suit, and inasmuch os a case of action was disclosed^ whether tlii- 
•suit be regarded ns one for compensation in damages for breach of contnei 
or for money had and received, or for monov lent it woe 
and proper that the suit should be determined‘on 


(1) Bam Bak^h v, yjanar Parule^, 1 
A.W.N., 63; to the Ham^ effect Jafar 
Hu4€n V. BanjU Singh, 21 A. 4 : Snrpnt 

Ram Saran, 30 A. 102. 

(2) Madhc PraMd v. Dtbi Dial. 11 
A.W.N., 168 (169). 

(3) Khtuahali v, MaJeundi. 2 A.W.N.. 
; Bishambhar v. 2>rigfrt;oi .SinffA. 27 A. 

681. P.O. 

(4) Jnnki Singh v. Shtotitangnf, 1 A.W. 


X.. r»9. 

^ Loljin^l v.> Mohapi Lqhyl A.W.N,, 

o A Y: Singh, 

^ 31 ; Baghelin v. Mathura Pra^^ 

ati. 2 A.W.N., 71. 

A Chanharja Singh. 

P) Shfo Naroin v. Jatgofjind, 2 A.W.N.. 
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the usufructuary mortgagee erroneously sued for money and his suit was con¬ 
sequently dismissed, he was not precluded from bringing a, fresh suit fon 
possession of the mortgaged property.(t) 


Remedy of a 
usufructuary mort¬ 
gagee’s creditor. 


1717. Since no suit is due from a pure usufructuary mortgagor, it 

follows that the creditor of such mortgagee could not 
Qttach his interest in the mortgage as a “debt" due to him 
within the meaning of section 268 of the Code of Civil 
Procedun-. If. therefore, instead of proceeding to attach 
it as immoveable property under section 274, the- creditor erroneously 
attached it under section 2(>H and In-ought the property to sale, purchasing 
it himself, after which he sued the mortgagee’s assignee for possession or 
for sale, but the Court held that since both the attachment and sale were 
illegal, the purchaser had acquired no right to possession.(2) 


1718. The next section enumerates other circumstances in which the- 

mortgagee may sue for the mortgage-money. But in the 
1 1 h where the mortgagee relies upon a covenant, the 

covelant to pay. question as to his remedy can only be determined, having 

regard to the terms of the instrument and the provision 
therein made for default.If. from the terms of the instrument, a 
covenant to pay can be made out, the fact that the. mortgage was called 
usufructuary will not prevent the mortgagee from suing for sale.^^^ Thus 
in a contract where it was stipulated—“ having paid the principal money 
in the month of Chaif, 1207, we shall take back the document and the land. 
In case we fail to repay the principal money on due date, the aubharna 
bond shall remain in force it was held that there was in this contract 
no agreement to re-pay the principal money.<5) But where the covenant 
was followed by these words—“ If I fail to pay the mortgage-amount in 
the said kalnvadi, then you shall receive the said mortgage-amount in 
Chittrai haJuvaiH. of whatever year I may pay it, deliver the said lands to- 
my possession, having cleared off the arrears of Government revenue, and 
also give back the bond." and the plaintiff sued to recover the money 
secured from the defendant personally and also by sale of the mortgaged 
property, it was held that the bond contained a covenant to pay and that 
therefore the suit as laid was maintainable.<*> So where a mortgage-deed 
which was primarily usufructuary provided that, if the mortgagor failed to 
deliver possession or if the mortgagee was dispossessed from the mortgaged 
premises, he might recover the amount of the mortgage-debt from the mort¬ 
gagor and the mortgaged property, it was held that the mortgagee failing 
to get possession was competent to sue for and obtain a decree for sale of 
the mortgaged property.^) Where a mortgage provides that possession of 
the mortgaged property, if taken by the mortgagee is only to be taken for 


(1) Veerana v. Muthukumara, 27 M. 
102 . 

(2) Manx Lai v. Motibhai, 13 Bom. L.R„ 
233. The case would have been difFerent 
if the previous proceedings had been 
inter partes—Raja Thnkur Batham v. 
AnanUif 2 C.L.J., 684 ; Bharat Singh v. 
Ooraub Mai, (1884) A.W.N., 183. 

(3) Oopal Pandey v, Pareotam Daes, 
S A, 121 (120); Deoki' Nando ft v. Dhian 
Singh, 8 A, 472. 

(4) Nanu v. Raman, 16 M. 335 (338); 
Da4(nfnbhnt v. Kriehnabhaf, 34 B. 462? 


Jainandan v. Baijnath, 2 Pat. L.T, 229 ^ 
63 I.C. 297 • Jag Sahu v. Ram Sakhi, 1 P- 
350 (in which the fixing of date of repay* 
ment was held to imply personal covenant 
~Sed quaere). 

(6) Luchmeshar Sing v. Dookh Mochant^ 
24 C. 677 ; but contra in Mddko Prasad v. 
Debidyal, 11 C.W.N., 168. 

(6) Sivakatni v, Oopalo, 17 M. 131»- 
F.B, 

(7) Narpat v. Ram Saran, 30 -A- ; 

following Jafar v. Ranjii Singh, 21 A* 
4. 
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securing due payment of the interest, the luurlgagee paying the ijalanee 
(^if any) of the proht to the mortgagor, the mortgage is nut a usufructuary 
but a simple mortgage, and is governed by the general law applicable to 
mortgages of this nature. In such a case, although there is no covenant to 
pay the prmcipal other than that implied in the statement that the 
prmcipal has been received, and that the property has been mortgaged for 
the stipulated term of years and. although there is no i-xpress provision that 
It IS to be recovered from the mortgaged property. Regulation V of 1827 
gives the mortgagor the right to bring the property to sale, and this section 
confers upon him the same privilege.H) The case is simpler if Mu* mori- 
gor agrees to deliver possession of his land to the mortgagee fur the pay- 

thp^nnnr-t bemg given as a collateral security to insure 

the punctual payment of interest.(2) Where one morfMeo comprising 

as to son.,, on,) simple „s t<, the ^^Ihers'; 
cannot split the mortgage, and apply for sale only of the 

gagefte his^mo'ney 

an erroneous decree Duttino fKn ' ‘^pcyiy, put tno Court passed 

mortgosor's ^.110"%^“ t"fty ‘ho P^P-ty on the 

s S?vx sE Js 

received by the mortgagee and the. '’''“harged by the rents and profits 

property. \he docrea"hoWer“onlLded tLt ‘ho 

him m virtue of the decree behind whir^R n/v absolute title had passed to 

Council heW that the decree did not work foreclo” urr” nVthat ?he‘ n’’" 
obtained thereunder was that of the mortpsoop in ‘ ^ po.ssession 

he w,.s liable to account and must L'-redreSTh ■™='’ 

transfer of ownership in a simple mortgace and lonr^lf ' 

in the present Act. has settled that the^reniedv of 

«ale.m He is. however, entitled To Tforte l^^s^ 

amount due is only a portion of his mortgnge-money' or t^e 

money is lent upon the security of immovenblo nroLn Where 

capable of division, and the mortgage e, on one of The'^insralmonVbecoLing 


(1) Tathwan Narayan v. Vithal Divakar, 
OottomfcAo/ V. KruhnabfuU. 

o4 15« 462. 

IK Afonj/o SuUan, 

16 O.W.N. 441 P.C.; 10 I.C. 272. 

JtI 16 M. 335 (338). 

. ^^ngasami v. Subbaraffa, 30 M. 
J Radht^hna v. Muihu, 31 M. 630. 
8* 06» Comxn.; Xeshatfram v. 


Bhavanji, 8 B.H.C.R. (A.C.). U2- 

(mJS'.Tc. 19 M. 249 

249'’(25^“fTS“ *'■ 

p'fc. ‘''™ “■ 

Ramtanl v. Brindabun, 16 W.R., 
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due, has to bring to sale the entire property, be does not thereby lose all 
lien over the surplus proceeds. And it seems to make no difference that 
the property is capable of division.tD Ordinarily, he must sue for sale 
of the entire property mortgaged ;<2) but where the bond gives him a 
separate lien on each and all of several properties pledged as security, he 
is free to elect for sale whichever of the properties he thinks most likely to 
satisfy his claim.A mortgagee may, by permission taken from the 
Court conducting the sale,t‘*> himself bid at the sale, and in doing so he 
does not act as a trustee for the mortgagor since the leave granted to bid 
puts an end to the disability of the mortgagee to purchase for himself, and 
places him in the same position as any independent purchaser. He is, 
of course, hound to give credit to the mortgagor for the actual bid, and 
must refund to him any surplus moneys remaining in his hands, wjth in¬ 
terest at the Court-rate, calculated from the date of the completion of the 
sale.<5) A simple mortgagee does not forfeit his statutory remedy of 
bringing the property to sale by the mere fact of his stipulating for an 
additional remedy. Where, for instance, a mortgage bond contained a 
covenant to the effect that if the whole or a portion of the interest remained 
unpaid by the due date, the mortgagee should take possession of the mort¬ 
gaged properties immediately thereafter and enjoy the said properties as 
under a usufructuary mortgage, the profits being credited towards the 
interest, which if still remaining due shall be made good by the mortgagor 
personally and from his other properties, it being added that the mortgagor 
should receive back his properties on payment of the principal and interest, 
the transaction was held to be a simple mortgage in which the mortgagefe 
was entitled to bring the property to sale.t*^ Subject to the other 
provisions of this Act any mortgagee may have recourse to the remedy 
provided in this section. If there are other mortgages on the property, it 
may curtail but does not take away his right. 


1720. The order for sale may be obtained by a puisne mortgagee, but 
proceeds must be devoted to pay incumbrances in their due order.In 
the absence of marshalling the mortgagee is entitled to sell the mortgaged 
properties in any order he chooses. His motives cannot be gone into.^*^ 
When a mortgagee holding a mortgage over two distinct properties brings 
one of them to sale in execution of a decree against the mortgagor, not 
being a decree on his mortgage, and purchases such property himself, the 
whole mortgage is not thereby necessarily extinguished but if the mort¬ 
gagee subsequently seeks to bring the mortgaged property to sale, in 
execution of a decree obtained on his mortgage, he will have to bring into 
account the full value of the portion of the mortgaged property purchase'd 
by him under the former decree.There can be no decree for sale where 
the thing mortgaged is only the pi-ofits and not the land. Such a deed. 


(1) Chandika Sintj v. Pokhar Sinah. 2 A. 
906. 

(2) Hoolas Kooeree v. Su/eehum. 8 W.R., 
397. 

(3) S. 294, Civil Procedure Code, now 
O. XXI. r. 72. C.P.C. (Act V of 1089). 

(4) Mahabir Pershad Sinrfh v. Mac- 
naghten, 1C C. 682, P.C.; Sheotiath Doss v. 
Janki Psrshad ICC. 132; Ounga Pershad 
V. Jawahir, 19 C. 4. 

(5) Lingam Krishna v. Sri Mirza. 15 
C.W.N. 441. P.C.; lOI.C. (Mad). 272, P.C. 


(6) Mg. Maung v. Wighfman d’ Co., 

7 Bur. L.J. 64 ; 24 I.C. 468. . 

(7) Abdul Rahman v. Noor Mahomed, 
16 B. 141. 

(8) Tadepalli v. Moiamari, (1926) 
1214. 

(9) Z^niesh Chunder Sircar v. Zahur 

Fatima, 8 C. 164, P.C. . . 

(10) Sumera Kuar v. Bhaguant StnghA^^ 
A.W.N.. 1 : Nandkishore v. Baja Bart Raj 
Swgh. 17 A.W.N., 163; Chunnalal v. 
Anavdibhat^ *19 A. 196. 
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for instiiiice, in which the mortgagor gives the mortgagee a moiety of the 
profits of .a certain uiouzah for a specified perio<l as well as its manage¬ 
ment subject to his rendering accounts to tlie mortgagor, could not be 
construed to constitute a simple mortgage, 

1721. Remedy ol a Charge-holder. —As a charge creates the same rights 
a.* a mortgage,t2) it follows that a charge-holder is equally entitled to 
maintain a suit for sale under this section.(3> 


1722. Remedy ol Holder of Security-Deed.— The general naUire of a 

wmpromise and security-deeds has been already considered. (§ 1442.) As 

they amount to a mortgage within the meaning of section 58. the holder 

of the security will have to sue under this section for the realization of 
ms security.W 


Sub-mortgagec.-Sinee the sub-mortgagee is a mort¬ 
gagee Within the meaning of this section, and as aefined in section 58 he 

sue under this section. The nature of his suit and 
the relief appropriate to his security must, however, depend upon a variety 

idready set out elsewhere (§§ 1345— 
W L possesses a dual security (a) tffat conferred on 

bv th/rw/ (M by that conferred on his mortgagor 

by the deed ®®8>gued. He may then either sue to enforce one of the two 

S ‘'^‘^cuted a usufructuary mort- 

gage in the form of a zur-i-prsluji lease, an.l the mortgagee sub-mm-tgageii 

It with other property to the plaintiff wl.u sue<i Jioth the owner and the 

Sr ”‘T "/ "\'b-mortgage. the ('aurt passed a decree 

for sale of the property for the zur-j.peshgi amount, less any amount that 
m.ght be recoverod by sale of other properties, „nd less Xr^ofev el 

iXr'^T e'l n® "jortg-'gee to the owner as l„„, aziri with liberty to the 

duM» Rn? r p'.ving Ofi the amount thus found 

i ordinary case of a sub-mortagage, the sub-mortgagee is 
entitled to a decree for sale of the rights <,f his sub-mortgMgor under his 
own mortgage,(J) and which, of course, remain unaffected by anything done 
by hi8 8ub*mortg8gor after notice to the original mortgagor.^®) 


Remedy ol Mortgagee by Conditional Sale _A mortgagee by 

coDdittooal sale cannot sue for sale of the property mortgaged to him. The 
only remedy open to him is to obtain a decree for foreclosure, and if 
necessary, apply to be put into possession of the property. Under the 
Regulations the mortgagee was not entitled to possession, until after the 
expiration of the year of grace, which could have been extended by mutual 
agreernent ;(9) and he could not apply for foreclosure until after the 
expiration of the “ stipulated period.” i.e., the full term on the expiry of 


(1) Qttngn Pnr«ad v. Kuayari, 1 A. 611. 
[The other moiety was “ charged *’ with 
the payment of the mortgage-money, 
• term^ which would now be conetrued 
to entail the same result as a simple mort- 
gage.] 

(S) 8. 100, post. 

(3) Matangini v. Chooneymoney, 22 C. 

vOoi 

o, ^angatur. 31 M. 330: 

Tokhan Singh v. Oirtoar Singh, 32 C. 494 ; 


‘^n SutuUr v. Badpai, 

.30 C. 1060. on the ground that no interest 

transferred therein. 

(6) Bnnai v. Z>urgn, 9 C.L.J. 429. 

(t>) lo. 

(7) Aiikjgn V. Bambaran, 12 C.L.J. 367. 

1 V**) V. Baghavammal, 10 M. 

(9) Baijnath Pershad v. Moheswari Per. 
ahad, 14 C. 451. 
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whicli the mortgitge-money whs# payable.(§§ 1257— i26'2). After obtain¬ 
ing an order for foreclosure, the mortgagee could sue for possession within 
twelve years, according to the Calcutta and Madras High Courts, and sixty 
years according to the other High Courts, calculated from the date of the 
order, or default, if the bond gave him such a right.t^) The statutory 
remedy here given cannot be taken away by any enactment by implication, 
net having the effect of repealing it. So the Privy Council laid down that 
the statutory provision in the incorporating Act relating to a Colonial Bank 
that it should hold any security which it had taken “ for the purpose of 
reimbursement only and not for profit ” could not take away the power 
to foreclose expressly attached by statute to the mortgage.^ 2 ) 

1725. Remedy of English Mortgagee.—The remedy of the English 
mortgagee has already been stated (§§ 1395—1397). His power of sale is 
cauitrnlled by the provisions of s. 69. This section does not describe his 
remedies. It is however, clear that when such mortgage contains an express 
covenant to pay. a decree for sale may be passed under the provisions of 
this section. It was so held in a case in which the mortgagor after 
covenanting to transfer the mortgaged property indefeasibly to the mortgagee 
with the usual clause for redemption, had further covenanted to pay the 
mortgage debt with interest to the mortgagee, the clause w’as held to 
amount to a personal covenant to pay out of the mortgagor’s properties 
other than the mortgaged properties whereupon on breach of the covenant 
the mortgagee was held entitled to bring his other properties to sale.C^ 


1726. Mortgagee’s Conflicting Remedies.—This section enacts a rule 
applicable merely to simple cases, but in practice questions arise to the 
solution of which other principles have to be applied. Generally speaking 
a mortgage admits of tbe follovang possible remedies (i) possession for (a) 
a term or (6) indefinitely till satisfaction of the mortgage; (ii) sale (<*) 
through Court; or (6) under Power; (iii) foreclosure and (iv) in cases com¬ 
prised in cl. (c)^—the appointment of a Receiver. Now, where the 
transaction is simple and single, the mortgagee’s remedy is either stated in 
his deed, or it can be inferred'from the nature of his security. But where 
the same mortgagee holds two or more mortgages allowing different remedies 
either (a) on the same property or (6) partly on the same and partly on 
other properties; or (c) other mortgagees urge claims in derogation of the 
stipulated remedies(®>—then it is for the Court bo adjust the claims of con¬ 
flicting equities and suit the remedy to the requirements of the case. I® 
doing so the Court has to keep in view the leading principles here enacted 
and at the same time give to the mortgagee what is his due. The subject 
might be still further complicated by some of the multiple mortgages being" 
nob yet mature for payment and in which cases the Courts present a want 
of harmony in their decisions which, though natural, is not always 
intelligible. For instance, it has been held in Madras that a person, 
holding two mortgages on the same property the first a usufructuary and 
the second a simple mortgage, can sue under this section to recover the 
money on the simple mortgage by bringing the property to sale free of 


(1) Kubra Bibi v. Wajid Khan, 16 A. 
69 ; Kishori Mohun Boy v. Gunga Babu 
Dtbi, 23 C. 228, P.C. 

(2) Modan Mohun Chovdhry v. Ashad 
Ally, 10 C. 68; Oinoar Singh v. Thahur 
Narain Singh, 14 C. 730 (737); AH Abbae 
V. Kalkaprasad, 14 A. 406, F.B. 


(3) Per Lord Blackburn in Bank of Nw 
South Wales v. Campbell, II A.C. IvZ 
(195, 196). 

(4) Askaran v. Oobordhan, 26 C.W.N- 
318; (1922) C.62. 

(6) S. 81 Comm. post. 
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the usufructuary mortgage. The decree in such a ease sliould direet tlir 
property to be sold, and the sale proceeds to be applied first in di^ehurye 
of the usufructuary mortgage and the balance in discharging the second 
mortgage. The fact that no suit for sale could be hi’ought on the visid'rue- 
tuary mortgage will be no bar to such mortgage being paid out of proceeds 
(lerivcfl bv the sale of the property on another mortgage.(i> But this i- 
not conceded in Allahabad where it is held that a usufructuary mortgage 
can no more bring the property to sale than share in the sale proce<-ds of 
the property to which his mortgage relates.(2) Conseqiientiv. in Allahabad 
such a mortgagee can never during the continuance of his simple mortgage, 
pnng the property to sale either subject to his prior usufructuarv mort>'a‘’'e. 
or for the aggregate amount of his mortgages, simple and usufructuan-dJ' 
liut in another case the same Court gave a decree for sale suhiect to'the 
prior usufructuary mortgagee^) and in another case ho was given a simple 
money decree for the amount due under the usufnictuarv inort.nu^e and 
a decree for sale on the simple mortgage.(S) hi Bombnv it is not com- 
petent to a holder of two mortgages to maintain a suit for sale on the later 
mortgage of the property subject to the prior mortgage.«•) while in .Mlaha- 
bad though this is allo\yed. it is held not competent for a mortgagee to sue 
for a prior mortgage subject to his owm puisne mortgages.(?) This practice 
IS cominended in Calcutta.(8) and is not opposed to that obtaining in 
Ma<lras.{«> other questions still remain, but as they appertain to another 
branch of the law, they will be considered in their proper place. 

1727. No Toreclosiue if the Mortgagor is Mortgagee's Trustee.—The 

01 . (b). I*’) follows a long course of decisions 

t *i fo that effect m England. If the mortgagor becomes a 

tiustee for the mortgagee, and is allowed to foreclose. wLre he has the 

o p'r^nertVX^^^^ ''■ir'''’*'' qua trustee will obtain possession 

ot property which ivill pass out of his hands as its owner. Or in other 

words he Will retain the property though under a different title' He will 

his interest will conflict with his duty.mi 
combined in one person, and 
trt rpdlV® the interest of the creditor to foreclose, and that of the debtor 
to redeem, it is deemed equitable that the property be not foreclosed but 
sold under the control of the Court (12) In such n cn< 5 P •* if ^ u 

bid Th"r‘'i •n'”' ‘T*-‘f not to aHowe^ to 

thlt *nnHl Th Sive BO much weight to their wdshes, as to say 

that, until all other ways of selling have failed, he shall not be allowed to 


(1) Sangatami v. Subbaroya, .10 M. 
408 ; following Gobinda v. ATaratn. 29 M. 

•. BhaguMH DnM v. Bbawani. 

1 from nnd followed 

^^Bndhakrtthna v. Muthiuawmy, 31 M. 
530. 

(2) Bhagwan Daa v. Bhawani. 26 A. 

14. 

‘ V. F«n4«<fUMawar, 

25 H« 108« 

(4) Ram Sanlear Lai v. Oanaah Pratad, 
29 A. 38S ; followed in Radhakriahna v. 
Mvtiutaumy, 81 H. 630. 

15! -l**"*^ V. Ohansam, 1 A.L.J., 20. 
(6) Kuhavram v. Ranehhod, 30 B. 
156* 


A Oodha Sukal v. Salaka. 4 

253 . 

loS’ 

f^f^^hnama v. AnnangarOf 

30 M. 363, 

(10) O, XXXIV, r. I, Conun., poit. 

(11) In ro Bloy€^9 Trust, 3 H.L.C., 607 ; 
Campbell v. Walker, 6 Ve«.. 681; Parkin. 

V. Hanbury, 2 H.L.C., 1 ; Lucas 
Seals, 2 Aik., 66; Sampson v. Pattison 
1 Haro, 533, Footner y. Stergis, 6 DeG. Sc 
S*» 736, 
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Jt would ;i}»|)L-;ir llnit, for the same reason, where the mortgagee 
becomes a trustee for the mortgagor, he cannot foreclose, although his deed 
may liave given liim distinct power to do so.(2) It must be noted that 
the proliibition apj)lies only to eases where the mortgagee may sue for a 
sale, or in other words, where he has the alteynative remedies by either 
foreclosure or sale. This being now permitted only where the mortgage 
is an Kfujlish ivorignyr. the application of the rule is necessarily limited 
now to only that class of securities. 


1728. Works of Public Utility excepted. —Clause (c) is enacted in 

consonance with the English law, where it is held that a 
■ mortgage, which would enable the creditor at his pleasure 

to enforci’ the oi*dinary remedies of a mortgagee against the whole or any 
particular part of the undertaking of the company, would be inconsistent 
with the primary object for the attainment of which the powers of the 
company were granted—as in the case of a railway or tramway company, 
the object of making and maintaining a great public communication.^®! 
The object of the section being to prevent inconvenience to the public, all 
enterprises in which the public are interested are excepted by this clause. 
Hence, gas and water-works companies would also appear to be within the 
exception.<'*> While, however, tlu* .\ct declares against the foreclosure or 
sale of such works, it makes no provision to enable the mortgagee to 
satisfy his debt. The Select Committee, however, in their first report 
did not lose sight of this, for they say: " 'I’he remedy of such mortgagees 
will be to obtain a receiver of the profits of the undertaking. "W This 
would have been in accordance with the English practice.and it would 
appear to be the only remedy open to the mortgagee in India and one 
sanctioned by the Civil Procedure Code.<7) But no receiver can be appoint¬ 
ed of a railway which has been commenced but not completed.And a 
company possessing power of distress may exercise that power against an¬ 
other company, for the exercise of such power is presumably for the purpose 
of securing public convenience and does not. therefore, affect the main 
principle. 


1729. Remedy of Part-mortgagee. —(’lause (d) is another illustration of 

the rule as to the indivisibility of a mortgage. It has 
■ ' been laid down in section 60. paragraph 4, that a mort¬ 

gagor cannot redeem a mortgage piece-meal. Though not exactly the con¬ 
verse of that contained in section 60. this rule lays down that a person 
holding only a part of the mortgage cannot enforce that part without 
enforcing the whole. It may be noted that this section does not say if a 
mortgagor may redeem his mortgage piece-meal. Apart from the clause 


(1) Per Lord Hatherly, L.C.. in Ten- 
nanl v. Trenchard, L.R.,‘4Ch., 537 (647). 

(2) Kamini Debi v. Eamlochan Sirkar, 
6 B.L.R., 460; SoweUzer v. Moyheic, 31 
Beav. 37 ; Hill v. Brotvn, Dm. 420; 
Hamilton v. WrighU 0 Cl. & F., Ill ; 
Attorney-General v. Munro, 2 DeG. & S.. 
122,163; Vint v. Padget, 2 DeG. & J.. 
611. 

(3) Gardener V. Lo»ido»i Chatham <f.* 
Dover By. Co., L.R., 2 Ch.. 201 ; Marshall 
V. South Stafford Tramu'ays* IfP.. [1896], 
2 Ch., 36 ; Pegge v. Neath Tramways Co., 
L.R. [1895], 2 Ch., 508 ; Central Ontario 


Baihvay v. Trusts and Guarantee Co. 
[1905], A.C.. 676 (581). 

(4) Fisher, § 1009. 

(5) Report, 2nd February 1878, § 25. 

(6) In re Henry Bay, dec., Co., 19 Ch 
D.. 42 (46>; In re Exnxouth Docks Co., 
L.R., 17 Eq., 181 ; Gardener v. London 
Chatham de Dover By. Co., L.R. 2 Ch., 
201 . 

(7) S. 503, Act XIV of 1882; Jaikis- 
sondfis V. Zenabai, B. 431. 

(8) In re Knott End By. [1901], W.N. 64. 

(9) Pegge v. Neath District Tramuays 
Co., [1895], 2 Ch., 608 (613). 
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this is generally the ruIe.CD and. as we have seen/^) the elauM* euaels only 
against a co-mortgagee obtaining relief in respect of his interest, except with 
the mortgagor’s consent. The reason for the rule is the same as in llu- 
case of co-mortgagors. 1 M 2 :.. thatt^) the parly proceeded against should ii<»i 
be subjected to multifarious proceedings. Moreover, such a course would 
entail considerable difficulty in appraising the value of the security in parts. 
It has accordingly been held by the Privy (Viuncil that where a property is 
mortgaged to two persons as tenants in common and there is no covenant to 
repay each separately a moiety of the amount, the right of either mort¬ 
gagee who desires to realize, failing the consent of the co-mortgagee, is to 
sue for a mortgage decree in respect of the whole sum secured, joining his 
co-mortgagee as a defendant; in such a case the decree should provide for 
all necessary accounts and payment, except that there can be no judgment 
for a sum of money entered as between the mortgagee-defendant and the 
inortgagor.{«) Such mortgagee can then sm* only for the recovery of his 
own share, since the severance so effected binds all parties.(&) Where, 
upon the death of a sole mortgagee of zemindari property, his estate was 
divided amongst his heirs, one of whom, a son. was entitled to fourteen out 
of thirty-two shares, and who executed a sale-deed whereby he conveyed 
the mortgagee’s rights under the mortgage to another person. In a suit 
for sale brought against the mortgagor by the representative of the pur¬ 
chaser, it was found that the plaintiff acquired, under the deed of sale, only 
the rights m the mortgage of the son of the mortgagee, though the deed 
purported to be an assignment of the whole mortgage, it was held that the 
plaintiff was not entitled, in respect of his own share, to maintain the suit 
mr sale against the whole property, the other parties interested not havin«» 
been joined: that, moreover, he was not entitled to succeed, even in an 
amended action, in claiming the sale of a portion of the property in respect 
of his own share, and that the suit was. therefore, not maintainable 
And as a co-mortgagor must redeem the entire property, so also must a 
co-mortgagee sue in respect of the whole property mortgaged, and for the 
whole mortgage-debt, making the other co-mortgagees-defendanta. if they 
refuse to join as plaintiffs in the Kuit.<’> Such mortgagees will ’then be 
precluded from maintaining a separate suit in respect of their shares.W) All 
the mortgagors must also be joined in such a suit, even though some of 
them may have paid a part of the debt.O) Indeed, it is not competent to 
the mortgagee to release the share of an individual mortgagor by receiving 
from him w'hat he may conceive to he. his rateable share. Such payments 
could only properly be treated as made for the w’hole of the mortgagors and 
should be carried to the credit of all of them in reduction of the joint 
debt.(to) On the; other hand, if the amounts paid by some of the mort¬ 
gagors on the severance of their liabilities, have been'appropriated towards 


(1) Norendro Naruin Shtffh v. Ihnirh/ 
ImK 3 C. 307 (408), P.C. 

(2) 8. GO, para. 4. ante. Comm. 

(3) Btdar Bakht w Khurrtun Bakhta 10 
W.R., 316, P.C. 

(4) Sunit AbaUi v. Dhamnundtiri, 47 
I.A. 272 ; 24 C.W.N. 297 5 53 I.C. 131. 

(5) Vijaya v. Evalappa, 39 M. 17. 

(6) Pftrtoium Satan v, Muiu otherM. 
9 A. 68, P.B.; Latjee v. Jangitat, (1887) 
A«W,N«, 233 : Bi^Aon Dial v. Manni Bam, 
I A* 297; Bhora v. Ahilae Boy. 10 W.R., 


470. 

(7) Sunit AhnUs v. DharaHnndari, 47 
2/ C.W.N. 297 P.C.: 53 I.C., 
Ml : fJobind Ram v. Sundar Singh. (1802) 
A.W.N., 240; Atchamma v. Subbnrayadu, 
15 M.L.T. 490. ^ 

{») Kauhai f^il v. Jti'ala Dei. (1896) A. 
W • ^ 153, 

(ft) f'hnndikn .Singh v. Pohar Singh. 2 
A. ftOO. 

(10) Chandika Smgh v. Pokhar Sinah. 2 
A. ftOO (ftOS). ^ 
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their respective deOi^., it is i-vidcnce of consent on the part of the 
mortgagee who could not then sue them conjointly on the basis of his 
original undivided security.O) But, if the liability has been separated by 
mutual consent and the debt has been divided, the original mortgagors need 
no longer bo joined.(ri Where a co-sharer of joint property had mortgaged 
his share without the knowledge of his co-sharers and there was subse¬ 
quently a partition-suit, to which, through the fraud of the mortgagor and 
the mortgagee, the. latter was not made a party, the mortgagee was then 
allowed to proceed for the recovery of his mortgage debt against only that 
portion of the property wliich had htn-n allotted to his mortgagor.t^) In 
a suit of a co-inortgagoe for liis share of the mortgage-money the deci'ee 
should provide for all necessary accounts and payment and then award to 
the plaintiff his share thereof, but where the other co-mortgagee is a 
defendant it cannot pass any decree in his favour for his share of the mortgage 
money. 


1730. Severance of Interests when allowed.—The rule as to the indi¬ 
visibility of a mortgage is made here subject to the exception where the 
severance of interests is affected by the mortgagees with the consent of the 
mortgagor. The rule being primarily enacted for the benefit of the mort¬ 
gagor, naturally yields when the mortgagor himself consents to divide his 
liability. But this is by no means the only disruptive circumstance, for 
cases arc conceivable in which the interests naay be necessarily severed. The 
rule that the mortgagee shall not realize his security by instalments and so 
subject the mortgagor to a multiplicity of suits, is enacted in the interest 
of the mortgagor who nxay waive his privilege, which is the one circum¬ 
stance, to which the rule here is limited. But there are, obviously other 
cases to which the rule as to the indivisibility of a mortgage is necessarily 
subject and which are by no means dependent \ipon the mortgagor’s 
volition; since there would be a severance w'henever it is otherwise legally 
effected; as for instance by a decree of Court to which the mortgagor was 
a party.(5) Thus, where the owner mortgaged by conditional sale his two 
villages to A for a certain sum, and subsequently sold one village to him 
and the other to another person B, A then foreclosed the mortgage in respect 
of the village sold to B for a proportionate amount of the mortgage-money, 
and sued him for possession of the village. It was held that since the 
mortgage was split up by purchase of one mouzah by the. mortgagee himself, 
the suit as laid was maintainable.W So. where of two mortgagees, each 
having an equal share, if one acquires the equity of redemption, the other 
mortgagee may then foreclose for hjs share of the debt, making his co- 
mortgagee a party to the suit, so that the decree passed in his suit may 
conclude the whole matter and thus avoid multiplicity of suits.(ri. The case 
contemplated in the saving clause may be illustrated by the instance of 
mortgagors affecting division among themselves and apportioning their 
liability under the mortgage-debt according to their shares, with the consent 
or acquiescence of the mortgagees.But other cases are possible in which 


(1) Miihada^i v. Ganpatshet^ 15 B, 267 
{2681: SunitbaUi v. Dhnra^iundnri, 24C.W.N. 
297 P.C.; 53 I.a 131. 

(2) S. 85, Comm., poM, 

(3) Lakfihmnn v. OopaK 23 B. 385. 

(4) Sunxt Ahala v. Dhnra^ndari^ 24 
C.W.N. 297 P.C.; 53 I.C. 131. 

(6) Vijaynhhiishfinammnl v. Ev<ilappa^ 


39 M. 17. 

(6) BUheshar Singh v. Laik Singh, 5 A. 
257; dtstinpruishing Chandika Singh v, 
Pokhar Singh, 2 A, 908. 

(7) Huncomanpersaud v. Raleepersaud, 
(1864), W.R., 285 (286). 

(8) Mahadaji v. Oanpalahet, 16 B. 267 
(258). 
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the severance would be the necessary result, though it is not effected wit It 
the consent of the mortgagor. The following is an instance. One Sardar 
Khan mortg^ed a portion of his interest in a village to one A in January 
1882. He died in 1888 leaving him surviving a brother, two daughters and 
an illegitimate son. The four sons of the brother took an assignment of tho 
mortgage, and sued the mortgagor's chil«)reu thereon, and. inasmuch as 
they were themselves entitled to certain shares as heirs of the deceased 
mortgagor, framed their suit as one for recovery of specific shares of 
mortgage-money from the portions of the property in possession of each of 
the defendants. They obtained in this suit an cx parte decree which, how¬ 
ever. was set aside as against one of the daughters on the ground that she 
was a minor and not properly represented therein, whereupon the plaintiffs 
instituted a fresh suit against this defendant for the recovery of a share in 
the mortgage-debt proportionate to her share in the property and the Court 
held their suit maintainable “ in view of the fact that the integrity of the 
mortgage had been broken up by reason of the ]>laintiffs having acquired 

the share of their father.which was also liable for the mortgage debt/'H) 

So again, a mortgage may be split up by the decree of a court in a suit to 
which the mortgagor was a party, in which case he would be bound by the 
decree which has the legal effect of causing a severance though the mortcaeor 
did not consent to it.<2> 

1731. A mortgagee who has advanced only a part of the consideration 
is not entitled to possession of a part of the mortgagor’s land proportionate 
to the money advanced, unless the parties have by their subsequent acts and 
conduct raised the inference that this was intended, and without which 
the transaction would be regarded as inchoate and inc«unplt.*to,(3> or rather 
the mortgagee wo\ild be entitled to enforce his security to the extent of 
■the money advanced.1.337—1341. 1708.) 


1732. Change of Procedure.—The section having considerably modified 
the procedure in force before the the question may still arise hv 

what law proceedings arising or commencing under the IRe^lations should 
be governed, lb has been held by the Calcutta High Court that, in a case 
arising out of transaction entered into before the Act but instituted after 
the Act, the rights of the parties will be determined according to Eegula- 
tions, which in that respect do not differ from the Act but in matters of 
procedure the Act and not the Regulations shojld be followed.W Thus 
the year of grace allowed to the mortgagor is a matter of procedure W 
but if the proceedings following it commenced before the Act they were 
saved by section 6 of the General Clauses Consolidation Act W Hence it 
follows that a suit \mder this section, being a matter of procediire to enforce 
a right. Viz the mortgagee’s right of sale, the Act would be applicable in 
respect of all transactions irrespective of their date. This section must be 



(1) Ra^huIunntMa v. I/tnuiil Khan, 

34 A. 474 {477. 478), P.B. 

(2) Vijayahhunhanammnl v. Evntnppn, 
SOM. 17. 

(3> Achumhhe t v. Bhugwant, 1 N.W.P. 
H.C.R., 161 (162). 

( 4) Mplichand v. Sagan, 6 Bom. L.R.. 690; 
Bajrangi v. Vdit Nnrain, 10 C.W.N. 932 ; 
Baahik Lai v. Ram Narain, 9 A.L.J.. 198. 

Baghubnr v. Jwala Singh, 25 A. 
2"0 (8. 44 of the Code in inapplicable 


to s«r}> a r^se—,7,.. 230); following Chi- 
tiamhara v. Ramammi. 5 M. 161 ; AmhU-a 
V. Rnmudit, 17 M. 274, 

(«) Sundari Dehi v. Rakha 

rhnnder Bose, 12 C. 583. F.B.; approving 
Gangti S/ihai v. Ktshan Sahni^ C A. 2fi2, 
P.B. * 


(7) BnijmUh Pershad v. Mohenhwari Ptr- 
»had, 14 C. 451. 

(8) Act I of 1868 i UmMh Chunder fjriti 
V. Chunchun Ojha, 15 C. 3.57. 
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considered to have detinitely overrule<i a number of cases in which, before 
the Act. the mortgaged property was held liable to be atta^ed in execution 
of a ni<>ney-deerci‘.(0 But the repeal of section 99 by the Code of Civil 
Procedure (Act V of will have the effect of reviving the authority 

of some of these cases, and with it the conflicting claims of creditors and 
purchasers, which were the natural outcome of allowing the mortgaged 
property to he attached and sold in execution of money-decrees, and which 
were considered in several of those cases, though the points therein raised 
cannot all now arise under the Act. and such as are likely will be found set 
out under Order XXIV. Rule I which is equivalent to the section 85. now 
repealed hy the (‘ivil Procedure Code. 1908. 


1733. Crown Disability.—It has been held in England that where the 
Crow'D succeeds to the estate of the mortgjjgee, it cannot foreclose, and it 
can only obtain instead an order for sale of the mortgiigod property. <2> So 
in the case of forfeiture of a felon’s estate, sale of his property was directed 
where foreclosure would have been other^dse the appropriate remedy.t®^ 

1734. Suits under S. 99.—A large number of cases had clustered round 
the provisions of section 99 which forbade the mortgagee from bringing the 
mortgaged property to stde in execution of a decree for the satisfaction of 
any claim whether arising under the mortgage or not. except by instituting 
a suit under this section and which ho was allowed to institute despite the 
prohibition contained in section 43 of the Code of Civil Procedure. The 
effect of this rule was to close all doors to the mortgagee for sale of mort¬ 
gaged property except by a suit under this section. Consequently it was 
held that where the mortgagee even expressly gave up his mortgage lien and 
obtained merely a money decree, he could not proceed further than attach¬ 
ment of the mortgaged property in execution, except by a suit under this 
section, in which he was permitted to sue for foreclosure, or sale and thus 
give the mortgagor the right of redeeming him.f*) Even where the lien is 
finally abandoned the mortgagor was held entitled to redeem the property. 
By its amendment the operation of section 99 has been much restricted, 
and its present scope will be found set out in the commentary on Order 
XXXIV. rule 14. 


(I) Tlieso rase are:— Bif^hwanath w 
Qofisain Dass. 3 Ap., 140; 

rami v. yarranaiyafu 1 114; 

Arufh Soar v. Jugunnath^ 23 W.R., 460: 
Byjfiatk Singh v. Ooburdhun Lall, 24 W.R.. 
210; Mohun Bagchi v. Orhh Chunder^ V 
C.L.R., 152 : Munbasi Koer v. yowrattun 
Koer, 8 C.L.R., 428 ; Lalla Tilakdhari L<il 
v. Furlong, 2 B.L.R., A.C., 230; (s.e,.) 
Lalla Tilakdhari Lai v. Court of Ward^, 
11 W.R,, 149; Juggunnatk v. Komul 
Singh, 3 N.W.P. 123; Fnm^^sur Per$had 
\\ Dowht Bam, 19 W.R., 83 : Akhe Ram 
V. Nand Kishore, I A. 236; Khub Chand 
V. Kalian Da$, ib», 240; Buhvanl Singh v. 
Ookaram Prasad, i6., 433 ; Deochand v. 
Telluck Singh, 14 W.R., 238; Kokil Singh 
V. DuH Chand ; MiUerjetl Singh v. Duli^ 
chand, 5 C.L.R., 243; Madhu Singh v. 
Achra Singh, 9 C.L.R., 369 ; Narsidas v. 
Joglekar, 4 B. 57; Hern v. Lakshman, 
5 B. 614 ; Ramnath v. Boloram, 7 C. 677 ; 


Jonmenjoy MuUick \\ Dossmoney DossW, 
7 C. 714 ; Kamini Debt v. Ramlochan 
Sirkar, 5 B.L.R.. 450; Bhuggohxiity v. 
Shamacharn, 1 C. 337, 

(2) Prescott w Tyler, 1 Jur,, 470* O.A.. 
2 Jur., 870; Rogers v. Maule, 1 Y. & C. C.> 
4. 

(3) Hancock v. Atlorney-Oeneral, 33 L.J. 

Ch., GOl ; Barilell v. Rees, L.R., 12 Eq.t 
95 (97). _ 

(4) Saligram v. Murlidhur, 10 C.P.L.R* 
21 ; Rai Ramani v. Surendranath, 1 C. 
W.N, 80; Bharat Singh v. Ooraub 
(1884) A,W.N. 183; AzimuUah v. 
un-nissa, 16 A. 415; Bholanafh v. 

Sadiq, 20 A. 223 : Avbboyessury v. Ooun 
Sukkar, 22 C. 859; Jeera v. Srinivasa, 
31 M. 33; Veera v. Karuppa, 6 

154; 2 LC. 980, . ^ . 

(5) Madho Prasad v, Baijnafh, 2 A.L.Jm 
35C. 
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68 . The mortgagee has a right to sue the 
mortgagor for the mortgage-money in the 
following cases only:— 

(a) Where the mortgagor binds himself to repay the 
same: 


{b) Where the mortgagee is deprived of the whole or 
part of his security by or in consequence of the 
wrongful act or default of the mortgagor: 


(c) Where, the mortgagee being entitled to possession 
of the property, the mortgagor fails to deliver 
the same to him, or to secure the possession 
thereof to him without disturbance by the 
mortgagor or any other person. 

cause, other than the wrongful act or 

tlrli Si niortgagor or mortgagee, the mortgaged pro- 

Fh partially destroyed, or tL security 

IS rendered insufficient, as defined in section sixtv-six the 

mortgagee may require the mortgagor to give him.*'within a 

resonable time, another sufficient securitv for his debt and 

if the mortgagor fails so to do. mav sue" him for the mort 
gage money. ‘ moii- 


SYNOPSIS. 


Pitrnfjro phfi. 


nZ5, AnulogouH hQU\ 

1736. Previous Law. 

1737. Principle. 

1733. Meaning of Words, 

1739. Nature oj Bight 
arieing under (he Bale 

1743, Mortgagee's Rights 
against Third Parties. 

1746^46, Covena$tts ex* 
pressed and 
English Law ; Indian 
Law. 

1760. Express personal 
Covenants. 

1767. Implied personal 
Covenants. 

1762. Implied promise. 

1763. No Promise. 


1734, Personal Covenant 
i« usufructuary Mart- 
gage. 

1736. Remedy on Failure 
of consideration, 

1756. Does not bind as. 
signee. 

1757. Suit for only inte 
rest. 

I75S. LimiUition for per^ 
sonal recovery. 

1759. Mortgagor's 

Wrongful Act or 

Default^ clause (b). 

1762. Void Deed. 

1763. Plea must be 

raised. 

1764. Limits of the rule. 


1765. Right when 
forceable. 

1766. Disturbance of 
Possession, cl, (c). 

I76S. f'ovenant restricted 
to lawful possession. 

1770. Limits of the rule. 

1771. Disturbance by 
“ any other person.^' 

1776. Provision for At- 
lernotive Security. 

1777, Such suit is not 
for - Debt." 

1776. Damages when 
allowed. 

1779. Limitation. 

1780. Reasonable time, 

1781. Punjab Limitation. 
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f. iyp5. Analogous Law.—This section marks an important departure 
t(*m le ii^nglish rule, where the mortgagor is always personally liable, 
(h-.ugli he hiis neither entered into bond nor covenant for payment of the 
! In other words, in England the personal Uabihty of the mortgagor 

.1 v\,i\s nuplieu, unless there is an express or implied agreement to give 
it 11,., character of a specialty dcbt.(2) In India, under the Act the 
c-o\tuant for personal liability is not implied, but if intended must be 
- xpivssJy made, and then only can it be enforced. In England, the law as 
•' pyrsonai liability is now contained in the second clause of section 26 of 
h. < onvt;^-ancing Act.W With this section may be read section 90. (now 
i< i i aaaIv rule 0 of the Procedure C<Kle and the commentary thereon), 
he corresponding rule in regard to moveables is enacted in section 176, 
piiragraph 2, of the Indian Contract Act, and which resembles the English 
law as to realty. Apart from this section, cases may arise where the mort¬ 
gage being held void, the mortgagor would be liable to refund money 
nccued for failure of consideration. This is in accordance with the- 
equitable rule embodied in section 65 of the Indian Contract Act.W which 
en.icts that: When an agreement is discovered to be void, or when a 
contract becomes void, any person who has received any advantage 
under such agreement or contract, is bound to restore it, or to make com¬ 
pensation for it. to the person from whom he received it. "(5) 


‘ enacted was understood before the Act,(« with 

Previoiu Law. . difference that while under the Act the mortgagee 

IS declared entitled to recover the whole of the mortffaee- 

- the previous 

tlfa entitled to recover from the mortgagor only so much 

of the consideration-money as was in proportion to the land of which he 
had been deprived <7) But both under the pre-LiXg as weU af the 

right to sue the mortgapr personally, but it does not carry with it a right 
to sue for the sale of the property apart from the covenant® and incidents- 
-.f Ins mortgage In other words, the decree which a mortgagee could 

ioL i this section is not a decree for sale of the mort- 

ga,,ed piopcrty. but a decree for money.(8) How this money-decree might 
ew o section 99, be executed against the mortgaged property is another 
question upon which exponents of this view do not commit themselves. 


not peremptory.^) and its provisions are 
held confined only to a mortgage, being held inapplicable to a eharge.f^o) 

1737. Principle.—The first clause refers merely to the mortgagor’s 
promise to pay, while the subsequent clauses refer merely to certain acts 
whether of the mortgagor or strangers entailing upon him a similar liability. 


(1) Fisher, § 806. 

T Uniem Railway Co., 

L.R., 7 Ex.. 240; 8 t6., no. 

(3) 44 & 45 Viet., c. 41, s. 20. 

(4) S. 65, Act IX of 187 ; c/. also ib., 
8» T O. 

(5) The four illustrations that follow 
here omitted. 

1 Akbar AH v. Mi, Afneeroonissa 

XT Bam Stivak Bai v. Sheo 

^"a%k Bai, 45 A. 388. 

(7) Pitambur v. Bamsarun, 25 W.R., 7. 


(8) Mxrza Akbar Ali v. Mt, Ameeroonissa 
(1869)» II W.R,, 225; Madko Prasad v. 
Debi Dial, (1891) A.W.N.. 168 (169);. 
Arunachalam v. Ayyavayyan, 21 M. 476, 
F.B. 

(9) Narain v. Shimbhoo, 1 A. 326; 
P.C.; Singa Beddi v. Santa Bau, 17 M. 469 
(471, 472). 

(10) Fatick Chunder V, Foley, 16 C. 49? 
(495); Bamakrishna v, VurvoH, 27 M.L.J- 
494 ; 33 I.C. 32L 
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la these cases personal liability is incuiTed uot because then* iv a per'-i.'naL 
covenant but because the mortgagee's security is impaired; he is l•(luilal)l\ 
held entitled to turn to the mortgagor for the satisfaction of his debt eithi’r 
because it is due to his wrongful act or omission, or becausi* it is due to 
their common misfortune, and in which the mortgagor bidiig tlie owner 
and the mortgagee, a mere holder of security tlie loss must naturuily bill 
on the owner who cannot compel his mortgagee to share in his misfortiini.'. 
This rule empow-ers the mortgagee to indemnify himself against any loss 
that he may otherwise he put to owing to atiy'of Ihi* eansev etiuni. rated 
in'the section, and before his mortgage-money is due. So far thm those 
ceuses have the effect of accelerating the cause of action, hut the suit is 
one of the nature of that on the breach of the covenant, and is subject 
to the limitation prescribed for the enforcement of personal retne.lies 
\sdiile so far creating a right in favour of the mortgagee, it has also the 
effect of creating a disability by limiting his right to sue the moi-tga^or 
personally only to a case " where the mortgagor binds himself to repay 
the same. 0) Except in such a case the nua'tgagee cajinot sue Ins uiort- 
pjgor personally, either in addition to. or in substitution for, the remedy 
ho has already under his mortgage. Tn a simple ntortgage personal liahilitv is 
necessarily covenanted for, and similar covenant is also necessarily implied 
m the condition for re-purchase in an English mortgage. Thus'then the 
practical effect of the section is to exclude personal liabilitv in only the 
two remaining mortgages, viz., usufructuary and those by conditional sale, 
ho far the section was designed to prevent grabbing money-lenders from 
harassing mortgagors by personal suits, if after, as is always the ease, they 
h/ivo taken care to cover their advances by providing themselves with 
ample security, the property is through no fault of the mortgagor, depre¬ 
ciated or the mortgagee no longer chooses to resort to it. The rule is 
subject to certain exceptions, the reasons for which are self-evident. 


P/ Words.—•• 'rhe mortgagee ha^ a right : ' The terms 

" in this section are not restricted in 
eference to a mortgage duly attested, but would include one which pur- 

pi/tiilly destroyed the aid of the last dauso 
Zfr di‘tuTbarrce by the mortyoyor or Zy 

nronerw") " w mean any other person having a title to the 

ocf or (lefauU of the wortqnqar '' in clause fl>) 

fhe wronnful K * U section^, Ac. ''Any cause ofher than 

destroyed anti nof 1 f ^ flood, fire or earthquake. The property must be 
taken under fh« T i 7 damaged or depreciated. -Where, therefore, it is 

^ ^ ? Acquisition Act. it does not fall within the section, 

n.L , 1 ®” destroyed but has only changed hands. “ The mortqaqee 

J require the mortgagor fo give him within a reasonable time another 


(1) 8. 68(a). 

(2) Ram Narayan Singh v. Adhindra 
Wort Mukeryee, 44 C. 388 (402) P.C. 

IS) ArunaehaJam v. Ayyavayyan. 21 M. 


^runacheta, 15 M. 

004 (506). 
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sufiicient sicuiUii. 'J’he words " reasonable time ” of course refer to the 
mortgagor and not the mortgagee. What is a reasonable time must 
naturally depend upon the circumstances of each case, 


1739. Nature of Right arising under the Rule.—The section enables 
the rnortgagee to “ sue the mortgagor for the mortgage-money ” under 
the circumstances there enumerated. This remedy is of course alternative, 
and additional to any to which a mortgagee may be entitled in law or by 
th«‘ terms of his contract.0) ]t lias been held in Calcutta that the 
provisions of this section are strictly confined to a mortgagee and cannot 
be availed of by the holder of a charge, as this section is not referred to in 
section 100 amongst those equally applicable to a charge.(2) 

1740. In hngland it is a settled rule that the right in the mortgagee 
to a present realization of his security by sale or foreclosure arises imme¬ 
diately the mortgagor fails to pay interest when due, and, if the property 
be leasehold, then on his failure to observe the covenants.But this 
practice goes a good deal further than any view of the law here enacted. 
In the present state of the .authorities it would be well to examine the 
scheme of the enactment, which, though it sheds no certain light upon the 
problem, may still render the reading of the section harmoniously consistent 
with itself, That the right of the mortgagee to recover his mortgage- 
money is accelerated by the conduct of the mortgagor or the state of his 
security is clearly enacted by the section, and it is conceded on all bands 
that the mortgagee may, notwithstanding the provisions of section 67 and 
the covenant in the deed appointing a future date for paymyent, sue at 
once for the return of the money advanced Avith interest, and that he is 
not then boupd to wait for the expiry of the stipulated period.But is 
this right confined only to a personal suit against the mortgagor, or is 
it only a supplententary right conferred on the mortgagee which he may 
avail himself of, in addition to his other rights on the mortgage? That 
the right of persona! relief in clause (a) is supplementary to the other 
reliefs to which a mortgagee may otherwise be entitled would seem to admit 
of no question.<*) Why should then the other clauses exclude other con¬ 
current remedies? The section is declaratory of a right and could not 
without express provision be construed to create any attendant disability. 
But if this action does not go beyond conferring on the mortgagee a right 
to sue the mortgagor personally, the latter must appeal to some other 
authority for the enforcement of his mortgage-rights. Such a right cannot 
be evolved out of the general rights of contracting parties.(W So far as 
regards these rights the mortgagee must then wait for the stipulated period 
before he can enforce them. A simple money-decree obtained against the 
mortgagor was, when section 99 was a part of the Act, often ineffectual, 
for if the mortgagor w’as not possessed of other sufficient property besides 
that mortgaged to satisfy the claim of the mortgagee he had no means of 
executing his decree. 


(1) Sankata v. Jagat Narahi, 2 O.C. 24. 

(2) Fatick Chunder v. FoUy, 15 C. 492 
<496). 

(3) Scfl/on V. Twyjord, L.R.. 11 Eq., 
591 (598) : Burrowes v. Molloy, 8 Jr. Eq. 
R. 482 ; Edwards v. Martin, 25 L.J. Ch., 
284 : Ex parte Bignold, 3 Deac., 151. 

(4) Radha Churn v. Parhuttee, 25 W.R.. 
51 (52) ; Ram Jewan v. Jagarnath, 25 C. 


460; Samayya v. l^agalingam, 15 M. 
174 (178); Linga Reddi v. Sama Rau, 
17 M. 469; Madho Prasad v. Dehi Dial, 
(1891) A.W.N.. 168 (169); Hira Loll v. 
Qhasitu, 16 A. 318, F.B.; Venkatrao v. 
Mahabaleshicar, 26 B. 241. 

(6) Ss. 58, 67, Comm. 

(6) (7/. ss. 39, 51—55, Indian Contract 
.Act X of 1872). 
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1741. He could not in the face of section O'J attach anil sell the 
property mortgaged to him, and yet that inav have been iiis only course 
In such a case, if he could not bring the property to sale, lu- would have 
a poor recompense for tlie mortgagor s fraud or failure to make good his 
covenants and it would have been outrageous to cunuiton sense to hold 
that while the mortgagor <ieprived the mortgagee of a portion r)f his 
security, the latter was, for the tiiiAe being, deprived of the residue bv the 
intervention of law. But such was really the case between 1HH2 and' 1U08 
VI hen section 99 prohibited the sale of the mortgaged proper! v bv the 
mortgagee m execution of a money-decree. The repeal of that sectiim bv 
the present Code of Civil Procedure^) has, however, removed this im.ppdi- 
ment from the "uv of the mortgagee making the rule enacted in this section 
more workable. Of course, where the mortgagee could not hav<- foreclosed 
or sold the property m mortgage on the original contract, as for I'xample 
m the case of a usufructuary mortgage, or a mortgage bv conditional-sale, 
the mere deprivation of a jiart of the property by the mortgagee would nob 
let in a right otherwise denied to him. Indeed, curioiislv all th(‘ cases in 
which the right of sale was claimed‘were casrs of usnfructmirv mort^ai'es 
in wb'ch ^‘uch a relief would hav.- lu...,! ina.linissib|f.(2> This vumid appe-*’* 
to be the distinguishing feature in those eases which mav otherwise be 
reconciled. It would then seem that a mortgagee who wished to surmount 
the impediment placed by section 99 in the wav of his bringing the mort¬ 
gaged property to sale would have had to abandon his mort"'age lien or be 
content with such (»ther remedies as might be left to him" to satisfy his 
decree. But this is nnt now necessary. 

1742. It should be noted that the mortgagee is not to be presumed to 
nliandon his mortgage rights by availing hintself of this privileai- a w.s 
held in a case arising under Chapt-er VHI. before its amendment that‘a 
transfer by a usufructuary mortgag.-e whose mortgagor had failed to give 
him possession of his rights as such mortgagee, was a transfer of an action¬ 
able clmm But in view of tin- amendment of the law. this view no 

longer holds good (§ 109). 

****•’“ »8ainst Third Parties.-This sccii,,,,. like the 

rest) of the Act being enacted to dehne the mutual rights and liabilities of 
the mortgagor and mortgagee, the rights and liabilities of either in relation 
to strangers to the contract remain necessarily unaffected- what these 
rights are must largely depend upon the nature of his seonritv and Uie 
invasion of his rJghts l-or example, m a possessory inortgn<»p tlie rrwrt- 
gugee 18 . as regards third parties, clothed with all the rights of the owner 
mlavpm?n«rfl necessarily larger rights of protection and 

'V' mortgage in which possession still 

remains with the mortgagor. Leaving the rights and powers of a mort¬ 
gagee in possession for a future discussion<5) those of a non-possessorv 
motlgagee may be here stated to be generally limited to the protection and 
preservation of his security. Hence while a mortgagee in possession would 


(1) ScIj. V, Act V of 1908. 

(2) Snmayya v. Nagalingam. 15 M. 
174; Lingn Reddi v. Sama Rau, 17 M. 
469 (471* 472) ; Amnachalatn v. Ayyavau^ 
van. 21 M. 476, F.B.; Tkabbv Ram v. Oir- 
dkari. 6 A. 298; Him Loll v. Ohaaitu, 
19 A. 318, F.B.; Mndho Pmaad v. Dehi 
Hint (1891). A.W.N.. 168; Rukhdeo v. 


Sheodial, (1901) A.W.N., 52; Ram Jatvan 
V. Jagarnath, 25 C. 450; Vtnkatrao v. 
Mahabaltahu'ar, 26 B. 241. 

(3) Rani v. Ajudhia. 10 A. 315. F.B. 
b«it contra in Moti Ram v, Jelhmnl, ih.. 
613 « 

(4) Ss. 72 (a), 76(a). 

(6) gfl. 7? (a) 70 (ff), Comm. 
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be entilkd lo ijt-et ;i trespasser because he has the right to eject any one 
disturbiug liis possession, the same right cannot be claimed by a non- 
posse*sGrv inortgagee. since being the mere holder of a security, the 
possession ot a \vraug-<loer though adverse to the mortgagor is not neces¬ 
sarily adverse to him, at any rate, till his estate falls into possession.0) 
Tint the authorities on this point are by no •means “unanimous. For it has 
been held that if such atlverse possession had commenced before the 
execution of the inortgage, its operation would not have been arrested by 
tln‘ grant of the inortgage security on the ground that the effect of a statute 
of limitation, in the absence of legislative provision to the contrary, must 
be detennini*rl with reference to the actual state of the title when time 
began to run. and that, when the time lias once commenced to run against 
the owner, no subsequent alteration in the title will postpone the bar. 
N'ow. since the right of th»' .mortgagee to the security subsists only so long 
as the mortgagor’s right to the property subsists, both must equally be in 
the same position if the interests of the nvortgagor and mortgagee are 
equally invad'-d by tlio trespasser. 

» 

1744. On the other hand, it might be argued that though adverse 
possession does operate on title, the party complaining of adverse possession 
must 1 ) 1 . biniself entitled to it(^> and that, therefore, while a mortgagee not 
entitled to possession hi pripsenti might safeguard his interest by obtaining 
a declaration, he has no right to eject a trespasser and reinstate his mort¬ 
gagor in possession, since he cannot do one unless he is entitled to do the 
other, which obviously he is not. So again, while the mortgagee has but 
limited powers to prevent waste by bis niortgjigor,<^> he is not necessarily 
restricted to the remedy open to him under section 66, but may obtain 
damages from the wrongdoer if he happens to be a third party. As was 
observed in a case: “ From the timo of lending his money, the mortgagee, 
whether he be in or out of possession, acquires the right to have the mort¬ 
gaged property secured from deterioration in the hands of the mortgagor 
or of any other person tc> whose rights those of the mortgagee are superior. 
Hence it has been held that the mortgagee is entitled to maintain an action 
for any act done by the mortgagor or by his authority essentially impairing 
the inheritance, such as cutting timber, tearing down houses, fixtures and 
the like although such fixtures may have been placed on the premises by 
the mortgagor after the making of the mortgage, and likewise against 
strangers whost* wrongful jict affects injuriously the mortgage security. 

So w’here the plaintiff held a simple mortgage of certain wooded lands of 
which his mortgagor was a tenont-in-common w’ith the defendant, who 
during the pendency of the plaintiff’s suit to which the said d®* 
fendnnt was a pro-fnnua party, cut down all the trees and appro¬ 
priated the same to himself. The pllaintiff found the sale proceeds 
of the mortgaged share insufl&cient to satisfy his ^ decree and 
whereupon he sued the defendant for wrongful appropriation of his 
mortgagor’s share of the wood. It was held that the plaintiff s 


(1) Wheeler v. Montejiore, 2 Q.R. 133 
explained in Doe v. Day, tb., 147 ; Cooper 
V. Willomatt, 1 C.B. 672. 

(2) Per Mookerjee, J. in Nand Kumar 
V. Ajodhya, 14 C.L.J. 292 (298); Priya 
Sakhi V. Biseshar, 44 C. 425 ; contra Aima- 
dar V. MakTutn Lai, 33 C. 1016 ; following 
Heath V. Pugh. 6 Q.B.D. 345; O.A.; 7 


App. Cas.. 235. 

(3) Art. 144. Limitation Act (Act IX 
of 1908). 

(4) S. 66. 

(5) Aiyappa v. Kuppusami, 28 Mv 208 

(209, 210) followed in Ramkriehna v 
Vuwate, 27 M.L.J. 494 33 I.C. 321. 
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suit was weU laid because the mortgagee is from the <late of his 
mortgage entitled to have the mortgaged property secured from detiri<ira- 
tion m the hands of the mortgagor, or of any other person to whose rights 
those of the mortgagee are superior, that he is likewise entitled to restrain 
the commission of wTongful acts by strangers inasmuch as they injuriously 
affect his mortgage security.^) But this statement of the law must be 
understood as qualified by the facts of the case, in which the mortKiigeo 
stood to lose a portion of his mortgage-money on account of the wrun.d'ul 
removal of his mortgagor’s co-tenant. But suppose if in this case the 
co-tenant had committed the wrong before the mortgagee’s suit and before 
there was proof of any actual damage to his security, could he have 
restramed the %vrong doer or sued him for damages on the mere ground 
that-it tended to impair his security? It is apprehended not, because for 
one thing, the damages m such a case would be too remote The mort¬ 
gagee has of course, a direct cause of action, if the hostile act of a stranger 
involves the denial of his title, though he is not bound to call to account 
every traducer of his title, 

174S. Covenants: Eapress and ImpUed—Under English law “ every 

Eaglhh Law. nnd every loan implies a debt. 

na.UK,.. 4 1 • V . . borrower is personally liable, thoush he has 

either entered into bond or covenant forpayment of it- but the debt is 

of the nature nf « mnU _I., —i-/. -i. . V’ (leot is 


--- ^^vava-aa. iiavciy luurtgage impiics Q debt; every loan a debt - an,^ 

though there were no covenant on the bond, the personal estate of 
last owner must remain liable to [lay off the mortgage.''«) In other worlk 
a provision m a mortgage deed that the money will be repaid on a certain 
for'^th import a covenant for repayment on that d^ay- 

i-nLmmagainst the mortgagor the 
judgment m which action would be satisfied out of his general property ^ 

Under English Law, therefore, it is clear that a personal covenant is^impHed 

m every mortgage and a promise to repay presumed in law from the^foct 

of the mere acceptance of loan.(5) This view of the English law has been 

followed m severe cases by the Indian courts decided before and sinL the 

present enactment, but these latter cases have merely assumed wifKr, t- 

refcrence to this clause or any discussion thereon the E^lish rule 

cable to this country. Tho question arises whether the present ^Act 

embodj^es this rule of English law or makes a departure therefrom It 

must be noted that even under English law it is by no means clear that 

every mortgage, apart from its nature, presupposes the existence of 

porsonal obligat on Indeed, it has been held that no such tvenanb is 

i mplied in a Welsh mortgage.^ a nd in most copyhold mortgnges.t?) Ro 

Wme. 350 'sSG; Ooodman v. Orier.on 

^ ’ fiopkina v. iyorce«/€r 

Ea Propriaiora. L.R. 6 

tq. 673, This view was also taken bv a 

cSTn Calcutta Hifil. 

A ■ Pormeahuari 

6^C.LJ. 287^*^^ reported in 1207) 

22 '^ 

(6) Yateav. Hambley, 2 Atk. 300 (303) • 

LatcUy v. Hooper. 3 Atk.. 278 (280). ' 

(7) Laviey v Hooper, 3 Atk. 278 /?80; 


(1) Aiyappa v. Kuppummx, 28 M. 
208 (209, 210). Tins was assumed in 
Moulvie Omer Kurim v. Lola flheuan Loll. 
4 C.L.R. 291. 

(2) Fisher 805 quoted in Ratn Narain 
V. AdAindro, 44 C. 388 P.C. 

(3) King v. King. 3 P. Wrae. 358; 
Aneoster v. Mayer, 1 Bro. C.C. 464 (464); 
Qu«m« V. Beckford, 1 Madd. 278 ; Oallon 
V. Hancock, 2 Atk. 427 (436). 

^art V. Baalem Union Rai7trau Co., 
7 Exeh. 246; O.A. 8 Exeb. 110; YaUa v. 
Aahton, 4 Q.B. 182; King v. King. 3 P. 
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again the iiiurtgage u£ a term for the purpoee of raibiug moiiay for portions 
usualJy imports no personal liability upon the borrowing trustees, and 
generaily, where the loan is raised for a collateral purpose, no personal 
covenant can be read into a document as a matter of course. However, 
the covenant to pay may be regarded as an usual incident of an English 
mortgage. 

1746. The question arises whether tliis view of English law has been 

embodied in the Act, or is consistent with its provisions, 
laaian mw. clear from the definition of usufructuary mortgage 

and a mortgage by con<litionul sale given in s. oti, that a mortgagor does 
not covenant for personal recovery. In the case of a mortgage by condi¬ 
tional sale, he merely covenants that on his failure to pay, the mortgagee 
will be entitled to foreclose him. And in the csise of an usufructuary 
mortgage he expressly stipulates that he delivers possession in lieu of the 
payment of interest; while in the case of simple and English mortgages, 
he bhuh himself personally to pay the mortgage-money. It is, therefore, 
clear that except in the case of simple and English mortgages in which 
there is a statutory personal obligation to repay the money no such obliga¬ 
tion is implied in the case of the other two classes of mortgages, in which 

in order to make the mortgagor personally liable such a covenant must be 

expresslv niiule.<2) This was eoncede<l by th»* Privy I’ouncil in a case m 
which they pointed out that the tuifnre and terms of the security may 
negative anv personal liability on tin- part of the borrower.(5> Their 
ships had to deal with the case of a usufructuary mortgage in which the 
mortgagor had covenanted that if for any reason the rents fell short of tht* 
expected recoveries the mortgagee could recover the deficit from the mort- 
caeor. The mortgagee contended that this assurance of rent amounted to 
a personal covenant to pay and the High Court held that the deed did 
create a personal covenant or at least did not negative it, to which tlieir 
Lordships demun-ed holding as they did that the <leed contained no personal 
covepant to pav.(«> A personal covenant to pay doe< not mean a mere 
promise to pav'. It moans the creation of a legal obligation which does 

not merely give the mortgagor the option, but confers on the mortgagee 

the riglit "to realize his money otherwise than out of the mortgaged pro¬ 
perty.*^ A personal covenant has no other meaning.(S) 

1747. Where the mortgagor binds himself to pay the loan he also 
provides that on his failure to do so. the mortgagee will have the right, m 
the first instance, of bringing his property to sale, and the Code of CivU 
Procedure provides that in such a case the balance may be recovered from 
the personal and other properly of the mortgagor.It is usual for the 
mortgagor in all mortgages to fix a date for the pajTnent of the pnncipal 
find a stipulation is iiecessarilv made for the payment of interest every 
year. But this of itself does not imply a personal covenant to pay unless 


(1) Flouer v. Laviiigloii. T.P. Wms. 
268; MeUor v. Leeo. 2 Atk. 494 (496); 
King V. King, 3 P. Wrns. 368 (3601: 
Kerr v. Ruxton, 4 C.L.J. 510; followed 
in Pnrfco/i v. Oobindo, 4 C.L.J. 246 : Petl 
V.’ Gregory, 52 C. 828 (843, 844). 

(2) Peil V. Gregory, 52 C. 828 (843, 

844), F.B. . , 

(3) Ram Karain Singh v. Adhiiidrti 
Nath Mukerji, 44 G. 388 (400) P.C. 


(4) Ih., p. 402. 

(5) Chundam Vee Hit v. Muhamad, 
(1914). M.W.N. 618; 24 I. C. 127; Ran- 
gappa v. Thammayappa. 24 I.C. (M) 
372; HarJal v. Shaikh Rahim, (1924), 
X. 53: Oorind v. Jagannath, 12 N.L.K. 
19 ; 33 I.C. 753 ; Shiam Sundar v. Dilgan 
Jan. 20 O.C. 165: 39 I.C. 640. 

(6) O. 34, R. 6. 
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the terms of the covenant are such as justify that inference. A mere state¬ 
ment that the mortgagor shall pay interest at a certain rate every your 
and that on his failure to pay it. he will be liable to it at an eulianeed rate 
merely amounts to a promise to pay, but it does not bind him since it does 
not provide the remedy which the mortgagee nviy have recourse to on the 
failure cf his covenant. This again may be inferred from the language of 
the deed.^ The question in each case is whether the words of the de'^'d 
are sufficiently explicit to spell out the covenant to i>ay. 'I’ho distinction 
between the English and Indian laws must be. however, strictiv obseived. 
It IS tlds; that while under English law. law presumes a personal covenant, 
no such presumption can be made in a mortgage executed uiuler thi* .Vet 
except m the two classes of mortgages. r/>., simple mortgage and “English 
mortgage, rhis distinction appears to have been lost sight of in. several 
cases m which the courts have decided to follow the F^nglish rule, though 
the correct rule has also been appreciated in other cases. Adverting to the 
cases in which the English rule was followed, an examination of them 
shows that all of them were cases of simple mortgages ;md in most of them 
the question of personal liability w'as raised in connection with an applica¬ 
tion made under old s. 9f». now- O. 34 R. fi of the Code of Civil Procedure.(D 

1748. In order to make out a case for persctiial relief against tlie 
mortgagor the mortgagee must bring his case within this section, apart 
rrom which he has no personal remedy against the mortgagor under this 
section. Of course, it is always competent to a mortgagor to make a 
covenant pay the mortgage-money. But such a covenant cannot be read 
into every mortgage-deed. But in a simple mortgage and an English 
mortgage such a covenant is necessarily implied. In a simple mortgage, 
he has to covenant for his personal liability.(2) and such is also the casein 
an English mortgage.(*> since in the former, according to its dehnition, 
the mortgagor binds himself personally to pay the mortgage-money " 
and m the latter, he also ” binds himself to repay it.” On the other 
hand, it is no essential part of an usufructuary mortgage, or a mortgage 
by conditional sale. Tn the former case the mortgagee agrees fo pai/ himself 
out* of the proceeds, and the mortgagor cannot be sued personaUv.(‘'> nor 
can the land be 8old.<6> And similarly in a mortgage by conditional sale 
the snortgagor stipulates that in the event of his being unable to pay off 
the debt, the mortgagee shall be entitled to foreclose the property, which 
dees not confer on the mortgagee any right to a personal relief .^ 


(1) Muftahoh Z($nian Khatt v. Inuyt- 
tuUnh^ l4 A. 513 : Hamidudditt v. Ktdaf 
Na(hn 20 A. 385 ; WnhiduuniftHU v. Oobuf' 
dhan» 22 A. 453 (401) ; Jaufj! Singh v. 
Chandur Afri(, 30 A. 388 : Kali Pershod v, 
Kaye KUhori, 19 W.R. 281 : MilUr v, 
Punganaih^ 12 C. 389 ; Anglo^Indiah 
Trading Cq. s\ Briefly, (1910) 8 I.C. (M; 
302; (rase of a rharge) Parbafi v. Oobinda 

4 C.L.J, 240; Bhugwan y. Pamteehtfari 

5 C.L.J. 287 ; Ram Kiehore v. t^urajdeo, ! 

(2) 8. 68(6) $ H>66 v. Rinehiden, 1^ 
W.R.t 214; Niiierjii Singh v. Srolt, 1" 
W.R.t 62; WahidunnieM v. Oobardhan 
22 A. 463 (461), P.B.; Abbakke v. Kinhiam 


utu, 29 M. 491 (495 i; Bhwjwan Dan u 
ParmeMhuari. T. C.L.J.. 287 ; wa.s a ease 
of a Bimple mortgape. thougli the Judgen 
laid down the broad principle that the 
proiniw to repay would imply a personal 
obligation uiilesB it ix otlierwise excluded • 
th.. p. 28fi. 

(3) .S. 58 (c). ame. 

I^.R. 233* 

(5) Munuoo Lai v. Beet Bhoobuu, 0 \V. 
R.. 283. (Thin case is cited in the Bill in 
Bupport of C.(o).) 

(0) Bulkiehen v. Legge, 22 A. 149 (169.) 
P.C.; Oovtnd v. Jaganuath. 12 K.L.R. 19 . 
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1749. Even a simple mortgage-deed may exclude a personal remedy. 
The question whether the mortgagee is or is not entitled to sue the mort¬ 
gagor personally is then a question mainly of construction.(2) No such 
ri'dit of .jclion, if not expressly given by the words of the deed, is to be 
implied from it.<3) Nor can such promise be inferred from a deed in which 
tlie mortgagor after proceeding to describe the property mortgaged con- 
tiiiuefl: i do hereby promise and give it in writing that I shall without 

any plea repay the principal with interest within the term of two years 
and which after other covenants creating priority concluded thus: •la 
the event of any breach of contract taking place on my part, the said banker 
is at liberty to institute a suit within the time fixed in this bimd and re¬ 
cover the money. ”(^) A mere promise to pay within a certain faxed penod 
does not import a personal liability, for such a covenant is entered into 
every form of mortgage. The crux of the matter is to see, what tejnedy 
it provides ill case of the mortgagor’s non-payment. Thus a stipulation 
by u mortgagor that, if the money advanced should not be re-pa‘d at a 
fixed date, the mortgaged property might be sold; and that if 
were sold for arrears of Government revenue or for other causes the mort¬ 
gagee might in such cases recover the money advanced by execution against 
the person or other property of the mortgagor, contains a personal covenant 
to pav but it is contingent on the sale of the property for arrears of Gov- 
.nniw-u revenue. If then this contingency does not l-ppen no person 
decree ca.i he .ibtaine<l.(^> Whore a usufructuary t! 

for the payment <.f interest at 12 annas per ccuit. P^'*' jt'^vas 

"h" mttg!^gecr‘pmVrrtyU'r ^e^ty “not only for payment 
bTllso^of i^nte?est" and that the mere f-t that the mort- 

gagor took a personal y,again 

mortgaged property from, ,„ort-age which ran thus: 

there was no persona covenant m ^„.ay to you from 

Since we have every day the firewood depot 

this date the rupees account ^in this manner every month. 

mentioned below.... to the terms mentioned above. 

If we do not give the sale-proceeds , you or those who 

an,l if we fail “fhe seeured'in Madras itself, 

ror^LTn^TBLlrK^nl^nlerand ?he^,alanoe of tola, arrears of tne 

principal money.’ 

-»• “iT-f vo: 

S^^r Clad prS^erti^a.*’;: make'nrobiectMn 

22 MX. . 47 ; 13 l.C. ’3 ; v. Eebeudra. 15 C.W.N. 722; 9 I.C. 660 

MunmUil. 1 Pat, L. . . Chintaman v. Dulan, 7 AX.J.. 

Jethamfil v. Saroo. 58 l.C. lAft? . fnllnwinc? Muhammad Humui >• 

{2\ Martin v. Pur&ram. 2 Agra, 124. 1087 , following distinguish- 

fntS'aZaZ’Locfu.nAism, 6 50 

{4fN«ro?am V. Sheo Parga.h, 10 C. ( 7 ) 5 tn<,iec v. Tiruvenffadam. 13 M. 19 
740 (742. 743). P.C. 
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which the two funds were available anrl th proscribing tlie order in 

.t and ,vhe„ I have the^naans.'^f wilT.-caK^ th; land' l''" 'Z ' "^V' 

With interest, and take back the bond ’'(S) 4,^ i V ” * ''' ''' 

followed by those words: ■' ]f I f.,i'| t, where the covcnaiii \\,.x 

said hihviiiU, then you shall receive the viui“‘ortgage-aiiioum in lla 

Minn KalavaM of whatever ye^I .n y p" It />> 

following:-- If the Inortgtgl cSi'L ?o ku^w of^ "" 

may. at that very time recover his monev bv snin ^pothecalujii, he 

I wish to pay off the mortgage in part, it sLlUe im|o™ble'"^Sr‘T^'' ‘"“'i '* 
case the mortgagor had promised to pay interest ^ ^ another 

m l eu of which ho would deliver to mortgLfe a TneoXV'*'' 
fruit every year; failing which he would pay the Imerest in -.“n 

pound interest at a certain rate • the ^ ^ com- 

years. Tlie mortgagee sued on the covenant.'^ ThrHi'S"'^enr'; helTld'i’ 

there was no personal covenant to pay interest K..t ^ ^ 

Council hehl that there was clearly a ^Ssdmd coven into 
year to year and that the mortgagee’s suit f'r ^ 

maintainable.(6) The word /idndSf.r in «'C«very of arrear.s was 

to constitute a pcTsonalTovdJiant.^^^^^^^^ -Saa-mortgage has been held 

1751. 4 personal covenant need not be express l,ut tn-., i • , 

Implied pereonel context. Indeed, mortgages dm;7n up'i^Tf'' 

coveiuEts. mofussil, usually by a poorly e(iii|pn<.d nennv °l- 

( dr 1 escape circumlocution ’ ^nart hmlv.,^ / '"r’ 

nntful cause of variety, the interpretation of de'.^N fmm .n 
from similar docunvents is at least a danffemi. • i t derived 

V K.. observed: “ You have in faet nTn • ^ as Jesse) 

especially in some cases of wills, has’becai re,L'rkabi?'*’" ^Th^ 

document A. and a judge formed an opinion as to its constrl^ 

■came document /?, and some other judge has said thnt ;? ri 

from document .1- not sufficiently toTtor the 0 ^^L.- 

cc.nstnies ,t in tJie same way. Tla-n comes document r 'T] 

then compares d with document B and savs it diffn*. ’ 

Ihcrofor.. ho »h„ll nonrtrno it in tho snmo 'iwiv tfL'il,?' '“'I"' 
---- ^ the construetiori 

327 P.C. (Lord MarnaucMen in f ' 

ftssvimwl that tlio Hiah iSJt \ ' 

j5=K5SSS|i 

Ib. •« "“-.n. 

aia'in??'”/**"' X- (1805) BP I 


(1) Dull v. Nitichand. 4 

13.L.R.. Ap., 48. 

V. Dtl,tndra. 16 
■C.W.N.. 722 ; 0 I.C.. 060. 

hcr'^TiT*^*”*' f M- 

fiioakami v. .9owundram. 1 M. 131, 

A.WN^^loa f* 

(8) Madappa v. Ramkrithna. 35 B. 
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has gone on until we find a ducuuieut which is in totally different terms 
frona the first, and which no human, being would think of construing in, the 
same manner, but which has by this process come to be construed in the 
same manner. ”<i) As an illustration of this tendency may be cited, a case 
iu which the obligor wrote: “ My paternal grandfather executed a d^d 
stipulating thereby that you and your descendants would, from generation 
tc generation, get the sum of Rs. 2,400 a year from the charao (offerings) 
of the deity Baidyunath. Agreeably to the terms of the said deed y^ 
shall continue to get from year to year the said sum of Rs. 2.4W 
from me and mv representatives. Here it might be urged that the fund, 
out of which tile payment was to be made, being clearly designated the 
obligee could not recover it personally from the obligor. But the Court 
found that the last- clause controlled the recital and made the covenant a 
personal one. But in on Allahabad case where a deed, the terms of which 
othenvise created a usufructuary mortgage, concluded with a covenant on 
the part of the mortgagor to pay the mortgage-debt on demand, the Court 
held that the mere insertion of the clause unaccompanied by a hypotheca¬ 
tion of the property was insufficient to create a personal liability.^ u 
the Madras Court has, in cases dissented from in Allahabad laid down the 
contrary.But according to the view taken in Allahabad, if to tne 
covenant had been added the words indicating that until payment, c 
ni.ort'^a^^ed property should be liable, then there would have been undoubted¬ 
ly a personal covenant on the part of the mortgagor upon which he won d 
have been liable.(S) But it is scarcely necessary that these magic 
conclude the covenant. For if the mortgagor say ‘ Here is an •'! 

mortgage: but I promise to pay the mortgage-money, can it be said that 

the personal covenant is insufficient? 


1752 A covenant to pay has. however, been held to be implied from 
. ^ . the statement that the principal has been received nhere 

ImpUed prom^e. recovery is expressly stipulated for. If 

the. mortgagor provides for the payment of interest and 
deliver possession of the property to tjie mortgagee, s i . 
remain inpaid at the end of the year but nothing is "t«tcd as to ho^ the 
orincinal is to be fepaid. the transaction would be construed as a simple 
Ctg^ge su^ect to "the’persona! liability of the mortgagor.^^) There can 
be no implied promise to pay where there is an express promise to pay m 
particular manner, and on a certain event happening. 


1753 No Promise. —Tt has been already observed before that a cove¬ 
nant that* the mortgagor sliall be personally liable to |niy the i«<^rtgage- 
monev may be presumed in a simple as well as m an English ^ | ’ 
rss 139.5 1745—1749) but it cannot be presumed in a usufructuary 

umrtga^e or a'mortage bv conditional sale (§§1375-1379). In such 
cases® personal liability®must be a matter for express contract^ In fnct 
in any case, there is no room for implied promise when the contract is clear 
ns to‘the mode and manner of payment. Personal covenant should not oe 


(1) Aspden V, Seddofi* 10 Ch., 396 
(307 308), so the same effert in Etnmws 
V. Bradford. 13 Ch. D.. 403: and In re 
Tanquera}/. 20 Ch. D.. 481. 

(2) Oirijanund v. Sailajanund. 23 C. 

045 (065/666). ^ 

(3) Kashi Rofn v. Sardar Singh. M 
A. 157; followed in Krishna Bhaichand 


Hari Janardhan. 10 Bom. L.R.* 


) jRamayya v. Guruva. 14 M. 232; 

V. Oopala. 17 M. 131, 

) Jafar Husen \\ Ranjit Singhf 21 a. 

) Tashi'onf v, Vithal. 21 B. 267 (272). 
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speJt out of t‘«iuivocuI ciicumstancos ^vhich may or mav not fav.au a p. r- 
Bonul habihty ou iht- part of the mortgagor. WIktc l\vo"l)rotlR'r> 1 an.i H 
executed a deed of mortgage to the wife of Z). and repayable in 17 vear^’ 
uud on the same date D took a lease of the same property for a term of 
Jo years, jn which D promised to pa\ the stipulated rent To his wife C so 
ong as the mortgage subsisted, after which the rent was to be paid to the 
lessors. It was also provided in the mortgage-deed that the interest dm- on 
the mortgage-money should be paid by D, C having transferred her mort¬ 
gage to ano^Jer. and D having failed to pay his rent to the assignee, the 
latter sued the mortgagors .4 and B. for interest. But it was held that the 
two contemporaneous deeds constituted a tripartite contract intended to 
relieve the oWigors from any responsibility in respect of interest and to 
entitle the obligee to look for liquidation of interest solely to the source 
pointed out.(i) So where m a contract construed to create a charge, the 
obligor after setting out the terms of the agreement to finance his manganese 
business stated that the same shall he pai«l or deducted from the sale 
proceeds of the ores, the ('ourt held to exclude an implied personal 

covenant.(2) * • 

1754. It has already been seen that a usufructuary mortgage as such 

PATMUil cove- covenant to pay (§ 1381). But 

unt in usolruc- ^ covenant might be superadded to its usual terms 
tu»ry mortgage. 'vhen the transaction ceases to be a pure usufructuary 

.mortgage.(J) in whicli case the m<jrtgagce would be 
entitled to sue thereon under clause But dot's the addition of such 

a covenant convert a usufructuary- mortgage into a simple usufructuarv 
mortgage, arming the mortgagee with the right of sale In Madras such 
a covenant is: held to have that effect(5) but these cases have been dissented 
from m Allahabad (*> where it has been ludd that a mere covenant to piv 
apart from any intention indicated in the deed to charge the mortgaged 
property with the payment of the mortgage-dcht cannot convert the nature 
of the security so as to let in the right of sale. Such would be the case 
if it gave the mortgagee liberty to recover the mortguge-monev from the 
mortgagor and his other properties and that until the payment of the 
inortgage-debt ‘‘ tlie mortgaged property should in everv wav remain liable 
for damages, interest and deficiency of profits •'(?) the cuimilative effect of 
which circumlocution was held to let iu the right of sale <8) 
sale of the mortgaged property is impliedly nutliori/.ed in everv mortgage 
m which there is a covenant to payCf) but there is scarcely anv room for 
implication when in a usufructuary mortgage the inorlgagce specifics the 


(1) OhiiinapntnaM v. TntlnkumtiUa. 27 

M. 66. 

(2) Anglo hnlmn Trading Co. v. firUr- 
ly. [1910j, I.C... (Meti). 302. 

167^^ 26 A. 

(4) Mudko Prasad v. Devi Dial, (1601) 
A,W.X.. 168; Xarpat v. Pam Surnn. 
• Chintaman v. Dulari. .33 A. 
107 ; Prabhakal v. Dnvlatro, (1876) B. 
P.X. 120: Balabhai v. O'ol,raj, (1805) 

310; Pargan v. Mahafam. 6 C. 
L.J., 143. 

(6) Ramayyei v. Ouruva, 14 M. 232; 
Pivakami v. flopala, 17 M. 131 F.B.: 


Panguya y. Katimulhu. 27 M. 520. F.B.; 
Snrdar Smyh v. (^oUevtor. 10 OX\ 14. 

(_0) Kashi Bum v. Sardar .Singh. 28 A. 
i-n : tovtlie .same effiw-t Liuthmeshar v. 
iJookh Mochan. 24 (\ 077. 


(7) Chinnopnt/uim 
M. 80. 


Tadakumalla, 27 


(8) Ja/ur Husen v. Banjit 21 

A. 4 : explained tn Kashi v. .Vardor 

.'^ngh, 28 A. 157 ()00): Carpel v. Bqm 
BaUtn. 4 A-L.J. 130; ^'r/rpe/ v. Bam 
.Sara/i, 30 A. 162. 

(9) fi. 08 (b): Knniiaya Kalitnvtjiu, 
27 M. r>2«. P.B. 
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mode of its discliiiige aud wlucli is inconsistent with an implied power of 
sale. In another ease referred to and decided by a I'ull Bench in Madras, 
the usufructuar\ mortgagee sued for recovery of the money and for sale of 
tlie niorigaged property on the mortgagor’s failure to secure possession, and 
the (juestion was whether on the strength of this section the mortgagee 
could enforce that right, but the Court held that “ the right to sue for swe 
is not provided for by the contract between the parties and is not to be 
foimd in section 68 without doing violence to the language of the section. i > 
Hut tlie mortgage being usufructuary, it was conceded in the course of 
argument that the mortgagee could have at the same time sued for recovery 
of possession—a concession which might have been met at the Bar by a 
statement that the mortgagee had sued for sale because be could not obtain 
quiet possession. The Calcutta High Court was also in one case ^nchned 
to the same view, and in the circumstances mentioned in the section, held 
the mortgagee to be entitled to have the money substituted lor 
property.(2) But a discordant note was struck in a Bombay case, whiten, 
though decided without reference to the Act, considered the effect of this 
section on the rights of the mortgagee who was held entitled to sue for the 
sale of the property without waiting for the expiration of the tenn. 
Much could be said in favour of either view, and the question should m the 
majority of eases be one of construction. (§§ 1749—1752). But still cases 
must arise when the legal operation of a mere covenant to pay remains the 
sole question to be considered, and on which there appears to be a sharp 
conflict between the several Courts. 

1756. Remedy on Failure ol Consideration.— Though this section 
enumerates all the cases in which the mortgagee is entitled to sue the 
mortgagor for the mortgage-money, it does not deal with cases in which the 
mortgagor would become liable where the mortgage itself is void In such 
a case, there being no mortgage, there is no longer any relationsh^ of 
mortgagor and mortgagee between the parties, and if, therefore, the 
gagor is then liable, it is not qua mortgagor but rather as a trustee that 
he is liable For instance, where the subject-matter of the mortgage is 
untransferable the mortgage would be void but the mortgagor must then 
pnv back to the mortgagee the money the latter had advanced on the 
securitv of that mortgage. This liability to restore the benefit he has 
received under the void mortgage, is a statutory liability which o^y anses 
on determination of the nature of the mortgage and it is only from that 
date, and not from the date of payment or promise, that limitation would 
commence to run against the mortgage.(5) In other words, the rnortgagee 
mav recover his advances at any time within three years from date of the 
decree declaring his mortgage void.(« But such cases must be discnmmated 
from those in which there was no contract at all, in which case there 
equity requiring recognition at the hands of the Court.Where, foi* 


(3) Venkfitrrio v. MahabaUshu?ar, 2h 
B. 241 (245). 

(4) Cf. s. 86. Trusts Act (II of 1882). 

(.5) Art 7fl, Lmitation Act; Bassu Kuir 

V. Dhi4ft Si»gh. 11 A. 47 (56. 57). P.C. 

(6) 76., p. 57. 

(7) Mohori Bihee v. Dharmodas, 30 C- 
530 (548). P.C. 

W.B., 7 


(1) Arunachalam v. Aygorayyati. 21 
M. 476 (481). in which the Allahabad 
case." are not mentioned. To the same 
effect ohitcr in Snmnyya v. Nagalingam.. 
15 M. 174 (178): see also X’eeranna v. 
Midhukutifiru, 13 M.L.J.R., 430. 

(2) Bam Jeivan v. Jngarnath, 25 C. 
460 (454); Pitamber v. Ram Sarun, 25 
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« >'«■>» a n.inur, was Incompetent to contract (D or 

V h n o' PO"''- or oot in ac^dance 

oV requnemeuts, it was held to be no case for restitutions 

of beueht recetved un.ler the contract, because there was no contract ' ah 

e ll P0”« - KOO<l deal might be sai.l on the other shkol Wh^la 
kmplc trustee look a loan from the temple funds on the securitv of hi'a 
noitgage and in a suit instituted under s. 92 of tlie Code of Civil Procedure 

mn-.l th "'O trustee was held liable to 

tepay the amount even though his ,„„rigag<. had a currency'f„ra) yearlH; 

1756. The ooveu t I ,a,l rnu with the land, so that the 

Does not bind the assignment of the equity of rodemution 

I'IgnTe . """1. ™ 'he pa.7 of‘ tire 

continues liable ui.on\is covem nt ev u, 'f'l '“l ’i'"''' "'or'gttgor “till 

of redemption (» unless the ■ilianee'^ t'*' i'"* P,’“'*ed with the equity 

volunteer! has irnlml”''! 1 “ 

IS tiri/r'le'li^nar'i hi'b!! 

new right to redeem'’wMI spring up !n his'favour*'"am^* tlie mortgagor, a 
absolutely assigned his equity of n-d.-mptio,, which hf ‘ 
against the mortgagee subiect f.. th. . Lm S exercise 

right would remain^inaCt/d even f : A Ins assignee.^ And this 
of redemption the assignee has fnrDie.- i ‘»^s>gnment of the equity 

original mortgagee or to some other persm^'-^^S, eh'rmo^ 
tUe new mortjfaRee t\ frcsli infer^^t In tu^ ^ ^ * ! f j mortgage creates in 
not impoKc any nrldltion il luirrlen / r r i j’^demption, but it does 

mortgagor rna.v' cxonV'dllilr',-/;,.;;, ! 1 Islal' 

assignee assume it with the coneurrenen !,f A by making the 

entering into a fresh covenant with hit,, HC short by 

nlone that he would redeem tlie *' ^ mortgagor 

gagee cannot enforce it no) sufficient, and the mort- 

the purchaser of an equity of redemnf‘m’' settled that 

upon tile mortgage The arounds , f t\ pa.v off the monev due 

!*rice is given for'^thr.t pronertrbw.; *<> that a less 

the original mortgagor .*^1,Lin- parted witl^'A-''charge, and that 

-i-iliW to -ee.nZ/;r!’lZm:™nZ:!!’SZthrZ: 4 ;:^‘£| 


iswK *"■" 30 (■„ 

(3) ^ the subject discuased under S.7. 

fIM 1 Kalahasti. 

(«»21) M.W.N.. 172; 02 I.C.. 60ft. 

(ft) In re Errinaton 118041. 1 Q.B.. 11 
/A» ^nmanial. 34 A. 63. 

(0) Kinnaird v. Trotlop,. 3ft Cb. D.. 630. 
gi^y’ "omkaran v. Raja Ram, [1024]. A. 

V. Hffutrie, 37 Beav.. 340; 
28 Beav.. 341; IFn/*er v. Jo»ts. L.R.. 

39 


ft Ch ' 277 'i, Morris. L.R.. 

I ra.Mo«. 044 T' ^ 

fiSo’lfHftt"'""''''' Ch. D., 

(m^lhidt/hsm-nr v. Ramshandrarav. a 

I*. 4w*l* 

Ml) Tueddell V. Tweddell. 2 Bro. C a 

128; Wartng v. Words. 7 Vee. 332; Wot- 
V. OoUik. [18931 2 C?h. 6 I 4 ; 
o-jV Counties Bank, [1912] 1 
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tc redeem them b\ virtue of his personal covenants, the assignee must in 
the absence of a contract indemnify him.<^> 

1757. As u general rule, and in the absence of a contract to the 

contrary interest due on a mortgage is as much a charge 
property as the principal amount of the loan.(21 

It is in fact jui accessory to the principal and is treated as 
a part of it for the purpose of recovery.While then as a rule the pay¬ 
ment of interest is not separately recoverable, it may be so recovered if the 
coviuiaiit is distinct from and indeptmdent of the claim of the mortgagee to 
recover the principal sum,(^^ which is within time.<®J Such covenants are 
usually inserted in liinglish mortgage-deeds to enable the mortgagee to sue 
for overdue interest without calling in the principal after the date fixed for 
the payment of the latter.In such mortgages, the covenant to pay 
interest is a separate contract from that made to repay the principal sum 
advanced. 'J’hus the mortgagor may say: “ 1 will continue to pay interest 
every year. In the year in which interest remains unpaid I will deliver the 
property into your possession without any objection,” whereupon the mort¬ 
gagee may sue on the covenant and recover his overdue interests as often 
.IS default is made in its payment, by sale of the property, and since each 
breach gives rise to an in(lepen<lent cause of action, his subsequent suit for 
recovery of the principal and interest is not barred by section 43 of the 
(’ode.(’>" But if the breach of covenant to pay interest has been otherwise 
provided for, as where, on default of payment of interest on the due date, 
interest is agreed to be chargeable on the arrear and at an enhanced rate, 
the mortgagee cannot maintain a separate suit for the recovery of interea 
inasmuch as the deed having itself provided the remedy for a breach, no 
other relief can be regarded as consonant with the intention of the parties. 

1758. Where the condition is that, upon the security being exhausted. 

the. mortgagor would be personally liable, the mortgagee 
LimltatloD for jg Hbertv to seek the alternative relief, in the same 
personal recovery, (S) in such a case. the. limitatAon being six years, 

from the date on which the mortgage-money became due. it will be a ques¬ 
tion whether the personal remedy is within tune to be enforceable, 
has been distinctly pointed out in the Calcutta case that Article 132 only 
applies, to cases where the claim is to realize money from the saj® th 
property. The decision of the Privy Council(«> to the same effect may now 
be taken to have finally settled the question rulings 

must, therefore, be considered as overruled. Where the 
to enforce his mortgage on the ground that the mortgagor, a Mahomedan 
female, had not underltood that she was incumbering her property to secure 


(1) Mills V. United Counties Bank, 
11912] 1 Ch. 231 (242, 243] ; Bam Barai 
V. Sheodeni, 16 C.W.N., 1040; 16 I.C. 
73. 

(2) Oanga Bam v. Natha Singh, 5 
L. 426 P.C. 

(3) Hollis V. Palmer, 2 Bing., N.C. 
713- Dhiondi Bam v. Taha Savadan, 
27 B. 330 (333). 

(4) Yashvant v. Vithal, 21 B. 26 (27); 
Madappa v. Bama Krishna 36 B. ^7 P-p- 

(6) Hollis V. Palmer, 2 Bing., N. C, 713 ; 
Dhondi Bam v. Taha Savadan 27 B. 3dO 
(883) cordra Thair Maistry v. Chetty 41 


I.C., (R) 72. 

(6) Ibid. 

(8) Kannu v. NaUsa, 14 M. ^7 

(9) 3fi7fer v. Bunganalh. 12 C. aoa* 

(10) lb., p. 396 ; Sheshayya v. Anamnia, 

10 M. 100; Bathnasami v. Subraman^f 

11 M. 56; in Bulakhi v. Tukarambhat. 
14 B. 377, three years were held to be tn 
limitotion but the fact that the 
sued upon was registered was proba y 

overlooked. - .p« 

(11) i?anHim V. Kalka, 7 A. 602, P- 
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her husband s debt, or that the debt incurred by her husband was applic.l 
for her benefit, and the mortgagee thereupon instituted another suit wh oh 
was opposed on the ground of limitation, the Court held that- the decree of 
the Court holding that there was no binding contract enforceable in law 
brought about a new state of things and imposed a new obligation on the 
debtor, who could no longer allege that he was absolved by the creditors 
being entitled to the land instead of the money, and that she became bound 
to pay that which she had retained in payment of her loan, the date of the 
decree giving date of the failure of an existing consideration within the 
meaning of Article 97 of the Indian Limitation Act.tb 


1759. Mortg^or^s Wrongful Act or Default.— Another ease for personal 
GlAiiM (b). liability arises, where the mortgagee’s security is either 

impaired on account of the wrongful act or default 
of the mortgagor. Where, however, it is lost or impaired, but not by his 
wrongful act the mortgagee is still entitled, according to the last paragraph 
to demand from him a substituted security. But in this case, the mort¬ 
gagee must not be in pari delicto. 

This is however, a matter for consideration elsewhere i 77 g ^ 
far as regards the right of the mortgagee to sue his morfonort • ^ 
of the deprivation of his securitv due M fh^ - mortgagor m consequence 

compulsorily acquired under the I ind A property is 

or in Lcx2tio„ ora p “IdT'" n" '“■'‘■“‘"“'-■'I 

failed to redeem or because of incumbrance which he 

is guilty of the wJonglurac” o^deilirfor 

!:n';ii'tlovrntt.!'’i;it:L^ “’‘sedlon'e-^^ 

put in exccu^iSrwas nurlnl? mortgage, and which being 

held entitled to sue for th! ^ mortgagee himself, the latter was 

oeing immaterial that hr! b #1 h' on the basis of this clause, it 

sue bslir ^ himself purchased the property His rielit to 

8ion and thTTacfthTh***' failed to secure hhn quiet posses- 

could not STnmvn *»>' advancing more money 

Xr mortoSJ -t ® mortgagor’s position.^ So. again, whore the owner 
di/in. it under an unregistered deed, sells it for valuable eon 

Hiderafcion by registered deed to one who has no notice of the mortgage, the 


Afls*? i"™"® V. NajmunUM, 28 A. 

IS* b *'*"»*. »1 A. 

*•«*, ** principle is stated ; 
187?) Contract Act (IX of 

*«ffAuna/A v. Dadaji (1822) B. 217. 
(8) HanseAondro v. JCe^Aabe/tandra. 64 


I.C.. (C) 785. 

(4) Sujjftda V. Janici. 20 O. C., 250 : 

42 I.C.. 793. 

Bhoianath v. Karba Mohan, 7 I.C., 

(6) AhmaduUah v. Salat Bakah, 27 A 
488. 





THANiit-KK ciF J'lJOl'UiCfY 


_ -.. [S. 68. 

luortgiigcL' cajiilut- blit be- lield to be deprived of his security by the wrongful 
act of the mortgagor so as to confer on the former the remedy provided by 
this section. 

1760, If the mortgagor suppresses from his creditor the fact that the 
propiTiy given to him is subject to a previous incumbrance, the mortgagee 
may. witlicjui waiting for the expiry of the stipulated period, sue him for 
llie reco\i-i*y of his money’.<2) Similarly, where the mortgagor, an 
oceupaiicy-hcjlder. well knowing that he was holding an untransferable 
estate, uantgaged it. the inortgagei* was held entitled to sue for the 
mortgage-money.t^* A sale or surrender of the mortgaged holding to the 
landlord under circumstances ordinarilv entailing extinguishment of all in- 
cuml»rances, would not extinguish the mortgagee's Hen. if the transfer was 
collusive or made to defraud him of his right, in which case the mort- 
gagcM' may enforce his lien against the lanrl in the hands of the landlord. 
So. it has been held in Allahabad that an occupancy-tenant cannot relinquish 
his holding to the prtqudice of the usufructuary mortgagee whom he had 
put in possession.If the mortgagor fails to reconv(*y the property in his 
possession, according to the covenant in favour of the mortgagee, the latter 
is entitled to a money-d(‘cree.t^) And since it is the duty of the mortgagfir 
to protect Ins creditor's security, where a stranger attaches it in execution 
of a decree against the mortgagor, and tin- latter unsuccessfully objects, but 
does not, as he laight have done, sue him to establish his right to the pri‘- 
perty.<’> he lias been held personally liable to the mortgagee.Such would 
be the casi‘ where the mortgagee is dispossessed by a person holding a better 
Mtle than the mortgagor.or by the force of adverse possession.-Vn'l 
st\ wh;r<“ the mortgagor mortgaged ten fields to secure payment of a certain 
debt aft. r tift •en vc.irs. and it subscqucntlv turned out that he had no title 
to six of tho fields, which belonged to some one else, the mortgagee was 
hold entitled to bring to sale the remaining four mortgaged fields, notwith¬ 
standing that the term had not expired. 

1761 'Phis view was taken in a case which arose before the Act was 
extended* to the Bombay Presidency. Indeed, this view is in accord w.th 
the Emrli-^h practice (^2) where it is pointed out that the failure to pay even 
interest" would, in a mortgage prepar ed in t he most ordinary form, release 

(1) Appasami v. Virttjjpa, 29 M. .102 ; 

SukbdaH V. Shfofifv, (ISOl) A- W. N. 52. 

(Case of two successive unsufrut-iuary 
mortgages—first mortgagee held entitled 

to sue for mortgage-money.) 

(2) Radhn Cbaran Saha v. Parbuttee 
Chun, Dull. 2.5 W.R.. 51 ; Syud SayetAlt 
V. Syud Mahomed, 7 W.R., 
i/.vin Acharjee v. Oovittd Sahoo, 9 C. 234 ; 

Bhola Nath v. Hare Mohan, {1910] 7 J.C. 
tCal ) 251 ; Ahmadidlah v. iSamr Bnkeh, 

lJ05) 2 A. L. J.R.. 241 (243). 

(3) Ooneah Singh ,v. Sujhar, Kuar, 

To A 47 * ArunnehaUam v. T eerappa^ 

4 Bur.' B.J.. 117 ; U) I.C. 864 : Debi Prasad 
V. Sheo Narain, 43 A. 81 ; contra Bhan-am 
Prasad v. Qulam Mohamad, 18 A. 121 ; 

Murlidhar v. Pemrai, 22 A^ 205 F.B. ; 

Ttdsi Ram v. Sat Narain, 43 A. 81 ; Har 
Prasad v. Sheo Qcbind, 44 A. 486 (see § 

1587 A.) ^ 

(4) RmnMranda^f^ v. Bampergash, 61 


C 283 

(5) Badri v. Sheodhian, 18 A. .154; 
Rannu v. Rafiuddin, 27 A. 82. 

(6) Hiralal v. Ohasitu, 16 A. 318. r- 
B.; Saravanna v. ChinnammaU 16 M. 65. 

(7) S. 283, Code of Civil Procedure 
(Act XIV of 1882; now O. XXI. r. 62 of 
Act V of 1908). 

(8) Qopalsami v. Arunachella. 15 ^l- 
304; Purlhad Chunder v. Chundee Churn, 
(1853) S.D.A., p. 675; Annund Chunder 
V. Soobul Chunder, (1857) S.D.A.. p. 1195; 
Bhugwan Acharjee v. Govind Sahoo, 9 C. 

234, ' 

(9) Ram Suran Misra v. Gur Prasad, 

43 A. 484. „ 

(10) Mg. Po Kin. v. Mg. Kyaur re, 
2 Bur. L.J. 47; (1924) R. 143. 

(11) Fenkafrao v. Mahabafeshuar, 26 «• 

241. ,, _ 

(12) Seaton v. Tu^yjevd, L.F.., H 
691. 
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before exercising his powers which ho possesses as inortgaVo;., Th, r. can 

Ivhfo) contract opens up to the mortgagee liis remedv, tlu 'natuiv ul 

jUiich has alrea^Ty been discussed before (j 1736). A mortgagor who after 

incifnT. prupertv.^i^ea.es another 

morU^^^r Pip/t description, in consequence of wl.ich tin- second 

mortgagee ejects his predecessor in possession, the latter has nis ivme.lv 

r vemre"-n to ,>av Government 

mnrtt. . JJ ** »ot mortgaged, and, in eons, qu. nce the 

can recover his c aim. against the mortgagor, obtaining at tlie same tinie 
lieu over the surplus, if any, from the sale.(2) But before he recovers this 

whu7he^Ltd’'G’ '* «hew that, the usufruct of the propeitv 

^\hile he held the mortgage, has not satisfied his debt W But since ii/ a 

penr the'^Vrt is put in possession of the pro' 

io&s uLTh^ necessarily covenant against its sale, it 

fWivp,t pf* ^ ^ redi-mption, and the mortgagee i* 

■ir or thi mnrf'’''” ^ consequence, hf cannot 

sut for the mortgage-money.C^) And so. in a case, when* the mortoaca-d 

premises were attached, in execution of a decree obtained hv a third parlv 

n^nnst the mortgagor and the mortgagee preferred a claim which Va'v 
u^rhekl •; P''^"''ses were sold, and he was dispossesL-d. it 

that \inep tbp 1 by him. against the mortgagor for a ,>ersLa] decree. 
Uiat since the latter had notlimg to do with the erroneous order which the 

t“"‘‘ ‘‘ aside, he could not maintain the 
auit.( So. again, whore the second mortgagee, who had not undertaken 

Gpt disjwssessed hv the latter the mere 

fact that he might have retained his possession if he had redenned thit 

rfoftfp’^-r/T^b t-’ -- on tlm covenimt 

or for the right which accrues to him on his dispossession.(6T 


1762. The mortgagor^ liability under a void deed depends up n the 
Void Deed. combined effect of this clause and the law of estoppel. 
«or»a , V.' 1 . X puch question arose in the case of a usufructuary mort- 
Off "o personal covenant to pay. The deed was not 

i;5k'r^ tested whereupon the mortgagor claimed exoneration from his 
M y under thiR section. But his objection was overruled by the Privy 
ouncil, with the remark "that the position of the mortgagor under this 
section cannot, by re^nson of the non-attrstation of the deed, be better than 
it would have been if the mortgage had been duly attested. ”( 2 ) 

•only mean that the mortgagor cannot claim exoneration from his liabilitv 


, f*) V. (1001) A.W.N. 

if ir OtypoUami v. Arutm 

*Mla, J6 M. 304 ; Jhabbu Ram v. Oirdhn, 
•AtnyA, 0 A. 298.. Lingrt Reddi v. Sam/ 
Hau. 17 M. 469. 

Jhabbu Ram v 
ihrdhan Singh, 0 A. 298 ; Sa*i}aba Khanda 
pa V. A6a;t Jotirav, 11 B. 476. 

• (3) Hurdeo Narain Singh v. Fuzh 
1 W.R.. 270; Ram Din v 

XaUca Prosad, 7 A. .^02. 

(4) Lallubhti V Narain, 6 B. 710 


Khfinjt V. R/ima, 10 B. .-ilO ; Ookul v. Shri- 
mtil, 6 Bom. L.R., 288; Davani v. Ralna 
ChtUi, 6 M. 417. 

(5) Oopalammi v. Arunn/'hella, 16 M. 
304. 

(6) Ramjanam v. Kunj Behdri, 63 I.C.. 
(6) 253 ; Worihingtoti v. Abott (1010) | 
Ch. 688. 

(7) Ram Narayan Singh v, Adhiiidra 
Nath, 44 C. 388 ; P.C. ; contra AngUtkup- 
pier V. Periakakuppa, 42 M. 678 mi»t »>o 
deemed overruled. 
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qua mortgagor eveu though a deed purporting to be a mortgage is not a 
mortgage in the eye of the law. This raises other questions upon 
which the Courts are by no means agreed. Where, for instance, the mort¬ 
gage related to property, e.g., an occupancy holding the transfer of which 
is prohibited by law, is the mortgagee entitled to sue for his mortgage- 
money as on. a failure of consideration or by way of a compensation as 
provided in section 65 of the Contract Act, or this clause ? There are cases 
in which the mortgagee has been held as entitled to no relief.But Sir 
Lawrence Jenkins delivering the judgment of the Privy Council said 
“ Section 65 deals with (a) agreement enforceable by law; and (6) with 
agreements not so enforceable. By clause (j;) an agreement not enforce¬ 
able by law is said to be void. An agreement, therefore, discovered to be 
void is one discovered to be not enforceable by law, and on the language 
of the section, would include an agreement that was void in that sense 
from its inception, as distinct from a contract that becomes void.”(*> In 
the case before their I^ordships the reversioner had professed to transfer 
an estate over which he had-no more than a spes successionis. The agree¬ 
ment was therefore held void but nevertheless the vendee was compensated 
under section 65 of the Contract Act. It would appear that there is no reason 
why the mortgage of untransferable property may not justify a claim under 
this clause. 


Plea must 
raised. 


The case would, of course, be different if the mortgage was tainted 
with fraud and the mortgagee was a pari delicto in which case it will be 
subject to the rule embodied in section 53 the effect of which has already 
been considered. And even apart from fraud cases are conceivable when tne 
mortgagee may by his own conduct preclude himself from the remedy 

provided in this section. 

1763 If ^ suit is brought for money under this section, it is the uty 

of the mortgagee to specifically plead the circumstances 
entitling him to obtain a personal decree against the 
defendant. If he omits to plead, the Court uiU not of 
its own accord, take notice of it. And if according to his own s Sj 
he is not legally entitled to the remedy claimed by hmi the Cmirt will 
reject his plaint, or dismiss his suit, even though the defendant may not 
have taken an objection to that effect. 

It is immaterial under this clause that the deprivation does not effect 
any perceptible change in the value of the seciirity. The sec ion 
inequitable if it is construed too literally, but there ,s apparently no reason 
whv it should not be so construed, although, no doubt, ^here may be ca^s 
in ‘which the loss occasioned is so insignificant as scarcely to for the 
intervention of the Court under this section. The rule then to apply ^^oul 

be De humini-is non curat __ 

6 A. 298: Koobehand v. Mtwohar Lal» 
(1853) S.D.A.. N.W.P.. 272 ; Bhotvanee 
V. Biehe.’thar, (1853) S.D.A.N.W.P.. 591. 

(5) Cro. Eliz.. 353. “Law 
care for (disregards) trifles.’* 

Court is not bound to a strictness at once 
Itarsli and pedar^tic in the application 
of statutes. The law permits the quali¬ 
fication implied in the ancient maxm 
—De minimis nov enrol lex.” Per Sir »• 
Scott in The Beuard, 2 Dods. Adm. K.. 
269. 


' (1) Bhawoni 'Prosod v. Qulom Mnho- 
med. 18 A. 121 ; Murlidhor v. Pemraj. 
22 A. 205 F. B.. TuUi Ram v. Sot Narnin 

43 A. 81 ; Hor Proaad v. Sheo Oobitid. 

44 A. 486 ; Knnhai v. Tilnk, 16 I.C.. (A> 
42; contra Debt Prosod v. Sheo 2^aTnin. 
21 I.C.. (O) 681 : ArunchaUam v. Veerappo. 
4 l ur. L.J.. 117 : 10 I.C.. 864. 

(2) Hamath Kunicar v. Indor Bohodor, 
46 A. 179 (184) P.C. 

(3) Debi Prasad v. Sheo Naraiti. 21 

I.C.. (O) 681. , 

(4) Jhabbu Ram v. Oirdhari Singh. 
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1764. It IS noticeable that whily the next clause visits the uL<.rl.^no,,r 

Limits 01 tho T:, <^o“^oquences of the acts of '' any other pei-ron,' ’ 
rale. this clause limits his liability to his own " wrongful act 

. • j default. Again, this clause only comes in if the 

mortgagee is dcpiiecd of the whole or a part of his security, whereas the 

protects him if he is only deprived of his right to present on- 
jojment of the property. The difference between the \^orking of the two 
clauses may be thus illustrated: If after the creation of a usufructuary 
mortgage, the mortgagor creates another mortgage of the same character 
the subsequent mortgagee dispossesses the prior mortgagee, tlie prior 
mortgagee has his remedy under clause {c) for disturbance of possession. 
If, on the other hand, owing to covenants in the prior mortgage of which 

remedv “lA T' mortgagee fails to obtain possession, his 

lie under clause ((ij.di Clause (b) would then appear to 

Aaoin* while clause (c) only protects the mortgagee’s possession. 

Again, since no mortgagee can take advantage of his own wrong the rule 
^1-stood to be Subject to the broad equity that the mortgagee 
must not have contributed to the deprivation of his security,(2) So where 

mortgage, the mortgagee bound himself to repay the 
monej but there were reciprocal promises, and the mortgagee, by hi< 
o^n default, precluded himself from fulfilling his part of thS contract for 
restoration of the property on satisfaction of the debt, he could not compel 
the mortgagor to fulfil his promise of payment,<3) 

1765. The right of personal recovery conferred by this and the next 
Eight when en- ^l‘m*5e exists independently of. and is not taken away by 

forcesble. any covenant to repay in the mortgage-deed.d) The 

•*. . ... mortgagee may, therefore, proceed to enforce his remeth 

without waiting for the time fixed for repayment. Indeed were it other 

remedy’ ceases to be 

fuse o( nJiun I “x--" the effect of eccelerating the 

as Ten artra p??sonf 

1766. Disturbance ol Possession.-The third clause contemplates a case 

Clause (c). mortgagee, as such, being entitled to possession 

deliver it to him mortgagor fails to 

by a stranger” Thic <lol>very of possession ejects him. or he is ejected 

faihirA ^ clause is wide enough to incliule every instance of 

^ilure. whether due to fraudtS) or failiwe of a mortgagor to socurr t}?e 

whi^f iTe Ts eSed ^^to 

ulon ne is ontiUod to remain m possession.(« 'phe subsenuont f\i<. 

i8 a failure on the nart of th^ ^ red to him. 

laimre on the part of the mortgagor to secure him in undisturbed 


61 . 


(1) Radhn Churn v. Pnrbutty. 26 W.R.. 


Ojoodhyarnm. 10 

\\Vm\ n'wT’ V. Bnbaji. 

(494); v. Mathura 

Lai. 3 C.L.J.. 220. 

22(?^ V. Mathura Lai. 3 C.L.J.. 


(4) Appiuami v. Virappa, 29 M. .162. 

(5) Ahmadxiilah v, Solar Buksh, 27 A. 
488. 

(0) Sher Muhammad v. Nikka Mai 
M8I3) P.L.R.. 21; 17 l.C., 362; Akbor 
Hu^min v. Raghuuandan. 67 I.C.* (O) 
348; Jainantlan w BaijnatK 2 Pat. L.T.* 
229; 63 I.C.. 297; Marturu v. OoddU 
Nartyyn, 41 M. 250; Lazarannr.$m v. MHd. 
Jajtr. 13 I.C., (C) 336. 
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pusspssujii.(*> III tills vi.'u the “ aiw other person ” of the clause must 
not only refer to the person claiming "by a title paramount to the mortgagor, 
hut also jiersons who may be arrant trespassers. In such case it is his 
• luty to ;i[>prisi‘ the iuortga-:or of the trespass,(2) and it is then for the latter 
to eject the trespasser. He is. however, not disqualified from dealing with 
tfesjiiisser hiiu-self,—hut this is his right and not his duty.<^> If he sur¬ 
renders possession without protest or after protest which is unavailing 
because it has not been made in the right way or persisted in appeal, the 
mortgagor cannot take :if!v;.ntage of it and refuse to assure him quiet 
possession or pay him a'leijuati* compensation for disturbance.The 
mortgagor is bound to secure to him full, complete and peaceable possession 
over the mortgaged property, and. if he either by himself or through 
another disturbs his enjoyment, the mortgagee may avail himself of tho 
statutory protection here afforded, and proceed to recover his money, with 
interest,from him or liis other estate,or he may at his option sue 
also for recovery of possession of the property.He is entitled to his 
mortgage-money, notwithstanding any covenant,and to possession by- 
force of lt.<3> 


1767. The right of tin- mortgagee to possession must arise under the 
mortgage. If he has subsequently come in for possession under some other 
title, the clause can aff«»rd him no protection. But if he is entitled to 
possesion in his right as mortgagee, the duty of the mortgagor is two-fold. 
He must in the first place deliver possession, and in the second place secure 
its continuance with the mortgagee. The liability of the mortgagor in this 
respect is one which arises from the very nature of such a mortgage, for 
the mortgagor in such cases says to the mortgagee, “ you give the money 
and I possession. If you lose it. T shall answer for it." .And in this 
respect the rule here enunciated follows a long course of decisions on the 
points (10) The initial dutv of the mortgagor to deliver possession may be 
waived by the mortgagee.(ii> Hut apart from any disability created bv the 
iiu>rtgagee on account of his own conduct, he has a right to retain po^^ssion 


(1) Hiralal v. Qhasita, 16 A. 318 (323); 
Pargan v. Mnhatam, 6 C.L.J.. 314. 

(2) Cf. 3. 108 (n) post. 

(3) S. 72 (c) post. 

(4) Oaya Pershad v. Ofniga Bishuyi, 
6 I.C. (All.) 838. 

(6) Odit Purknsh v. Martindell, 4 M.I.A. 
444 ; Talik Singh v. Jalal Singh, 11 C.L.J.. 
13S 

(6) See per Knox. J.. in Hiralal v. 
Ohasitu, 16 A. 318 (322), F.B. 

(7) lAfiga Reddi v. Sfutmo Rno, 17 M. 

469; followed m Thakun Chon-dhury v, 
Manrup. 16 I.C. (Cal.) 735; Jvseemoo- 
d€€ti V. fiuTO 19 .R.* 274; 

Ishan Chandra v. Sujan^ jo 

(8) Unichaman v, AhtMd^ 21 51. 242 

(243). 

(9) Sankara v. Jagat Narain, 2 O.C. 


(10) Edun Bibee v. Oolarn Alee, (1846) 
S D.A., 688; Derbmoee v. Dcfraaram, 

(1861) S.D.A.. 760; Amalool Hossain v. 
Ahmud Alee, (1852). S.D.A.. 193; Anund- 
mayt v, JagooTnoni^ (1853) S.D.A.» 59; 
Madhoo V. Doorga, (1853) S.D.A.* 286; 


Prem Nath v, Kalee Kri^hun, (1856) S.D.A* 
849; Ablak v. Narain, (1858) S.D.A. 
306; Solano v. Roop Cooar, (1859) S.D.A.» 
58; Dooatlubh v. Hurro Khhen, (1859) 
S.D.A., 322; Mahomed \\ ThahurdyaK 

1 W.R., 365 ; Mahomed v. Obhoy Narain. 
4 W.R., 70 ; Bishtn Dyol v. Humck Narain. 
24 W.R.e 17; Oholom Alt v. Sahib Alutn. 
(1843-46) N.W.P.S.D.A., 139; Jankee v. 
Sambhur Singh, ib,, 150; Het Ram v. 
Ram Sahae, (1847) N.W.P.. S.D.A* 199 r 
Oodit Purkash v. Martindell, (1849) N.VV.P.- 
S.D.A.. 64 ; O.A., 4 M.I.A.. 444 ; Soudagar 
V. Masseeta, (1860) N.W.P.* S-D.A., 55 • 
Jeban v. Khoojab, (1853) N.W.P.* S.D.A. 
69; Sheomunnog v. Khadim, (1854) N. • 
P.^S.D.A., 161 ; Matadeen v. Hookum 

Singh, (1860) N, W. P., S. D. A.. 280; 

Bolaki V. Joykishen, 7 N.W.P.H.C.R.* 
203; Raghunath v, Thakuri, 4 A. 16; 
Vayalil v. Udaya, 2 51. H. C. R.. 365; 
Balaji v. £>ogi, (1884) B.P.J., 59; Satcaba 
V. AUjia, 11 B. 476. _ 

(11) Lachman v. Buldeo, (1883) A.W.N.». 
9L 



UORTOAGE. 


122;') 


S. 68.] 
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1768. 

Coveok&t 

tricted to 
possession. 


for the stipulated term, and the mortgagor is under an 
protect it. 

The covenant for quiet enjotiiieni only extends to enjoyment 
of the property by the tenant sO long as it is lawful for 
him to so enjoy it. ft cannot be a contract for the mort¬ 
gagee’s enjoyment of the property contrary to law. Hence, 
if the occupation of the mortgagee is suddenly disturbed 
rtf Officer acting under authority, lie cannot hold the mortgagor 

laplc for u breach of the covenant.Indeed, such an agreement, even 
If stated in express terms, would clearly be void. It would be equally 
void if the intention could be implied.Tlu- principle lure eimneialed 
would equally apply whether the transfer is by u ay (;f mortgage or is a 
•demise. So, where in a mortgage by way of lease the condition was that 
le lease should subsist until the money was re})aiil. and previous to repay- 
ment the mortgagor ejected the mortgagee, it wa> hold that the latter was 
not bound to sue for possession, but may recover back the monev; since 
the mortgagor, having committed a breach of contract, could not\‘nf()ree 
tultilineiit froin the mortgagee of what was to in- performed on his nart.d* 
the failure of the mortgagee to obtain possession if attributable to the 
mortj^igor s conduct is sufficient to let in his right t.) sue hack for his money. 
So where a mortgagor at the time of making a usufructuary mortgage frau¬ 
dulently concealed from the mortgagee tlie existence of a decree for sale of 
the mortgaged property, the mortgagee was held entitled to sue the inori- 
gagor for the mortgage-money notwithstanding that, at the sale hold in 
■execution of the sale decree, ho had himself purchased the mortgaged 
property. In such a case, as Burkiti. .J,. remarked: •‘the security the 
mortgagor gave to the plaintiff was absolutely illusory, and one of which 
he might have been deprived at any moment unless he chose to advance 
Tt^tiri'nore’ where the mortgagor prevented the mortgagee from 

books'^ fhT’ having his name registered in the Collector’s 

of 1^; ^ "mortgagee was held to be justified in suing for money instead 
■of or possess,on.W But where the dispossession is duo to thc^ conduct 

the mortgngec cannot sue the niortgagor for recovery of 

ftiMiin 4 has his reiiu‘(ly in a suit for dispossession 

as Stranger. Even the fact that the stranger rested his claim on 

1i 11 ^ rienl from the mortg.ngor will not render the latter personally 

0* 1368)*^ P^'rfect right to .assign his equity cf redemption. 


_ , mortgagee s right to relief may sometimes dep<’nd upon iht* 

• ° fissured to him. If he had mortgaged to him a share 

n an undivided village, the mortgagee could not hope to obtain physical 
poBsesRion. although the covenant be that possession of such share should 
delivered to the mortgagee. Such posssession. however, would be by 


^Veri«i»yi v. Syed Sirdar Ali, 
23 B. 810 (812. 813). 

p) Aferiainyi v. Syed Sirdar Ali. 23 B. 
olO (812, 531); Newby v. Sharpe. 8 Ch. 
D.. 32 (48). ^ 

^) Amatool Sytd Ahmad AH. (1862) 
• Anundfnay€€ v. Jadommtt 
<1888) S.D.A., 59; Oodii Purkash v. 


^farih^<l€ll^ 4 51.LA., 444. 

(4) Ahmadullfih v. Sniar BfikJih^ (1905) 
2 A.L.J.R.. 241 (243). 

(5) Beeiu Snh v. Net Singh. (1853) 
NAV.P.S.D^A., 280. 

(6) Jfujbbu Bam v. Oird?utri, 5 A. 300 
(302); Ookul v. ShrirruiJ, 0 Hom. L.R., 288. 
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the enjoyment of profits beyond which the mortgagee cannot claim.6) 
But even wiiere the mortgagor had to take no active part in placing his 
mortgagee in possession of the property, he must not use machinations to 
prevent the mortgagee obtaining it.<2) The mortgagee would seetn to have 
the same remedy if he is ejected from only a part of the land.<^’ 


1770. The clause would appear to have no application to an anomalous 

Limits ol the %\ here the mortgagee has the right to remain 

® in possession for a stipuated period, in which case all that 
he can sue for is damages for the breach of contract by 
the mortgagor in not delivering possession.Again, the mortgagee cannot 
sue to recover his money, if only there is deficiency in the assets. 


The mortgagee may be precluded by his acquiescence in his dispos- 
sion from availing himself of this section. The question of acquiescence 
is not purely a question of fact but of legal inference from facts foun(l.<W 
Such facts may include the mortgagee's long submission to his dispossession 
from which Ihe court may legitimately infer waiver of his right or acquies¬ 
cence in his dispossession.(’> Thus, where in a mortgage of twelve 
villages it was stipulated (a) that the mortgagor shall pay interest at two 
per cent, until the delivery of possession of the aforesaid villages, and 
(6) that the mortgagee shall remain in their possession until satisfaction 
of the last pie of the principal and interest, and the possession was granted 
to the mortgagee, but owing to the grants and settlements made by Govern¬ 
ment in favour of other persons the mortgagee lost possession of six of those- 
villages, and of another village in course of a few years, but he took no 
action to recover his mortgage-money, but remained satisfied for 31 years 
with the diminished security and the possession of the remaining villages, 
it was held that the mortgagee had lost his remedy by acquiescence in his- 

dispossession.W 

In another case the usufructuary mortgagee entered into possession in 
1898 but in April 1902 he was dispossessed of half the property. Later on 
the mortgagor sold the equity of redemption in the remaining half, and 
in April 1915 the purchaser forcibly dispossessed the mortgagee therefrom. 
In May 1915 the mortgagee sued for recoverj' of the principal sum together 
with interest at the stipulated rate on half that sum for the period between. 
April 1902 and April 1915. It was held that the plaintiff having been 
dispossessed for tw'elve years and not having done anything during that time- 
either to obtain compensation or obtain additional security or enforce 
payment of interest must be deemed to have acquiesced in the changed 
state of affairs and,was consequently estopped from claiming interest. 

Again the mortgagee may forfeit his right to possession by his own 
failure to obtain it by' redeeming the prior mortgage for which the mortgagor- 


(1) Khushali V. Makundi, (1882) A.W.N. 
99. 

(2) lAnga Reddi v. Sama Rau, 17 M. 
469 (471). 

(3) Noah V. Palmer, 6 M. & S., 374 
(379, 380); Fowler v. Welsh, 1 B. & C. 
29: Platt on Covenants, p. 312. This 
view is now embodied in s. 7 (c) of the 
Oonveyanoing Act. 

(4) Chaplain v. Southgate, 10 M. 384; 
Hunt V. Allen, Winch., 25. 


(5) Oopalasami v. Arunachetla, 16 M* 
304 ; Nakchedi v. Ramchariter, 19 A. 191 

(6) Beni Ram v. Kundan Lai, 21 A. 

496 P.C. . 

(7) Vchit Mandar v. (Josain Singh,- 
41 I.C. (P) 65 O.A., 51 I.C.. 816. 

(8) Partab Bahadur Singh v. Oajadhar,- 

24 A. 521 P.C. . 

(9) Uchit Mandar v. Oosain Singhs 
41 I.C.. (P) 65 ; O.A., 61 I.C., (P) 816. 
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had provide<l him with funds for redemption. If in such case the 
prior niortg:;gor himself has to reth-em the jirior mortgage, the mort¬ 
gagee cannot recover possession which liis own misconduct had prevented 
him from taking.Such was held to be tlu- case where a usufructuary 
mortgagee had failed to defend a subsequent mortgagee’s suit upon a 
ground which would have preserved his security.'I'hc mortgagee may 
forfeit his right to interest if he does not take the trouble to obtain posses¬ 
sion which he had contracted to take in lieu of interest,(3) 

1771. Disturbance by “ any other Person."— The question whether (be 
mortgagee is entitled to relief for disturbance hi/ nuif oiher person with or 
without title is one which invites comment. As the clause is worded it 
would seem to make no difference whether tlio disturbance is caused by a 
person with a lawful title, or by one who is a mere trespasser. But tlie 
policy of holding the mortgagor liable for the act of a trespasser is not 
obvious, In Kngland where such covenants are usually inserted in mort¬ 
gage-deeds, they are understood to have but a limited operation. The 
rule has been correctly stated at the bar." observed Lord Ellenborough, 
“that, where u man covenants to indemnify against all persons this is 
but a covenant to indemnify against lawful title; and the reason is’because 
as It regards such acts as may arise from rightful claim, a man may well 
be supposed to covenant against ail the world; but it would be an extravagant 
extension of such a covenant if it were good against all the acts, which 
the folly or malice of strangles might suggi‘st. and, therefore, the law has 
properly restrained it. within its reasonable import, that is to lawful title 
It is. however, different where the individual is named, for then the coven¬ 
antor is presumed to know the person against whose acts he is 
content to covenant, and may. therefore, be reasonably expected 
to stipulate against any disturbance from him, whether by lawful 
title or otherwise.Of course, the covenant may by express 
words be extended to persons claming or preiending to claim 

in which case it would ho so construed.(3) Following 
the English rule of construction, this clause has been construed in the limi 
ted sense ns relating only to persons with a lawful title, it being hold that 
the disturbance of the mortgagee’s possession by a trespasser does not 
confer on the mortgagee a right to sue for relief und«-r the section In 
this view a usufructuary mortgagee has no personal remedy against the 
mortgagor if he is ejected by a stranger without any title, and his only course 
would then seem to he to maintain a suit against the trespasser or against 
the mortgagor if he elects to proceed against him on the covenant for title (’) 
In the former case, he is entitled to add the costs of the suit to the nrincinal 
«um advanced ;<8> in the latter case Ins suit may take a 

If the mortgagor makes good his title. As it is. the clause is inantlv 
worded for if it was inWnded to hold the mortgagor liable only against 
faerfH/ diHtiirbance of any other person, the omission of the qualifying word 
to be found m the corresponamg clause of the English Statute, is a serious 
d efect, in the absenc e of which qualified construction is not strictly 


(1) Husain v. Bamchfirnn, 18 O. C., 
280; 32 I.C., 341. 

(2) Dunia Lai v. Nowraiant 2 Pat. 
L.J., 490: 41 I.C.* 806. 

(8) Mahadaji v. Joii, 17 B. 426; ex- 
And followed in Manikrhond v. 
JforiMpjMt 45 B. 523; Balwani Boo v. 
Norkar. 54 I.C.. (N) 814; Mohadeo v. 


Oudh ^02^* 8 O.L.J.. 060; (1922) 

(4) S. 72 (c). 

23'U 

(0) 8. 6S (n). 

(7) S. 108 (b). 

(8) 8. 108 (r). 
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hy the iiiKiualified liinguage of a Statute.If, however, the 
iuterpretatii'ii placed upon it l)y the Courts is correct, the mortgagee, if 
disixjssi-ixal l»y a trespasser, will, it is apprehended, have no other remedy 
than a claiiti f<ir coiiipt-nsation on tlie covenant for title,or on the mort- 
U'agfir s tailur.' to dotentl his title..\ similar restriction would seem to 
be justitiuble in interpreting a similar phrase " ivithout interruption used 
with reference to the covenants by the lessor.^'*’ 

1772. Where, howi ver. a mortgagee having obtained possession of all 
except a .--mall portion 'of the mortgag<'d property, instituted a suit for 
mortgage-money, on the grouiul that h** Inul not been put in possession of 
all the property mortgage*!, it was held that, as he had agreed to accept 
till' contr.iet, though he di I not get possession of tiie wI»ole property, he 
could not at one and the same time avail himself of the benefit of the 
contract ami *<f the remedv provided for its breach.So if the mortgagee, 
while awan- that the property is likely to pass out of hands, takes the 
precarious si*eviritv at his own risk, he has received what he bargained for, 
and cnnm.t cumphiin.Jft) In one case the mortgagor had mortgaged 
a certain property to A and then contracted to sell it to H who sued both 
the mortgagor ari*! .1 for specific performance and obtained a decree, which. 
ho\vevcr.”erronoously directed payment of the price to the mortgagor instead 
of directing its payment, as it should have done, to A. The defect was 
not remediVd and‘the money was paid, us directed, whereupon A sued 
both the inort*'agor and f for his money, and it was held that he was 
entitled to a mortgage-deerce against both the mortgagor, and the property 
in the hands of 

1773. Although the mortgagee may be deprived of a substantial 
.M.rticm of his securitv. still if he had acquiesced in his dimimshcd security 
for a considerable period, say. thirty years he could not thereafter clmiu 

interest in lieu of the rents and profits of the property of 
rlisnossessad (»> So where at the time of the mortgage one of the mort¬ 
gaged villages was the subject of a suit for pre-emption which being 
successful the village passed out of the hands of the mortgagor, but the 
mortgac^ce' made no effort to obtain any equivalent from the mortgagor, but 
remained in possession of the rest of the mortgaged property for sonie years. 
Hpnarentiv satisfied with the security, till the mortgagor sued him for 
redemption. It was held that inasmuch as the mortgagee hud for nine years 
since hi'^ dispossession taken no steps to obtain a substitute, or compensa¬ 
tion for the lost village, he must be deemed to have acquiesced in its 
diminution.Where, by the mortgage-deed, the mortgagee is. on the 


(1) Cf. Vi^rolingn v. Pnlanioppo. 2 M. 
1 (3) 

(2) Vinrrilhign v. Pnlaniappa, 2! M. 
1 (3) ; Odt/a Pershad v. Oamjn Bishuti. 
(1910) T.C. (AH.) 8.38. 

(3) Shea Shunker v. Boghee. (18R1) N. 
W.P.. S.D.A.. 412. 

(4) Parfoh Bahadur v. Qajafdhar, 24 
A. 521 (531. 532), P. C.: Khuda Baksh 
V. Alimunninm. 27 A. 313 ; Ganga v. 
Lachman 8 A. 194. 

(5) Partah Bahadur v. Oajadhar. 24 A. 
521 (631. .=>32). P.C. ; Khuda Baksh v. 


Alhnunnissa, 27 A. 313 : Lachtnan v. 
Baldeo, (1883) A.W.N., 9. 

(6) Collector v. Cavaly Venkata. 8 

529 ; Dhagudo Bamchnndra v. Balkrishna, 
8 B. 190. ^ 

(7) Kandasnmi v. Jayadamba. 10 M- 

L.J.R.. 353. . . 

(8) Pariah Bahadur v. Oajadhar, 24 A- 

.521 (631, 532). P.C. ; Khuda Baksh v. 
Alimunnissa, 27 A. 313 (317). ^ _ 

(9) Khuda Baksh v. Alimunmssa. 

A. 313. 
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mortgagors faihux- li* pay iiiti-iVNi on a cortain (Into. fnlitli‘<i lo |n»s>.fs-i<)n, 
ami the mortgagor pays neitlu-r inU-ri’st nor delivers p<i>sessi(,in. tlie iiiurt- 
giigee is entitled to siu' for liis inonevd^^ If the niorlgagee. owing to tlu' 
mortgagor s failure to deliver possession, is not ahli- l(j realize liis interest 
from the usufruct, and iastiluti's a stiit for rent, he may hring another suit 
foi the recovery of priucij>al together with the residue of interest, nj) to the 
ilate of its institution.<2) 'I’liere is nothing in this clause to limit it to 
cases in which the mortgagor fails to secure undislur.hed possession, to the 

r 'I'he Contrary was laid ilow n in an 

iUlahabad case, but in which the decision mainly I’uriu'd upon the eonslruc* 
tion of the Word tiukfialubi us«-d in the mortgage, and which was held to 
exchuh- iV covenant for roiitimunici- of possession 'I’ln- clause is it is 
worded. IS wide enough to include every instance of failure hv a mortcra.mr 
to secure a mortgagee in imdistnrbial possession at anv ti.ue .luring the 
period tor which the m..rtgagee was entitled lo remain in possession Hence 
where the mortgagee gave the j.roperty mortgaged to him on a lease to tlie 
mortgagor for a tenn. with a eoveiiatit that he might renew it on compliance 
with certain conditions, and the latter, on expiry of the lease, .lid not fulfil 
the conditions, and refus.»d to give up possession, it was hedd that the con¬ 
tinuance of the mortgaor in [Dssession. without right and against the 

consent of the m.>rtgagce, entitled the latter to recover his niorteiffp. 
money.w ^ ^ 

1774. A Iimrlgagee who has b.-en dispossessed of the mortgaged 
property, can .mly recover possession or his mortgage-nionev. Ho may 
also under the last clause demand an alternative securitv: bulhe cannot sue 
f.>r foreclosure, or sale .>f the property mortgaged to liim if ho was not 
fith.-rwise entitle.l to it.<^> Wliere a mortgage wjth jiossession for a term 
of lo years contained a stipulati.m that should there arise any cause which 
might be considen-.l likely to affect the total or partial loss of the principal 
mortgage-money aial interest, the mortgagee shall have power to reali^e the 
entire mortgage-m.m.'v. it was h.dd that the section .lid not empower the 
mortgagee to sue for the m..rtgage-money from mere caprice or unreason- 
nble apprehension of loss to c.dl in Ins debt, but as only giving him this 
right, if anything should aris«* which in view of reasonably minded men 
might cause any such loss. Snell apprehension would, for instance be 

reasonable, if tlu- mortgagee discovers the existence of a prior mortgage (7) 
Again, the usufructuary mortgagee may recover the mortgage-monov bv 
sale of the property. If it w'ns under the terms of the mortgage recoverable 
from the mortgaged property.’•(«> Hut such a dee.] is in the nature of 
a simple mortgage usufructuary, {§ 1381.) 

1776. Provision lor Alternative Security.-The last edause provides for 
Lui clause »8 destroyed by causes not 

■•'■■■‘••■-I P-rty. It, LquiSn ^ 

4i‘ TP ''• ^a‘*‘har, 

li V. Halecou, 

•3 M L.W. 434 ; «2 I.C. 723. 

(482) 26 A. 47& 

nlf? 6 A.L.J. 

4 ” J?""" J- 21 A. 


(1) Saravarui v. f'h*Ntiannnnl. l.'i XI. Rr». 

(2) Oovinda v. Mann, 14 M. 284: 

V. Rnntan, 16 M. 8.33 (.ISK). 

(3) Hiralal v. Ohattilu. IK A. .318 F.B. 
But Me contra per XfAhmud .1.. in Jhahbn 
Ram V. Qirdhari. K A. 2ftM (301). 

(4) Per Mahmud, J., in Jhahbu Ram v. 
OirdAorf. 6 A. 2ft8 301). 

(6) Per Benerji. J.. in Him Ul v. 
Oaheitu, 16 A. 318. (323. .324). F.B. 
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Governnu'nt under the provisioD^ of thg Land Acquisition Act is said to be 
such clestruction.t^) Lut it is permissible to doubt whether the teTm 
destrciycd was intended to include a figure of speech. In any case 
upon such destruction the security is undoubtedly lost. In such a case, 
the owner of the property being the mortgagor, he must hear the con¬ 
sequence of its destruction or depreciation, and must make good to the 
mortgagee for his lost or impaired security. If he fails to do so within a 
reasonable time, the niortgagee has a right to sue him for his mortgage- 
money, but before he can sue for recovery of the mortgaged-money, 
it is in the first place essential that he should give the mortgagor 
an option of furnishing him with another security, the sufficiency of which 
would be judged by the standard prescribed in section 66. The mortgagee 
must give his mortgagor a reasonable time, that is, such time, as, having 
regard to the extent and nafurc of the security to be substituted, would be 
considered sufficient for the purpose by u man of ordinary prudence. It 
may be assumed that a nK)rtgagee who, taking advantage of the mortgagor’s 
misfortune rushes for his money, would have himself to thank, if his suit 
is dismissed for non-compliance with the preliminary conditions. Where 
the destruction of the security is attributed to the wrongful act or default 
of the mortgagor, the suit would lie under clause (6) rendering the pro¬ 
cedure of the last clause unnecessary. On the other hand, if the destruc¬ 
tion of the property was due to the wrongful act or default of the mortgagee 
himself, he has then no right to sue: ex turpi non oritur actio ,but he 
may on the contrary be still subject to be redeemed. Thus a mortgagee 
in possession, who, in collusion with the Government, suffered the forfeiture 
of the property for non-payment of rent and thereby secured another land 
in exchange, was held still liable to be redeemed out of the property which 
he had acquired by exchange<^^ since the property, whatever be its 
form, whether money or land, would be impressed with the trusts and 
obligations of the original property which it represents.Indeed, it has 
been held in Bombay that the general rule that a Government sale for 
arrears of revenue gives a title against all the world, is subject to the 
exception where the sale is the result of the default of the mortgagee, 
which does not pass the property freed from its liability to redemption by 
the mortgagor.<5) Similarly, it has been held that the sale of mortgaged 
premises under the Land Acquisition Act. is not a destruction of the security 
within the meaning of the clause, and does not enable the mortgagee to 
sue his mortgagor personally.But. in such a case, it is conceived, the 
mortgagee will be entitled to hold the purchase-money as his substituted 
security, for, according to the Privy Council the purchase-money is the new 
form which his original security has taken, and he is, therefore, entitled to 
retain it.(?> But one co-mortgagee cannot on that account sue another 


(1) Sajjadi v. Janki Bibt, 20 O.C., 

26G; 42 I.C.. 703. 

(2) No cause of action can arise out 
of a wrong/* 

(3) Babaji v. Afagniratn, 21 B. 396 
{399). 

(4) Viraragava v. Krishfwsivami^ 6 M. 
344 (347); In re Steuxirt^s TruJiis^ 22 L.J. 
(N.S.), 369. 

(5) Katappa v. Shtvaya^ 20 B. 492 
(494); Sambhu v. Babaji^ (1889) 


160; Sidhee Nazar AH v. OJoodhyaramt 
10 540 (669). 

(6) Arumugam v. Sivagnano, 13 M. 321; 

Debend^naih y. Abdul, 10 

160 (177, 178): but see Basa Mai v. Tujem^ 
mat, 16 A. 78; Palaneoppn v. MashiMf 
14 Bur. L.R., 169. _ 

(7) Byjnath v. BamoodeefU 21 W.R*» 
223; Hem Chunder v. Tkaku Menu 20 
a 633; Joy Sankari v. Bharat ChandfQt 
2G C. 434 (439). 
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co-mortgageo for the refund of money erroneously paid over lo him by the 
collector.^ 

1776. The operation of this clause is limited to cases of natural or 
accidental destruction of the property. Sometimes the deed itself provides 
for such a contingency, and whenever it is so, its conditions would be 
necessarily enforced.But in the absence of covenant the clause affords 
statutory protection to mortgagees bringing their case witliin its purview. 
Thus, where a usufructuary mortgagee was deprived of his possession by 
diluvionW or accidental fire, he was held entitled to call for his money. 
But if on mortgage of a building the mortgagee was by contract under an 
obligation to rebuild or restore it. his statutory right would then merge in 
his contractual obligation to repair or restore the property.(5) And so it 
was held in an early case that a creditor in whose hands a pledge has 
perished by accident, and without negligence on his part, is entitled to 
proceed against his debtor for recovery of the debt. The rule of Hindu 
in this matter is in accord with that of the English and Roman 
laws.(^> 


It has already been before stated that, where the mortgagor obtains 
other property in substitution of the one formerly held by him and mort¬ 
gaged, the mortgagee is entitled to fall hack upon the property, so acquired 
for his security. 

1777. Such Suit is not lor “ Debt.” —Ko succession certificate is 
necessary in a suit upon a usufructuary mortgage instituted by the heirs of 
the deceased mortgage, in a case where they become entitled to a personal 
decree against the mortgagor on the happening of certain events, as for 
example, the destruction of the .security.But in the above case, if the 
heirs had sued on a cause of action which had accrued during the lifetime 
of the mortgagee, a succession certificate would have been clearly 
necessary. 


1778. Damages when allowed.— Although the section only speaks of 
the recovery of mortgage-money, it has been held that interest by way of 
damages^ ni<»y, he awarded under this section.And. in an Allahabad 
case, whore the mortgagor failed to deliver possession, whereupon the mort¬ 
gagee sued for recovery of principal and interest, but failed to establish the 
mortgage, the Court treated the suit as one for damages for a breach of 
contract in writing registered, and awarded the sum claimed regarding the 
principal sum with interest at the contractual rate ns the measure of 
damages.Such a course is intelligible, for the mortgagee may say ” you 
have got back the land which you gave me as a security for my money and 


(1) Kunj Behari Lai v. Pargotam, 12 A. 
187 (139, 140). Afl to the mortgagee’s 
charge on the proceeds of revenue sale 
aee a. 73. potl. 

(2) Oaneghv. Maya Ram, (1882) A.W.N., 

00 . 

(3) Sheo Oolam Singh v. Dinker Dyat, 
81 W.R., 226; Bhawani v. Jang Bahadur, 
7 A.L.J.. 301. 

(4) VenkaUshwara v. Kesava, 2 M. 187. 

(6) FenJhiieaAunra v. Ke*ava, 2 H. 

167 (192); aee a. 108 (o) Comm. 


(6) Vyavahara Mayuka, Ch. ’V, e, 
11, Cl. 4; Stokea' Hindu Law Book, 
p. 114. Cf. Art. 2131, Code Napoleon. 

(7) Vithoba v. Chotalal, 7 B.H.C.R., 

116. 

(8) Utnesh Chandra v. Mathura Mohan, 
28 C. 246 (240). 

(0) Utnesh Chandra v. Mathura Mohan, 
28 C. 246 (240). 

(10) Lingo v. Sama, 17 M. 460. 

(11) Mahesh Singh v. CAouAona, (1882) 
A.W.N.. 31 (32). 
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iiiterost, you must ul ;iuy rate repay me tljat money and interest. 
But the mortgatiee cannot have both the interest and mesne profits.(2) So 
m case of breach of a covenant for title the measure of damages was held 
to be the original debt.<^> 

1779. liimitation.—The limitation for a suit arising under this'section 
is six years, whether the uiortgageMleed be<'** or be n«>t registered. 
cjilculated from tlu- titiu* when the event contemplated in the section 
happens,—as when he is rleprived of Ids security, or is deprived of his 
possession. 

1780. Under tlie last claus»‘ the security demamU-d must be furnished 

Reasonable time. reasonable time ” failing whicli the mortgagee 

may sue him for the mortgage-inon»*y. What is a 
reasonable time ” must, of course, depend upon the circumstances of each 
case. But the mortgagee must not construe this phrase too leniently, other¬ 
wise he might lose his alternative remedy. Such befell the plaintiff the 
transferee of a usufructuary mortgage of 12 bighas of land by the river 
Ganges executed in 1888 and of which 11 bighas was stdnnerged in 1899 and 
the land being wholly submerged in the rains of 19(K). The plaintiff 
demanded a substituted security after the rains of 1899 but took no action 
for seven years when he sued him for the mortgage-money, but the Court 
held that he had waited too long, inasmuch as six months was a sufficiently 
reasonable time which he should have allowed the m«)rtgagor to find another 
security, and that counting limitation from that date, the plaintiff's, suit was 
barred whether the p<*riod be three or six years.Of course, the mort¬ 
gagee need not allow any time at nil if on a demand being .made for sub¬ 
stituted security, the mortgagor refuses to furnish one. and in which case 

limitation would begin, to run against the mortgagee from the moment of 
the mortgagor’s refusal.tw 

1781. The provisions of the last clause of this section have been held 

Punjab LimiU- inapplicable to the Punjab by virtue of the special 

tion. provisions of its own local Limitation .•\ct.<9> 

69. A power conferred by the mortgage-deed on the 

mortgagee, or on any person on his behalf, 

to sell or concur in selling, in default of 

payment of the mortgage-money, the mort¬ 
gaged property, or any part thereof without the interven- 


Power ol 
when valid. 


sale 


(1) Kherodhur v. Doolee Chand, 19 W.R., 
424. 

(2) Ibid. 

(3) Toppin V. Field. 4 Q.B., 395; but. 
contra per Markbv, J., in Sat/eb AK v. 
Mahomed 7 W.R.. 196 (197), which was. 
however, an obiter dictum. 

(4) Art 116, Limitation Act (IX of 1908). 

(5) Art. 120, Limitation Act (IX of 
1908). 

(6) XJnichanuzn v. Ahmad, 21 M. 242 
(243): Ram Jewan v. Jagarnath, 26 C. 
460 (464); but in Syed Hadi v. Nural 
Haean, 8 O^C., 166, the limitation is said 
to be only 3 years under Art. 116. ; In 


ffawi Sojuyjh v. Mainath (1925), Oudli** 
737 limitation \va» held to run from the 
date of the ooiitrart. But the act occa¬ 
sioning; report to tliia section may occur 
later. 

(7) Bhauymi v. Janv Bahadur, 7 A.L-J.* 
391 

(8) 76., p. 393. 

(9) S. 9 (2), Punjab Limitation A^t 
(1 of 1900), Nauat Chnud v. Mehr Jatvato^ 
(1910) P.W.R., 137; Gopal Das, v. Hnri 
Singh, (1909) P.R., No. 88; Cf. also 
Punjab Alienation of Land Act (XIII of 
1900) : Dutn Singh v. ZW<?/ Singh, (1910) 
P.R. No. 22. ' 
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tion of the Court,is valid in the following cases and in no 
■others, (namely) ; — 

{a) where the mortgage is an English mortgage, and 
neither the mortgagor nor the mortgagee is a 
Hindu, Muhammadan or Buddhist, or a mem¬ 
ber of any other race, sect, tribe or class from 
time to time sj)ecified in this behalf by the 
Local Government, with the previous sanction 
of the Governor-General in Council, in the 
local official Gazette 

(&) where the mortgagee is the Secretary of State for 
India in Council. 

(c) where the mortgaged property or any part there¬ 
of is situate within the towns of Calcutta. 
Madras, Bombay, Karachi or Rangoon. 

But no such power shall be exercised unless and until— 

(1) notice in writing requiring payment of the principal 
money has been served on the mortgagor, or on one of 
several mortgagors, and default has been made in payment 
■of the principal money, or of part thereof, for three months 
after such service; or 

(2) some interest under the mortgage amounting at 
least to five hundred rupees is in arrear and unpaid for three 
months after becoming due. 

When a sale has been made in professed exercise of 
such a power, the title of the purchaser shall not be im¬ 
peachable on the ground that no case had arisen to authorize 
the sale, or that due notice was not given, or that the power 
was otherwise improperly or irregularly exercised; but any 
person damnified by an unauthorized or improper or irre¬ 
gular exercise of the power shall have his remedy in 
damages against the person exercising the power. 

The money which is received by the mortgagee, arising 
from the sale, after discharge of prior incumbrances, if any, 
to which the sale is not made subject, or after payment into 
^our t under section fifty-seven of a sum to meet any prior 

(1 A 2) The worda commencing with added by the Amending Ah Til of 
Op a member of any other race ** up to a. 5, 

end of the paragnph, have been 




1234 


TRANSFER OF PROPERTY. 


[a. 69. 


incumbrancG, shall, in the absence of a contract to the con¬ 
trary. be held by him in trust to be applied by him, first, in 
payment of all costs, charges and expenses properly in¬ 
curred by him as incident to the sale or any attempted sale; 
and, secondly, in discharge of the mortgage-money and 
costs and other money, if anv, due under the mortgage; and 
the residue of the money so received shall be paid to the 
person entitled to the mortgaged property or authorized to 
give receipts for the proceeds of the sale thereof. 

Nothing in the former part of this section applies to 
powers conferred before this Act comes into force. 

ihe powers and provisions contained in sections six to 
nineteen (both inclusive) of the Trustees’ and Mortgagees’ 
Powers Act, 1866, shall be deemed to apply to English 
mortgages, wherever in British India the mortgaged pro¬ 
perty may be situate, when neither the mortgagor nor the 
moitgagee is a Hindu, Muhammadan or Buddhist, or a 
member of any other race, sect, tribe or class from time to 
time specified in this behalf by the Local Government, with 
the previous sanction of the Governor-General in Council, 
in the local official Gazette. 


i782. Analogous Law. 

I7S3. Trustee's and 
Mortgagees^ Powers 
Act. 1866. 

1784. Genesis of the Sec¬ 
tion* 

1785. Principle. 

1786. Meaning of Words. 

1787* Power of sale. 

1788. Express and Statu¬ 
tory Powers. 

1789. English express 
powers. 

1790. English Statutory 
Powers. 


SYNOPSIS. 

Paragraphs. 

1791. Who may exercise 
the Power. 

1792. Sale by Agent. 

1793. Suspension of 

Power. 

1794. Power on Assign¬ 
ment. 

1795. Sale for Becovery 
of Interest. 

1796. Notice of sale. 

1797. Senyice of notice. 

1799. Conduct of Sale. 

1803. Mortgagee's ex¬ 

penses. 

1804. Limits of Mori- 
gee's discretion. 


1805. Title of Purchase^ 
on sale under" 
Power. 

1809. Pou*€r improperly 
exercised. 

1810. Mortgagee cannot 
purchase. 

1811. Avoidance of sate*^ 

1812* Onus on impeach¬ 
ing sale. 

1813. Appropriation of 
Proceeds of Sale. 

1814. Account on Sale 
by Mortgagor* 

1815. Excepted eases. 


1782> Analogous I^aw. —In this section, again, the rule of English Law,, 
has been, as regards the mofussil, departed from. The provisions appli¬ 
cable to the Presidency towns are, however, the same as those contained 
in the English Act, sections 19—22.The section has changed the law 


(1) The words commencing with or by the Amending Act III of 1885, & 6. 
a member of any other race up to the (2) Conveyancing Act, 1881 (44 i 45 

end of paragraph, have been added Viet., C. 41). 
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as it was administered before the Act when the mortgagee could exercise 
the power of sale also in the mofussil.(’> but this was not alwavs con¬ 
ceded,(2) As it is, there is nothing to prevent the mortgagee even now 
exercising that power in a tract where the -Act itself is in force. 
the Punjab. 

Before the passing of the .Xct. the question, as to the power (»f the 
mortgagee to sell without the inttrvention of llie t.’ourt, was tlu- subjeel 
of divergent opinion between the High Courts of lh»niba.v and Calcutta, 
the former holding that the pow«*r, if given, was valid.aiul tho latter 
that it was invalid.'I'he Calctitta High Court seians, however, iu a 
later cased^) to have doubted its former decisions, and in one unr^-porte<l 
case the power of sate was recognised.C) Tn one case the question went 
up to the Privy Council, hut their Lordships negatived the power of sale, 
not on the ground that it was invalid, btit (being in that case given on 
default on payimmt of interest), on the ground that it was of a penal 
nature.it is conceived that, in dealing wifh transactions entered into 
before the Act, the rights of the parties will be deternunod according to 
the view taken by these two High Courts, and which seems to incline in 
favour of the validity of a private sale, when “ not exorcised 
in a fraudulent or improper manner.'I'he law as regards moveable 
property is contained in section 176 of the Indian Contract Act,(i®) and it 
confers upon the pawnor the power to “ sell the thing pledged, on giving 
the pawnor reasonable notice of the sale." 

The Code Napoleon absolutely prohibits the power of sale, declaring 
any stipulation for a power of sale, to be exercised bv a mortgagee other- 


(1) Pitamher \\ Ranwtli, 2 B. 1 ; RhatiM- 
multy V. Premrh/ivd, 15 B,L.R.« 2H. I'he 
decisions on this subject are so conllK'tinp: 
that it is impossible to reconcile them. 
Thus while tlie power was held to t>c 
enforceable in Sunatun v. Koonjo (Vnrep. 
Cal. case decided 23rd Septem>)er 13C9). 
it w*as held to he unenforceable in Bhu- 
ivanee v. JoykUhefu (1847) S. D.A., 354 5 
DoucMt V. Wifte. 2 I.J., 280 (292), in which 
Peacock, C.J., took part. 

The Judges wore duhilante in Bhanoo» 
mutty V. Premchiiful, 15 U.L.R., 28 (31). 

The Bombay cases present the same 
want of harmony. The power was denied 
in Keshovrav v. 8 B.H.C^R.. 

(A.C.), 142. Tlie right was, however, 

conc<^ed in PUamhtr v. Bnnmali, 2 B. 

1 ; but it was said to be contingent on 
notice to the mortgagor; the same view 
being reiterated in BhoUinnth v. fhioda* 
persad^ I Boulnois, 97 (101); Jagjivnn 
V. iSArui|uir, 2 B. 252 in which Melvilb 
J.i modifled his vieifs as es^presned in 
Kehmvrav v. Bhovanji, 8 B.H.C.R., (A.C.), 
142. though lie juatifled the validity of 
the power on the ground tliat the parties 
muat be held to have contracted w*ith 
reference to the Kngliali law. So in Bengal 
in BhatioomuUy v. Premchandf 15 B.L.R., 
28. the Cknjrt intimated their doubt aa 
to the BOundneM of the earlier case. The 


validity of the power of sale wns again 
conceded by the Bombay High Court 
i n Buhkh i v. Tukarom hhat, 14 B. 380. 
Thus then the opinion in favour of the 
validity of such powers may be .said to 
have somewhat crystnlli/ed* l>efore the 
Act restored the earlier law. 

(•») Kfsharrrw v. Bh/nYtnJi, 8 B.H.C.R., 
(A.C.), 142; Bhuu'ftnee v. JoyktMhen, (1847) 
S.D.A., 354. 

(3) Knftnaya Lril v. yaiiomd Bank. 
4 L. 284 (292). P.C. 

(4) Bhohnotk V. (-fiodaperfihad^ I Bouh 

nois, 97 (101); Kenhavrav v. IJhavrtfui. 
8 B.H.C.R. (A.C.), 142: Pitamher v. 

BfnmuiU. 2 B. 1 ; v. Shridfutr 

BalknAhna, ti., 252; Bulakhi v. Ttikarnm. 
14 B. .377 (380). 

(.^ Bhdiwanee Churn v. JoyktMhen, (1847) 
S.D.A., 354; Z>aiice/^ v. Wise, 2 I.J., 280 
(292), 

(tl) BfuwoomuUy v. Premchand. 15 B. 
L.R., 28 ; 23 W.R,. 90. 

(7) Sonntun v.' Koonjo, unr^porte<l; cited 
in BhanoomuUy v. Premchand, 15 B.L.R., 
28; 23 W,R., 90. 

(8) Vtnkatatmmda v. Veneata, 23 W. 
R., 01, P.C. 

(9) Jngjivnn v. Shridnr Balkirshna, 2 
B. 252. 

(10) Act IX of 1872. 
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wis.. Ihr.ii tlin tii'h Ilu I*, hr null and voidd*) This rule has been 

• nlMplfcl into most of the conlinentiil systems.^2) On the other h^ud, the 
micii'ru llitulu Law was only sli^ditly more liberal to the mortgagee. For 
in tiu’ words of Lrihaspati : “ V\ hen the debt is doubled by the interest, 

;ind liu* debtor is eillier dead or lias absconded, the creditor may attach 
lii'^ [dedge, or the diditor's chattel, and sell it before witnesses; or having 
ii[j|>raised it in an assembly of good men, he may keep it ten days, after 
u hieli having ri*eeive<l the amount of his debt, he must relinquish the 

balance, if there be any.When the pawnor is massing, let the 

cTtMlitor produce his jiloclge before the King; it may then be sold with his 
I»eiaiiissi<jn. ’ 

In England, however, the power of sale has been exercised by the 
mortgagee from very ancient times. Indeed in this respect, the power 
<if the inortgagi'o has been much widened with time, so that while originally 
the power to be exercised must have been conferred by the deed, it 
now presumed by force of a statutory <mactment, unless it be excluded 
or limited liy ttie deed. Thv section is expressly not retrospective, and 
h‘avi*s intact deeds t*xoeuted anterior to the present enactment. 

1783. Trustees' and Mortgagees' Powers Act, 1866. —The last clause 
dc<daring sect ions (>—19 (jf t he 'rrustees' uud Mortgagees* Powers Act, 
1H(U). applicable to hhigiisli mortgages executed between parties who are 
not Hindus, Muhammadans, etc., refers to the following sections: — 


Powers of Mortgagees. 

6. Whore any priiii'ipal money is secured or charged by deed on any immoveable* 

pn>pfrty, or ally interest therein the person to whom such money 
to shall for the time being be payable, his e.vecutors, administrators 

® ® assigns, shall, at any time after the expiration of one year from 

the time when such priavipal money sliall have become payable, according to llie terms 
of the deed, or after any interest (ui such principal money shall have been in arrear 
for six months, or after any omission to pay any premium on any insurance which by 
the terms of the deed ought to be paid by the person entitled to the property subject 
t<i tlie charge, have the following powers to the same extent (but no more) as if tliey 
had been in terms conferred by the person creating the charge, namely :— 

fyf—A power to sell <ir concur with any other person in selling the whole or any 
part of the property by public auction or private contract, subject to any reasonable 
conditions he may think fit to make, and io rescind or vary contracts for sale, or buy 
in and re-sell the property, from time to time, in like manner : 

—A po\ter to appoint or obtain the appointment of a Receiver of the rents 
and profits of the whole or any part of the property in manner hereinafter mentioned- 

7* . ^^veipts for purchase-money given by the person or persons 
exercising the power of sale hereby conferred, shall be sufficient 

the purchasers, who shall not be bound to see to the- 
cfeUt discharges. application of such purchase-money. 

Notice^" aforesaid, shall be made until after six monthe’ notice iff 

given before cale- i.i to the person or one of the persons entitled to the 

but DurchM.>r .p' to the charge, or affixed on some conspicuous pa‘’t 

heie/ fJSm » sale has been effected in professed 

as ^to the lowers hereby conferred, the title of the purchaser 

stances of «tP ® i!*® impeached on the ground that no case bad 

stances of sale. arisen to authorize the exercise of such ^wer, or that no such 

(3) 1 Cole. Dig., p. 141 (Bk. 1, Ch. IH. 
s. 6. cl. 122). 


(1) Arts. 2))7S. 2090. 

(2) Story's Bailments, s. .309. 
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notice as aforesaid had been ^iveti; but any person daiunitied by any >in h nnautlinri/ed 
exercise of such p«i\ver, shall have Ins remedy in damages against ibe per son mi persons 
selling. 


9. 


The money arising by any sale effected as afc»vesaid shall be ajtpbed by the person 
receivini: the same as follows :—in payment ol all the expenses 


Applicition ol 
purcb&se-mooey. 


^ W W • W 

receiving the same as follows :—/irsf, in payment ol all the exueii 
iiieident to lie sale ni ineiirred in any attem|>leil sale; in 

discharge i)t' nil interest and then due in lespeit of the charge 

in cousequenc.e whereof the sale whs made; and rhinflt/, in dischcrge <»f all the principal 
moneys then due'in respect of such cluarge; and the residue <*1 sncli iinniey shall be paid 
to the person entitled to the property subject to the charge, his c.\ccut<irs. adnunistrators 
or asaignfi. as the fast mav b?. 


10. I lie person exercising the pi^wer of sale lierehy c<mterrcd .•‘hall have power by 
^ . deed to c-onwy or assign to and vest in the purcluisor the pioperty 

OOEveyMCe to f^i. the estate and interest therein which the person who 

tne purenaser. created the charge had power to dispose ni : I'rovided that nothing 

herein I'OiiUnined shall be nmstrued to autliori7.e the mortgagee of a t<*rm of years ti> 
sell and convey the fee-simple 4>f the property comprised therein in cases where I ho 
mortgagor could have clisp<tsed of >uch tee-simple at the date of the mortgage. 


ll. At any time after the power i»t sale hereby conferred shall have become 
Owner ol cnarge exerciseable. the person entitled to exercise the same shall be 
may call lor title- entitled to demand and recover from the person entitled to tin* 
deods and convey- property subject to the charge, all the bleeds and doiuments in hia 
anc6 ol l6gal possession <ir power relating to the same property, or to the title 

estate, thereto, Nvbi<*li he \v<iuld have been entitled to demand and recover 

if tlie same property bad been conveyed, appointed or surrendered io and were then 
vested in him for all the estate and iiitere?«t which tlie person creating the charge had 
power to dispose of; and where the legal estate shall be <mtstanding in a trustee, the 
person entitled to a charge created by a person equitably entitled, or any purchaser 
from sucli peinmn. shall be entitled t* call for a conveyance of the legal estate to the 
same extent as the person creatijig the cliargt* could have (ailed for such a conveyance 
if the charge had not been inade. 


12. Any person entitled to .ipp<iint (»r obtain the appointment of a Receiver as 
... - aforesaid, mry. from time to time, if any person or persons has 

Re have been named in the deed of charge for that purpose, appoint 

iceceivftr. p^r^m or any one of such persons to be Receiver, or if no 

person be so named, then may. by writing delivered to the person or any one of the 
persons entitled to the pr<»perty subject to the charge, or affixed on some conspicuous 
part of property, require such last-mentinred person or persons to appoint a fit and 
proDer person as Receiver, and if no such appointment be made witiun ten days after 
such requisit'on. then may. in writing appoint any person he may think ftt. No person 
shall be ineligible for tlie 4»ffice of Receiver merely because he is an officer of the Hitrh 
Court. 


BeceWar deemed 
to be the agent o! 
mortgagor. 


13. Rvery Receiver appointed as aforesaid shall be deemed to 
be the agent t*f the person entitled to the property subject to the 
charge, who shall be solely responsible for his acts or defaults, 
unless otherwise provided for in the charge. 


14. Every Receiver appointed as e.f<»resaid shall have power to demand and recover 

Povara ol and give effectual receipts for all the rents, issues and profits of 

Baoalveri the property of w'hich he is appointed Receiver, suit, distress or 

otherwise, in the name either of the person entitled to the property subject to the charge, 
or of the peson entitled to the money secured by the charge, to the full extent of the 
estate or interest which the person who created the charge had power to dispose of. 

15. Every Receiver appointed as aforesaid may be removed by the liko* auilu)riiy, 

^ . or OR the like requisition aa before provided with respect t<^ the 

iteewer may ne original i^poiatment of a Receiver, and new Receivers may be 

rauovM,. appointed from time to time. 
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16. Every Receiver appointed as aforesaid shall be entitled to retain out of any 
Receiver to re* money received by bim, in Heu of all costs, charges, and expenses 

ceive a ^ammicei^n such a cotnmission, not exceeding five per cejitum on 

not exceeding five ^toss amount of all money received, as shall be specified in his 
per cent * appointment, and if no amount shall be so specified, then five per 

^ on such gross amount. 

17. Every Receiver appointed as aforesaid shall, if so directed in writing by the 

person entitled to the money secured by the charge, insure and keep 
Receiver to in- insured from loss or damage by fire, out of the money received by 
sura if required. hirn. the whole or any part of the property included in the charge 

which is ill its nature insurable. 

18. Every Receiver appointed as aforesaid shall pay and apply all the money received 

Application ol place in discharge of Government revenue and 

mck&eys received taxes, rates and assessments whatsoever, and in payment of 

by him. commission as aforesaid, and of the premiums on the insurances. 

i ^i^d in the next place in payment of all the interest 
^cruing due in respect of any principal money then charged* on the property over which 
he 18 Receiver or on any part thereof; and, subject as aforesaid, shall pay all the residue 
ot such money to the person for the time being entitled to the properly subject to 
the charge, his executors, administrators or assigns. 

19. The powers and provisions contained in sections 6 to 18 of this Act, both 

This ^ inclusive, relate only to mortgages or cliarges made to secure money 

lejaie to charges advanced or to be advanced by way of loan, or to secure an 

by way ol mort* existing or future debt.** 
gage only. 

It would appenr that the above sections would apply only to cases in 
which the deed does noi confer any express power of sale; the section 
being applicable only to cases in which the deed does confer such a power. 

Section.—This section was drafted after consider¬ 
able debate arid differences of opinion among members of the Select Com- 
mittee. Jn the Jiill, as introduced, powers of sale were subject to 
certain provisions for the protection of the mortgagor, declared valid in all 
cases. I he Select Committee, to whom the Hill was first referred dis¬ 
approved of this provision and made the Hill declared) that such powers 

wore invalid, except where the mortgagee was the (Jovcrninont, or the 
property was situate in the Presidency towns or I^angoon. The Law 
Commissioners of 1879 modiHed this section by allowjiig(2) powers of sale 
in all cases where the principal money originally secured was Rs. 500 or 
upwards-. Lastly, the Select Committee at fii^t adopted the section as 
modihod by the Law Commissioners, but finally changed their minds,d) 
and having formed the opinion that tliere were certain parts of the country 
m which the power was liable to be abused rc-drafted the section in its 
present shape (4) Mr. (afterwards Sir Courtney) Ilbert in introducing the 
Amendment Act of 1885 thus observed on the section: " The object of 
e sec to set at rest, what had been previously a moot question, 

namely, whether, under the law of British India, a mortgagee could sell 
under an express power of sale without the intervention of the Courts. 
there can be no doubt that there was a custom among English people 
resident m the country, when money was lent on the mortgage of land, 
to insert in the mortgage-deed a power of sale, authorizing the mortgagee, 
subject to certain conditions, to sell, without the intervention of a Court. 


(1) See Bill No. 11. e. 39. 

(2) See Bill No. IV, s. 69. 

(3) See their final Report, dated 24th 
January 1882, para. 4. 


{4)^Macpherson on Mortgage (7th Ed")» 

(5) Abstract of Proceedings of the 
G. G.’s Council, p. 182 (Appendix). 
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the mortgaged property, if the money uas mit paid when it Ix-cuine doe. 
But it was felt that a power of this kind, if extended to the mofussil mort¬ 
gages. might work mischievously, especially in rural India.Accordingly, 
the Select Committee re-(lrufte<l the section in its present shape,<2) and 
the Amending Act of 188r> added certain words to " make clear what 
seems, on the whole, to have been the intention of the framers of the 
section, by declaring the cases in whicli the power of sale is not to be 
valid. And, as Mr. Justice Muthusami Avyar has pointed out. that there 
are other classes which it is even more necessary to exclude from the 
operation of the exceptional provisions than Hindus, Muliammadans and 
Buddhists.'’ts) words were added elupowering liOcal (lovernment to exempt 
also such classes. 

1785. Pnncipld.— The power of sale without the concurreiiee of the 
mor^agor is incident to all uwrtgagees in England unless it be excluded 
or limited by the mt)rtgage-deed. On the other hand, such powers were 
rarely found inserted in the contract-s executed iH the mofussil, aud even 
when they were so found, the Courts always presumed against their 
validity and regarded them j's repugnant to the spirit, if not to the letter, of 
the' Regulations, and unsuited to the circumstances of this countrv.*^^) 
Such a power easily lends itself to abuse, and Melville. J.. pronounced 
his anatiiema upon it in a case which is referred to in the draft section as 
its authority. " I am strongly disposed to agree with the Calcutta 
Judges,” he remarked. ” as to tlie impolicy ()f allowing sales by mortgagees 
in the mofussil. The mass of m(»rtgagi’s consists of ancestral fields, made 
by ignorant cultivators to greedy and unserupulou; money-lenders. The 
great object of the money-lejider is tr» get the land into his own liand. 
and. wlien he has succeeded, he is the worst possible landlord, spending 
nothing on tlie improvement of his estate, and rack-renting the unfortunate 
ryot whose proprietary rights have passed from him, but who is willing to 
slave for the usurer rather than abandon the fields of hU fathers. Wlien 
we stand between two classes such as these, it is the borrower, and not 
the lender whoni we should protect.As the Calcutta Judges said: 

This Court has only to declare such a condition legal and in the course 
of a short time not a mortgage-bond would be without it. The mortgagee 
would .tthen sell his debtor’s property to suit his own time, and in such 
manner and with such publicity and formalities ns he thought proper. 
Fraud, it is to he feared, wouht frequently accompany tfie transfers, and 
the property fall into the hands of the mortgagee or some of his connec¬ 
tions at an inadequate price, leaving tlve lender at liberty still to pursue 
the borrower for the balance that may remain after the sale.”(6) ” We 

hope.” wTote the Law Commissioners, ” that the artful contrivances by 
which land is often acquired much under its value by means of the process 
of foreclosure may thus be chocked, and that sales, being marlo openly 
under the supervision of the Courts, will be fairly conducted.” The 


(1) See Mr. Crest hwaite*B remarks on 
the passing of the Act, OoztiU oj India^ 
Extra Suppl., Feb. 7, 1882 (Appendix). 

(2) See Mr. Stokea* apeech on preeenting 
the flnal Report, OazeiU of India, Extra 
Suppl.. Peb. 7, 1882 (Appendix). 

(S) Mr. (now Sir Coartney) Ilbert'a 
epMh. Proceedings of the O. 0.*a Council 


p. 183. 

(4) Bhuuytnte v. Joykishtn, (1847) 8, 
D.A.. 354. 

(6) Kesha tyrnv v. Bhavanji, 8 B.H.C.R.. 
(A.C.), 142 (145). 

(6) Bhuwinee v. Joykishsn, (1847) 8. 
D.A., 354 (3C4). 
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Sfciion. as It now staiuls, gencraJl^^ euacts that uu mortgagee can seU 
j)iopcrt^ in viitiu- ot a ])o\vcr conferred ou him bv the mortgage-deed, 
'.1 lout lnt‘ Kitcrvcmion of the Court, except only iu certain cases. These 

(«i) whore the mortgage is an English mortgage (i.r.. in the ordinary 
iMiglish^ form), and neither the mortgagor nur the mortgagee 
Is a Hiiuiu. JVIuiianiniaclan. Buddliist. or a jneniber of any 
other class exempted by the Ltical (Tovernmeiit; 

where the mortgagee is the Secretary of State in Council; 

where the mortgaged property or any part of it is situate witliin 
the towns of (Jalcutta, Madras, B(jnihay, Karachi or Eangoon. 

r.a /o •• Moi fgatje : ' is detiued in section 

tLroL. " converts to Christianity are not 

tliertfort withm the exemption. Seerttanj of Siate for India ’’ • ie the 

Indian (Tov'ernment, which contracts omciaJly on behalf of and in the 

narne of. the Secretary of State. •* Such a power " ■ in clause 2 refers 

thT dausl"lh!;rf:Lows";uo'"""‘‘^^ ■“ -ference to 

I eszishunre enacting this section it was the intention of 

other vis th m mortgagee from exercising his power of sale, 

othcruise than as provided in this section. And whatever may have been 

en.cted 'hivTl f “O cioubt that the Le, as now 

herfnrov \ through a Court except in the cases 

‘ consistent with the language of section 58 (6) 

soh ■■ ;“?/tg«gee to •• rfli/ae the mortgaged property to be 

sold. and nob to sell it himself.W But this clause does not empower 
tile mortgagee to sell m every case, for it has been helu that, if previously 
to his sale an order for sale had been made hy the Court, he could not 
tnen be allowed to sell out of Court under his exiiress power.(3) But the 
mere commencement of an action for redemption «ill not stop the sale 
it rnay be however, stopped by pajinent into Court of the sum claimed 
to be due(5) or even tender of it at the saie.(f) So the mortgagee cannot 
■^ercise power of sale after the decree nixi for foreclosure is passed. 
the exercising the power of sale under this section must have 

the Sower and clearly .given to him. ft must also he stated if 

anv^hqnap benefit of those who may represent him upon' 

the r tnterest. although this is not necessary in England, where 

tion 2(8) of**®s‘gn*’t* of the security by force of sec- 

power to sell nn 4 both first and second mortgagees have 

from spein <7 fn ^ r "hicli ^\u\l] discharge the purchaser 

a sale the one otvm ^ they may concur in 

as will dischnree^' ? \\ so much of the purchase-money 

as wiJJ discharge his debt, and the other for the balance.'•(S) 

(1) Madras Deposit and Benefit Society 

v. Passnna, 11 M. 201 (203). ® 

(2) See Comm, under s. 58 (6) ; Kishan- 
lal y. Qangnram, 31 A. 28; il/oAam»wid 
Amtn V. Jan Patel 12 C.P.L.R., 26 (30) 

(3) Re Claire, 23 Ir. R.. 281. 

{^) Adams V. Scott, 7 W.R., (Eng.), 

^ 1 ei* 

(5) Whitworth v. Rhodes, 20 L.J.. Ch.. 


10 . 5 . 

(C) Jenkins v. Jones, 2 Gif., 99. See 
Pislier, § 936. 

. Stevens v. Theatres, Ltd., [19031. 
I Ch. 867. 

(8) M'Carogher v. Whieldon, 34 Beav., 
107 j Fisher. § 950. 

(9) Fisher. § 973. 
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ihe mortgagee, it would appear, may, before sale, demand from fch-' 
mortgagor all deeds and documents in his possession or power, an<l iiece-- 
sury for the purpose of inviting purchasers.^) On the other hand, it he 
is not himself in possession of the title-deeds relating to the property, 
having deposited them by way of equitable mortgage, his power of sale 
IS suspended though he does not thereby permanently forfeit it, since it 
reverts to him as soon as he recovers the deeds. 

1788. Express and Statutory Powers.—In Euglund a power of sale 

formerly had to be e.xpressly conferred by the mortgage-deed. But since 
the operation of recent statutes conferring the power on nijortgagees, 
express powers have fallen into disuse. But since there is no statutory 
provision conferring such power upon any class of mortgagees in India, the 
only power that could he enforced by the Indian mortgagee, is an expre'>s 
power which should havi' been inserted in the deed. But even as regard' 
express powers, the Knglish and Indian Ijuws present certain divergent 
features which it should bo as well to notice here, '' 

1789. In li.ngland. tin* express power of sale may bi‘ conferred b\ 

EnBiish ATn • u trust for reconveyance on payment of the 

poweS!^ express niortgage-money on the day appointed, and, in default ( f 

such payment for sale, or it may simple be a clause in 
the mortgage-deed tunpowering the mortgagee to sell the'property nt any 
time after default without the intervention of the (’ourt. In either case 
the mortgagee may exercise the power ivithaitf notice to the mortgagor 
unless it was necessary under the terms of the di*e<l.t3> 

A trust for sale by w ay of security may be created in a variety of ways. 
Mnongst which may lx* mentioned cases in which the property is conveyed 
to the use of the mortgagee for a term, with a proviso for redemption, nnd 
subject thereto, to the use of trustees in fee upon trust to sell. This {(.nn 
requires the intervention of at least three persons, and to obviate which. 
R simpler form is to dispense with either the mortgagee or the trustees, 
and to convey the property to only one or the other in trust to sell if the 
money is not paid on a given day, adding the clause for redemption. But 
of these forms, the one conveying the property in trust to the mortgagee 
has obvious advantages. For while the mortgagee is bound to subservi’ 
his own interest, the trustee is bound to attend equally to the interest of 
the mortgagor. Such a form, however, is seldom likely to be encountered 
in this country. 

4 

As regards the pow er of sale usually covenanted for in the English 
form of mortgages, and in which alone it can now he validly exercisi-tl. 
the Indian rule follows only the analogy of the English cases. Tn England, 
the power may be exercised by the mortgagee without notice, but tlie 
section clearly overrides this practice by making provision for the giving 
of notice as a rondj7jV» Hint- qua non. 

1790. English Statutory Powers. —The English Statutes on tlie power 
of sale have the effect of enlarging rather than curtailing the rights of the 
mortgagee. The first Statute, known as Lord Cranworth's Act.W confi-rs 
the power of sole on oil mortgagees subject to anything that rrwv h?*ve 


(1) MiUhu 0 ami v. AfjyaJu, I«1 MX.J.R.. 

7 4 

f2) Be Clain. 23 Ir. R.. 281. 


(3) Hawkine v. RanteboUtm. 1 PH 

(4) 23 ft 24 Vipt.. r. 145. 
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been otherwise stipulated in the dee<,l. Such power may be exercised at 
atiy time on expiration of one year from the date when the principal money 
was payable or if the interest due thereon has remained unpaid for six 
months. 'I'he statutory power of sale is thus expressed in English Ck>n- 
veyauciug ; “A power to sell, or concur with any other person in selling 
the whole or any part of the property by public auction or private contract, 
subject to any reasonable conditions he may think tit to make, and to 
rescind or vary contracts for sale, or buy in, and X'C-sell the property from 
time to time in like manner. "<•) This Statute has since been repealed, 
and superseded by the Conveyancing Act, 1881,under which the power 
ol sale implies—“A power, when mortgage-money has become due, to sell, 
or to concur with any other person in selling, the mortgaged property, or 
any part thereof, either subject to prior charges, or not, and either together 
cr in lots, by public auction or by private contract, subject to such condi¬ 
tions respecting title, or evidence of title, or other matter, as he (the 
iiiortgagee) thinks fit, with power to vary any contract for sale and to buy 
in at an auction or to rescind any contract for sale, and to resell without 
being answerable for any loss occasioned thereby. The power is limited 
only to mortgages mode by deed and does not extend to equitable mort¬ 
gages. or mortgages of copyhold estates which are effected not by deed or 
by entry on the Court-rolls. It would be naturally implied in a contract 
to execute a legal mortgage with the power of sale. Somewhat similar 
prijvisions confined to registered charges with a power of sale are to be 
found in the Land Transfer Act, 1875.<*> 

1791. Who may exercise the Power. —The right to sell under the 
[)ower of sale in a mortgage-deed depends upon the express terms of the con¬ 
vention. If the power is reserved to the mortgagee alone, his executors, 
administrators and assigns cannot avail themselves of it.(W With the 
statutory powoi*s it is different; for they may be exercised by any persem 
for thi* time being entitled to receive and give a discharge for the mortgage- 
money.’'C^) But before the statutory expansion of the right, the law rigidly 
adhered to the contract, and if the deed did not expressly mention the 
.assigns,” no person filling that character could exercise the power. 
'i’his vi(*w was supported on the ground that in such a case the mortgagor 
may have been unwilling to repose confidence in an unknow'n and uncertain 
person.Even the circumstance that the assigns are empowered to give 
a valid receipt to the purchaser has been held not to be sufficient to confer 
on thorn tlie power of sale. In the case of money advanced by joint- 
mortgagees, on their joint account, the pow’er conferred on the mortgagees 
may be exercised by any or all of them, or by the survivors or last 


(1) S. 11 (1st) : 23 & 24 Virl.. c. 14a. 

(2) By 44 & 45 Viet., r. 41. s. 71 ; 45 
A 46 Viet., e. 38, s. 04. 

(3) 44 & 45 Viet., s. 4. e. 71. 

(4) S. 19 (1) (i): 44 * 45 Viet., e. 4. 
s. 71 ; cf. s. 6 of the Trustees* and Mort- 
Kagees’ Powers .Aet. 1866, quoted anU. 

(5) Ss. 27. 68 ; .38 & 39 Viet., e. 87. 

(6) Bradford v. Beljield. 2 Sim. 264 : 
Titley v. Wohlenkotme. 7 Beav.. 425. 

_ (7) S. 21 (4). 44 & 45 Viet., e. 41. A 
similar clause existed in Lord Cranworth’s 
Act, prior to which, however, the power 
was limited to the persons named. Cooke 
V. Crawford, 1.3 Sim.. 91 ; Coh v. Wade, 


16 Ves.. 27; IFj7«om v. Bnnttetl. 5 DeG' 
and S.. 47.5: 0>iborne v. Rawleit. 13 Ch* 
T).. 774 : In re Morton and Helleit. 15 Ch- 
D.. 143 (145): Re Ruyiney and Smith' 
ri897]. 2 Cli.. 351. 

(8) Titley v. Woletenholme. 7 Beav., 
425 : Macdonald v. Walker, 14 Beav., 
.5.56 : Hall v. May. 3 K. and J.. 586; 
lenlon v. Heap, 1 De G.. and S.. 640; 
Asht n V. Wo d .3 Sim and G. 436, pff 
.Tames, L. J.. in In re Morton and HelUtt, 

15 Ch. D., 143 (149). 

(9) Per Jessel. M.R., in In re Morton 

and HelleU, 15 Ch. D.. 143 (146). 
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survivor of theni.(i> unless the dooil h;ts provided otherwise. 
that the mortgagees held on trust would not affect the ni)o.<^> On the 
other hand, if the mortgage was executed in favour of several luortgagees 
to secure distinct advances made by them, no individual luortgagi'e is 
presumably competent to exercise the power without the co-operation and 
concurrence of all of them. or. in the event of the death of some of them, 
of their legal representatives.If two or more properties are jointly 
raort;(aged and some of them only belong to the trust, the trustees may 
sell their own property unless the joint sale would be more beneficial. But 
the case, of course, is different if an undivided share of the same property 
is charged with a trvist. in which case the entire property must be sold, 
because otherwise presumably undivided shares are not likely to fetch their 
proper value.<&> The tnistees are not only entitled but may be compelled 
to join with other persons exercising their power beneficially to the ccafui 
que irust.^ On a parity of reasoning it would seem that when the same 
property is burdened with several mortgages, all witl; power of sale, all the 
mortgagees may concur in exercising the powers.(7) But sale by the second 
or subseqrr.uil mortgagee subject to the rights of the prior mortgagees 
is valid.(8) " 

1792. Sale by Agent. —The power given to a mortgagee may be exer¬ 
cised by him through his .■ittorney or agent, unless ho is from the terms 
of the power precluded from exorcising it vicariously.(8) Of course, the 
mortgagor is in no way prejudiced by the mortgagee's appointing an agent 
to do his work, for us against the mortgagor the mortgagee is hinTsolf 
responsible for its proper conduct, and against him the mortgagor may 
recover djimages if the sale has not been properly conducted.But if the 
power conferred is in respect of an undertaking of a public nature, it is a 
special privilege which cannot be exercised through an agent. As Lord 
Cairns remarked: “When Parliament, acting for the public interest, 
authorizes the construction and maintenance of a rnihvay. both as a high¬ 
way for the pxiblic, and as a road on which the company may themselves 
become carriers of passengers and goods, it confers powers‘and imposes 
duties and responsibilities of the largest and most important kind, and it 
confers and Imposes them \ipon the company which Parliament has before 
it. and upon no other body of persons. These powers must be executed, 
and these duties discharged by the company. They cannot be delegated 
or transferred.The debenture-holders with a charge on the undertak¬ 
ing before its completion cannot exercise the power which may have the 
effect of putting a stop to the undertaking altogethcr.(*2) 'The council or 


(1) Hin<U V. Pooh. I K. & .1., 

Tlim iH now provided hv tlio Conveyaiu-ing 
Aet. lS8i. R. 01. sub-R. (1) (44 and 4r) Vied., 
c. 41). 

(2) TwonMndn v. Wiliion, I B. and 
Aid., 608 ! Hall v. DeirtA. Jar.. 18fl. 

(3) 8. 44. Indian Trust Act (II of 
1882), 8. 22 (I). TruRtee Act. 1803 (Of. 
and 67 Viet., r. 63, re-enaotins on tluH 
point 44 and 46 Viet., e. 41. r. 38). 

(4) Hinde v. Pooh. I K. A J.. 383. 

(®) Pff ■T o Ra o l. M.R., In re Cooptr nnd 
AlUn'it Conlraet. 4 Cli. D.. 802 (816. 817). 

(8) In re Cooptr and Alhn'n Contract. 
4 Cli. D.. 802, (818); Rede v. Oakes. 4 D. 


.1. A- 8.. .'»or>. 

(7) McCnrmjher v. Whieldon, 34 Beav. 
102 . * 


{H} Mnftser y. Dfz. 3 Jur. (K.S.K ?r>2 

(9) Combe's case. 9 Rep.. 75 : While v. 
H ilson. 1 Drew.. 304. 

(10) Story on Ageney, ss. 4r.2, 463. 

(11) Gardener v. London. Chatham and 
Dover Ry.. L.R.. 2Ch.. 201: Wnker v. Herts 
and Essex Watemorks Co., 41 Cli D 
399 (400). 

(12) Gardener v. London. Chatham and 
Dover Ry., L. R.. 2 Ch.. 201 ; TiMer v. 
Herts nnd Essex Wateruorks Co 41 Ch 
D.. 399 (407). 
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managing body uf an institution incorporated by royal ciiaracter was 
iiuthorized to s^ Ii. mortgage or dispose of its property with the approbation 
and conc'urrenee of a general meeting of the proprietors of the corporation. 
At a general iia'cting of the propritdors, the council was authorized to 
moi-tgagi- tile property with a power of sale, but it was held that the council 
had !!(» Mich power,Jlut where shares in a company are mortgaged, 
jind n<i time is fixed for payment of the iiujrtgage-debt, a mortgagee, who 
liiis acajuired the legal title to the shares, has, in Kngland, an implied power 
of sale on the failure of the nuirtgagor to pay after the lapse of a reason- 
xilile time.* 2 ) mortgagee in India has no such implied power, and 

on those facts, he would have to sue for sale of the j>roperty through Court, 
though his ultimate success to bring the property to sale may depen<l on 
other considerations. 


% 

1793. Suspension of Power. — 'I he mortgagee's power of sale is sus¬ 
pended after the passing of the decree nisi for foreclosure, and before it is 
made absolute.]iut it cannot be defeated by the mortgagor by com¬ 
mencing proceedings for redemption,and it is said even after a decree fur 
redemption is obtained.But in view of the doctrine of lis peutJens this 
view cannot he sustained in Iiuliji. and it is subrnittefl that an action fur 
redemption would efpially he effective in suspiuiding it. During the 
pendency of a suit relating to the property, the Court nuiy, however, permit 
sale of the propi'rt.w or if after the passing of the preliminarv decree the 
action is inilefinitely stayed, as by mutual consent, the power would then 
revive .A decree for the administration of the trusts of a will or for the 
execution of the trusts of a setthunent iilso entails a similar disability on 
the exercise of the power. 

1794. Power on Assignment. —The power of sale passes with the 
assignment of the mortgage as an incident.<^> If the mortgagee sub- 
mortgages his interest transferring to him his power of sale, the proper 
person then to exercise the power is the suh-mortgagoe and not the original 
mortgagee.On tht* other hand, if the mortgagor transfers his interest, 
the j)OWiT may be exiTcisod against the transferee. 

If the ijKirtgage is assigned with the concurrence of the mortgagor, the 
fact that the latter had promised to pay a different sum. on a different day 
4oes not take away tlie power if it existed originally.'Phe mortgagee of 
lease-hold property may sell the whole of the original term by under-leasing 
it.01) 

In England, it was at one time doubted whether the mortgagee could 
<‘xeroise the power of sale without the concurrence of the mortgagor,(^ 2 ) i)iit 


(1) Yourid V. Itoheiift, 15 Beav.. .VSK ; 
Bo;id V. Petrie. L.R.. 7 Ch.. 385. 

(2) Cume v. Noirell. 25 L.-T.. C’h.. 
709. 

(3) Leigh v. Lloyd. 3.5 Beav., 46.5. 

(4) Clarke v. Hmi'iI Panopticon. 27 L. 
J. Ch., 207. 

(5) De Veri/eK v. Snndeman. Chirk K- 
Co.. [19011 I Ch.. 70. 

(6) Stevens v. Theatres Ltd.. (19031. 
1 Ch.. 857 (8fl0, 861). 

(7) Adams v. Scott, 7 W.R., (Kng.). 
*2 13 

(8) St€V€n:s v, Thertirtit^ Lid. [19031. 1 


Oh., H57 (861). 

( 0 ) Errhoftge and Hop Warehouse^ Lid* 
V. A»^i^oeuitiot> of Land Financiers, 34 
Ch. J)., 195 : explained per Farwell, 
in SifvenM v. Theatren^ Lfd., [1903] 1 Cli.* 
8.57 (8031. 

(10) Young v. Hohertf*. 15 Beav., 568; 
Kogd V. Pefrie, L.R., 7 Ch.. 385. reversintf 
L.R., 18. 

(11) *S. 115, post; Hiatt v. HiUman, 
25 L.T. (N.S.), Eq.. 482. 

(12) Crojt V. Poire/, Com. Rep.» 603. 
(The poM'er is driven by Statute noN' ; 
see 23 4 24* Viot., c. 145. s. 16). 
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it is uow agreed that the concurrence of the inortgagur is tun requin .I i<. 
validate the sale, and that the purchaser cannot refuse to accept tlie title 
without his concurrence.0) But if ilie propert.v na.rt^'at^cd be Iriisi 
property, there may be cases in wliich the })urcliaser may refuse to acci'j)t 
the title without the concurrence of the irsfiiis qur 

Default essential for poutr :—The section tiiily authorizes the exercise 
of the power of sale in defaitlt of the pavincnt of tlie inortgaee-monev 
I his must depend upon the contract^ superadde<l to which t hen* musr !,.• 
compliance with the provisions of this section.('»> Under this section tho 
mortgagee may exercise the power of sale, even thougli th.-iv lias been no 
default in respect of the payment of the principal nioiiev. 

1795. Sale for Recovery of Interest.—The second clause conferrim’ on 
the inortgagee the power of sale on mere default in pavmcnt of interest 
has the effect of overruling a decisam of the Priw Covlncil in which an 
oxpress c ausc to that effect was held to be penal, and. us such, unenforce¬ 
able.(f> Like the previous clause this clause is also taken from section ‘^0 
suh-seclioti (ii) of the statute,<«» l.ut it has been modihed in so far that the 
umount of the arrear.s is fixed m Hs. otMt. and the period of arrears iv 
raise<l to three months. In the Knglish Statute the amount is not fixe<l 
while tin- period fixed is two nu.nths.«7> It will he oh-envil tltat ihe tv., 
iiao^es hemg separated distril>mi\ely In an ••or. " the mortgagee need 
m.t give notice if his debt is of the nature nientiom-d in this clause, unless 
there is a stipulation, as is usual, for notiee. in which ea.se it must needs 
he given.(9) The amount of interest due under the mortgage may be out 
of the principal, interest or costs, or may represent such other sum as tin 
inertgagee is entitled to add tf. his iiiortgage-nioney,<«' The subject has 
already received attention. 

1796. Notice of Sale. —Before exercising the power, the inort'»agce is 
retpnred to give a «ofict' m to the mortgagor, or to his assi°ne<- (”) 

But the latter cannot insist upon a noliee t«» himself if a due noUce had 
already been given to the mortgagor prior t<, the assignment, I'his pro¬ 
vision, as to notice, is taken from s«*cii«in 20 uf the English Act. and is 
made to protest the rights of tin- nwrtgagor. In order to he effecUial it 
must bo a notice of the demand the extent of whieh must he specified s<, 
as to enable the mortgagee to see his position cleariv. 'I'lie clause provides 
that the notice must require payment of the nionrq since the 

second clause provides for recovery of the arrears of inter«-st.‘ ’Th<- proviso 
follows the English Statute the [irovisions of which run tims'_ 

S. 20. A mortKaRi-o »liall imt fxenisc th«- pi.wer of sale .onferred hv tliis Act 
niilfKa and until 

<i) Notice required payim-nt of t».«- m..rlKaKemoiuv has been aerved on the 
mortKaKc.r or one of revaral moilK-inois. and d.f.-vilt ha.s been made in 


(1) .(‘ltty V. .Shttrpe, IK 340/1.; 

Cordtr v, ih,, 344. 

(2) Sotidfrii V. Rirhftrfls, 2 Coll., 508. 

(3) Jerup Teja tO Co, v. Peerbhot/, 
23 Bom. C.R.. 1241 ; 04 I.C. 034. 

(4) Kundu V. Rookonruirul, 9 L.B.R.. 

43 LC. 021. 

• (6) Venkaiavtintdii v. X^enhUa, 23 W. 
ok P.C. 

(6) Conveyancing Act, 1081. 43 A 45 


Viut.. c. 41. 

(7) S. 20 (II). 

(8) Miller v. Cook. K.R.. Jo l.:q., lUl 
iU) *S.. K. 72. 

(10) Siinilurly by «. 07 of fbe Convey, 
anc'ing Act, IHHI, tlic notice muHl In* in 
writing. 

(11) Muucherji V. AW 

1/ H. 711. ■' 
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payment oi tiie mortgage-money, or of part thereof, for three months after 
such .service ; or 


(ii) Some interest, under tne mortgage is in arrear and unpaid for two months 
after becoming due; or 

(iii) 1 here has been a breach of some provision contained in the mortgage-deed or 
in this Act. and on the part of the mortgagor, or of some person concurring 
ill making tl>c mortgage, to be observed or performed other -than and besidea 
a covenant for payment of the mortgage-moooy or interest thereon.” 

It should be noticed that the absence of the third clause from the 
section curtails the exercise of the right by the mortgagee in the case there 
contemplated. It was not usual to insert a clause to this effect in express 
powers before the Act, and it is an innovation which has well been left out 
of the section. The insertion of such a clause in the Act would have led 
the mortgagee to exercise the power even in case of a trivial breach, on 
the part of the mortgagor, such for example as his failure to deliver a 
counterpart of a lease within a month, or his failure to insure against fire, 
or to keep up a life-policy,or indeed, the infraction of any covenant, 
howsoever, insignificant or unintentionally embodied in the deed. 'J^he 
second clause is further restrictive of his right. In the first clause the 
words “ principal money has been substituted for “ mortgage-money," 
apparently because the second clause provided for the recovery of interest. 
The two clauses then provide for two distinct contingencies. If default is- 
nride in payment of the principal, notice must invariably precede the 
i‘Xt‘rcise of power. Hut if it is the interest that is in arrears, no notice is 
required if it has amounted to at least Rs. 500 and has remained unpaid 
for three months after it became due. The solicitude of the J.egislature 
for insuring the punctual payment of interest, would seem to be justified 
on the ground, that otherwise there would be no means of recovering 
interest till the principal had become due. 


1797. Notice may be served either personally upon the mortgagor, or 
Service ol delivered or left at the lust place of abode of the mort- 

notice. gugor if his present whereabouts are unknown and cannot 

be ascertained. In one case where the notice was affixed to the door of 
the mortgagor, it was held to be sufficient service.Whore there are 
several mortgagors having distinct successive interests as a tenant-for-life 
and remainderman, it may be well to give notice to each, but this is, of 
course, by no means indispensable. Hut where the mortgagor has assigned 
his interest, of which the mortgagee has notice, notice must be then served 
on the assignee, unless the assignment was made after a notide on the 
mortgagor had already been served.If the mortgagee required that 
notice should be given to the mortgagor, his heirs, or assigns, notice to the 
minor heir and his guardian would on the death of the mortgagor, be neces¬ 
sary.Although the clause only provides for a notice of demand, such 
a notice must contain an expression of the mortgagee's intention* to sell 
the property if default is made in payment for three months after service. 
But the fact that the sale is not made immediately on expiry of the notice 
does not make the giving of a fresh notice necessary. Indeed, the mere- 
fact of even a long delay taking place between the miaturing of the notice 


(1) S. 18, 8ub-8. II, Conveyancing Act. 

(2) Major w Ward^ 5 Hare, 698. 

(3) Munchtrji v. Nocr Mahomtdbhoy^ 
17 B. 711; Hawkina v. RanxaboUom^ 1 


Price, 138 ; ForaUr v. Hoggart, 16 
166 5 Hoola V. Smithy 17 Ch. D.* 4v4> 
Sel\i*yn v. Oarjii^ 38 Ch. D., 273. 

(4) Tracy v. Lot^ence, 2 Drew., 403^ 
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of sale and the actual sale does not make a ti'osh notice necessary. 
Although it is incumbent upon the mortgagee to abstain from sellirig tiie 
property for three months after notice, it by no means follo^vs tiiat a^ sale 
effected in contravention of the rule is necessarily invalid.<2) 'Pho niort- 
gagor cannot even stop a sale made without notice, his remedy being by an 
action for damagosO) which may be awarded if the sale had taken place 
before the time fixed.(«> or without proper notice.(S) or when nothing was 
due.(fe) Where the mortgagee makes the demand through his attorney, he 
must give the mortgagor a reasonable opportunity to enquire into the 
authority of the person nuiking the demand.If. therefore, he precipitates 
the sale while the mortgagor is engaged in such an inquiry, he may he 
mulcted in substantial damages at the instance of the mortgagor. 

But, apart from damages, the mortgagor cannot obtain cancellation of 
the sale even whore there has been a serious irregularity in the notice to 
.sell, if the purchaser has entered and expended money on the property. 
But if the sale was the result of fraud the case becomes different. But 
the circumstances in which the mortgagor may successfully impeach the 
sale are unconnected with notice and will he dealt with in the seqviel. 

1798. The period (jf three naaiths allowed by this clause cannot be 
curtailed by an agreement in the deed.t^®^ .\ notice given to the mortgagor 
before he assigns his interest is sufficient. A subsequent assignee must 
take things in the state in which he finds ihem, and cannot claim to alter 
rights which have accrued before he had any authority to interfere. 
Where, however, the mortgagee is aware of the mortgagor having assigned 
his intiirest, his failure to give notice to tile assignee would bo a breach of 
duty for wliiidi he may be liable to him fcjr damages.(*2) Where the mort¬ 
gagor has waived or consented to dispense with notice, the mortgagee need 
not give it.C’S) And if after notice the iiairtgagee has orally agreed to 
abstain fnnn exercising the power for a certain period, he is not bound by 
a “ liiore naked promise.” unsupported by any consideration, and the 
mortgagor cannot cumpluui, if in spite of his proinise he has sold the 
property. Section 63 of the Indian Contract Act would not apply to such 
an agreement.OO Waiver of notice amounts to consent to dispense with 
notice, and may be made before or after the salo.(i5> 

The right to notice may be waived by the mortgagor or his assigns, 
hut waiver cannot be inferred from merely lying by : there must he sotix- 


(1) Major V. Ward, 5 Hare, 598. 

(2) Anon. 6 Mad., 10 ; Madrasi Deponit 
■and Benefit Society v. PoM^anha. 11 M. 
201 ; MeUere v. Brown, 33 L.J.. Ch., 97. 

(3) Prichard v. Wileon, 10 Jur. (N.S..) 
330; Madras Deposit and Benefit Society 
•v. Passanha, 11 M. 201 ; Munchtrji v. 
Noor MahonUdbhoy, 17 B. 711. 

(4) Brierhy v. Kendall, 17 Q.B.. 937. 

(6) Selwyn v. OarfU, 38 Ch. D.. 273. 

(8) Dicker v. Angerstein, 3 C)». D., 

«00. 

(7) Toms V. Wilson, 4 B. A 8., 442. 

(8) Moore v. Shelley, 8 App. Cos., 285. 

(9) Muneherji v. Noor Mahomedbhoy, 
17 B. 711 (717); Metiers v. Brown, 33 L. 
•T. Oh., 97. 

(10) Madras Deposit and Benefit Society 


V. Pasmuha, II M. 201. 

(11) Muneherji v. Noar Mahotnedbhoy. 

(12) Hftole V. Smith, 17 Ch. D.. 134. 

(13) In re Thompson and Holt, 44 Ch 
!>.. 492 (.5(H»). 

Oangadkar v. Bhngmindas, 
23 B. 348 (367); Williams v. Stern, 5 Q. 
B.r>.. 400. followed; Davis v. Cundaaami. 
19 M. 398, difltinp:uif)hed. 

(15) Per Bowen. L.J., in Selu'tm v. 
<?ar;f/. 38 Cli. D.. 248. 

(10) Seiwyn V. Oarfit, 38 Ch. D.. 273 
(283, 28-t); “Delay ie not waiver. In¬ 
action is not waiver though it may Iw 
evidence of woiver. Waiver is consent 
to dispense with the notice. If it could 
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assent. It. tfier-^-fuiv. he was unaware of the sale there can be no waiver, 
and so, of course, whore he had previously assigned his interest in the 
property.Long delay as of ten years in impeaching an invalid sale may,, 
ttowever. aiiiouiit to waiver. 

1799. Conduct of Sale.—The mortgagee selling under his power of sale 
sometimes spoken of as a trustee for the mortgagor. But this is 

incorrect. He is, no doubt, bound to conduct the sale fairly and with due 
regard to the interest of the mortgagor, but beyond this he is not liable. 
“A mortgagee.” observed Lindley. L, J., ” is not a trustee of a power of 
>!ile for the mortgagor at all; his right is to look after himself first. But 
he is not at liberty to look after his own interests alone, aud it is not right, 
[iroper, or legal, for him. cither fraudulently, or wilfull.v, or recklessly, to 
sacrifice the property of the mortgagor: that is all.''(^> A -mortgagee- 
exercising his power of sale is not a trustee for the mortgagor, even if the 
mortgage is in the form of a trust for sale. But on a sale of the mort¬ 
gaged property' under an express or a statutory power, the mortgagee 
becomes a trustee of the surplus purchase-money after his own claim is- 
satisfied, and he is then liable to the mortgagor or other persems interested 
in the eqtiity of n*demption or subsequent incumbrances, of whom he has 
notice, to whom he is liabU* to the extent of the money received if he pays- 
t'ht surplus to the wrong person. 

1800. A iiuirtgagee selling tmder his power may sell either by private 
treaty or ptiblic auction.He is under no obligation to advertise the 
sale,(’> but he must give rejisonable publicity to the conditions of sale, not 
merely by reading them over at the tim^e of sale, but by circulating them 
iti the auction-room, aind widely distributing them among intending bidders 
before the sale.^®^ Nor is be bound to wait till the property fetches a fair 
price. He must act as if he were a prudent man. but- as u prudent man 
iu- may suborflinate the mortgagor’s interest to his own. But he must not 
look after bis own interests ahme, nor must he recklessly sacrifice the 
iiiortgagfir’s property.Aiul thovigh the mortgagee is not a trustee for 
till" uiortgitgfir, he is something more than a perfunctory agent and must 
at least see that in subserving his own interests lie does not sacrifice the 
interest of those equally interested in the property. He must not publish 
conditions having a depreciatory tendency and likely to shy off intending 
bidders. .\ mortgagee in selling the mortgaged property under a 


he sliewn tlml Hie mortKH>£or hud |iower 
to waive the nofire, and tliat he knew 
tiiat the nolic-e had not iieen served. Init 
.said nothing tiefore tlie sale and nothing 
after it. atthough this would not he roii- 
flusive. there would he a rase whirh 
required to he answered '' Per lioweii. 
L..r.. in Setiri/ii v. Giirfil. S8 Ch. 1).. 27S 
(284); In re Th(itnp-<oit ami Holt. 44 (‘h. 
D.. 492 (."lOO). 

(1) Sehri/n v. (Uirfil. Its Ch. IX. 27:t 
(283. 284)! 

(2) Salt V. Ea.^loh, [1899| 1 Cii.. S7:t ; 
O.A. [19001 I Cli.. 29. 

(3) Keuaedif v. De Trafford. [1890) 
I Ch.. 7«2 (772): O.A.. [18971 A.C., ISO; 
Nutt V. Easton, [1899] 1 Ch.. 873; O-A.. 
[1900] 1 Ch.. 29. 


(4) Kirk'icood v. Thompson, 2 H. & N., 
392; Lockiiaj v. Parker, L.R., 8 Ch., 30} 
In re Alison, II Ch. D.. 284. 

(5) Tanner v. Heard, 23 Beav., 666: 
Matheson v. ('larke. 3 Drew.. 3 ; Loeikng 
V. Parker, L.R.. 8 Ch.. 30 ; In re Alison, 
11 Ch. D.. 284: Il’orHer v. Jacob, 20 Ch. 
D., 220; Charles v. Jones, 35 Ch. D-. 
25; Magnus v. Queensland Bank, ST 
Ch. D.. 460. 

(G) 44 & 3.5 Viet. c.. 41, s. 19 (i). 

(7) Smith V. Durrani, 1 De G. & J*r 
536 ; O.A.. 9 H.L.C.. 192. 

(8) Chabildas v. Dayal Mowji, 6 Bom- 
L.R., 557 (568): O.A.. 31 B. 666. P.C. 

(9) Chabildas v. Day^l Mowji, 5 Bom. 
L.R., 247; O.A.. 6 Bom- L.R.. 667: O- 
A. 31 B. 50C, P.C 
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s. 

power of sale coulaiue.l in the mortgage-deed covenanted with the pur- 
chasei* that the purchaser shall accept such title us the vendors can ltivo 
and shall not require the vendors to enter into any covenant except a 
covenant that they have nut incumbered and shall not raise any jiuestion 
or objection to the title and shall be held bound to accept such title us the 
vendors possess. It was held that the condition was depri'ciatory, in 
that its natural tendency would be to deter bidders and lessen the price 
they would be prepared to pay.tD So where the trustees say “ we are 
only trustees for sale: we produce yon nothing but our deed; you must 
take whatever title we have at the time; we will give you merelv a <leed 

vesting the property in us as trustees far sale/' 
the condition cannot be regarded as otherwise than depreciatory (Z) Where 

to'^sav tCt depreciatory tendency, it is no answer 

[ V ^ p- ^ "’f" ^®tched was tlie full 

•• Th by trustees, James, L. J. remarked- 

Ihen It is said that this condition has not. in effect depreciated the 

Upon that point there is a large amount of contradictoiy evident some 
jntnesses saying that more would have been given, and others'sayiSg 
that more would not have been given, and that-the full price was obtaiLd® 
lhat 19 precisely the thing the Court cannot inquire into The cesiuts 
que trust have a right to have this property sold without anything beiac 
done which is calculated to depreciate it; and whether the effect which 
this condition was calculated to produce was or was not produced it is 
impossible for the Court satisfactorily to determine, because thv ’ Court 
cannot know how many people were deterred bv such a clause as this 
fron. bidding or attending the sale.”(^) A depreciatory condition is one 
which tends to deter persons from bidding or to deter those who bid from 
bidding up to so high u figure; and a condition which has that tendenev 
has It because >t tends to cripple the right of a purchaser and to put a 
fetter on him. The question is whether the condition would tend to the 
detriment of the mortgagor or of an absolute owner, or be prudent in an 
absolute owner. If it would be prudent in an absolute own<-r, it is not 
imprudent as affecting n inortgngee/^^ 

1801. In England, while a mortgagee may stdl the whole or any part 
of the inortgaged property, he cannot sell, without sanction of the Court (t) 
the timber separately upon it;(’) nor can he, unless expressly authorized 
by the mortgage-deed, sell the surface apart from the minerals,(«) But 
m no case can he sell iiiaclunery apart from the mortgaged buildings O) 
And if he sells only a part of the* land he cannot sell with an easement 
over the land unsold. 

The mortgagee may sell subject to his right to rescind if he is un. 
willing or unable to answer requisitions or objections to title made by the 


(1) Chabildtu v. Uaytil Mowji, 0 Horn. 
L.R.. fl87 (867); O.A.. 31 B. 860. F.C. 

(2) Dance v. Oolditigham, L.R.. 8 Ch.. 
»02 (010); Dunn v. Flood. 28 Ch. D.. 620 : 
O.A.. 28 Ch. I>.. 586. 

(3) Dance v. Ooldinyhaiii. L.R.. 8 Ch.. 
902 (010. oil). 

V. Ooldingham, L.R.. 8 Ch.. 
902 (910, 911); followed in ChabUdu- 

40 


V. iMynt Mou'ji. 6 Bom. L.R., 567 (669). 

(.'i) V. The EquiUible Rever- 

Mioiiary .Soriety, 4 Drew., 366. 

(«) 22 & 23 Viet., c. 36. e. 13. 

(7) Chiilnieley v. Paxton. 3 Bintr., 207* 

.'i BiiiK.. 48. ’ 

(8) Dayrell v. Hoare. 12 A. & K., 356. 
(«) In re Yatee, 38 Ch. D., 112. 

(lU) Mfrtly V, Houell. 21) Beav., 646 
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purch<iser.<i) Tlu- luurtj-agi-c luoy also sell upon the terms that a part 
of his pvirchase-moiiey may remain on mortgage.He is further em- 
powered to sell either subject to prior charges or not.t^) 

1802. Of course, the mortgagee, who is the seller, cannot either 
directly or indirectly purchase the mortgaged property.<«> But the dis¬ 
qualification applies only to the mortgagee exercismg the power, so that 
a second mortgagee may buy from the first.But a co-mortgagee can 
under no circumstances purchase; but the objection does 
bona fide sale by a mortgagee to a company in which he is a share-holderA 
But otherwise not only the mortgagee, but also bis agent and solicitor 
are disqualified from purchasing the mortgaged property.(7) But there is 

nothing to preveut tin- mortgagor or one of several mortgagors trom pur¬ 
chasing the property; an<l a co-mortgagor may purchase \yithout any notice 
to or consent of his co-iiw;rlgagors. provided the s:v e is made a 

proper and bona fide exercise of the power. The validity of such a sale 

is not affected by any fiduciary relation subsisting between the 
ing mortgagor and his co-mortgago.-s. such as may have arisen from his 
having as their agent, received the rents, paid thereout the interest on the 

mortgage, and generally managed the property (») A sale to one of the 

co-mortgagors for a price sufficient to pav off the mortgagee « debt cannot 
be treated by other co-mortgagors as redemption of the mortgage. 
Durchase by a mortgagor from a first mortgagee selling under his power 
Soef nol prejudice tL^secoud mortgagee, who will be preferred to meum- 
brancers of the mortgagor after the purchase. 

1803. The mortgagee is entitled to retain out of the 
Mortgagee’s ex- sale-proceeds all costs properly incurred in conducting 
penses. gale including any attempted or abortive sale.t^u 

1804 Limits of Mortgagee’s Discretion.— Unless there is any indi¬ 
cation of* the mode and manner in which the mortgagee should exercise 
the Slower it is competent to him to dispose of the property by either 
auction or’private treaty.(«) In order to make out a case foi-interference 

entile part of the mortgagor he would have to shew that the sale was 
wrongful and not warranted by the conditions of the mortgaged-deed^< 
The fact that the mortgagee had agreed that a part of the 
might remain on a mortgage of the P^-oP^'^’ty does T 

salS<w> But if a condition is imposed by the 

gagee must observe it before exercising the power.05> So power can 


(1) Faikner v. Equitable rf? Co.. 4 Drew., 
362. 

(2) Thurlow V. Mackesott. L.R.. 4 

Q.B.. 97. 

(3) S. 19 ; 44 & 46 Viet., c. 41 ; Manser 
V. Dia, 8 De G.M. & G.. 703. 

(4) Dotones v. Grazebrook, 3 Mer., 200; 
In re Bloye's Trusts, 1 Mac. & G.. 488 ; 
Henderson v. Astwood, [1894] A.C., 160. 

(5) Parkinson v. Hanbury, L.R., 24 

H.L., 1. ^ ^ 

(6) Farrar v. Farrars, Ltd., 40 Cn. 
D., 359. 

(7) Martinson v. Clowes, 21 Cli. D., 857 ; 
Orme v. Wright, 33 Jur., 19 ; Khatrajmal 
V. Diam, 9 C.W.N., 201, P.C. 


(8) Kennedy v. De Trafford, [1896] 1 Cli. 
762. O.A. [1897], A.C.. 180 

(9) Kennedy v. De Trafford, (1896J i 

Ch., 762 (771). ^ ^ ... . 

(10) Otter \. Lord Vaux, 6 De G.M. ® 
r* 

(11) Cf. Dryden v. Frost, 3 My. & N.. 670 
(675); Ellison v. Wright, 3 Russ.. 46M. 
National Provincial Bank v. Games. M 

Ch. D., 682 (592, 593). 

(12) Bronard v. Dumaresque, 3 woo. 

P.C. 457. T T ill a<lo 

(13) Davy v. DurratU, 26 L.J. ai.. 83 . 

(14) Davy v. Durrani, 26 L.J., 

(15) Gill v. Newton. 12 Jur. (N.S.). 
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exercised till default is made in payment of money when due, superadded 
to which must be observed the staUitury restrictions as to service of notice 
and the minimum sum in arrcar. 

The provision as to notice is obligatory, and it has been held that a 
power to sell without notice is of an oppressive character, and would be 
relieved against, if the mortgagor is shown or appears to havi' consented 
to the transaction urder pressure of necessity.“ It is not every bargain 
which necessity may induce one man to offer, that aiiollier is at liberty to 
accept.It is not necessary that the mortgagee should have misled the 
mortg^or’s judgment or tampered with his poverty.But such transac¬ 
tions. if allowed, would enable the mortgagee at any moment to extinguish 
the right of redemption.A person standing in a position of active 
confidence, e.g., a client to his solicitor, is still less qualified to obtain the 
power of sale without notice.<5) But such powers are not ipso facto 
invalid, but require an explanation which would be sufficient if it is shewn 
that the soHcitor-mortgagoo had explained the situation to the client in 
the same way as if he had been borrowing money from a third party. 
But these precedents of English law are only instructive as furnishing a 
reason for the statutory rule in favour of notice here enacted, and the 
requirements of which may now be considered. 

Thus then what the statutes have done in England for all mortgagees, 
must be the subject of an expn-ss contract in favour of only certain mort¬ 
gagees in India. The power of sale is further subject to the provisions of 
the section out of which parties cannot contract themselves. The English 
precedents must then be approached with caution, for on this subject the 
law of the two countries is by no means identical. 

1805. Title of Purchaser on Sale under Power. —The two following 
paragraphs jire taken alniost • verbaiivi from sections 21 (1), (3) of the 
Conveyancing Act.<’> The rule is enacted to afford reasonable security to 
piircbnsers, who would have had without such protection no safety in pur¬ 
chasing at such sales. Under this clause, the sale cannot be impeached 
on the grounfl Uiat no case had arisen to authorize it. us that it was made 
before the mortgage-money had become due, or after it had been paid off.(0) 
If a inortgagi'c exercises his power of sale hona fide, for the purpose of 
realizing his debt and without colhision with the purchaser, the Court will 
not interfere, even though the sale muay be very disadvantageous to the 
mortgagor, unless the price is so low as to afford in itself evidence of 
fraud.Even in cases falling into this category the mortgagor cannot 
obtain an injtinction to stop the «ule,<^®) unless the mort-gage-monej^ is 
deposited in Court.W 


(1) Miller v. C'ooJt, L.R.. 18 Eq., 

»41 

(2) liouree v. Hetipe, 3 V. & U.. 117. 

(3) f/u'ynen v. Heaton, 1 Bro. C.C.. 1 ; 
Miller v. Cook, L.R.. 18 Eq.. «tl («40). 

(4) Miller v. Cook, L.R.. 18 Eq., 841 
(«47). 

(A) Cockburn v. Ediewde, 18 Ch. D., 
449 (4S0). 

(8) PooUy’a Triutee v. Whethom, 33 Cli. 


D.. Ill (122). 

(7) 44 & 4.5 Viet., f. 41. 

t^i'-ber V. AngerMiein, 3 Ch. D., 

uuo. 

(9) IVarner v. Jacob, 20 Ch. D.. 220 
(224). 

(10) Whitworth V. Rhodes, 20 L..J. (Oi.), 
103* 

UU ftdlv. Kirkii'ood. 28 W.R., (Eng.?. 
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1806. The purchaser of property from the mortgagee ia exercise of 
his power of sale does not derive his title under or through him, but rather 
independently of him as a purchaser.^ No doubt his title in a sense does 
descend to him from the mortgagee but since the effect of the sale to him 
is to override and extinguish the mortgage and convey to him a new and 
larger estate which the mortgagee did not possess, it cannot be said that he 
holds only by derivative title. Again, such a sale is not a “ private aliena¬ 
tion within ’ ’ the meaning of section 64 of the Code of Civil Procedure,^^) 
so as to be void if m^ade after attachment of the property by Court, since 
an alienation after attachment in pursuance of a power conferred before 
the attachment does not fall within the scope of that section.(5) 

1807. As regards the relation of the purchaser to the mortgagor, it 
would seem that although in an English mortgage, the mortgagor may 
be said to be in possession of the nior^age-property with the permission 
of the mortgagee, it is clear, that if the mortgagee conveys the property 
under his power of sale, it cannot ordinarily be said that the mortgagor 
continues to be in possession with the permission of the mortgagee’s pur- 
chaser.W On the other hand, the .mortgagor’s possession would from the 
date of the purchase be regarded as adverse to the purchaser, unless the 
latter has done some act to indicate that the mortgagor’s possession since 
then has been permissive merely.Indeed, it would be so even in the 
case of the mortgagee after fort'closure. since in the words of Lord 
Hardwieke a foreclosure is considered as a new purchase of the land.^®’ 
The purchaser cannot sue to eject the mortgagor in the Court of Small 
Causes. 

1808. A purchaser under a power of sale is relieved from all obligation 
to make inquiries, unless the circumstances which put in question the 
propriety of the sale are brought to his knowledge and he purchases with 
that knowledge, in which case he becomes a party to the transaction which 
ia impeached,W and a proviso relieving a purchaser under a power from 
inquiring as to the regularity of a sale does not protect him if he knew of 
an irregularity which could not have been waived.A purchaser bid¬ 
ding at a sale held on conditions unusually depreciatory may be presumed 
to know that the mortgagor may seek to set aside the purchase. A depre¬ 
ciatory condition is one which tends to deter persons from bidding, and 
those who bid, from raising their bids to insure sale at a fair 
price.A mortgagee may sell under special conditions even of a stringent 
character, but they must not be unreasonably depreciatory. 


(1) Htalh V, Pugh, 6 345 (361) 

0,A., Pugh V. Beath, 7 App. Cas., 238; 
Parmana^as v. Jamna Bai, 10 B. 49; 
C?iabildas v. Dayal Motvji, 26 B. 82 (86, 
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ChabUdao v. Dayal Motujiy 26 B. 82 (87). 

(6) Caehome v. Searfe, 1 Atk., 603; 
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Dr. & War., 116 (119, 120); foUowed 
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D., 346 (363, 364). 

(8) Jenkins v. Jones, 2 Giff. 99 ; Chabxi- 
das V. Dayal Mowji, 6 Bom. L.R., 24L 
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Society, 4 Drew., 366. 
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Though a mortgagee selling under the power of sale has not th.' same 
full powers over the property as an absolute owner, he is entitled to convey 
the property to a purchaser with all the legal incidents acconij)anyiug tin- 
grant, and on a sale of a part of the. property comprisi*d in the mortgage, 
he may give to the purchaser thereof an inij)lied casement of light over 
the unsold portion.(i) 

A mortgagee purporting to sell in exercise of the power can pass no 
title if he had in fact no power of sale. (2) Even a covenant by the mort¬ 
gagor that he will join in the sale cannot be enforced by the purchaser, 
since such a covenant is presumed to be for the benj-tit of the murt<ni>»ee 
■only.W ° ° 

1809. But where the purchaser buys pi'operty with notice of tiie 

paoim imni-nner that the period of three months had not 

!y exercised^ ^ elapsed, he is not protected by the proviso.^ In one 

case where the power given to sell was by public auction, 
and the property was sold by private contract, it was held tliat “ such sale 
was wrongful and not warranU-1 by the comlitious of the niortgat^e-dei-d. ‘(S) 
hut the sale does not appear on that ground to have been set aside iti 

another case with similar facts it was held that the sale was not invalidate.! 
by the want of previous attempt to sell by auction, but was good as reganls 
both the purchaser and the mortgagee.(6) It is sometimes stated that the 
mortgagee is for the purposes of the sale a trustee of the mortgagor.(7) 
But the consensus of opinion is that he is by no means a trustee of the. 
mortgagor, and his position is not even loosely comparable to a trustee 
As Lindley, L. J., remarked; " A mortgagee is not a trustee of power of a 
sale f.ir the mortgagor at all; his right is to look after himself first But. 
he is not at liberty to look after his own interests alone, and it is not right 
or proper, or legal, for him. either fraudulently, or willfully, or recklessly’ 
to sacrifice the property of the mortgagor; that is all.''(«) So in another 
2 USC the Lords of the Privy Council, citing a learned Judge said, “ A mort¬ 
gagee is, strictly speaking, not a trustee of the power of sale. Ifc is a 
power given to him for his own benefit, to enable him the better to realize 
his mortgage debt. If he exercises it hnna fide for that purpose, without 
corruption or collusion with the purchaser, the Court will not interfere 
oven though the sale be very disadvantageous, unless indeed the price is so 
low as in Itself to be evidence of fraud.In short, the only obligation 

(1) Horn V. Turner, flOOO) 2 Ch.. 211. 

(2) UouceU V. Wiee, 3 W.R., Ifl?. 

(3) Order v, Morgan, 18 844 

<(348n); AUjuinder v. Croehie, 1 J. St L.. 

(070); GutUridgt v. FltJ^cher, 2 L.T. 
i<N.S.). B30. 

(4) Stlwyin v. Qniftt, 38 Ch. D., 273. 

(5) Rronard v. Dumaresqus, 3 Moo. 

P.C. 457. 

(6) Davy v. Durrani, Smith v. Durrani, 

20 L.J., Ch., 830. 

(7) Per Jenael, M.R., in In re Cooper 
{vide Alien's Contract), 4 Ch. D., 802 
(B18); " It is not exactly the case of a 
trustee for sale; it is the case of a mort« 
ga|M with powef of sale, but a mortgagee 
selling, is in Inflect a trustee with reference 
to the prepay comprised in the mort* 

*£age/' Per Lord Eldon in Downes v. 


ONzebrook- .) Mer.. 200. But tl,i« 
only dwides that wi.ere tl.e morlKace in 
in the forn. of a tnwt for aale. the m„rl- 
KHKW caiuiot buy—Soe per Stuart. V C* 
in Mjerhon v. Morn\ 1 Giff.. 421 (424r- 


. Trnfford, riHHlil 

I afflimed O.A., 11807) 

O-A-. [1900] 1 Cl,.. 29; r/ 

S t “-L R - (Sup. Vol.). 

901 ; x Oomnd. 6 A. 303; Trmxbrk 

V. Bhngwan, 23 B. 348. 

/ Warner v. 

Jac<)6, 51 L J. Ch; 042; cried with appro- 
val by I .C. m Haddington letand ^Mom/ 
Co. V. Hueon. [1911] A.C. 722 (729). ^ ^ 
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incunibeut upon him is that he should act in good faith, and to determine 
which regard must be had to the particular circumstances of each case. 
But his position is not of a trustee even if the mortgage is in the form of 
H trust for salt-, except as regards the surplus of the purchase-money, if 
auy, remaining in liis hands.(i) But his primary right is to realize his 
security and to tiud a purchaser if he can, and if in exercise of his power 
he acts bona fide and takes reasonable precautions to obtain a proper price, 
the mortgagor has no redress, even although more might have been obtained 
from the property if the sale had been postponed.<2) He may sell under 
special conditions oven of a stringent character if not unreasonably 
depreciatory.(5) But a mortgagee with the power of sale must act with 
the same care and prudence, and use every effort which might be expected 
of a prudent man<^) to have the sale conducted in a manner so as to fetch 
the highest price. But he is not bound to do more. As observed before, 
hi- need not wait for a more advantageous bargain, nor need he advertise 
before proceeding to sale.t^) If the mortgagee is guilty of carelessness or 
unbusinesslike conduct, the sale cannot on that ground alone be set aside, 
but he may be held liable for damages. CW The mortgagee may sell the 
w'hole or any portion of the mortgaged property, but he cannot sell the 
surface apart from the minerals, nor timber apart from the land,<^> nor 
tr.'ulc-inachinery apart from the buildings,nor a portion of the land with 
an easement over the land unsold. 


1810. The mortgagee is disqualified from purchasing the property for 

himself, as it is said, it will be a purchase by a trustee of 
not*'*'urcfise trust-property.<W) (§ 1802.) That he cannot purchase is 

" ■ correct, though the reason given is incorrect, because a 

mortgagee is not a trustee of the power of sale. It is a pow'er given to him 
for his own benefit, to enable him the better to realize his mortgage-debt. 
If he exercises it bona fide for that purpose, without corruption or collusion 
with the purchaser, the Court will not interfere even though the sale be 
very disadvantageous, unless, indeed, the price is so low as in itself to be 
evidence of fraud.The reason why such a mortgagee cannot himself 
purchase the property is not because ho is a trustee, but becaxise his 
interest as seller w'ould be in conflict with his interest as purchaser. As 
Lord Macnaghten in the course of his judgment of the Privy Council 
said: A man cannot contract with himself. A man cannot sell to 


(1) Locking v. Parker, L.R., 8 Ch.. 30; 
In re Alison^ 11 Ch. D., 284. 

(2) Oholmondtle^ v. Clinton^ 2 Jac. 

Sc- W* 1., 182; Warner v. 20 Ch. 

D., 220 ; cited per Ltndley« L.J., in Farrar 
V. Farrara, 40 Ch. D., 395 (411). 

(3) Htbson V. Bel, 2 Beav., 17 ; Kerahaw 
V. KaUni\ 1 Jur. (N.S.), 974. 

(4) Marrio v. Anchor Reveraionar)/ Co.^ 

30 Cli.. 571 ; Oolson v. WilliaHts^ 

58 L.J.* Ch., 539; Chabildas v. Dayal 
Mouji, 5 Bom. L.R., 247 (250) ; following 
Gourds Trans, Pro. (1st Ed.) 341 ; O.A., 
6 Bom. L.R., 557 : O.A., 31 B. 566, P.C., 
but Marriot v. Anchor Reversionary Co., 
30 L.J., 671, invests the mortgagee with 
the fiduciary character which has b^n 
shewn to be too narrow. 


(6) Davy v. D74rranf, Smith v. Zhirtran; 
26 L.J., Ch., 830. 

(6) Marriot v. Anchor Reversionary COop 
30 L.J., Ch., 671. 

(7) Cholmeley v. Paxton, 3 Bing., 207 ; 

5 Bing., 48. 

(8) In re Yates, 38 Ch. D., 112. 

(9) Seluyn v. Oarjit, 38 Ch. I5.» 673» 
Berkley v. Hotvell, 29 Beav., 346. 

(10) Parkinson v. Hanbnry, 13 W- B** 

(Eng.), 331 ; Douses v. Grazebrook, 3 

Mer., 200; In re Bloye^s Trvsts, 1 Mac. 

6 G., 488; Henderson v. Astu'ood, (1894/ 
A.C., 160 (168). 

(11) Haddingiofi Island Quarry Co. y* 

Alden Wesley, 10 6f4 P-C.; 15 

I.C. 261. 


s. 69.] 


MORTGAGE. 


I lior* 


himself, either in his own person or in the pcrsun of anotlier.O) whirh 
only means that a person should! not he placeil in a position in w'liieii Ins 
duty may clash with his interest, and from which it follows that iIh- 
mortgagee cannot even purchase bcmnni in the name of another perstju ll 
he desires to purchase the property himself, he must waive his power and 
come before the Court in the simple character of a mortga^^ee Even then 
he cannot bul without the pj-rmission of the Court conductim- the sale c^) 
there is. however, no objection to the secoml and subsequent morfoaeees 
purchasing the property from the first mortgagee selling umler his pow-r 
of sale.O But the Court regards with jealousy all such purchases md 
in one case purchase by the secretary of the mortgagees was set asi<h- ( 4 i 
Of course there IS nothing against the nu.rtgagee purchasing «•«/// ihr 
consent of the mortgagor, for m such a case the sale will be as good as one 
made by contract By such sale, it is said, the mortgagee can^acquire -m 
unimpeachable tiUe. ovvmg to the merger of the equity of redemption in his 
^ivour.(5) The effect of his purchase is analogous to that of a foreclosure 
decree, which, as stated by Lord Sclbourne. is to vest the ownership of „nd 
beuehcial title to. the land for th.- first time in the person who tm vi.'.n>lv 
was a mere mcumbrancer.<6) The disability attaching to the mortgagee 
also attaches to his agent, manager or other servant who had acted ®in 
negotiating the advance and receiving interest on the mortgage.(?) 

But sale to one of ihr mortgagors for his own benefit, wifhout aiiv 
notice to or consent .;f his co-mortgagors is permitted even though he m iv 
have acted ns the mortgagee’s ag<-nt. to manage the property received 
rents, and paid thereout the interest due on the mortgage (8) In fact such 
a sale, if made for tlie mortgage-m«.m-y due. is only a redemption in dis.mise 
but It IS not for tinit n^nson that snle to ;i mortgagor is uphelrl. but rith, r 
on thi- ground that a co debt(ir is pcih'ctly entitled to get in for his own 
benefit, an outstanding incumbrance. He is in no fiduciary relation to his 
other co-dehtors.(«) A second mortgagee may similarly buy from the first 
mortgagee.(«) A purchase by a mortgagor from the first mortgagee operates 
(;uly as a redemption of the first morlgag.-. It cannot prejudice th- sohse 
quent incumbrancers.<i^) So there can he no objection to sale by a ninrf 
gagoe to a company of which he is a sl,are-}iolder.(^ 2 ) 

In fuel, th.- .jm-stion in «ucl, ensos is not to whom the pufchnse w„., 
made, but whether the sale was h.,„o fuh- and fair. A collusive- s,,].. / 
whomsoever made would he set aside at the instance of the mortgagor ('3> 


(1) Htfid^rson v. A^Ucood, (I894)» A. 
C., 150 (158). 

(2) Re Hughy, 3 Dea. A Cli., 504 ; 
"TewtU V. Trtuef^rd^ 4 Cli., 537, 

(3) Shtkw V. Bunny, 34 L.J., €h.. 

257; KirknxK}(l v. Thompson, 34 L.J., 
■Ch., 305. 

(4) Mnrtinson v. r/ouw, 21 Ch. D., H57. 

(5) Raja Kishtn Dutt v. Raja MumUn 
AU* 5 C. 198 P.C.; Htath v. Pugh, 0 Q. 
B.D., at p. 301 ; O.A.. 7 App. Cas., 235. 

(0) Hmih V. Pugh. 0 Q.B.D., 345 (301); 
O.A.» 7 App. Caa.» 235. followed in Pur* 
^nanand v. Jamfu% Bai, 10 B. 49 (56). 

(7) Omrt V. Wright. 3 Jur., 19; Khuiraj 


t M.* (770). 

(») Kennedy v. iJeTrafford. riSfltn 1 

{Ui) ParkiMon v. Hanbury, L.R., 2 

ll.lv.• 1. 

1138 *^ ^ 

305 V. Farrar^,, Ltd., 40 Cl., D.. 

(13) RohaUon v. Norria, 4 Jur. |N.S.), 
444. 
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wheivas a sale macU- to a b<inii fide purchast^r without notice of the 
invalidating eleinonts in tlu- lransactU)n would as a rule pass a good title 
to 


1811. Avoidance of Sale. —Of course, a purchaser who buys with 
Uncjwledge of circumstances suthcieul as against a mortgagee to invalidate 
the sale, becomes a party to the transaction and is not protected even by 
the proviso that the purchaser need make no inquiry.Hence the pur¬ 
chaser is, in England, usually [>roU*cted in express powers by the insertion 
in the deed of what is called the ’ purchaser's protection clause," declaring, 
that, upon, any sale purporting to be made in pursuance of the power, 
the purchaser shall not be bound to inquire whether the conditions have 
been performed or observed.f’) A similar protection is thrown round him 
by the English Statutes which state the rule in the following terms: — 


S. 21 (2). Where a vonveyance is made in professed exercise of the power of sale 
conferred by the Act.'the title i>f the purchaser shall not be impeacliable on 
the ground that no case has arisen to authorise the sale, or that due notice was 
not given, or tliat the power was otherwise improperly or irrej 5 ularly exercised, 
but any person damnified by an unauthorized, or improper, or irregular exercise 
of the power shall have his'remedy in damages .against the person exercising the 
power.”{4) 


\\ ith reforence to this clauso wliiclt ha>i been embodied in the section, 
it lias been held that it has no application until the conveyance has been 
obtained; consequently it (Un‘s not preclude a person who has contracted 
to purchase from a mortgagee purporting to sell under the power from 
enquiring whether the vendor was in a position to exercise the power, nor 
from proving alitiude, in answer to an action for specific performance, that 
the power was improperly exercised. 


An additional safeguard is the clause usutilly inserted in express powers 
providing that the mortgagee’s receipt for the purchase-money slnilfe 
effectually'discharge the purchaser from seeing to the application or being 
answerable for the loss or misappropriation thereof. 


It is not generally the duty of a purchaser to inform a vendor of any 
of the circumstances which may make it desirable for him to purchase. 

A person entered into an arrangement with the first mortgagee for the 
advantageous sale of a part of the mortgaged property, and thereupon he 
bought up at reduced price, the interest of the secoml mortgagee, without 
informing him of the arrangement for sale, jind it was held that he was 
under no obligation to make the disclosure.<*) 

In the absence of fraud the mortgagee does not forfeit his power by an 
abortive attempt to sell the property ostensibly to a third person, but jd 
reality to himself. Such a purchase converts him into a mortgagee itt 


(1) Bettyes v. Maynard, 49 L.T.. :J89 : 

Dicker v. Angeratein, L.R.. 3 fh. D.. 
fiOO ; Jenkina v. Jones, 29 L.J., Ch.. 493. 

(2) Prichard v. Wilson, 10 Jtir. (X.S.). 
330; Muncherji v. Koor Mahomedbhoy. 
I. 17 B. 711 (717). 

(3) Jenkina v. Jones, 29 L.J.. Cli.. 493. 

(4) 44 & 45 Viet:, c. 41, s. 21. 

(.5) Life Interest, dec., Corpotraion v. 
Jland-in-Hand Fire, etc.. Society (18981. 


2 Ch., 230. 

(6) The same protection is afforded by 

Lord St. Leonard's Act (22 & 23 Viet., 
e. 35); Lord Crenworth’s Act (23 "4 

Viet., c. 146) ; The Oortveyancing Act, 
1881 (44 <k 45 Viet., c. 41, s. 22 (1) : Hender¬ 
son V. Astwood, [1894] A.C., 160 

(7) Dolman v. Nokes, 22 Beav., 402. 

(8) Ib, 


«. 69.] 


MOllTOAOE. 



possossioii. and as such liable to account until the of sale is valiill.v 

•exercised,W and in this case he would be allowed the cost of his improve¬ 
ments, so far as they had enhanced the value of the property.<2) 

A bo/ni fide purchaser without notice is in England held to get a good 
title if he had purchased the property from the mortgagee professing to 
act under the power of sale, but which had however been suspended owing 
to the pendency of an action on his mortgage, in which a decree nisi for 
foreclosure had been previously passed.But in view of the different rule 
as to //« pendens obtaining in this country the same thing could hardly be 
said of a purchaser in India.<^) 


Oaus on 
peaching sale. 


im- 


1812, On a sale made under power, the burden of proof lies on him 

who seeks to impeach it. As Lindley, L. J.. obscrve.l: 

It appeal's to me that we should be. throwing the 
greatest possible difficulties in the way of mortgagees if 
^ ^ It a t tltes^i mortgagees had done anvthing wrong or liad 

failed to take any step which was reasonable and proper in such a trans. 
action as this.”t*) But the contrary has been laid down in earlier cases. 

A transaction may appear suspicious, but it is not on that account to he 
•damned as fraudulent.In order to succeed, the mortgagor must act 
■promptly; laches are fatal to his success.The mortgage of a rever¬ 
sionary interest sold it under the priwer of sale in January 1880. 'I’he 
nnersioner who had notice of the sale took legal advice as to his rights 
but took no steps to impeach th«- sale until December 1897. when he com- 
mence<l an action to set it aside. In April 1H97 the reversion had fallen 
into possession, and it was held that by reason of his laches the plaintiff could 
not maintain the action. 


1813. Appropriation of Proceeds of Sale.—The directions as to the 
applieatitai of tlie proceeds of sale, contained in the section are copied from 
■the English Conveyance Act,<i®)—only the section here has been made 
subject to a contract to the contrary. Thi- proceeds <jf sale arc first to bo 
npprcjpriated to the payment of pn-vlous incumbrances, if any, to which 
tho sale is not made subject, and which may he done in th<^ manner directctl 
by section 57. Then the money may he applied hv him (i) in payment 
of the costs and expenses of the sale; (ii) in liquidation of the mortgage- 
money; (iii) the surplus, if any. being paid over to the mortgagor Tn 
England the mortgagee cannot charge commission for conducting the sale 
professionally, and the prohibition extends to the partnership of which he may 
■be a member.<”> The mortgagee is not entitled to the surplus, which he 


(1) Htfuiemon v, AMwooH, [lHiU| A.C., 

150 (101); followintr Topham v. Duke of 
PoriUuul, L.R., 5 Ch.. 40. .Similarly in 
Bxptirtf. Dfutrock Mont, Moo. 231 ; Turner 
V. TftUtwtuy, 12 Sim.. 40; tlie inortKogw- 
pimthaiier woa re«ar<led 08 a of 

wliat ho purrhaiied ; c/. Farrar v. Farntr^, 
Lid., 40 Ch. D.. 305 (414). 

(2) Shephard v. Jones, 21 Cli. D.. 400 ; 
*fonowe«l in Henderson v. Asitcood, [18041 
iA.C.) 160 (163). 

(3) StevefUf v. Theatres, Ltd., (1003) 
1 Cli.* 857 (862). 

(4) Roe 8. 52, Comm. 


(.S) Kenuetly v. iJeTrafford, 1 

Cli.. 7«2(773). • I J 

(S) Kf pnrie Lucty, 6 Ves.. 025; Farrar 
V. Farrarn. Ud.. 40 Ch. D., 305 (415). 

(7) Farrar v. Farrarn. Lid., 40 C)». D., 
305 (414. 415). 

(8) Sun V. Eanton. [1809) 1 CTi.. 873, 
O.A. (10001. 1 Ch.. 29. 

(0) Suit V. EaMon, (1900] 1 Ch.. 20. 

(10) 8. 21 (3), 

(11) FUhep, jS 1790; Furher v. Coble, 18 
Q.B.I).. 194 (5mi); Kiehendalt v. Rajah 
Mumlaz AH, 6 C. 198 (211). P.C. 
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is to hold in trust for the mortgagor,to whom he must refund it imme- 
diatcij on completion of the* sale, after which the surplus moneys in his 
luind will carry interest at the Court-rate, assessed in Bombay at six per 
cent.(2) Being declared to be a trustee for the surplus in his hands, it is 
llu* (luty of the mortgagee to see that it is paid over to a person legitimately 
fiititled to it. If he pays it to a wrong person, he does not exonerate 
himself from the liability to pay it to the rightful claimant. (3) So money 
payable to a trust cannot be paid to one of the three trustees without the 
eousent of the others.t**) So again, where the mortgagee retained in his 
[lands more of the purchase-money than was sufficient to satisfy his own 
claim, lie was held bound to pay it over to the second mortgagee with 
simple interest at four per cent., even alth<uigh the second mortgagee had 
delayed his claim for four years.It is the duty of the mortgagee to 
pay dm* regard to the rival claims of persons interested in the equity 
of redemption, and he is liable if he overlooks a claim w'hich afterwards 
turns out to be good. But in case of doubt the mortgagee may retain the 
money as a stakeholder and refer the parties to the Court for having their 
respective claims established: or he may himself deposit the surplus in 
Court for payment to the rightful claimants in which case his further 
responsibility would therewith terminate.<6> But in any other case it is 
his <luty to set it apart so as to be fruitful for their benefit, and if he fails 
to do so. he will be charged with interest (in the cose at 4 per cent.) from 
the time of the completion of the sale.<‘h 


But he cannot be fairly charged with interest if he held the money 
pending the setlement of dispute as to the rights of the rival claimants: 
for he w'ould then have to keep it in readiness for payment at any moment/®> 
Any person interested in sharing the money may move the Court to compel 
the mortgagee to have the money paid into Court, and a receiver may be 
a[)pointed for any portion of the property remaining unsold.<®> Being a 
trustee of the surplus the mortgagee is bound to furnish a true and faithful 
account of his own clain^s and submit them for examination of the persons 
interested in the surplus proceeds.If he has invested the surplus he 
must furnish all information as to the investment of the money.W The 
law of limitation does not apply to such money remaining in the hands of 
the mortgagee .(121 uhich he retains as trustee even if he mixes it with his 
private money.(i5) 


(1) Lull Dosh V. Jamal Ali, 9 W.R.. 187 ; 
Jaijit Rai v. Oobind Texvari, 0 A. 303; 
Jones V. Davies, 8 Ch. D.. 205 ; Re Hasel- 
loot's Estate, L.R., 13 Eq., 327. 

(2) Abdui Rahman v. Noor Mahomed. 
16 B. 141. 

(3) Tanner v. Heard, 23 Beav., 655: 
Matheson v. Clarke, 3 Drew., 3; Charles 
V. Jones, 35 Cb. D., 25 : Magnus v. Queens- 
land National Bank, .37 Ch. D.. 406. 

(4) Magnus v. Qxieensland National 
Bank, 36 Ch. D.. 26 ; O.A.. 37 Ch. D., 466 
(472). 

(5) Oky V. Read. 76 L.T., 39. 

(0) Roberts v. Ball, 24 L.J., Ch.. 471. 

(7) Quarrell v. Beckford, 1 Madd., 269; 
Charles v. Jones, 36 Ch. D., 644 ; followed 


in Huji Abdul Rahman v. Noor Mahomed, 
16 B. 141 (where the Court-rate, held to 
be 6 per cent., was allon-ed). 

(8) Mathison v. dark. 25 L.J. Ch., 20- 

(9) Southuaite v. Ripon, 8 L. J. Ch.. 
(N.S.). 139. 

(10) Chadudeke V. Heatley, 2 Coll., 137 
Springett v. Dashu'ood, 2 Giff., 521. 

(11) In re Tilott [1892], 1 Ch., 86 (88). 

(12) S. 10, Indian Limitation Act (Xv 
of 1877) ; c/. Hari v. Balambhat, 9 B. 233; 
Daudbhai v. Daudbhai, 14 B. 113; Pro* 
bhakar v. Pandurang, 12 B.H.C.R., 88; 
In re Mansfield, 34 Ch. D., 721. 

(13) Pichu Vadhiar v. Secretary of 
Stale, 40 M. 767. 
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But the mortgagee is no longer a trustee for the surplus if at the time 
of the sale the mortgagor’s equity of redemption hud already become 
barred. 


The sale by a mortgagee in possession of the mortgaged property in 
exercise of his power of sale, does not of itself entitle the mortgagor to an 
accourit with a general rest of the rents and profits as well as of the proceeds 
iif sale, as on the date of the receipt thereof. 

• . > I t li'..', • . 1 

•m( 1 4814../r he mortgagee’s liability to account does not cease even if the 

sale was made by the mortgagor with his concurrence. 

A^unt on sale ^yhcre the mortgagor of a leasehold house, with the 
y mor gago*. concurrence of the first mortgagee, who had notice of a 
second equitable mortgage, sold the property, and the balance of the 
purchase-money after payment of the first mortgage, was handed to the 
mortgagor, and the second mortgagee thereupon sued both the mortgagor 
and the first mortgagee for the money, it was held that the first mortgagee 
having joined in a conveyance with notice that part of the purchase-money 
was so applied in disregard of the claims of the subsequent incumbrancer of 
whom he had notice, and that he was therefore liable to the same extent as 
if he had himself received the whole of the purchase-money.(^5 


The case in which the mortgagee himself exercises the power of sale 
and that in which he concurs in its sale by the mortgagor who but for his 
concurrence could not sell it, is then not distinguishable. 


1816. Excepted Cases. —The next clause exempts powers conferred 
before this Act. A general exemption to that effect has already been made 
in section 2 (c) ante. The section does not prevent the mortgagee enforcing 
the power of sale in eases not governed by the Act. Thus the pawnee can 
recover his debt by sale of the pledged goods,and the mortgagor the 
surplus sale-proceeds, if any, within three years from the date of the loan<« 
the pledge itself being enforceable in six years.W The mortgage of stocks 
and other like securities of fluctuating value carry with them a power of 
sale after failure to pay at the fixed time, and where no time is fixed after 
the lapse of a reasonable time.W The creditor may, however, waive his 
light and sue for foreclosure and transfer of the stocks in his na’me.W 


A deed drawn up as an English mortgage, but executed by the mort¬ 
gagor exempted from the operation of the Act will be treated as a morteaee 
by conditional 8ale.<^®) 


(1) Thome V. Huuh <t* Murah, (1893) 
3 Ch., 530; O.A., [1894). 1 Cli., 599; 
O.A., [1896], A.C. 496. (The f-ase tumecl 
upon the construction of b. 8 of the Trustee 
Act, 1888, 51 A 62 Viet., c. 69), wliicli 
relate to indemnity for breach of trust 
by trustee, committed at the instigation 
of the beneficiary. 

(2) Wrigby v. QiU, [1906J 1 Ch., 241. 

(3) Weat London Commireial Bank v. 
Reliance drc., SoeUiy, 20 Ch. D., 964 (902). 

(4) Per Cotton, L.J., in Weat Lon^n 
Commercial Bank v. Reliance die.. Society. 
29 Ch. D., 064 (061, 062); O.A. from 27 
Ch. D., 187 (in which the facta are set out),. 

(8) 8 . 176, Indian Contract Act (IX) 2 


1872). 

(«) Suiyid AH v. Debi Proxnd, 24 A, 
251 ; Ram Cfuiiidra v. AnUiji (188C) 

A''*- 57.Sch. II, Limitation 
Aft (XV of 1877). 

(7) Art. 120. Limitation Act (XV of 

kV’ Moh/jn V. Kanai Lai. 17 

As 284. 

(8) Devergea v. Sandeman Clark d: Co.. 

(I001]lCh..70. ’ 

(9) Harrcid v. Plenty, (1901] 2 Ch.. 
314. 

(10) Shumomoyee v. Srinath, 12 C. 

of StaU 

(1917), M.W.N., 794 ; 41 I.C. 770. 



1260 


TRAN'SFEU OF PROPERTY. 


[s. 70» 


1816. JurisdiotiOQ.—The provisions of this section have been held to- 
be applicable to Mahim—which being situate within the original Civili 
Jurisdiction of the Bombay High C'ourt was held to be situate wnthin the- 
town of Bombay within the meaning of the section.O) 

70. If. after the date'of a mortgage, any accession is 

made to the mortgaged property, the mort- 
Accession to gagee, in the absence of a contract to the 

peny.*®*’** P”* contrary, shall, for the purposes of the secu¬ 

rity. be entitled to such accession. 

(а) A mortgages to A a certain field bordering on a river. The field is incrcasedl 

by alluvion. For tlie purpose of his security, B is entitled -to tlie increase. 

(б) A mortgages ?. certain plot of building land to B ejid afterwards erects a house- 

on the plot. For the purposes of his security, B is entitled to the l) 0 use aa 
the plot. 


SYNOPSIS. 


1H17» A nalogous Lau\ 
Principle, 

K 

IS19. Meaning of ivorde* 


Paraffra ffh-s, 

IS20, What Accessions 
puTiTit'itk mercigage, 
ima. Accessions pans io 
pxi isfit mortgage. 


1826. Bale limited by' 
contract, 

1827. No accession, 


1817, Analogous Law, —This section is supplementary to section 63, 
and is in accordance with a previous ruling of the Privy CounclK^) ana 
coincides in principle vdth what is laid down in the English law.' > So it 
was the rule in the Civil law that the pledger could claim every separate 
thing comprised in the pledge and whatever was added to it by natural 
iiocivtion. So on n pledge of animuls the pledgee wns entitled to recover 
not only the animals pledged, but also their progeny subsequently born. 

1818. Principle.—As the accession becomes a part and parcel of the' 
property it follows it in all its incidents. As observed by the Privy Council: 
“ Most acquisitions by the mortgagor enure for the benefit of the mortgagee, 
increasing therebj’ the value of his security; and on the other hand, many 
acquisitions by the mortgagee are in like manner treated ns accretions to the 
mortgaged property or substitutions for it, and therefore subject to redemp¬ 
tion. ”(6) The rule is obviously one of equity, and would be inapplicable if 
the terms of the mortgage exclude the accretion. 


1819. Meaning of Words. —“ Any accession n.e.. natural ns in the 
illustration (a) or acquired as in the illustration (b). “ For the purposes of 

the security:” i.e., he'cnnnot become its o\,Taer, but must restore it ■with- 


the accretion to the mortgagor upon 


(1) Trimbak Gangadhir v. Bhnfftcnndas, 
23 B. 348. 

(2) Kishen Daft v. Mumfnz AH, 5 C. IftS 
(210), P.C. The merginai note appended 
to the draft section refers to the case of 
Sndft^hiv v. Vithal, 11 B.H.C.R.. 32. 

(3) Fisher. §$ 680—684 

(4) Dig. XX tit. 1, De Pignoribntt 


redemption. 


XII; Story on Bailments. §§ 2 ®®, 314;- 
conira Jot Singh v. Amir Chand {19J8),- 
P.R.. 10 ; 28 I.C. 230. 

(5) Bajah Kishtn DaU v. Mumtaz AH. 

5 C. 198, P.C. „ „ n 

(6) Webster v. Potver, L.R., 2 P. v.,. 
69 (80); Oanpaiji V. Saadat Ah, 2 A.,. 



MORTGAGE. 


1261 


s. 70.] 

1820, What Accessions pass with Mortgage.—An accessiou to properly 
may be of two kinds, natural or acquired. An alluvial mahal is an 
instance of a natural accession,while renewal of the mortgaged lease,<*> 
and land or title acquired by surrender,purchase of trees standing on the 
mortgaged land by the mortgageet^) afford instances of acquired accessions. 
An accession of the same kind may be sometimes natural and at other times 
acquired. This section confers on the mortgagee a right to both for the 
purpose of his security. The mortgagor may, however, contract himself 
out of the section. If the mortgagee has incuiTed any expenditure in either 
acquiring or maintaining the accession, he is entitled to be reimbui*sed, 
and the question may be decided in the redemption-suit or a separate suit.<®> 
An accession is an accretion to the principal, and its essence is that though 
an addition, it remains a part of the principal and as soon as it can be 
severed and separately enjoyed, it ceases to be an accession. 

1821. The question whether an accession forms part of the mortgagee's 

security is one which must be answered with reference to whether it is an 
accession. If it is an accession it becomes a part of the mortgaged property 
under the terms of this section. But the question whether it does not form 
part of the security depends upon the special terms in the mortgage-deed. 
Thus where the mortgage was of a certain number of branded sheep and 
herds of cattle on a run, with the issue, increase, and produce thereof, the 
Privy Council held the security limited to the issue and increase of such 
specific sheep, and not include any sheep afterwards brought upon the run, 
though in substitution of those specified in the original mortgage.(*) So 
iiuirtgage of a lease spoken of as one which might be granted under certain 
specified regulations would not give an equity to a lien attaching upon a 
lease derived by some other title.So it has been held in the Punjab 
that an encroachment made by the mortgagee in possession upon the mort¬ 
gagor’s adjoining land is not otherwise than adverse even though the 
encroached area be shown as a part of the mortgage-security in the settle¬ 
ment papers, and being adverse, it of course ceases to be an accretion 
available to the mortgagor on redemption.<*> On the other hand, where a 

village, without specification of boundaries, is mortgaged as a whole, and 
it subsequently increases or decreases in size through the decision of a 
survey-officer, it retains its identity notwithstanding any casual increase 
or decrease thus occasioned, and is an aggregate both a security to the 
mortgagee and subject to redemption by the mortgagor.tS) So again, where 
during the possession of the usufructuary mortgagee, the latter purchased 
from the Government some trees standing thereon, the ownership therein 
coalesced with his right to the occupancy and thenceforth became identical 
with it. The mortgagor could then redeem the land with the accession so 
made by the mortgagee, re-imbursing him the expense incurred thereon.CW) 
The mortgage of “ the entire taluka B.” assessed to a certain revenue, was 


(1) Ofinpaiji V. fiaadai Ali, 2 A. 787. 

(2) K. 71. 

(3) Doe V. PoUf 2 Doug)., 709. 

(4) liukshi Ram v. Darku Tukaramt 10 

369. 

(5) Balcshi Ram v. Darku Tuknmm, 

10 369; R« HUl Pottery, 16 

W.R., (Eng.K 87. 

(6) Weheter v. Powtr^ L.R., 2 P.C., 6D 

(m. 


(7) Webeter v. Power, L.R.p 2 P.O., 69 
(80). But it may be added euch a caae 
was not raised in the Court below (see 
ifr., pp. 80» 81). 

(8) Muia Singh v. Budh Singh, 26 I.C. 
(Pmj.) 616. 

(9) Sadashivv. Vithal, 11 B. H. C. R., 
32 (33). 

(10) Bakehi Ram v. Darku Tukaram, 
10 B.H.C.R., 369 (371). 
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held to comprise an alluvial mahal appertaining to the taluka although it 
had been separately assessed.The enlargement of, or the removal of 
iijcaiinbrances truin the state of the iiiorigagor etlecled by hnnseif generally 
enure to the- benetit of the mortgagt‘e by increasing the value of his 
security.(2) So where a mortgagee sub-mortgages his rights and afterwards 
acquires from his mortgagor the equity of redemption in the mortgaged 
property, such acquisition will enure for the benefit of the sub-mortgagee 
wIkj Will tfien be entitled to sue for sale of the property m the same way 
as if the proprietory interest had been mortgaged to him from the first.(3) 

1822. An accession to property is not to be regarded as though it had been 
added to the security in the same sense as when a mortgagee takes addi¬ 
tional a»id independent property by way of an additional security for his mort¬ 
gage-debt. But it is to be regarded as incorporated in the original subject 
of the security as though it had been in existence at the time when the 
Original security was given, just as young trees growing upon land, which 
is subject to a mortgage, when they grow into timber, create a valuable 
accession to the land .and therefore to the security, but cannot be regarded in 
any sense as separate from or independent of liw lan<l, upon which they 
stand.So where after the execution of two simultaneous mortgages in 
respect of a house and certain lands appurtenant thereto, the mortgagor 
erected two other houses on the hmd, and subsequently executed various 
mortgages in respect of the several houses, and the decree in the suit by 
the fourth mortgagee directed that the whole of the property should be sold 
free of incumbrances, in separate lots, and the sale-proceeds to be distri¬ 
buted among the various mortgagees in accordance with thejr priorities, 
and the pix^perty more or less pledged by each mortgage and the sale- 
proceeds were insufficient to pay off the mortgagees, it was held that for 
the purposes of the security of the two prior mortgagees, the two new houses 
were accessions to the iiiortgugcd property and became incorporated with 
the original subject of the security, as though they had been in cNistence 
at the time when the original security was given.A mine or quarry 
opened by the mortgagor on mortgaged land after the mortgage is an 
accession to which the mortgagee is entitled for the purpose of his security. 
The good will of a business naturally passes with it as its necessary 
incident.The owner of business-premises mortgaged them with the 
machinery and fixture. A railway company gave notice to acquire a part 
of the premises for their railway, but before the price was fixed the mort¬ 
gagor died, and the mortgagee entered into possession of the property. 
Subsequently the company paid a sum of £15,950, for the premises, out of 
which £2,800 were awarded for loss of trade profits. This amount was 
claimed by the executors ns belonging to the mortgagor’s estate, but it was 
held that the sum was in the nature of compensation for the value of the 
goodwill of the business which passed with the premises, and that the 
mortgagee and not the executors was entitled to it.<8) The enlargement 
of the lessee’s interest in. the leasehold after it is mortgaged is again an 


(1) Qanpalji v. Saadnt Ali, 2 A. 787 
(791, 792), 

(2) Shyama Churn v. Ananda Chaiidra, 

3 C.W.N., 323. 

(3) Ajudhia Praaad v. Man Singh, 
25 A. 46. 

(4) Krishna Oopal v. Miller, 29 C. 


803 (808). 

(6) Krishna Oopal v. Miller, 29 C. 
803. 

(0) Elias V. Snowdon, 4 App. Cas. 464. 

(7) Chissum V. Dewes, 5 Russ., 29. 

(8) Pile V. Pile, 3 Ch. D., 36. 
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accession to which the mortgagee may lay claim, 
ajolvurarj interest hy the shik}ni tenant would also 


So acquisition of tin- 
be such an accession.^*’ 


1823. A bonus declared by a company ou its stock in addition to the 
annual dividend is not in the nature of annual profits, but an accretion of 
the capital.( 2 ) i,nd would pass by necessary implication with the stock. 

bonus is properly a sum arising from the division of some accumiilate<l 
fund, which has been set apart from the profits of the preceding years.t**) 
Bonuses are invariably considered as accretions l<i the capital, and the 
manner in which they are given makes no difference.An, extraordinary 
division of a sum of money by a bank among the proprietors of its stock 
beyond the usual dividend was considered as capital.In another case 
annuities divided among the proprietors of the bank stock pro rata were 
regarded as an accretion to the capital.Sometimes an additional share, 
fully paid up is issued to each existing shareholder. 


1824. 'I’rade lixtures artixed<®> or a mine or quarry opened(^‘^> by the 
mortgagor after the mortgage for the purpose of his trade follow the 
corptin.'' A mortgagee does not cease to be a mortgagee merely because 
he is made a landlord by the mortgagor of a leasehold property attorning to 
him. On the other hand, the attornment is to be reganled'as a superadded 
security and he is not bound to elect betwten his two p<Jsitions. He is. 
then*f()re. still entitled to the fixtures which tin- mortgagor may have annexed 
after the execution of the rnortgage.riri But if the fixtures annexed to the 
mort"ag(»r’8 property belong to a third party, the mortgagee cannot take 
them” l)ecnusc they do not belong to the mortgagor. Unless this be so, as 
landley. L. J.. observed, “ persons dealing bona fide with mortgagors in 
possession will be exposed to very unreasonable risks; and honest business 
with them will be seriously impeded.”(*2) But a fixtun> annexed on the 
hire purchase agreement in writing before the mortgage would pass to the 
mortgagee without notice of the agreement. But it would seem that if the 
fixture had been annexed after the mortgage, or the mortgagee had notice 
of the agrecment(i3> he could not then claim Tn any case no fixtures 

win pass if they were excluded by the terms of the mortgage.(«) 


(1) Surja Naraiti v. Sanda M, 33 C. 

1212 (1217). . „ „ 

(2) In re Hoddens, 11 Ir. Eq. R., Ofl ; 
Predion v. Meli'ilU, IB Sim.. 1B3 : Pluiiket 
V. MtmufieUI, 2 J & L.. 344 ; Vaugfuin v. 
Wood. 1 Myl. & K.. 403; Rylntui v. Smith, 
1 Myl. & C.. 53; Carver v. liouItJt. 9 L.J.. 
Ch., 91 (Bonuses on bank-stock are capital); 
Clayton v. Orenham. 10 Vea.. 288 (Bonus 
to proprietors of bank stock considere<l 
as capital). 

(3) Malhewa v. Maude, \ Russ. & M., 
307. 

(4) Hnllxs V, Allan, 12 Jur. (N.S.), 633- 

(5) WiM SUert, 13 Vo8.» 363. 

{6) Part# V. P<iiT#t 10 Ve«., 136. 

(7) BmfuUr v. BmntUr, 4 Ve«., 300; 
Afa#on V. HnwkinM, 4 Bro. P-C.. 8. 

(8) In re Barton, L,R., 5 Eq., 238; 
IPard V. Combe^ 7 Sim., 034. 

(9) CuUioick V. SwindnU, L.K.» 3 Eq., 
249 ; Monti v. Bames, [1001] 1 Q-B-, 205; 


Bank of tapper India v. Administrator* 
Otntral, 45 C. 6«53* 

(10) Elioa V. Snotedon, 4 App. Cas., 

454. 

(11) In re Slorkton, 10 Ch. D,, 357 j 
Ex parte Punned, 16 C3i. D., 220 (235); 
Morion v. Woods, L.K., 3 Q.B., 658; 
O.A.. 4 Q.H., 29.1. 

(12) Oough y. Wood df Co (1894) 1 
QH 713(720) : He5«on v Oorring^ 

1 Clt 162 

(13) Hobson v. Oorringe, (1897] 1 Ch., 
182, diecuARed in 13 L.Q-R., 120. 

(14) Cumberland Union Banking Co. v* 
Marypport Hematite etc., Co., [1802] 1 
Ch.« 415: followed in Oough v. Wood, 
[1804] 1 Q.B.. 713. 

(15) S. 8. ante SotUhport etc. Co. v. Thom* 
eon, 37 Ch- D., 64 ; Begvie v- Fenwick, L, 
R., 8 Ch., 1075, note ; Mather v. Fraee,* 

2 K. A J., 530 Haley v. Hammerely, 30 
L.J., Ch- 771. 
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1825. AccdSSioDS pass to Puisne Mortgagee.—Accretious enure for tphe 
benefit of subsequent mortgagees after redemption of the first mortgage. 
It should be noted that while the mortgagee is entitled to an accession, if 
by diluvion or other causes his security is diminished, he can call upon the 
iiKirtgagor to furnish him with another adequate security. In this respect 
an i-quitable mortgagee has the same rights as a legal mortgagee.The 
plea of bona fide purchaser without notice is no defence to the right to 
accessions. Nor can the mortgagor charge his mortgagee for them.<3) 
So if a mortgaged house be burnt or pulled down and a new build¬ 
ing erected in its place by an assignee of the equity of redemption the 
mortgagee can enforce his securit 3 ' on the new building.W In this case the 
security may be said to have assumed a new form in which the mortgagee 
would take it.(®> The mortgagee’s right to accession prevails as opposed to 
the right of the Cro\vn against the n^ortgagor(*> and the solicitor’s lien for 
costs,(?) 


1826. Rule limited by Contract.—The rule here enacted is stated to be 
subject to a contract to the contrary, such contract may, it is apprehended, 
be either express or implied. Where the mortgagor had mortgaged the good¬ 
will and the stock-in-trade of his business, a list of the stock-in-trade was 
scheduled to the mortgage-deed. 'I'here was a clause in the deed that the 
stock-in-trade would not be transferred. The scheduled stock was, as a 
matter of fact, subsequently sold and replaced by another. ’It was held 
that the stock-in-trade acquired after the mortgage was not intended to be 
included in the mortgage.But the question whether it amounted to 

a contract to the contrary ” within the meaning of this section appears to 
have been overlooked. A vatnndar mortgaged his Deshgat vatan land to 
the mortgagee, which the latter knew was appurtenant to his hereditary 
office and inalienable beyond the life-time of the incumbent. Subsequently 
to the mortgage the estate of the mortgagor was enlarged so as to be alien¬ 
able in the life-time of the holder. The mortgagee claimed to hold the 
property against the mortgagor’s heir, but the Court held that the mortgagee 
could not claim to hold the security after the mortgagor’s death. But in 
so holding the Court merely adverted to the rule of estoppel enacted in 
section 43^®) and made no reference to the wfider rule here enacted. 

1827. No Accession.—The question of accession has been generally 
considered under section 63. It has been pointed out there that the acquisi¬ 
tion of an adjacent plot of land by the mortgagee does not make it an 
accession. The same rule applies to the mortgagor.<^®) The section, again, 
has no application to an accession made after the mortgagee obtains a decree 
on his mprtgage.W (§ 1638.) 


(1) S. 68, last para. 

(2) In re Lastly 60 160. 

(3) Leigh v. Bumeit, 29 Ch. D., 231. 

(4) Morais v. Hafeezun, (I860} S.D.A. 
N.W.P., 432. 

(6) Byjnaih v. Ratnoodeen, 21 W.R., 

2 38, P.C. 

(6) Factor v. Phiipott^ 12 Price, 197. 

(7) Smith V. Chichester. 2 Dr. & War. 


393. 

(8) V. Bank of Upper India. 
37 A 390 

(9) Oangabai v. Baswant, 34 B. 17® 
(182); see §§ 789, 790 ante. 

(10) Kodisankara v. Moidin, 36 M. 
L.J.. 120. 

(11) Haradhan v. Hargobind, 6 Pat. 
L.J., 347; 63 I.C., 662. 
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71 . When the mortgaged property is a lease for a term 

of years, and the mortgagor obtains a renc- 
mo^tgared leLe. wal of the lease, the mortgagee, in the 

absence of a contract to the contrary, shall, 
for the purposes of the security, be entitled to the new 
lease. 


SYNOPSIS. 

1S30. Meaningoj words. 1831. lieneued Lease. 

1829. Pnnapte. 


1828* Analogous Law*—This section is a counterpart of section 64, and 
is enacted in accordance with the English Law. If the renewal of a term is 
regarded as an accession as it is in England.O) this section might have 
been more advantageously added as an illustration to the last preceding 
section. A similar illustration is indeed appended to section 90 of the Indian 
Trusts Act,<2) and which runs thus; 

(«) .-1. the tenant for-li^e of leasehold property, renews the lease in his own name 
and for his own benefit. A Jiolds the renewed lease for the benefit of all 
those intereftted in *he old lease. 

1829. Principle. —A renewed lease is a graft upon the old stock and is 
therefore subject to tlie same equities both as to foreclosure and redemp¬ 
tion.(3) Renewals of leases by trustees, executors and other persons in a 
fiducinrj- position follow the same principle.t**) 

1830. Meaning of Words. —’* Lease for a term of years : ” for if the lease 
is permanent, it uxiuld require no renewal. 

1831. Renewed Lease. —As the mortgagor is entitled upon redemption 
to a renewal obtained by the mortgagee,so is the mortgagee entitled to the 
renewal obtained by the mortgagor, as security for his mortgage, although 
the renewal may really be a new lease granted upon determination of 
the old one, and not in accordance with any covenant for renewal.(®) 
The rule remains unimpaired though the renewal was obtained after the 
original term had e^ired.C^ or though the new lease was not to commence 
till after the expiration of the old one.W a new lease obtained by a 
mortgagor, even on forfeiture of the original term or by whatever other 
means, would equally enure for the benefit of the mortgagee for the purpose 


reviewed, per L.C.. p. 71 fl. Owen v. 
WtUuims, Amh.. 7.34 (737); Pickering v. 

I Bro. C. C.. 107 5 Leigh v. Burnett. 
M Ch. D., 231. 

(6) S. 64. 

(6) Vishnu Trimiutk v. Tattia Vnsudev, 
I B.H.C.R., 22; Mahomed AssudooUah 
V. KaramuUooUah. 4 N. W.P., H.C.R.. 11. 

(7) Pickering v. Votcles, 1 Bro. C.C.. 197 ; 
Moodg V. Mathews. 7 Ves.. 185; James 
V. Dean, 11 Ves., 383; 16 VeH.. 330. 

(8) Rakestraw v. Brewer, 2 P. Wmn. 
115; Taster v. MarrioU, Amb.. 068 (670); 
Ren V. Bandford, 2 Eq., Ca».. 741. 


(1) Rakestraw v. Brewer, 2 P.W.. .511 ; 
Fiaher, $ 684; Robb., pn. 104. 175. 

(2) Act II of 1882. 

(3) Sip William Grant, M.R., in .Mmygd 
V. M^hews, 7 Ves., 174 (184), remarked 
tiiat in equity the renew^ leaae is con- 
■idered the same lease. 

(4) 8. 00. Indian Trusts Act (II of 1882); 
Rushworth’s case, Freem, Cli.. 13; Rakes, 
tw V. Brewer, 2 P. Wms. 511 ; Halt v. 
HoZr, 1 Cli., Ca., 190; Reeeh v. Sandford ; 

Ca., in Ch., 61; Tastor v. MarrioU, 
^b., 668 (670); Rowe v. Chichester, 
Amb., 715, in whioh the earliest cases are 
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of his soourity, although the mortgagor could not have at the time of the- 
mortgage transferred the new lease to the mortgagee as it was not then in 
exisli'Uce.t^J i'ollowing these principles it has been held at Allahabad that, 
w li'Tf u zemindar having mortgaged his zemindari together with his sir land, 
I'ist his zemindari rights and became an ex-proprietary tenant of the sir, the- 
uii'flgage \v(jukl take- i-ffect as a mortgage of the ex-proprietory rights.(2) The 
<|iicsti(ni that the new lease given included additional lanrl. or was for vary¬ 
ing term, would not affect tlu- question. 

1832. Jiut in the ahst-jice of any covenant in the mortgage-deed to that 
etfi-et the mortgagor is un<ler no obligation to renew his expired lease. But 
his failure to obtain renewal niay bring dow’n upon him the penalty of 
[lerstuial liability.Moreover, on his failure to renew, it is competent to- 
the mortgagee to stand in his place,and obtain renewal, and for which 
he is entitled to be reimbursed the expense in the manner allowed by the 
lu-xt si*cti<jn.<®> But if the mortgagor renders the renewal impossible by 
purchasing the reversion, the whole of the estate so acquired will become- 
subject to the mortgage.<®> 'I'he mortgagor-lessee must not derogate from 
his own grant. He could not, for instance, relinquish bis tenancy so as to- 
destroy the security of his mortgagee, any more than he could by such 
relin(|uishnient detertnine the underlease.Section 1 lo moreover provides 
lluit surrender of the lease by the mortgagor during the period of the mort¬ 
gage will not prejudice the mortgagee.A* similar pnivision is made in- 
illustration (a) of section 90 of the Indian Trusts Act.<3> “ 'I’he doctrine of 

this t'ourt,” says Pearson. J., “ has always been that the mortgagor of n 
renewable lease can hold a renewed lease only subject to the mortgage. 

Hut the doctrine that the renewed lease is a graft on the original lease so¬ 
ns to become part of it applies only to leases which are renewable by 
custom or contract. Hence, if a trustee or partner of a lease which is 
not renewable buys the r(*version on the lease, he is. in the absence of fraud, 
entitled to hold it for his own benefit. 

'I'his section like the last may. moreover, he overridden by an express 
agreement to the contrary. 

72. When, during the continuance of 
Eights oi moit- the mortgage, the mortgagee takes posses- 
gagM in posses- mortgaged property, he may 

spend such money as is necessary— 

(a) for the due management of the property and the- 
collection of the rents and profits thereof; 


(1) Moody V. Mathews^ 7 Ves., 185, 
Hughes v. Howardf 25 Beav.. 575 ; Trum^ 
per V, Tmmper, L.R., 8 Ch.* 870 ; followed 
in Shorn Dos v. Batul Bibi, 24 A. 538 (540, 
541). 

(2) Shorn Lot v. BatuI Bihi, 24 A. 538 
(541). 

(3) S. 68, ante. 

(4) Brians v« Walshe. 2 Sch. & Lef., 
519 ; Revell v. Hussey. 2 Ba. Si Be., 280 
(286). 

(6) S. 72 (e). 


(6) In re Lord Ranelogh*s Wilt. 26 Ch*- 

690 (699). ^ 

(7) S?iam Das v. Baful Bibi, 24 A* 638 

641); Badri Prasad v. Sheo Dhian. 1® 
1. 354. ^ 

(8) Badri v. Sheo Dhianf 18 A. 364» 
7/. Great Western Rnibvay Co. v. Smithr 
\ Ch. D.« at p. 253. 

(9) Act II of 1882. ^ 

(10) Leigh v. Burnett. 29 Ch. 

234, 235). ^ ^ 

(11) JSevan v. Webb. (1905) 1 Ch. 620. 
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(i>) for its preservation from destructi’on, forfeiture 

or sale; 

(c) for supporting the mortgagor’s title to the 

property; 

(d) for making his own title thereto good against the 

mortgagor; and 

(e) when the mortgaged property is a renewable 

leasehold, for the renewal of the lease , 

and may, in the absence of a contract to the contrary, add 
such money to the principal money, at the rate of interest 
payable on the principal, and. where no such rate is fixed, 
at the rate of nine per cent, per annum. 

Where the property is by its nature insurable, the mort¬ 
gagee may also, in the absence of a contract to the contrary, 
insure and keep insured against loss or damage by fire the 
whole or any part of such {)roperty; and the premiums paid 
for any such insurance shall be a charge on the mortgaged 
property, in addition to the principal money, with the same 
priority and with interest at the same rate. But the 
amount of such insurance shall not exceed the amount 
specified in this behalf in the mortgage-deed or (if no such 
amount is therein specified) two-thirds of the amount that 
would be required in case of total destruction to reinstate 
the property insured. 

Nothing in this section shall be deemed to authorize the 
mortgagee to insure when an insurance of the property is 
kept up by or on behalf of the mortgagor to the amount in 
which the mortgagee is hereby authorized to insure. 


1S33, AnaIogoH9 Law, 

3834, Principle. 

J836, Ueaning 0 / words. 

3838-37. When is a 
mortgagee in 
possession 
possession as 
Lessee. 

8842. Limits of admissible 
sxpsnditure. 
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1833. Analogous Law—The law here emuieiiiled gonei'ally corresponds 
with the Kiif'iish law noticed below. The penultimate paragraph as to insur¬ 
ance was originally taken from Lord (’ranworth’s Act.t^) This section 
(i('Hne> th<‘ liijhiH of the mortgagee in possession, as section 76 defines his 
liiibililicfi. mortgagee in possession may bo regarded as “ interested ” in 
the payment of money which the mortgagor is bound by law to pay, and 
his right to he reimbursed by the mortgagor is then declared by section 69 
of the Indian Contract Act.( 2 ) But in so far he secures the outlay in the 
sanu' way as the mortgage-money, this section goes a good deal further 
than section 69 which confers on him n bare right to reimbursement. 


Clauses (a) to (c) are founded on the pre-e.xistiug law and the Bill 
refers to the earlier cases as their justifying authorities.And since 
the section merely codifies the pre-existing rules, it has been applied to all 
mortgages irrespective of their date of execution.C) 

The provisions of this section have been held to be inexhaustive,<^> for 
it is conceavable that instances may occur which though not falling within 
its scope niay still call for the intervention of the Courts on the ground of 
justice, equity and good conscience; but sxicdi cases must in any case be 
regarded as exceptional. Its provisions have been applied to the Punjab, 
though the* .\ct as such is not in force tluTe.^^> 


1834. Principle.—This section does not imperatively enjoin on the 
mortgagee to perform the duties therein named, or incur expenditure there¬ 
on. No doubt his duties are similar and have been so laid down in 
section 76. But this section only declares that if the mortgagee incurs 
expenditure on the objects here specified, he is entitled to tack the amount 
to his mortgage-money and recover it as a part thereof. The section gives 
way if the contract between the parties is made otherwise, in the absence 
of which it is presumed that the expenditure incurred by the mortgagee 
was incured on behalf of the mortgagor, who being primarily liable for it, 
is bound to make it good to the mortgagee.But the mortgagor should not 
be “ improved ” out of his estate. The expense must be necessary and 
incuired strictly on the objects specified. The section being founded upon 
equitable regard to the interests of the parties does not on the one hand 
arm the mortgagee with a weapon to frustrate redemption, and on the 
deprive him of the expense incurred in preserving, the property for the 
mortgagor. The section, like section 69 of the Contract Act. is based upon 
the fiction of an implied request by the mortgagor.(8> It only reproduces 


(1) (1860), 23 & 24 Viet., c. 145. s. 11. 
(Powers of moergagees, now replaced 
by 44 & 46 Viet., c.. 41, ss. 19 (ii), 23 (1), 

(2)« (iii). The marginal note refers only 
to the earlier Statute, and to 2 Davidson’s 
Conveyancing, 606. 

(2) Act IX of 1872. 

(3) The references marginally noted 

against Cl* (a)—are Maepherson’s Mort* 
gage, 109, 113; Ramji v. Ckinio^ 1 B.H* 
C.R,, 199 (203); MancJiersJia v. Kamru^ 
nUa, 5 (A.C.), 109; Ragho v, 

Anaju ib.. (A.C.), 116; Cl. (b)—Afneeroch 
I ah V. Ram Das^ (1867) N.W.P., 

187; Cl. (c) — Brojo^ialh v. Bhugobuify^ 


1 W.R.. 133 : Cl. {e)~Nugendra Chunder 
V. Kamirtee, 11 M.I.A. 241. 

(4) Oirdhari LaJ v. Bholanath. 10 A. 
611 (614); Bohra Thakur Das v. CoUeetor 
of Aligarh, 26 A. 593 (697). 

(5) Rakhohari v. Biprodas, 31 C. 975 

(978). ^ , . 

(6) Henry Alfred v. Karim Baks^ 
(1924]. L.154; Toplu Mai v. Buta, 3 1* 
L.J.. 184; 67 T.C.. 132. 

(7) Cf. s. 69. Indian Contract Act (i-*. 

of 1872). - „ 

(8) i?a»M Tuhal Singh v. Bissessur LaU, 
L.R.. 2 I.A.. 143; ChedilaJ v. Bhagwin 
Das, 11 A. 234. 
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the rules of equity affecting land which the Courts of Justice in India h.ave 
uniformly adopted. 


1835. Ueaning of Words.^" Durimj (he coyiiiituancc of ihe mor(’ 

: must mean after the contract establishing the relationship of 
mortgagor and mortgagee between the parties has been entered into and 
established. “ Mortgagee takes possession ” i.c.. whether by his right as 

mortgagee or with the consent of the mortgagor. The mortgage need not 
be possessory, but the possession taken must be qua mortgagee.“ Mag 
spend such moncij as is necessarg ” : excludes his charging for his own 
services. “ Forfeiture or sale sale must be free from incumbrance, hut 
there is no indication of it in the language of the text. It must be read 
ejusdem generis with destruction and forfeiture. A sale in execution of a 
simple money-decree is not intended.“ For supporting the mortgagor’s 
title ” : if it is assailed by any adverse claimant. 

Property by its nature insurable such as godowns, buildings, and 
other property liable to destruction by fire. etc. Land and other similar 
property which is only liable to destruction by flood or diluvion do not fall 
into the claxise. as their liability to destruction from those contingencies is 
too remote to necessitate legislative protection. 


1836. When is a Mortgagee in Possession.—^7’he right of the mortgi^ee- 
to spend money on the objects specified in the section commences the 
luornent he take's possession of the mortgaged property “ during the con¬ 
tinuance of the mortgage." Strictly construed, this clause would exclude 
the ease of an usufructuary mortgagee, for he does not take possession 
during the cnnfinuonce of the mortgage, but in its inception. Indeed, his 
possession must commence before the m<jrtgage itself commenees or is 
completed.Rut it is scarcely likely that such an important class of 
mortgagees was intended to he excluded from the benefit of the section. 


Obviously, the only mortgagees to whom the rule could apply and has 
been made applicable are the usufructuary and English mortgagees and 
those of anomalous character in which th(‘re is change of possession. The 
t|Uestion whether mortgagee is in possession at any time must depend upon 
the existence of the mortgage coxipled with the fact of his possession. The 
question whether his posession must be qua mortgagee or it may be in any 
other capacity would appear to be material. For, suppose the mortgagee 
enters upon possession of the property under an independent lease given to 
him after the mortgage, are his rights and liabilities to be determined only 
on the basis of his mortgage? If so. it may be predicated generally of all 
mortgagees that their other rights howsoever acquired would always coalesce 
and merge in their security. But there is no authority for such a proposition, 
and the mortgagee cannot bo held liable to account if his possession was in 
a character altogether different from and unconnected with his mortgage. 
Tlujs. if the Collector leased o\ib the property • to the mortgagee on his 


(1) OirdharJal v. Bholanath. 10 A. Oil 
(614); Bohra Thakur Das v. CotUdor of 
Aligarh. 26 A. 603 (597). 

(2) Afoor Sheikh v. Samrava Sundari 
25 C.L.J.. 560 ; 49 I.C.. 371. 

(3) Rajendra Praead v. Bahuria, 1 

P.L.J. 689: 36 I.C.. 232 : Venkata v. 
Kuppu Ohetty, 40 624 : 63 I.C., 


24 (Peo Rameeam J. i. Spencer, .T. contra); 
Sheo Dulari v. Balaeha 16 O.C.. 48; 19 
I.C., 744 contra Oaya Praead V. Our Dayal, 
22 O.C., 32; 61 I.C.. 649. 

(4) Sm a. 68 (<!) ante, 

(5) Page v. lAnwood, 4 Cl. 4 F., 390; 
Chidamharam v. Dorai Stroffiy. 31 I. C.. 
(M) 473. 
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paying up the arrears of revenue which fell due before his mortgage, he 
could not. be held to be liable to account to the mortgagor for the period of 
his occupation.The mortgagee cannot be said to be in possession of the 
property merely because he has got the mortgagor to appoint his nomiaea 
to mauage the property during the continuance of his mortgage. (2) 


Possession as 
iessee. 


1837. Where the mortgagee tills the two characters of mortgagee aud 

lessee, the question whether he was in possession as lessee 
so as to be free from the liability to account, or as mort¬ 
gagee, in which case his liability is unquestionable, is one 
which must in a great measure depend upon the intention of the parties, as 
gathered from the nature of the tw’o transactions and the surrounding 
circumstances.W) If tlie two <leeds cannot b«* considered apart one from the 
other, or if there be circuiiistauces to shew that the lease was only a mode 
adopted for the payment of interest on the mortgage-money, if the lease 
is terminable with the mortgage and cannot ln' surrendered so long as the 
mortgage subsists, if the rent reserved by the lease is calculated with 
reference to the amount of the mortgage, and is made liable to reduction 
proportionately to the reduction that might take place in that amount, it 
cannot bo regarded as apart from the mortgage, and the rights and 
liabilities of tbti jairties will be determined on that footing.<•*> So where 

the amount of the lease was exactly equivalent to the amount of interest 
payable under th<* mortgage, and the mortgage-deed contained a covenant 
that any arrears due by the lessee should be a charge upon the mortgaged 
property, which was also inserted in the counterpart of the lease, the Court 
regarded the mortgage and the lease as different parts of the same 
transaction.(S) A stipulation that a lease should continue until the loan 
should be repaid, is clearly a mortgage by whatever name it may be called 
by the parties. Zur-i-peshgi leases are similarly treated, and the liability 
of the mortgagee to account would ordinarily be presumed. In England 
it has been laid down tliat if a prior mortgagee enters into possesion of the 
mortgaged property after the creation of a puisne mortgage, it may be 
under a lease, he is invariably treate.d as a mortgagee in possession so as 
■to render him liable to account to the puisne mortgagee.But to convert 
a leasee into a mortgagee in order to render his possession subservient to 
the subsequent incumbrancers is hardly consonant w'ith the trend of the 
English cases, and, indeed, with the strict vie^\ equity takes of the 
responsibilities of a mortgagee in possession. As Kigby, L. J., said, " It 
■follows of course from the' almost penal liabilities imposed upon a mortgagee 
in possession that Courts of Equity were very slow to decide that possession 
had been taken, and would not do so, unless satisfied that the mortgagee in 


(1) Karamut AH v. Afiy (1862) 

N.W.P.S.D.A., 7. 

(2 ) Mali Lai Das v. The Eastern Mori’ 
•gage <fc Co., 25 C.W.N. 2^15; P.C.; iM LC.. 
486. 

(3) Jafer Husen v, Ranjit Singh, 21 A. 
4 (5); foliowinK Shunker L<iU v. PoorUn 
Mull. (1867) N.W.P.H.C.R.. 150; Imdad 
Hasan v. Badri Prasad. 20 A. 401 {405, 
406); Neshakshi v« Rathufisami, 41 M. 
« 59 . 

(4) Inidad Hasan v. Badri Prasad. 


20 A. 401 (400, 407) ; Nathu Singh v. 
ChunilnU (1018), P.R., 69; 47 I.C., 364: 
Kishna Dayal v. Mahabir, 5 Pat. L.J.« 492; 
58 I C ^91 

(5) AUaf AH v. LaUa Prasad. 19 A. 496 
Baghelin v. Mathura Prasad. 4 A. 430. 

(6) Athar Ali v. Nawazi Lai. (1859) 
S.D.A., 1181; Wuzuroonnessa v. Saeedun. 
B.b.R., (Sup. Vol.), 613 (616), F. B., 
Chennapatnam v. Tedakamalla. 27 M. 86. 

(7) Oregg v. AmoH. LI. & G.» 246. 
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possession took the possession in his ciipuc'itx of iiiorlyagee without any 
reasonable ground for believing himself ti> Ik'M in any other capacity. 


1836. The Courts, therefore, favoured any means which v\'ill enable the 
mortgagee to obtain the advantages of possession without its drawbacks,tsv 
A mortgagee entering into possession as a purchaser or as an 4igent, trustee 
or manager of the mortgagor w'ould not seem to he a mortgagee in 
possession.(2) tjo Lord Oranworth obseiweil; “ I think that it is perfectly 

clear law, that when a person becomes possessed of u property, thougli 
erroneously supposing that he is a purchaser, if it afterwards turns out that 
he is not to be treated as a purchaser, but only as a person who has a sort 
of lien upon the property, that does not make him a mortgagee in possession 
within the meaning of that rule which charges him with wilful default. 
Wliat was the origin of that rule I do not know, and it is not very clear, 
or very distinctly laid down in the cases, but it seems to mo lo depeiKl 
upon this, that the party taking posession must have known that he was 
in possession as mortgagee. That- seems to be essential to the rule.”t*> So 
where possession is taken under a forfeiture and not as mortgagee it does- 
not invest the mortgogei* with that character.So whore a patentee 
assigns to each of two persons a moiety of his patent rights, and one of the 
assignees assigns his share by way of mortgage t(> the other assignee who 
works it, he is not liable to account to the other for profits.But where- 
the Icnse and the mortgage are contemporaneous ai.<l inti-rdopendcm rU-eds. 
as where th«‘ stipulation is that the rent of the leased property should be- 
appropriated towards interest due on the mcjrtguge the two transactions must 
be treated as a single transaction giving rise to corresponding rights and 
liabilities, it being in such a case immaterial that the lease was to the 
agent- or rolati(jn of the givt-n mortgag«-e.<^J A person who enters into 
possi-Hsion in one character may change his character afterwards so as to 
become liable as a mortgagee in possession.t®' So contrariwise, a mort¬ 
gagee in possession may subsequently cense to be so. but if he fraviduleii^ ly 
denies his character as such, he would not afterwards be permitted to re¬ 
assert it to his own advantage: “ Here you set up a title adverse to the- 
owner; and when a creditor denies his character as such and 
claims as owner. I cannot allow him to fall hack on his original 
character of creditor, ns if he had never departed from it. T 
will never allow a party, who has put the owner at arm’s length, to turn 
round, when defeated, and claim all the benefits attached to the character 
of a fair creditor. 'Hms while the mortgagee in possession is not 


(1) (Jaskelt V. f/lojiling. (ISfifi) I Q.B.. 
(091): following Parkin/ion v. Han- 

hury, L.R., 2. H.L.. 1 fEnber. M.R.. 6i 
I,.opeH, L.J.. liolil on the main facts against 
Rigby, L.J.. whose judgment was dissen¬ 
tient. but it does not affect his views on 
the law]. 

(2) Oaakell v. Goitling, {1890) I Q.B.. 
A»0 (601). 

(3) Lof^ Kensington v. Bouverie, 7 
DeO. M. & Q., 166 ; Parkinson v. Han- 
fcury, L.R.. 2 H.L., 1 (13. 14). 

(4) Parkinsoti v. Hanhiiry. L.R., S 
H.L.. 1 (13. 14). 


(.'») lileniierfinsse/t v. Day, 2 Ba. & Be. 
104 (12.')). 

(0) Steers v. Boyers. (1893) A.C., 232 
(2W. 237). 

■(7) ('/. Chennapatam v. Tadakamalla, 
27 Mad). 86. 

(8) Park-inson v. Hunbury, L.R.. 2 

(14). 

(9) Per St. Lord Leonards in the Incor¬ 
porated Socierty v. liichnrds, 1 Dru. & War., 
268 (334) ; National Bank v. United 
Hand-in-Hand Bank, 4 Ann. Cas.. 391 
(408, 409). 
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onliniirily chiirgeahh^ with interest on his receipts,he will forfeit his 
iniiimnitit's if he sets iij) an adverse title.(2) Hi.s other rights are set out in 
this secti<jn. lint the rule is otherwise if a person has been honestly led 
into a belief that upon non-payment by the mortgagor of the money at the 
time fixed, he l)ecame the absolute owner of the property,,a foriiori if the 
iiioi'tgagor abandoned possession without enforcing his right of 
redemption.f*** 


1839. lint in an Indian appeal the same tribunal have laid down a 
different rule. In that case, the Court had made an erroneous decree for 
possession instead of for judicial sale, and the mortgagee being placed in 
posst'ssion. the case was finally struck off. Eleven years afterwards the 
mortgagor sued for accounts, and the Privy Council allowed his prayer hold¬ 
ing that the decree for possessi»m did not amount to a decree for foreclosure, 
failing which the possession of the decree-holder could only bo of a mort¬ 
gagee in possession, and as such he must submit to be redeemed.This 
case may perhaps be distinguished on the ground that their Lordships based 
their judgment mainly on the construction of the decree, and that the 
qviestion, about the hono fidcs of the mortgagee was neither pressed nor 
decided. Tn another case the mortgagee’s possession was taken as equivalent 
to interest, and he was relieved from the necessity of having to render an 
account.It would appear that a purchaser in a mortgage-decree for sale 
would have to account for the rents and profits, if owing to the non-joinder 
of a necessary party the sale operates merely as an assignment of the 
mortgage. 'J’he liability of a mortgagee in wrongful possession to ace<'unt 
is one which he cannot surmount by pleading his unlawful possession. 
.‘\nd it has been held that a mortgagee holding over after the expiration of 
his lease would be treated as a mortgagee in possession and not ns a tenant 
holding over.(®> 

There is a wide distinction between the usufruct collected by a nujit- 
gagee in possession, and damages which he may recover for* wrongful 
eviction by the mortgagor.<*> If a mortgagor wrongfully turns a mortgagee 
o\it of possession, the mortgagee is entitled to retain any mesne profits 
which he may recover against the mortgagor and is not bo\md to account 
for it. 


1840. The question what amounts to a mortgagee’s possession still 
Immaterial ele- remains. The more receipt of rents and profits by him 
menta. is not enough to clothe him with that character. 

Cotton. L. J., observed: “ Tn order to hold that a mortgagee not in actual 


(1) Nelson v. Booth, 3 De. G. & J.* llf^. 

(2) Per Sir James Colville in National 
Bank v, ITniterl Han/l-in-Hand Bank, 
4 App. Cas., 391 (409), Privy Council 
Appeal from Victoria. 

(3) Anand Puv v. Ravji, 2 B.H.C.R.* 

214 (218. 210). (The mortgagee in tiie 
case bad been misled by the oun^ent of 
decisions to that effect, aftei'warda reversed 
by Ramji v. Chinio, I 199). 

Pam3?iet v. Pindlutrinath, 8 

236 (239); Smyth v. Simpson, 7 Moo. 
P.C., 205. 

(4) A^myth V. Simpson, 7 Moo, P.C- 
205 (227). 


(5) Raja Rapamma v. Vira ProtapfU 
10 Mad. 240 (254). P.C : Shih Pass v. Kah 
Kumar, 30 Cat. 403; Nilka7ii v. Joynedin, 
7 W.R., 30. 

(6) Umes Chunder v. Zahur Falimn^ 
18 Ca^ 164 (180). P.C, 

(7) Nillanit v. Joynedin* 7 W.R * 3''* 

(8) Bish<yp v. Sharp, 2 Vem.. 

(0) ChuiUrdfutree v. Ramdoolaree (ISo^h 
S.D.A.. 1181; Wazuroonnessa v. Saeedun, 
B.L.R., (Sup. Vol,). 613 (617) F.B. 

(10) Stanley v. Orundy, 22 Ch. D., 4 ^ » 
Noyes v. Pollock, 32 Ch. D.. 53; Parkm- 
son V. Ha^ibury, L.R.» 2 H.L., 1 (lO)* 
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possession is in receipt of the rents and profits, in niy opinion it ouglit U> 
be shown not only that he gets the amount of the rents paid by the tenants, 
even although he get« their cheques or their cash, but that he receives it 
in such a way that it can be properly said that he has taken upon himself 
to intercept the power of the mortgagor to manage his estate, and lias 
himself so managed and received the rents as part of the management of 
the estate.”(i) it is not necessary that the mortgagee should be in actual 
p ysical occupation of the property. He may equally effectually be in 
possession through his agent or receiver.( 2 ) a notice by him to tenants of 
mortpged to pay him rent and restraining the mortgagor from 

interfering with the estate is a sufficient assumption of possession where 
he property is settled on tenants.t^) Sc it has been observed by the Vice- 
Chancellor, A man may have been m possession of an estate without 
being m the occupation of an acre of it. Any one is in possession of an 
estate who receives rent from the tenants who do occupy it And if the 
possession is Ins. he cannot shake off his responsibilities by calling himself 
trustee, manager, agent or roceivertS) of the mortgagor Kor cm ’ he 
capriciously give up his possession at any moment to rid himself of hk 
responsibilities.(7) On the other han.l. if he is once let intoTssession by 
the mortgagor, lie cannot as a rule eject him without offering to redeeiir 
luin.(8) Where a mortgage-deed is silent as to possession, and there is no 
agreement to the contrary, a mortgagee «ho takes possession takes also 
tile obligation upon him to account for the rents and profits duriiiK the 
time he is in possession.(®> ® 


1841. Neither the mortgagor nor the mortgagee can get rid of the 
liabilities attaching to his position by assigning his rights. (§ 1676). If 
the mortgagee was liable to account, his assignee is none the less liable 
for he cannot succeed to the rights of his assignor freed from the liabilities 
subject to which the rights were held.<'®> 


A mortgagee in possession of only u part of the mortgaged property 
is not liable to account for the whole. “If there are two independent 
tenancies the mortgagor may take possession of one and not of the other 
and the case seems substantially the same where the properties are 
physically conterminous."(») Bo where the mortgagee of land, consisting 
of copses and of a farm which was let without the shooting or the timber 
gave notice to the tenant of the farm to pay the rent to liini. it was held 
that though the mortgagee had become mortgagee in possession of the farm 
he had not become mortgagee in possession of the shooting, the copses or 
the timber so as to be liable to account.(> 2 ) Xhe mere fact that the inort- 
gagoe had moved to restrain the mortgagor from cutting the timber would 


»e.. .377. 

{IJ Re Prylherrh, 42 CJi. D., f,00. 

(8) V. liurktr, 2 Atk., 2; Pottle- 
thtvaUe V. Ulylhe, 2 Swan . 2r)C. 

(9) Miuinri v. BiiUleo Prattad. 27 A 
.3r>l (3S5). F.B. 

S-U.A.. 

a CTi. D.. 173 (176). 

(12) Sitnmint v. ShirUy, G CIi. 1>. 173 - 
Soar V. Ihtlky. 15 Beav., 15G. *' 


(1) Noytn V. Pollock, 32 Cli. D.. 63 (IGl) 
IliehartU v. Overse*rn of KidderminiaUr 
(1890). 2 Ch.. 212 (220). 

(2) Ptr North, J., in Richardu v. Over- 
aeera of Kidderminiater (1890). 2 Cli., 212 
(219. 220). 

(3) Simmina v. Shirley, 6 Ch. D., 173. 

(4) Trulock v. Robey, 15 Sim.. 206 
(273); Shepard v. Jonea, 21 Ch. 1)., 469 
(476). 

(6) Shamal v. Lakhimont, 6 I.C., (Cal.) 
323. (326). 

(0) iorrf Trimieaton v. Hamil, 1 Ua. A 
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not, however, convert the mortgagee into a mortgagee in possession, for he 
is entitled to restrain the cutting of timber if it will diminish his security. 

\ sub-mortgagee of a part of the estate and in possession of the property 
mortgaged to him would similarly be liable to account only for the property 
in his possession.(2) But it is conceivable that such possession 
ouster from enjoyment of the rest, and in such case the fact that the 
mortgagee was only in possession of a part of the property would not le leve 
him from having to account for the remainder. 

1842. Limits ol Admissible Expenditure.—The mortgagee in possession 
is entitled to maintain, as far as possible, the value of his security un¬ 
impaired, and he is so far interested in spending money upon it. l^ut 
since this is primarily the duty of the mortgagor.he is liable to reimburse 
him the expenditure presumably incurred on his behalf. The mortgagee 
must however, keep a clear, full and accurate account of the money spen 
by him,(^) and his claim, if made in Court, must he supported by at least 
prittia facie evidence. Wlitnv the expenditure incurred is not unreasonable, 
it is not necessary that the mortgagor should have had notice of it. It is 
only when the expenditure is unreasonable, inconsiderable or unusual, that 
notice to the mortgagor becomes material for the purpose of showing .that 
he had acquiesced in it.(5> It was at one time thought that the mortgagee 
could not claim for improvements made after the expiry of the day fixed 
for payment, but under the clause there can be no doubt that the mortgagee 
will be entitled to his remedy for the expenditure incurred by him. during 
the continuance of the mortgage, that is. until the debt is paid on or 
extinguished.But it must be remembered that whatever may be the 
actual expense incurred by him. he is not entitled to be reimbursed more 
than what was necessary, and then. too. it must have been incurred on the 
objects specified in the clauses. The question whether the expenditure was 
necessary is one of fact and must be determined according to the cn-cum- 
stances of each case.(’) The object of limiting the mortgagee s right- to 
necessary expense was to prevent him from incurring such expenditure as 
mav cripple the right or power of redemption. As T>ord T.angdale expressed 
it ■“ the mortgagee has no right to lay out money ni what he calls improv¬ 
ing the property, which may be done in such a way as to make if utterly 
imoossible for the mortgagor with his means ever to redeem. This has 
been termed improving a mortyagor out of his estate.”t®> It has. ^erefore, 
been expressly provided by the section that the mortgagee may charge for 
the preservation of the property though not for its improvement.O) 

The objects upon which the mortgagee is authorized to incur expense 
M'Q specified in the sub^clsuses. 


(1) Sirnmitis v. Shirley, Ch. D., 173 

^ (2) Joyprokash v. Baywhttr, (1865) S- 
D.A-, N.W.P.. 59. 

(3) See 8. 68« last para. 

(4) S. 70 (g). _ ^ ^ 

(6) Shepard v. Jones^ 21 Cli. D., 409. 
(6) Ramji v. Chinio, 1 (A. 

C.), 199; see Krishna Pattar v. SArtni-vewa 


Ptiitar, 20 M. 124 ; BamJeaf} v. Parbaii 
Singh, (1919) RR.. 68; 41 LC.. 689. 

(7) Kadir Moidin v. Nepean^ 26 O. i 
(P-C.). 

(8) SandoH v. Hooper, 6 Beav., 246. 
iO) Arunchella v. Sithayi, 19 

(329): Ameeroollah v. Bam Das, 2 Apa. 
187 ; Bogho v. Amyl. 5 B.H.C.R (A.C.), 
116. 
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1843. Management of the Property.—TUu lij'ljt (.>f the ruutlgugee iu 

Ql possession to charge for the expense incurred in tlio 

management- of the property flows out of his liability to 
manage it as a man of prudence using his best endeavours iu realizing the 
rents and profits thereof. 'I'he xnortgagee may charge for the expense 
I'Hci/rred by him in the management of the property, but l)e could not, 
it was at one time held, charge for his own time and labour expended 
thereupon, for to manage the property was said to he bis duty, and no 
one was allowed to have an interest in antagonism to iiis duty.(^> This 
rule originated in England before the repeal of tb':' usury law, but notwith¬ 
standing its repeal, it has continued to be rigidly adhered to by the Courts, 
so much so that it refused to allow for his management even though ihe 
mortgagor may have agreed to pay for it. But an exception was made in 
the case of mortgagees who happen to be solicitors and who have since 
1895 been exempted from the rule by an Act of Parliament.Bub the 
tendency of recent decisions has been to allow' the mortgagee reasonable 
recompense for his management and the only exceptions admitted are those 
in wWch the agreement to pay him for his management constitutes a clog 
on the mortgagor’s right of redemption or when it is unconscionable or clear¬ 
ly obtained by vindue influence or the abuse of fiduciary relations.(^> It has 
been consequently held that an agreement to remunerate the mortgagee 
for his management is valid unless it is objectionable on the grounds before 
set out.(5) And it may be added that this section far from invalidating such 
^ntracts allows the mortgagee to “ spend such money as is necessary for the 
due management of the property ” and which does not preclude him from 
paying himself a reasonable sum for his owm services. Even when the 
mortgagee was held not entitled to charge for his own time and labour, 
he was held not thereby debarred from employing an agent on whose 
services he naturally incurs expense which he is entitled to debit to the 
mortgagor.(6> But if the manager is his own son and no salary has been 
paid to him, he cannot debit it in the accounts, unless he has resided at a 
distance from his father, in which case his cost of maintenance w’oiild have 
to be allowed on realization of rents. 

It is customary to allow' 10 per cent, on the gross receipts as collection- 
expense, unless there is evidence of more or less as being the actual expense 
mcurred.(8) This is the normal rate at which even a trespasser may charge 


(JlSAtpuwy V. Broadwoed, [1899] 1 
X’rt ’ » ' V. HoeJemore. 1 Vem., 

French v. Baron, 2 Atk., 120; Ood- 
3 Atk., 617; 26 E.L.R., 
OttS (1099); lHahadev v. Bamehandra, 
' 6 » 0 - 

(2) Broad v. Selje, 9 Jur. (N.S.), 886 ; 
i^irett V. HartUy. L.R., 2 Eq., 795; R« 
Walht . 26 Q.B.D.. 176; Byre v. Hughee, 

loo P" ^ Doody, [1893] 1 Ch., 

V. Working Man's Society, 

1*®"®] 1 Ir. R., 66. 

Mortgagee’s I.egal Costa Act (1895) 
(68 A 69 Viet.. C. 25). 

,1*) Hope Mills V. Cawasji, 13 Bom. L.R, 
t®2 (188, 184). 

(6) /6., p. 184. 

Hsera Singh v. Sahoo Laehman Das, 
(1888) 8.D.A., N.W.P., 447 (564). 


(7) Kadtr Moidin v. Nepean, 20 C. 
1 P.C- 

(8) Grhh Chunder v. Skoski Sh^’keresha 
war. 27 C» 951 (969, 970), P.C. ; Pagho- 
naih v, Lachmi, 1 Agra, 132; Mahomed 
V. Noor. (1862) SD.A., N.W.P.. 200J 
The contrary waa held in Brojonath v. 
Bhugobuttg. 1 W.R., 133 (134); and in 
Mtihand tail v. Ooluk Chvnder, 9 W.R., 
672 (676), in which the Court aaid : **No 
item should be allowed to the mortgagee 
which ia not either admitted by the mort¬ 
gagor, or supported by evidence of some 
sort. For instance, neither 10 per cent, 
nor 6 per cent, should he allowed for 
collection-charges, but only so much as 
the amount of collection actually amount¬ 
ed to, and If proper vouchers for this are 
not forthcoming, at least some evidence 
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ior collecli'jii. niiK'^s tbu trespass was altogether tortuous aud malicious, or 
-cuntiuutvl u ilhcnit any bon/i fide claim of right.and it is clear that in the 
absence of oth«'r evidence a mortgagee in possession would be entitled to 
ehtirge for colli'ction at the same rate. He may also charge for other 
I'Xpenses incident to his management. Thus if he had to pay an outgoing 
tenant for crojis on the ground it would be a legitimate item to charge in 
his account.Again, the mortgagee may have to sue tenants or others 
in the ordinary course of his management as for recovery of rent, injunction 
against commission of waste, trespass and the like, and it cannot be denied 
that he is entitle<l to charge for the cost of litigation,(3) and may recover 
it personally from the mortgagor unless his liability was expressly excluded 
by the d<‘<-d.<‘*> But if the deed provided that the cost of litigation should 
be deducted from the revenues, the expense cannot be then recovered froiii 
the mortgagor personally, for “ in the face of the express provision m the 
deed for one mode of payment it is dithcult to imply any other umde. 
The mortgagee's right to recover the cost of litigation has been denied at 
Madras at any rate where the suit was for recovery of rents due from tenants 
settled by the mortgagee.(*> but the authoritie.st’) upon which this view is 
based do not support it. Indeed, according to the English practice the 
mortgagee is invariably allowed all costs properly incurred by him in relation 
to his security.(®> Of course, costs, which the mortgagee has impropoiy 
incurred, as on an unnecessary and harassing litigation, cannot be recovered. 


1844. The mortgagee may also charge for the wages of chowkidars 
and u certain percentage, ordinarily .5 per cent, for confingenciesit 
is however, apprehended that an allowance for contingencies would hardly 
be now permitted. But the mortgagor could not dispute his hduhortlori /iiuj 
usually allowed at the same rate, where the mortgagee is the recorded 
lumbardar in the Collector’s books. But miscellaneous items of expendi¬ 
ture as on rasad, i.c.. supplies made to official wayfarers, mendicants and 

the like, are wholly inadmissible. 


Where the same establishment has managed properties comprised m 
■different mortgages, the Court will equitably apportion the costs between 
the several estates, keeping in view the amounts of incumbrances and the 
difficulties of management. Where the mortgagee appoints an 
does so at his own risk, for his liability to account for all rents prnd to the 
agent remains the same as if they were paid to him, and the death of the 


sliould be adduced sufficient to lead to 
a recisonable estimate of what the expenses 
under this head probably were.” But 
this view is now no longer supported by 
precedents or practice. Indeed, the con¬ 
trary has been laid down in numerous cases 
MooUhand v. Mt. Dtokoonwur, (1852) 
■S.D.A., N.W.P., 477; Rante. Stngur 

V. Ranee Rugsel, (1853) S.D.A., N.W.P., 
112- Heera Singh v. Sahoo Luchman, 
•(1853) S.D.A., N.W.P., 5G4; Hurbuna v. 

Petum Singh, (1864) S.D.A., N.W.P, 

:371 ; KhyaUeram v. Ramdyol, (1855) 
:S.D.A.. N.W.P., 16. 

(1) AUaf AH V. Lalji Mai, 1 A. 518, 
F.B.; Abdul Ohafur v. Raja Ram, 23 A. 
252 ; Dungar Mai v. Jai Ram, 24 A. 376 
<380). 


(2) Oxenham v. Etlia, 18 Beav., .593' 

(3) Saunders v. Rao Khcoman Singh 
;1853) S.D.A.. N.W.P., 692. 

(4) Shri Qanesh v. Keshavrav, 15 “• 
[325 (639). 

(8) Ib. 

(6) Pokree Saheb v. Pokree Beary, - 

M. 32 (33, 34). ^ 

(7) Godfrey v. Watson, 3 Atk., e* » 

Porter V. Watkins, John. 133. , 

(8) Dryden.v. Frost, 3 My. * . 

[675); DeUUin v. GaU, 7 Ves., 668 (585) . 

Ellison V. Wright, 3 Russ., 458 ’ndal 
per Cotton. L.J., in 

Bank v. Games, 31 Ch. 534 ’ 

Merriman v. Bonner, 10 Jur. (N-S^ 

(9) Moolchand v. Deokoower, 

D.A., N.W.P., 477. 
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agent and consequent difficulty of proving whal the aiienl 


answer.ti) 


igcJil rueeivcii is iin 


if ^ mortgagee in possession 

^ does not afifect his liabilities m other respects. If therefore the mortgage 

1 >«ortgagee in possession may sju-ml 

tS cannot be recovered from the reversioner succee-led 

to the estate d it was made without legal necessity nor can tlio mort¬ 
gagee remove the buildings put up by him on the proi^rty so mort^ged!<') 

1845. Presarvatiou.-Agam. the mortgagee may expend such lm.^e^ 

rM^e.ir;lrr r'^ 

mortgagor is necessary if the improvement is reasonable -mJ h^n S * ^5 

Jesael, M. E., rocapiLlatiog the laa- on Ihe sub “t observed re d 

doctrine as to notice is. that where the mortgagee eivJ r. . 
notice of the expenditure, and the mortgagor alrees to it t^hen 
It IS unnecessary for the mortgagee to%^u-w fhat he ^xpcmcli^m-rwa: 

to^r?. t'-l -“^^^Kagor does not- rcU.al!^ 

to It, but does such acts as in the view of a Court of law amount m h.r-i 
consent, or, as it is sometimes called, ' acquiescence,’ that will -iko nnt 
the mortgagee in an equally advantageous position. But if the mortr.-/,! • 
simply does nothing, it appears to me that notice caimot affect the richu^ol 
the prties either way. («) Hence more notice to the mortgagor is no^ suffl 
cient, for the mortgagor must conHcnt to it. which means^that he mus^^fc 
least acquiesce m it. The mortgagee will not he allowed to chargeTr th,^ 
cost of a gratuitious structure made without the consent of the mort^Lnl- 
and m no way necessary for the maintenance or preservation of th« ® f’ 

i" P--ssion cinot “r expease”no; 
necossaiy, but incum.,1 m pursuance „t son.e official order wldlriif 
not legally bound to comply with.(6> Hv n.av however 
incurred m connection with th.* revenue-survey of the land moU 
him.W He i.s l,ouncl to kc<-p the mortga^.d nremisls in 
but in order to preserve the property from destruction if repair, 

that its destruction should be imminent. Thus, where the 

siBting of a thatched house was reconstructed and repaired*^ ? ^ "‘""j 

It from falling out of repair, and from becoming uninhabitable tii.. prevent 
was allowed to charge for the sa.ne with interS («) So aUo Xrf fhe 

(1) Noyes v. Pollock, 30 Ch. D., 330. 

{2) Vijbhukandas v. Dayaram, 9 Bom, 

1I8L 

(3) fiUpard v. Jones. 21 «>. D., 469. 

. .<*) Shepard v. Jones, 21 Ch. D., 469 
T .explaining the dictum of Lord 
r?r*V« Sandon v. Hooper, 6 Beav., 

M6; followed by P. C. in Henderson v. 

,1^' A.C.. 160 (163). 

(6) 8ammo v. Abdul Wahid, (1883) 


n'A^282^^^®4’ 

17?A. 282. Arunachella v. SUluiyi, 19 hi. 

l«7®^ V. Ham Doss. 2 Aara 

187; Hagho v. Anaji, 6 B.H.C.R., (A ?“ 

(7) Bopusa V. Ramji. 2 B.H.C.R., 220- 

(8) J^^rono/A v. Jiaj Heroin. 9 

4b ‘6M ’ v. Han Dinkar. 
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,uurU.a-f.- eunstnict.-d ;m .-.nbankmcnt.a) or repaired a 

Ih,. house inorti^a-ed to him after it was destroyed by an accidental hve.y 

la L last cast.^iowever. the contingency was 

I.eiug stipulated that if the house should be destroyed by f 

should l.e rebuilt by the mortgagor, and on default by him. by the mortgage . 

1846. Hut apart from covenant, the mortgagee is given some latj^ude 

iu the matter; for while on one hand, he must do nothing 
ImprovemeaW* to n^ndor redemption impossible, on the otl^r ‘ 

^.uuld l.e captious to disallow all iiuproveutfuts V, 

heighteu the price of redf.option. In England .t is 
morl«^i^ee may rebuiUl in an improved manner and more 
.han'hefire, p'rovided that the work la done P-vident y .m< the characto 
„f the huildings is not changed.<« And so it was held .n 
hefore tile Act that the fact that the rebu.ld.ng had cost Es 8,(W wMC 
was double the amount of the price of the original building was no reaso 
for' disalLing it.<« Indeed, Jessel M.E. reg.ards t>?e ^ 

,,Liite settled that if upon the hearing of a redeniption.suit the ; 

having charged in his pleadings that he has laid out money ‘“ lasting iin 
provimient produces general evidence of the expenditure that the ^^s ar 

/aria improvements, it is sufficient i”' ,'S?emente 

he proves that the expenditure incurred has effected lasting 
lu- Si be entitled to get the amount.t^) Thus, for instance if the mort 

--'t’sh^rhavl £%Sy Cit, t%Urxt"eL“ 

bS*'so inerea'ied <8) So their TaOrdships of the Privy Council added 
f i7 ?n.r tbp ease last cited—" It would be contrary to comnvm justice 

t tJr^hiiSr 

because they were fitted Anth modern improveme^^^^^ So where the mort- 
ordinary requirements of the trade of the port, t bo wnere me 


(1) Vithnl V. Dhondi. (l«84) B.P.J., 

(2) BoUtji V. (1881), 13.P.J.. 195. 

(3) Sakharam v. Aintha. 14 B. 28; 
see also Mnncharaha v. Kninriinituxi, 5 
B.H.C.R.. (A.C.). 109. 

(4) Jnrtin v. South Efiatern Ry., <> De 
(5. M. & G.. 270; Sandon v. Hooper, 14 
L J Oh.. 120 ; to the same effect Lahhu v. 
Abfhdh, [19231 L. 587 ; Tohlu Mtd v. 
HuUu 3 L.L.J.. 184; 67 I.C.. 132. 

(5) Maticharaha v. Kamrumssa, 5 B. 
H.C.R.. (A.C.) 109 (115); Jogendronath 
V. linj Narain, 9 W. R., 488 ; followed in 
Uagho V. Anaji, 5 B.H.C.R., (A.C.), 116; 
rontm in T'rij6Aul-ann«A v. Oayaram, 32 


B 32 

(6) Shepard v. Jones, 21 Ch. D-« 

476) ; Nijalingappa v. ChandarsatM 
B. 69 : Duyanu v. Fakira, 45 B. 130*. 

(7) Ibid. p. 477 : Samji v. Chxnjo, 
[ B.H.C.R.. (A.C.). 199 (203); Ameeroofah 

f. Born Dass, 2 Apra. 187. _j « 

(8) Per Jessel. M.R.. in She-Pard v. 
rones, 21 Ch. D. 469 (478); Jd Stngh v. 
Jurdif Singh. 70 I.C.. (Pesh) 1. 

(9) Henderson was the subsequent pur 
•baser of the mortgaged propertj-, 

vharf at Kingston g 94 ) A.C.. 

(10) Henderson v. Aste-ood. (1894) * 

150 (163); followung Je^l JL 

^hepcitd V* Jonts^ 21 Ch« 
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Dufcl 'Vhich were that he had rvcoustnicted a 

ten^ fi ’ ^ ^ distributed money auumn ,h. 

tenants for manure and oxen, and had given some money as compm^.tio.. 

to certain occupancy-tenants m consideration of ivliiuniishiuent <.f tla ir 

occupancy-nghts, it was held that the re-conslruetiuu o/the ^"l w!,s the 

case t^eTnortmortgagee could lecover.d) Ju j.notlie,- 
c-ttle^sL^Tn? ^ mortgaged premises buildings and a 

tn m all Ks. 3.()IH) which ho claime.l to 

fiefds plaintiffs who worktal in the murl.-a.-. d 

Wver in.provements .IhT-h 

Vyond the stri'ei lelter “of ^he^aw t’e.tted"i:'\hircl“L'’''‘'S^ 

»^;hor“vS 

_added mi upper storey costing Rs. 113 and staircase Rs 46-8-0 the' 1 .' 
■two Items wei-e disallowed.W So the Oudh Court n" '> 

replacement of a kafeho house by a pucca house on the ground that^it had 
“UDcluly raised the cost of redemption.(S) ' 

mortgagee of a shop is entitled to attend to the repairs necessarv 
40 preseive its amenities and keep his security intact.These ea's..s 
m no way conflict with the section wliich only states the cases in whreh 
he mortgagee has a tight, apart from any sanction given by the moitfla^^or 
to spend money on the estate and which will still have to be Z It w^th 
•on equitable groun<ls. But in Madras the right of the mortgagee to ,1 w 
«nce for improvvrnents. is totally dcnicd<?) though it is concede^d tint t ^v 
maybe allowed for, if they can be classed as subSiyrcpI.ii! («\ 
A person who has paid Government revenue in order to save the^estiite 
from sale would be entitled to recover the amr-unt from him whom 
hehevec to be the nwrtgagor, if at the time of payment he bol, a fi,/r 
heheved himself to be mortgagee although he may afterwards have faded 
-to establish his mortgage.(9> Where both parties by mutual col sen 
dispense with an account, it was held in a case that tho ‘ 

not entitled to credit for costs of repairs, inasmu.ch n^ suTe^S^ " 
necessarily incident to the enjoyment of the profits for which he Inu/'nrt 
teen called on to accounl.dO) Again, if the mortgage-deed appoints a fin d 
dor repairs the parties must give effect to it.tm 'Phe moTga-o',. 
wlowcfl for improvements m mines. <^ 2 ) on tujt 


A i^>^^tlidunni^m v. mup Singh. 2 
A.L.J.R.. 24,(S.N.). 

(2) Duyutiu v. Fttkira, 45 B. 130. 

Rikhi Ke^h v. Jw/dn Sahai, (19101 
V.H., 78; 62 I.C.8fi2. 

(4) Rupan Singh v. Chtimpalal, 37 

•‘Jammo v. .4fcdul Wahid. 

ift X? ’ AruntichelUt v. Sithayi. 

lU M. 327. 

- Shankar v. Badn Nath. 

88 I.C., (O) 474. 

«7^IC^°13r^ V. Bula. 3 L.L.J.. 184; 


(7) Amnarhet/a v. Silhaye, 19 M a-.-. 
Rongayya v PurthasarntM. 20 M \li\ 
^'-hna V. Srinivasa. 20 M. 124 foj o v’ 

^(8) Kufr'" '*■ ^5 B. 130. 

374;M 

684!^’ V. Hon IHnkar. 4 B., 

nil \Sangubai, 6 B. 127 1129) 

^^G2) ThomtycreSt v. CroktU, 2 H.L C. 
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A pviisiK- inoili'agce cauDol claim for improvemcuts against the prior 
mortgagee.but if lu' redeems the first mortgagee, he will then be allowed 
for repairs and improvements on redemption.(2) 

1847- in J'ngland, the rule appears to be similar, for there the 
mortgagee is only allowed to charge for improvements, if reasonable, hav¬ 
ing regard to the nature and value of the property and if ^ 

lasting character. But the mortgagees can always plead in defence that 
the improvements were unnecessary and improper.^) “ Jn estimating tne 
value of improvements, where there has been rebuilding, it will oe 
ordered^'*) that the old buildings be valued as old inati-rials only, if they 
were incapable of repair otherwise as building standing, t ) ihe amoun 
legitimately spent by the mortgagee may be recovered from ^he mortgagor 
as well as a subsequent incumbrancer suing to redeem nmi. ihus "her 
the mortgagee of agricultural land with the consent of the niortgagor 
reconstructed a well on the property which had been rendered useless from 

natural causes, it was held that he was entitled to recovp- the 

from subsequent mortgagee suing to redeem him.t*) Indeed, the moitgapr 
cannot repudiate his liability for costs of improvements made at 
instance or with his consent.(’) It would appenr that the moitgaoee is 
responsible for the preservation of the property until the mortgagor 
actual possession of it, being liable for any loss caused to it hetwe^the 
decree and the period of six months allowed for its reclemption—eveD 
though the loss may not be attributable to neglect on his pait.< Ihe 
mortgagee is entitled to a reasonable interest on his outlay on the cost 
preservation of the property and upon improvements made with the consent 

of the mortgagor.<®) 

1848. A question that has often arisen in this connection but one 

upon which the Courts are by no means agreed, is 
Salvage Hen, whether a stranger spending money upon preserving the 
property is entitled to a charge thereon for his money. The subject will 
be found discussed under section 100.<»o> 'I'he mortgagor is not bound to 
pay for improvements which though adding to the value of the property 
were made to suit the convenience of a particular tenant, as the fixing of 
iron bars to the windows ;(ii) or the diversion of land froin agricultural to 
horticultural pui-poses; e.y., plantain plantation on such laud ;C ) and. 
indeed, any improvement made by the mortgagee m possession to increase 
his own income without reference to the rights of the mortgagor.< 

1849. Forfeiture or Sale.—It is the duty no less than the interest of 
the mortgagee to preserve the property mortgaged to him from forfeiture 


(1) Per Fry who held »uch improve* 

inents not to be salvage against the prior 
i lUHimbrancer in efc.^ Co. 

V. Ashford. 16 Ch. D. 411 (433). 

(2) Exlon V. Gr€4it}€s. I Vern., 138. 

(3) Powell V. Trotter, Do & Sm., 388. 

(4) Robinson v. Ridley. 1 Mad., 2. 

(o) Fisher, § 1782. 

(6) Durgh ASinyh v. Xanmny ASingh, 
17 A. 382, 

(7) Ram Ditto v. Karavt Devi. [1912] 
P.W.R., 167; 17 I,C., 234. 

(8) Krishna Paiiar v. tSkriuivasa Patiar^ 
20 M. 124. 


(fl) Rahmalullnh v. Yu^uf AH, 
A.L.J.. 124: 16 1. C.. 635; Tft 

HHS€nn V. Zamani Beyum^ 6 o * 

54 I.C., 112: Jtcwibila^ v. Laxtnarayan 

[19221 N. 262; ro}UM ToMu Mai. v. liuta 
3 L.L.J., 184.: 67 I.C., 132. 

(10) See 8. 100, comm. naOit 

(11) Chha7nniri Lai v. Bhajati Lai. l 

‘^*(12) Sher Singh v. Nihalu, 

; Bupan Singh v. Champa Lai. 37 A- 


67 

81 


(13) Jangi Ram v. Sheoraj Singh, 2 


r\ T T 
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or sale.d) Property is always liable to forfeiture aud sale for arrears of 
Crovernment revenue, and the mortgagee could always recover tlio amount 
paid in satisfaction of the public demand, even though he may not have 
been in possession.<2) Such payments are looked upon as in the nature of 
salvage-payments and are. therefore, recoverable as a part of the mortgage- 
money.(5) Even a rnortgagoe without possession is bound to see that his 
security is not annihilated by sale of the property for non-payment t>f the 
paramount charge, and it has boon, therefore, held that irrespective of the 
nature of the secunty any mortgagee would be entitled to preserve his 
security from forfeiture or sale, and may tack his payments to the 
mor gage.money.(«) Indeed, the Privy Council appears to have gont> a 
good deal further, for their Lordships observe: “ Considering that the 
payment of the revenue by the mortgagee will prevent the taluk from 
being sold, their Lordships would, if that were the sole question for their 
consideration, find it difficult to come to any other conclusion than that 
the person who had such an interest in the taluk as entitled him to pay 
the revenue due to the Government, and did actually pay it, was thereby 
entitled to a charge on the taluk as against all persons interested therein 
for the amount of the money so pai<l.'’(5) So far as regards his right to 
recover payments made to protect the property from forfeiture or sale, the 
right of the mortgagee is independc-nt of possession,(^> 

1860. But in order to place the mortgagee on tho exceptional footing, 
the payments must haVe been made to protect the property from forfeiture 
or sale that may have imperilled his security. As a rule the land-revenue 
demand is of this character, bub road and public work cesses in Bengal 
fall into a separate category inasmucli as a sale for road and public cesses 
does not pass more than tin- right, title and the interest of judgment-debtor. 
Such is also the character of Slunicipal taxes.(^) But oven if so, the mort¬ 
gagee may recover such payments personally from the mortgagor.(®) but in 
that case a separate suit would have to be brought for the purpose. On 
tlie other hand, the mortgagee has no right of separate action for the 
amount so paid, while remamrng in possession.He could not claim the 

(1) S. 76 (c)* 30 C. 794 (790); explaining Kinu Ram v. 

(2) Nogendtr Chunder v. Kamini Mozaffer Hotiain, 14 C. 809, F.B. ; following 

11 M.LA., 241 ; Upendra v. Tara, 30 C. Nogender Chunder v. Kamini Daseee 
794 5 Khoftari v, Bipra 31 C. 975 11 241; Leslie v. French, 23 Cli! 

(978). O.. 562; Perionna v, Motud/itnayagam, 

(3) Lachman Singh v. Saligram, 8 A. 22 M. 332; Arhut Ram Chandra v. Hart 

384; Oirdhnr Lai v. Dholannthy 10 A. II B. 313 (319); Jdrus v. Vithal (1870) 

Oil; Anandi v. Dur Najuf^ 13 A. 193; B.P.J., 407. 

Nxtauxi V. Krishnappa, 8 Bom. L.R., (7) Ibrahim v, Arumugathayer, 38 M. 

350; Kamaya v. Devapa, 22 B. 440; 18. 

fjpendm Chandra v. Turn Prosonna, (8) S. 70, Incltun Contract Art (IX of 

30 C. 794; RakhcdMrt v. Hiprn Dos, 3! 1872); Smith v. Dinonath, 12 C. 213; 

0. 075 (078) Rajkumuf Lai v, Jaik/sran Vpendrn Chandra v. Tara PrfUiunna 

5 Pfti. L. I. 248; 67 I.C. 953. Farzand AU 30 C. 794 (800) ; Xikka Mai v. Sulaiman, 

V. Hossain Khan 22 O. C. 270; 54 I C. 2 A. 193; L<ickman v. Sulig Ram, 8 A. 

204 Qaya Prasad v. Ourdnyul 22 O. C. 32 ; 384 ; Oirdhar v. Dholanath, 10 A. Oil ; 

51 I. C. 549 Ma Pwa v K. P. d? C. Ferin. Parsotom v. Jaijit Singh, (1890) A.W.N,, 
12 Bar L. J. 30 ; 43 I. C- 190 90 ; Arhut Ramrhandra v. Hart Kamlit 

(4) Nogender Chutider v. Kamini 11 B. 313; Kinnaya v. Ilevapa, 22 B. 440. 

Diu$te, 11 M. 1. A., 241 ; Kinu Hum v. The prev*iouM law waa the name. Bulram 

Moukffer Hornin, 14 C. 809 (827. 828). v. //«w (1848) 8.D.A., 368. 

(F.B.). (9) Kunhoochum v. Afuddun, (1848) 

(5) Per Lord Romilly in Ncgender S.D.A., 340: Mt, Bebes v. Hakeem 

Chunder v. Kamini iMisset, II M.I.A., Ahool, (1852) 8.D.A., 1003; Doorga Per» 

241 (258). V' Oujadhur, (1694) S.D.A., N.-W.P.. 

(6) Vpendra Chutulra v. Tara Prueannu^ 378. 

41 
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amount personally against the mortgagor, but must see himself repaid in. 
the manner directed by the section, unless the mortgagor had accepted 
personal liability, in winch case a suit may be instituted on the covenant.th 
But his statvitory remedy and the remedy on the covenant are not con¬ 
current. He has therefore the option of either tacking the amount which 
he liad paid on account of Government revenue to the mortgage-debt, or 
he may sue on the covenant the mortgagor personally. If, however, he 
elects the latter course and obtains a decree against the mortgagor, he 
cannot then claim this amount in the mortgagor’s suit for redemption by 
adding it to hi:> mortgage-money. The debt having become merged in the 
decree is only pa^'able under the decree.Apart, however, from an 
express covenant, the mortgagee can only recover the payments by adding 
th^'in to tho principal-money due on the mortgage and recovering them in 
the same suit with it. If then the mortgagor deposit the mortgage-money 
in Court under section 8b, but not the amount paid by the mortgagee for 
Government revenue, and the latter receives the deposit and relinquishes 
possession of the property, he cannot afterwards sue for recovery of the 
payment made to Government by sale of the mortgaged property.^*) 


1851. It is not difficult to discern an affinity between the rule here 
discussed and the rule which coufers a salvage-lien on a person protecting 
another’s property from destruction.—a subject which will call for special 
notice in the sequel.G) For the present it is sufficient to state that, so far 
os the mort-gagee is concerned, payment made for rent may be recovered 
as a part of the mortgage-money, although the same, if paid by any other 
person, may not create a. charge on the property.(5) And so it has been 
enacted in the Bengal Tenancy Act that “ when any person having, in a 
tenure or holding advertised for sale under this chapter, an interest which 
would be voidable upon the sale, pays into Court- the amount requisite to 
prevent the sale, the amount so paid by him shall be deemed to be a debt 
bearing interest at twelve per centum per annum, nnd secured by a mort- 
gs.cro of the tenure or holding to hini.”<« And it is further declared that 
his mortgage shall take priority to every other charge on the tenure or 
holding, other than a charge for arrear of rent, in virtue of which he is 
entitled to take possession of the property until its payment. A similar 
provision is also made in Madras, with the only difference that the charge 
“ shall take priority over other charges according to the date 
ment was made.”(7) In the United Provinces it has been held that the 
mere non-payment of rent does not occasion forfeiture.<« But the qu^- 
tion to be decided in a case of this kind is whether by paying the rent the 
mortgagee has saved the property from forfeiture or sale. If he has, ^ 
is entitled to reimbursement. And in answering a general question regara 
must always be had to the local laws regulating the payment of public 
charrres Thus for instance, while non-payment of cesses in Bengal does 


(1) Nikka v. Sulaiman, 2 A. 193. 

(2) Imdad Hasan v. Badri Prasad, 
20 A. 401 (40P. 409). 

(3) Anandi Ram v. £>ur Najaf Ah, 
13 A. 196 (199); c/. Anon., 1 Atk., 102; 
£!z parte Fewings, 25 Ch. D., 338. 

(4) S. 100 Comm. post. 

(6) Oopinath v, Ishur Chandra, 22 C. 


800: Achut Ramchandra v. Hari Kamii, 
11 B. 313 (319). The question is fully 


discussed under s. 100. 

(6) S. 171, Act VIII of 1885. 

(7) Mad. Act II of 1864 
Recovery Act), s. 36. 

(8) Mazhar Rai v. Ramgat 
A. 290. 


(Bsvenue 
Singh, 18 
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not entail forfeiture,they follow a «liffeiviu covirse in Ht»uil>ay.i^^ But 
even in the latter place the mortgagee cannot debit the mortgagor for sums 
paid by him for judi and local cess due on the mortgagor's land, unless it 
was included in the mortgage. 

1852. Payments made towards (iovernnient revenue for the mortgagor 
have been allowed, although the claim was made for the first time in second 
appeal.(‘*1 So in another case it was held that the more fact that t’oe 
mortgagee had failed to give details of his claim either in the written 
statement or in the course of the trial is no reason for depriving him of his 
right, since those details can be gone into after the redemption-decree 
providing for an account has been passed.But, of course, the same 
latitude cannot be allow’ed where the person suing is the Doortgagei- in 
which case he must necessarily give details of his claim. 

1853» In this connection it is as well to mention that although the 
sale spoken of in the clause may be any sale even, an execution sale, 

with the rights of the mortgagee unaffected, still, what is implied is a sale 

ejuedem generis with destruction and forfeiture, that is one in which the 
mortgagee’s security is likely to be jeopardised. He has no protection in 
any other case, as his action would then bo regarded as officio\is.(®) If. 

therefore, the sale would only operate on the equity of redemption, the 

mortgagee could not add any payments made by him to his security.(7) 
But inasmuch as the sale of equity of redemption in a usufructuary mort¬ 
gage is not permitted in Allahabad, it has been there held that a usufruc¬ 
tuary mortgagee paying off a decree for sale obtained on a prior mortgage 
is entitled to say that ho had prosorvod tho pro|)orty from sale, and so 
retain poseossion, tacking the amount so paid to his mortgage-monoy 
In a case the usufructuary mortgagee having paid off the prior sale decree, 
sought to bring the property to sale in order to recover that amount, re¬ 
taining his own Hen as usufructuary mortgagee. But the Court held that 
he could only bring the property to sale if he waived his own mortgage, 
failing which he could only r€*pay himself by tacking the amount of his 
mortgage-money and remaining in possession till this amount is paid.<9> 
A mortgagee of immoveable property is entitled to pay the amount of decree 
and costs in order to get the property released from attachment, even after 
it is sold to the highest bidder, and even if the mortgage was made after 

attachment. 

1854. A mortgagee is to be allowed all payments in respect of Govern¬ 
ment revenue made by him while in possession; it being immaterial whether 
the revenue fell due before or since the execution of his mortgage, since 


(1) Upendru Vhandru v. Tara Pronanua. 
30 C. 694 (800). 

(2) Sadanand v. Ratanji, (1886) B.P. 
J., 68; Ahmed v. Dayabhai, (1896) B.P.J., 
710. 

(3) Namirtgrao v. Karayanrao, [1890] 
B.P.J., 211; in which the contrary 
said to savour of tacking—a doctrine 
which has never been favour^ in India. 

(4) Balaji v, Nana. (1881) B.P.J., 195. 
(6) DaUaram v. Vinayak, 28 B. . 181 

(188); following Ex parte Carr, 11 Ch. D., 
62 (66. 67). 

(6) SteltU V. Hiuaree, (1846) S.D.A 


N.W.P,. l«l>; Lacon v. Merline, 3 Atk- 
1 (4). 2« H.L.R.. 80.’5. 

(7) Xiir^iiiigh v. Xnrayiuidas (18f)0). 
BP..).. 211. 

(8) AIhIuI Quuyyutn v. Radruddir^, 27 

A. 403 : Mahomed Hunain v. Sheodarehan, 
4 .A.L.'f.R.. 176, in which a prior money- 
<lecreo wuh held to hove been rightly 
Ku paid off. 

(9) Ahdu! Qnyyum v. Sadruddiii, 7 A. 
403 (405). 

(lU) Thnkar Singh v. (iurdit Singh, (1911) 
P.W.R.. 178; Mulrhand w Govind. 30 

B. .“>7.7. 



1284 


TlfANSKEK OK PROPERTY. 


[S. 72. 


tile piu|)fit;> is in either case liable to forfeiture.But if he had agreed 
to bear these charges himself he cannot, of course, debit them to the 
mortgagor.<2) rh<‘ mortgagee has the right to pay the revised Government 
revenue even at the enhanced rate, and his lien for extra assessment remains 
intact.*^’ in tliis resfu'ct the section reproduces the old law which had 
long since l)een familiar to this country.<^> 

1855. 'I’he rale of interest allowed on the money so expended is now 

the subject of statutory provision. Formerly, while the 
What interest jnicrest was usually allowed, its rate varied according to 

llie <liscretion of the Court.<5) 

'J'he section, however, eliniinales such discretionary variations and 
simply provides that all such payments shall carry interest at the same 
rate as the principal, and where no such rate is fixed, at 9 per cent, per 
annum. 'I’lie interest so allowed is simple interest,(^) and as regards the 
sum expemkal on imj)rovenu-nts. no interest at all should be allowed.C) 
Intcri-st should be calculated as from the time when the expense was 
incnrri'd,(“> 


iS56. Tor supporting the Mortgagor’s Title.—The right of the mort- 

to support his own title and that of the mortgagor 
■ ' ' to the property is one upon which depends the very 

e.xistence »)f his security, and the justice of the rule had been accordingly 
at all times recogni/.e<l.(^> J^ritnarily it is the mortgagor’s duty to defend 
his title, failing which he must indemnify him for the expenses properly 
incurred by tlu* mortgagee in defending it himself.It is not to the point 
whi’ther tlie mortgagee is successful in the suit. He is entitled to defend 
from the attack of a stranger the title of hinii through whom he holds it. 


1357. And if the mortgagor himseif attacks his title, he is equally 

entitled to saddle upon him the expenses of the litiga- 
own' title agali^ tion.<”’ Of course, if the mortgagor succeeds in his 
the mortgagor. attack, the mortgage would fail, and the defendant then 


(1) S. 70 (<•), poiti: Kunhoochurn v. 

Mu/ldun, (!H48) S.0.A., 340; Mf. Bebee 
V. Hakeem Abool, (1852) S.D.A.. 1063; 

Kurnniut AH v. Inid/ul .4/i\ (1852) S.D.A.t 
N.VV. P-* 7 ; Nurjoon v. S/uih Moozeeroo* 
dem. 3 W.R., 0 ; Joyprokash v. Oorjhan, 
ib., 174. 

(2) Hunooman Persfuid Ptnule v. M(. 
Bftboote. (1853) S,D.A.. N.W.P.. 225. 

(3) ASkaik Idrus v. Vithal, (1879) B. 
P,J.» 407 ; Kntmiya v. Devfipa, 22 B. 
440 (445, 440) ; Thakur Daft v. Collector 
of Ali(/firh^ 28 A. 593. 

( 4 ) Qirdhar L<d v. Mholanatk^ 10 A. 

611 (014); Bohra Thakur Dtis v. Collector 
of Alujarh. 28 A. 593; Bctlaji v. Nana, 
(1881) B.P.J.. 195; Arhul v. Hart, 11 
B, 313 ; Katnaya v, Deoapa, 22 440 

(445) * \vhich had to be decided independ* 
ently of tlie Act. 

(5) In Kmnaya v. Devtipa, 22 B. 440 

(446) * interei^t was allowed at 0 P.C. 

(6) Kishory Mohun Rou v. Oangn Babu, 
23 C. 228 (237, 247). P.C, In England 
compound interest may be claimed* if 
after crediting the rents interest was 


actually in arrear— Wrigley v, OUl. (1905) 
1 Ch.* *241. 

(7) Ibid. 

(8) Quarrel v. Beckford, 1 Mad., 281 ; 
Byre v. Hughes, 2 Cli. D., 148 (164). 

(9) Godfrey v. Watson, 3 Atk., 517; 
20 K.L.R.. 1099 ; Parker v. Watkins, John* 
133; Dryden v. Frost, 4 My. & Cr. 070; 
Ellison V. Wright, 3 Russ.. 458 : Felly 
V. Wathen, 1 De G.M. & G.* 16; Ford 
V. Chesterfield, 21 Beav.. 426; Wright 
V. Kirby, 23 Beav.* 463; followed per 
Kekewich. J.. in Batten Profflt <t Scott 
V. -^Dartmouth Harbour Commissioners. 45 
Ch. D.. 612 (619) ; Damodar v. Vamaurtw, 
9 B. 435. 

(10) Sees. 65 (6) and comm.; tlie mort¬ 
gagee in possession may object to attach* 
ment; Nga Tok v. Subram/mian, 10 I.C. 
(Bur.) 994. 

(11) Pokree Saheb v. Pokry Beary, *1 
M. 32 ; following Godfrey v. Watson, 3 -•Uk. 
617; Parker v. Watkins, John. 133. [The 
vlacitum of the case is incorrect in the 
report* that given in 7 M.L.J.R., 238, being 
the real point decided.) Varadarajulu v« 
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would no longer be holding the position of tho mortgagee 
obtained costs to be tacked to his mortgage. The clause only contem¬ 
plates the case where the mortgagor makes an uusnccessful attempt tn 
assail his title. In England interest on svieh co>ts is not allowed.liut 
while the mortgagor is allowed the costs of defending his own title against 
the mortgagor, he is not entitled to charge for defending his title against 
the stranger, unless it was already pending ulu-ii lu' took his mortgago.<2) 


Of course, if some litigious person chooses to contest the mortgagee's 
title to the mortgage, that should not affect the parties interested in the 
■equity of redemption.(3) But if the mortgagee lias, in an action a-'aiiixl 
the stranger, been given only party and party costs, be is entitled to charg.^ 
the mortgagor the difference between Lis party and party costs and solicitor 
and client costs as charges and exponses.(«) Jn England, the mortgagee 
is further entitled to the costs incurred in proceedings to recover the debt 
from a surety who had only given a promissory note. Such costs being 
incurred with a view to recovery of the money f<n- which the security was 
given, and their tendency being to exonerate the mortgaged estate, they 
are held to be justly chargeable against tlu- mortgaged estate.It was 
argued that in sucli a case the mortgagee has two distinct positions, that 
•of a simple creditor in respect of the surety and that of a mortgagee in 
respect of the principal debtor, and that what he had done as a creditor 
he could not charge as a mortgagee. But the contention was overruled] 
Fry, B.J., observing that whether the mortgagee was trying to get his 
money from the mortgagor, or from a surety, or out of the mortgaged pro- 
|i«Tty, he was trying to i-nforce his rights as mortgagee.Such a claim, 
however, can scnrce.ly fall within the ambit of clau-es (c) or (d), unless the 
mortgagee had sued the surety at the request of the mortgagor, in which 
ease there would be an implied promise to |>ay.t^> Formerly a mortgagee 
acting as his own solicitor in a suit to defeml his own title was, as against 
the second mortgagee, allowed imly his out-of-pocket I’xpensest®) whether 
he acted for himself alone or for himself and a co-mortgagee. But by a 
Statute passed in 1895 this disability has lieeii now B<*m<jved.t®> 


The costs incurred by the mortgagee? cannot, however, be recovered by 
.a separate suit. They are only recoverable as the f>rice of redemption.t''^) 


1858. Renewal ol Lease. —The mortgagee in possession may also 

charge for the renewal of tlie lease if it is mortgaged to 
'*'■ him. Tho mortgagor is not bound, however, to renew the 

lease, nor can he be compelled to'do it by the mfirtgagoe.<ih In tliis respect 
the law is similar in England, where while the mortgagee cannot compel 


jultt V. Dfuimtl/tkiihmi, IW M.L..I.. SO.*); 
20 I.C. 184; /iuhhftnJiu v. Yncoolt Alt. 
1 C.P.L.R.. 06. 

(1) Fardley v. Knight, 41 Cli. D., •'537. 

(2) Runyuruithfi v. Paripuranam, 16 

I.C. (M.). 

(3) Parker v. WrUkitiA, .John. 133; 
<tt^frey v. WitUon, 3 Atk., BIT; Pokree 
Unheb V. Pokree Beary. 21 M. 32 (34). 

(4) Bamsden v. LangUy, 2 Vern.. 635 ; 
In re Love, 23 Ch. D.. 348 (350). 

(6) Bllieon v. Wright. 3 Ruw.. 458; 
followed per Cotton, in National 


Provincial Bank v. Oameti. 31 <’J, n 
582 (593). 

(6) Xalional Provincial Bank v. Oatno-. 
31 Ch. I).. .582 (.594, 595). 

(7) Barry v. Sletwell, 1 De. A Wal.. 618. 

(8) Field v. Hopkins. 44 Ch. D., .524 ; 
Re iJoody, (1893), 1 Ch.. 129; Eyre a. 
Wynn Mackenzie, (1894) 1 Ch. 218. 

(9) MortfraKee’a Lceal Coste Act (58 
& 59 V'ict. o., 29, 89 . 2, 3). 

(10) Ex jMirte Feu<inga, 25 Ch. D., 3.38. 

(11) S. 05 (d). 
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the mortgagor to renew a lease,he can charge him for its renewal,, 
although there may be no covenant by the mortgagee to that effect.(2) 


1859. He may also charge for the premiums paid in insuring the pro¬ 
perty from fire. The provisions as to insurance are- 
i“sur- copied bodily from the Conveyancing Act,(3) according to 
which the mortgagee is now entitled to be reimbursed the- 
money expended in insuring the proper*^y. Before the Act of 1881, the 
mortgagee, whether in possession or not, was not allowed to charge for 
insurance, unless it was covenanted in the mortgage.<‘'5 The power to 
charge is now subject to (i) an agreement to the contrary entered into by 
the parties. And the rule is inapplicable (ii) where the insurance is kept 
up by or on behalf of the mortgagor to the extent of the amount up to- 
which the mortgagee is by the Act authorised to insure. If the property, 
insured by the mortgagee is destroyed by fire, and the insurance-money is 
paid to him, he must apply it in reinstating the property, or if the mort¬ 
gagor so directs, in reduction or <lischarge of tin* mortgage-money and 
if the policy has been kept up by the mortgagor and the insurance-money 
is paid to him, the mortgagee may likewise require so much of the money, 
as may be necessaiy, to bo applied in reinstating the property.But in 
England it appears to be held that “ without prejudice to any obligation' 
to the contrary imposed by law<^) or by special contract, a mortgagee may 
require that all money received on an insurance be applied in or towards- 
flischarge of the money fine uniler his mortgage. It is competent to 

the mortgagor to enter into any other covenant for the reinstatement of 
the property in the event of its destruction. If he agreed to rebuild or 
allow the mortgagee to do so at his cost, he will have to pay the cost so- 
iticurred on redemption. 

The amount which the mortgagee is authorised to spend under this 

section, ho inny add to the principal as here provided,- 
Mode o! recovery, and if there be “a contract to the contrary ” he may 

recover by an independent suit, which he is entitled to* 
do even when ho has the option of adding it to the principal money. 

1860. Iiimits of the Rule.—The right conferred on the mortgagee to 
:i'Id the sums oxpondod by him on purposes stated in the section is unquali¬ 
fied. but it may be controlled by covenant. Thus, if the mortgage-deed 
contain a distinct contract regarding the sums payable to the mortgagee 
on redemption, he would then be precluded from claiming anything beyona 
the terms of his contract.Even where there is a contract, other equities 
may supervene to override the statutory right of the mortgagee. For in¬ 
stance. where a mortgagor had agreed to recoup the mortgagee, the expense* 
incurred in sinking wells on the property at the time of redemption, and 
the mortgagee himself afterwards acquired the equity of redemption in a 
portion of the property irrigated by the wells, the Court held that to allow 


(1) ManJove v. BeU^ 3 Vem.. 84. 

(2) Lacon v. Mertins^ 3 Atk., 1 (4), 

(3) 44 RTid 45 Viet. C. 41. s. 19, cl. (ii): 
R. 23, els. (2) (iii). 

(4) Norris v. Caledonian Insurance Co,. 

L.R., 8 127; Leslie v. French. 23 

C\\. D., 662. 

(6) S. 76 {/). 

(8) S. 49 afUe ; s. 23 (3), Conveydftcine: 
Act, 1881 ; Onrden v. Ingram. 23 L, J. 
Oil., 478. 


(7) See 14 Geo. 3, o. 78 ; 28 * 29 Viet., 
90, 8. 34; Sifnpson v. Ssottish 

■isurance Co., 9 Jvir. T.N.S.). 711 ; 
irle GoreUy, 10 Jur. (N.S.). 1086. 

(8) Fisher, § 1776. 

(9) Sakharavishet v. Atntha. 14 B. 

(10) Venkatasnmi v. 3fM/Auf«iin- 
;.L.J.. 177, 45I.C. 949. 

(11) Jau-ahir Singh v. 5<ir*ir K«ar,- 

.O.C.. 10. 


Ex- 


28. 

34 
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the mortgagee to recover his outlay ou tlie wells from w hich he was himself 
deriving benefit, would be in the highest degree inequitable. “ The stipula¬ 
tion in the mortgage-deed ” they said, ” was made to provide for the mort¬ 
gagor himself getting possession of the property with the improvements 
made on it by the mortgagee, and was never framed to meet the contin¬ 
gency of the mortgagee himself acquiring the property. 

73. Where mortgaged property is sold through failure 

to pay arrears of revenue or rent due in res- 
KveSit thereof, the mortgagee has a charge on 

s»ie. the surplus, if any, of the proceeds, after 

payment thereout of the said arrears, for the 
amount remaining due on the mortgage, unless the sale has 
been occasioned by some default on his part. 


186L Analoyofis Law, 
1863. Principle. 

I86S. Meaning of v?ord^. 


SYNOPSIS. 

Paragraplif<. 

IS66. Mortgagce'tf charge 
on the eurplxiif. 
1868, •Sale free from en¬ 
cumbrance. 


1S69. ^lortfjagee'^3 
default. 
1870, Limitation. 


1861. Analogous Law.—This seetioii may be compared with section 73 
of the Code of Civil Procedure is which a similar provision is made for the 
appropriation of the surplus sale-proceeds of a sale of property subject to a 
prior mortgage. The marginal note(2) appended against this section in the 
Bill is inserted to harmonize it with the pre-existing law. Indeed, the 
section itself is the echo of the headnotc of a case(5) in which the same 
proposition is thus stated: “ "When mortgaged lands are sold for arrears 
of Government revenue, not accrued through default of the mortgagee, any 
proceeds which may arise from the sale in excess of the arrears belong to 
the mortgagee and he has a right of action for their recovery." This nde 
was stated by Norman, C.J., to have been long settled by decisions from 
the time of the late Sudder Court<^) in consonance with reason and justice. 
Indeed, the old Sudder case, since followed by the Judges, went further 
and held that if the surplus is appropriated by the Collector to liqudation of 
ar<*ns due on of/icr lands, the sum so approj)riiite(l niay be recovered by the 
mortgagee,(5) The section embodies an essential rule of equity and has 
been held to <'xten<l even to judicial sales. and acquisition umler the pro- 
visions of the Land Acqtiisition Act.^^> 


1862. The section is inaccurately worded, but it is evidently intended 
to provide only for cases m which the sale is made free from all 


(1) Bolpra Thakur Da^ v. Collector of 
Aligarh. 28 A. 598. 

(2) Hurdeo v. Fuzla Hoesain. 1 W.R., 
270; HeeraUdt v. Janokeetwth, 16 W.R.» 222: 

{3) Heeratali V. Jankeenath. 1C W.R. 222; 
the headnote of whicli is ai^ain a quotation 
from an old Sudder Dewany case. The 
CMecior of Midnapore v. Prithibullub. 
<1854) 8. D.A.* 182. 

(4) None are cited» but undoubtedly 
the reference was to The CoUeetor of Mid- 
napore v. Prithibullub, (1854) S.D.A.p 182; 


.V tifidunmohun v. Kalikadeen, (1865) S* 
D.A.. 411 : Shumljhoo Chunder v. Moheeh 
Chunder. (1869) S.D.A.. 022. 

(5) The Collector of Midnapore v. 
Prithihullub. (1864) S.D.A., 182. 

(0) PenmueUa v. Veegissena. 30 M. 
283 ; Satya Shankar v. Mon Mohon, 22 
C.W.N.. 131 ; 43 LO. 990. 

(7) Aeutoeh v. Badu Lat. 5 
650; 599 I.C. 613 ; Ladh Praead v. Kitntn^ 
uddin, 22 O.C., 342; 54 LC. 535. 
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meuiiibri-.uces. In any other view the mortgagee would have both the 
surplus as well as the I'ight to follow the laud in the hands of the purchaser 
iiirl thus conh-r on the mortgagee an additional security merely because the 
mortgaged property is brought to sale. A sale for non-payment of rents is 
Usually iiuule free from all liens and incumbrances, bub it is by no means 
ituariably so. Ihe rule would apply equally whether the mortgagee is or 
is not possessory. 

1863. Pnnciple.—Although the rule embodied in the section has been 
long upheld upon the general grounds of reason and justice, (§ 1861) it may 
be vindicated from another standpoint. As on the re-allotmenb of property 
on partition the mortgagee of a co-sharer’s interest takes, nob what was 
originally mortgaged, but what he has received as his share,so in the 
case of a sale of the property the surplus money may be regarded as the 
.subject of his mortgage in the new form, which it had assumed, and on 
which will be fastened the same right which he had against the original 
property.<2) But this metamorphosis is only possible on the assumption 
that the mortgagee's rights cease to adhere to the original subject of the 
mortgage, or. in other words, that the property was sold free from existing 
incumbrances. As observed before, this would appear to be necessarily 
implied. For the object of the section is. in the words of Trevelyan and 
Beverley. JJ., “ to relieve the mortgagee of the effects of the injury which 
he would suffer by the property which was a security for his money being 
sold, and to give him a right over the residue of the sale-proceeds. It is 
nob intended in any way to enlarge the interests of persons purchasing at a 
sale for arrears of revenue or rent. If that had been the intention, any 
subsequent provision of law providing that a sale for arrears of revenue or 
rent could get rid of an incumbrance would be unnecessary. It is, in our 
opinion, intended to refer to cases where the law has otherwise provided 
that the effect of a sale for arrears of revenue or rent should nullify a mort¬ 
gage.And so it was held in an earlier case that the section only ap¬ 
plied to cases whore the mortgagee was deprived of his substantive security 
by fact of the sale being free from his incumbrance. Where, therefore, the 
sate is not held free from it. the mortgagee can. it has been held in some 
cases, lay no claim to the surplus proceeds, but may enforce his mortgage 
against the auction-purchaser.though it has been held in another case 
that the right to surplus proceeds is by way of enlarging the mortgagee’s 
rights whicli he might otherwise prosecute against, the property if his security 
remains unrealized. 


1864. On the other hand, if the sale was brought about by his own 
conduct he cannot then be allowed to take advantage of his o\\ti wrong, and 


(1) Byjnath v. Ramoodeen^ 21 W. R., 
233 (236), P.C.; followed ia Sharat Chunder 
V* Hurgobindo, 4 C. 510; Hetn Chundtr 
V. Thnkomoni^ 20 C. 533 ; Joy SanJeari 

V. Rh^tTai Chandra^ 26 C. 434 (440) ; which 
distinguishes Khttn AH v. Pestonji^ 1 C. 

W. N., 62, wliioh was a case of partition 
bv the Civil Court. Jogendra Chundtr 
v\ Fulkumariy 27 C. 77 (83) (right of main¬ 
tenance how charged on partition). 

(2) Barhamdeo v. Torachandt 41 C. 
G54 P,C. 

(3) Btni Prosad v. Rewai LalU 24 C. 
746 (749) ; Htmchnndra v. Tafazzel HoaseirXf 


8 C.W.N., 332. 

(4) Premchandiv. Pumima 13 C- 

646 (562, 563). The same view was taken 
on the construction of 8. 71, Act VTTI 

of 1859 (Civil Procedure Code), by Sir 
Barnes Peacock, C.J., & Jackson,^ J-* 
in Fuieh Alii v. Gregory, 6 W. R. (Misc.)v 
13; following Karoo Lai v. Dalaramt 
(1859) S.D.A,, 953. 

(6) Sushilahala v. Dinbandhu, 14 C. 
VV.N.. 188; 5 I.C. 70; BenarH Prasad 
V. Mohiuddin, 3 Pat. 681 ; contra Ckatiar 
dhari v. Biranchilal, 9 I.C. (C.), 248. 
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ID this case his right to the surplus, if ollu'rwiso good, would bo passed 
over. But otherwise the rule here euuuciatod a part of the general 
principle of substituted security to which nderi'iice has been niad«’ before 
(§ 1663). So where certain property was sold vinder a decree on the first 
mortgage passed in a suit in which the secoml luortgagee whose mortgage 
had been matured was impleaded, and the hist mortgagee afterwards 
brought another suit on the third mortgage he had on the property with<nit. 
however, impleading the second mortgagee, and obtained a decree tlierenu, 
in execution of which he withdrew the surplus sale-proceeds, whereupon 
the second mortgagee put in suit his mortgage cliiiuiing inter alia the surplus 
sale-proceeds so withdrawn by the first mortgagie, and the question was 
whether a suit for recovery of the surplus already paid to the first mort¬ 
gagee should be regarded as money charged on inimoveable property, so as 
to give the mortgagee twelve years’ limitation un.ler Art. 132 of the Indian 
limitation Act, and it was held that the right here enacted is in equity 
recognized in favour of all subseciuent incumhranci rs, in respect of the sur¬ 
plus sale-proceeds of properties sold to satisfy the claims of first mort¬ 
gagee.(i) 

1865* Meaning of Words.— "^^ori^Ja(JC(l ftrnperty is sold:" In view 
of the above (§ 1862) this must be eonslrue«l i.j mean that the entire pro¬ 
perty is sold, and not merely the right, title and interest belonging to the 
defaulting tenant. It would have been well if the words “ free from in¬ 
cumbrance ” were added after the words “ is sold,” to ntalte the sense 
clear. (§§ 1862—1866). “ After pnytnpnf i>f the soid arrears ” : including of 

course the interest, if any, and the cost of reali/ation, 

■■ Default on his part: " i.e.. non-pc-rformance of a legal duty. The 
side mtjst be directly traceable to the mortgagee s default. 

1866. Mortgagee’s Charge on the Surplus.—‘I'lio scope of this scetio)i 
has been already discussed (| 1863). It only applies to cases where the sale 
for default of payment of Government revenue i= made free from incum- 
brance, and then the surplus salc-prococ<ls may bt- regarded as the shape 
into which the mortgagee's security is converted.)iijt the rule need not 
be confined only to revenue-sales, for it would equally apply where the 
security is otherwise destroyed as where the property is taken under the 
])rovi8ion8 of the Land Acquisition Act, in which case also, the mortgagee 
may lay claim to the compensation-money.But it would appear that 
this should be done on the Collector’s notifieation<^> inviting claims to com- 
pensation-money, and if the mortgagee does not then enforce his claim, he 
could not aftei^vards attach the amount of compensation awarded by the 
Collector to the mortgagor.But the reason foi- this view is not apparent, 
for why should the mortgagee forfeit his claim, supposing it to be otherwise 
good, merely, because he did not make it in response to the notification, of 
w’hich the mortgagee may have had even no notice. Could indeed the 
money received as compensation be regarded as otherwise than impressed 
with the trusts and obligations of the immoveable property which it repre¬ 
sents? In England, there is a clear authority to support this view. “ I 

(1) Berhamdeo v. Tarofhand, C. (.3) Vimrafinva v. Krishnaanmi, 0 M. 

92 Barhamdto v. Tara Chartd, 4 I.C. 654 344 (347). 

P.C.; VMwanaih v. Shanktr Lot, 12 N. (4) Under s. 9, Land ArquUition Art 

L.K., 90 (02). (X of 1870). Now see s. 0, Act I of 1804. 

(2) Oosto Behary v. 8hib Naih, 20 C. (5) BaAo Mai v. Tajamnutl. 10 A. 78. 

241. 
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think,” said Stuart, V. C., ” that where money has been paid into Court 
by reason of real estate having been taken under the compulsory powers, 
and remains in Court, it is to be held as money or personal estate in the 

hands of the Court impressed with the trusts of real estate.The money 

in Court is to be considered, for the purpose of the question as to who was 
to it, real estate. And so it has been held in Calcutta that the 
mortgagee may not only proceed to enforce his charge against the surplus 
sale-proceeds held in deposit in the Collectorate, but also against the 
mortgagor’s money-creditors who had drawn out the money.His charge 
continues even when his mortgage-debt has been converted into a judgment- 
debt.If the surplus is otherwise aftached. the person entitled to it can 
object.('•> Another phase of the same question is presented where Ihe 
nijorlgagee in possession in collusion with the Government allowed the 
assessment to fall into arrears upon which, according to the pre-arrange¬ 
ment, the Government forfeited the holding and gave the mortgagee another 
land in exchange, the question then being whether the mortgagor's equity 
of redemption still subsisted vath reference to the property received in ex¬ 
change. In such u case, it has been held that the land so acquired must 
be regarded as impressed with the same trusts as attached to the land 
originally mortgaged.On the other hand, where the mortgagor, by 
allowing the revenue payable in respect of the mortgaged property to fall 
into aiTcai's, caused such property to be sold, and it was purchased by the 
mortgagor henami in the name of a third person, the mortgagee was still 
held entitled to proceed against the property in the hands of the nominal 
purchaser, notwithstanding such purchase; even though he may have 
previously, in ignorance of the true nature of the purchase, applied for and 
obtained payment of the surplus, provided, of course, that the surplus paid 
had not fully discharged the mortgage.<W This view is the outcome cf the 
principle that as an incumbrance created by the mortgagor could not defeat 
the rights of the prior mortgagee, those rights should not be defeated by an 
incumbrance created by the machination or laches of the mortgagor; in other 
words, the mortgagor cannot be permitted to compass indirectly what he 
was precluded from doing directly. But where the mortgagee sells the 
property mortgaged to him under power while he is a trustee for the surplus 
sale-proceeds distributable amongst persons interested in the otiginal pro¬ 
perty. they have no charge on the surplus, and which does not, so far as 
regards their interest, retain its original identity under altei't' l appearance. 
And law is so far compassionate to the mortgagor that while as a general 
rule a Government sale for airenrs of revenue gives a title against all the 
%vorld, a sale brought about by the mortgagee’s default leaves unimpaired 
the mortgagor’s right of redemption.<®> If it were othenv'ise, the mortgagee 


(1) In re Stetvard’s Trusts, 22 L.J. 
(N.S.), 369; followed in Viraragaixi v. 
Krishnasami, 6 M. 344 (347). Rash Behari 
v. Kttsum Ktimari, 86 I.C. 882. 

(2) Oosta Behury v. Shib Nath. 10 C. 
241 (244) ; Parmtshivar v. Ananth Bhandxt, 
61 I.C. (C.). 333. 

(3) Basant Kumar v. Khulna Loan 
Co., 19 C.W.N., 1001 ; 26 I.C. 197. 

(4) Raichum v. Ihbi Prasad, 25 C. 
W.N. 408 ; (1922) C. 28. 

(B) BaXkrishna v. Madhavrav, 6 B. 73 ; 
Babaji V. Magniram, 21 B. 396 (399). 

(6) Ounga Sahai v. Tulshi Ram, 25 A. 


371 ; following Raghunath v. Lalji, 23 
C. 397 ; Otter v. Lord Vaux, 6 DeG. M. * 
G.. 638. 

(7) See s. 69, ante. A trust does not 

always imply a chatge. The one appoints, 
a fimd, the other creates an interest over 
a specified propertv. King v. Denison 
1 V. & B. 272 ; Re Creme, 59 L.T. (N.S.), 
682; O. A., 61 L.T., 814; Lewt’s Trusts 
(10th Ed.), 168, 159, 626. _ 

(8) Kalappa v. iS^euoya, 20 B. 49 
(494); Sambku v. Babaji, (1891) B.ir. 
J., 160. 
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•could have got over the disability attaching to his stains by purchasing the 
property bcnami or in the name o£ a friend. 


1867 . This section enables the mortgagee to abandon his Hen on the 
mortgaged property, not only in cases in which his incumbrance is annulled, 
hut also in those in which it is in jeopardy. Hence in the case of a rent- 
sale under the provisions of the Bengal Tenancy Act, with express power 
to the purchaser to annul all incumbrances so long as such power remains 
in the purchaser, it is open to the mortgagee to abandon his lien and ask 
to have it transferred to the surplus sale-proceeds.<2) Indeed, it is not even 
■essential under this section that the sale should confer on the purchaser the 
power to annxil the incumbrance.W Where the mortgagee obtains a li«*n 
•on the surplus-proceeds, his new security is governed by the rule as to the 
indivisibility of a mortgage and he has. therefore, a claim on the whole and 
every part of it. If, therefore, any one takes any portion of that money. 
Ibe docs so under the liability of being sued in case the mortgagee encounters 
any difficulty in getting himself paid. No one can be allow’ed to withdraw 
from the deposit any portion of the amount on the ground that the balance 
would be sufficient to satisfy the mortgagee, for if this were allowed, it 
would diminish his security.The mortgagee, however, cannot withdraw 
the amount held in deposit, except by bringing a suit to enforce his charge 
created by the section.W 


1868 . Under the Bengal Regulation VIII of 1819 a sale for arrears of 

rent may be )ma«lo free from incumbrance.W And a 
8»le tree irom similar right to avoid and annul incumbrances including 

I&CUXQDFADCQ. f *1 I X* f 4 i. X* T L' m 

iiiiihar-in leases is given l>y section of Act \T ot I8.'i9 
to an auction-purchaser of an entire e>tate in the permanently-settled 
districts of IH*ngal. Bihar and Orissa.But where the property sold is a 
ehare or shares, and, for default of revenue due from a share, either the 
separate shares or the entire estate is sold.<**’ the p\irchaser does not acquire 
the properly free from incumbrance.A revenue paying estate was mort¬ 
gaged and subsequently let out in putni which was registered under section 
40 of Act XT of 1859, and a mortgage decree was made on the mortgage in 
a suit in which the putnidar was made a party, after which the estate was 
sold for arrears of revenue subject to the piiitii encumbrance. The surplus 
sale proceeds were withdrawn by the mortgagee, but were not sufficient to 
discharge the entire debt, whereupon the mortgagee-decree-holder pro¬ 
ceeded against the ptiini interest for the balance of his dues and the puinidar 
contended on the authority of this section that its effect was to transfer the 
whole of the charge to the sale proceeds leaving the mortgaged property 
thereafter absolutely free from chaise, and that in consequence, the mort¬ 
gage Hen on the property having been transferred to the sale proceeds, the 
mortgagee had no right to proceed against the putni interest existing in that 
property, but it was held that the rule here enacted was intended to enlar|;€ 
the mortgagee’s rights, and not to restrict them, and that therefore, in 


(1) Oenu V. Sakharam, 22 B. 271 (276). 

(2) Nim Chand v. Ashuio^h DuU, 9 C. 
W.1I., 117. 

(8) Oobind Sahai v. Sibdut Ram. 33 C. 

(4) Oo9to Behary v« Shib Nnth, 20 O. 
841 (244). 

(8) See e. 67. 

(6) S. Ih Keg. VIII of 1610 s Oopendra 


Ohunder v. Mokaddam^ 21 C. 702; Oosto 
Behary v. Shib Naih, 20 C. 241. 

(7) Jaira Mohun v, Aukhil Chandra, 
24 C. 334. 

(8) See Ae. 13 A 14 of Act II of 1859. 

(9) Afzul HoMotn v. RajbunSf 30 C. 
1071 ; Debi Das v. Bepro Vharan, 22 C* 
641. 
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\ 111 of 180o for sale of the property free fi’om incumbrance.But the. 
provisions of this section apply equally only to a mortgage wBich is valid, 
l)u( is set' aside by the sale, as also to one which is invalid against the 
[Hirchaser, as executed after the default, and which is, therefore, ipso fado 
e.xtinguished by operation of the Revenue Sale Law.t^) In other words, 
llie mortgagee may resort- to the sale-proceeds not only where the mortgage 
is annulled or where it is invalid, but also where it remains unaffected. In 
all such cases the mortgagi-e will have his lien over the surplus. 


1869. Mortgagee's Default.—The paytneniti of Government revenue 
is the paramount charge on the lan<l to which it is assessed^ and the 
liability to pay it generally falls on the party in possession of the mortgag'^ 
j»roperty.(5> while it is primarily the duty of the person in possession to 
pay all Government dues, the other party to a mortgage is not debarred 
from paying it in default of payment by the other.C^) But this is a right 
and not his duty, and if. therefore, the mortgagor has brought about the 
sale owing to his failure to pay he could not oppose the mortgagee’s claim 
to surplus on the ground that he might have paid off the demand and thus 
.ivcrtc'd s.ilf of the property. But if. on the other hand, being liable, or 
hiiving agreed to pay. he allows the revenue to fall into arrear with the 
restilt that the property is sold free from incumbrance, he cannot then lay 
any claim to the surplus. So far as the Government is concerned, it is 
entitled to sell the land and to realize its due whoever is the defaulter. 

If the mortgagee being liable to pay the assessment wilfully or negligently, 
makes a default causing the land to be sold and which he purchases him¬ 
self. the mortgagee is in equity a trustee of the land so purchased for the 
rnorlgngor. putting n^oreover an end to his right, if any before existing, to 
continue in its possession.But where, pending a suit to enforce a mort¬ 
gage, one of the mortgaged properties, A, was sold for arrears of revenue 
and was purchased by the mortgagee, the latter was held entitled to sell 
the mortgaged properties other than the property A for satisfaction of the 
remainder of his claim. 


1870. Limitation.—Since the surplus sale proceeds is regarded as re¬ 
presenting the immoveable property which has been sold, it has been held 
that the charge on the money into which the immoveable property is so 
converted may be enforced within the twelve years allowed for enforcing a 
charge on immoveable property.no) In one case the High Court allowed a 
plaint really for recovery of sale-proceeds, but filed as for mesne-profits to 


V. Divabandhv^ 14 C. 
W.N. 180 ; 5 I.C. 70. 

(2) See Padakannaya v. Karastimhun 10 
M. 266. 

(3) Umatara v, Uma Charai}^ 3 C.L.J., 
52. 

(4) Secretary of Siate v. Bo^nbay Land* 

iny, Co.^ 6 O.C 48. 60; 

Abdul Oani v. Kriahnaji, 10 

16; Oundo v. Mardon^ t6., 419; Ghellabhoi 
V. Pranjivan, 11 B.H.C.R.. 218; J5a?- 
krhhna v. Madhavrav^ 6 B. 73. 

^6) S. 65 (c), ante, and s. 7C (c), poafr. 
(6) S. 72 (d). 


(7) Balkrishna v. Madhavrav, 5 

(8) Balkrishna v. Madhavrav, 5 B. 7| 
;76) ; Kalappa v. Shivaya, 20 B. 49^ 
'494). 

(9) Hem Chandra v. Tafazzel Bossain.. 
B C.W.N., 332. 

(10) Art. 132, Sch. 11, Limitation Art? 
Barhamdeo v. Tarachand, 41 <^65* 
Togeshur v. Ohanashyam, B C.W.N., oow » 
R^amala Kant v. Abdul Bahul, 27 C. 1? 
184); Vmatara v. Vma Charan, 3 

r., 52 (56. 57) ; Shyam CUnd v. 
Mortgage Bank, 12 C.L.R., 440; (443). 
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bf amended, and the case was sent- down to tlie t’uuit of tirst instanee for 
trial (ie novo, the plaintiff being, however, mulcted in cost till then incurred 
by his adversary.(1) A new cause of action » 1 «h-s not arisi‘ on iIk' eomitij^ 
into operation of this section, since the charge of the mortgage is triinsferred 
from one item of property to another.'pin. starling point lor limitation 
in each case is therefore the time when the mom-y sued for becomes (h>e,<3> 
which in the ordinary case would be whi-n the mortgage-mt)ra-y itself be¬ 
came payable. 


74. Any second or subsequent mortgagee may, 

at any time after the amount due on the 
Eight oi subse- next pi’ioi’ mortgage has become payable. 

tender such amount to the next prior mort- 

lo pay on prior - . t 

mortgagee. gagee, and such mortgagee is bound to ac¬ 

cept such tender and to give receipt for 
such amount; and (subject to the jirovisions of the law for 
the time being in force regulating the registration of docu¬ 
ments) the subsequent mortgagee shall, on obtaining such 
receipt, acquire, in respect of the property, all the rights 
and powers of the mortgagee, as such, to whom he has 
made such tender. 


SYNOPSIS. 

P sraf/raphp 


(/) Prior 

: { 2 ) 

Pfiisne V. Pri¬ 
or mortijagee : 

(.3) Simnlio- 
iieouf^ mart- 
gafjeff, 

ISOO. IsimUft to Suhfogn- 
gatiom, 

1H9I. When drrree i> no 
txtr. 

187} • L&w«—Tlie provisions of this and section 80 which 

mvjst be rend together, were inserted nt the instance of the Law Cormnis- 
sioners.O) The procedure this section prescibes is new and opposed to the 
pre-existing law, which did not always concede the right of the subsequent 
mortgagee to redeem. Thus in one case, the Court said “ that the parties 
to n' tDorteage-contraeb are mutually bound by their engagements to each 
other; and ns the first mortgagee’s contract was with his mortgagor, and 
with him only, or with his legal representative, in which light the second 
mortgagee cannot be viewed, it is not competent to any third party to clahn, 
or the Court to compel a surrender of the tenure in whole or part, for which 
the first mortgagee is only answerable to the person from whom, he received 

(1) Shyam Chartd v. Land Morigagt (3) Barhamdext v. Tarachand, 41 C. 

Bank. 12 CX.R.. 440 (4431. W4. P.C. 

(2) Vishwanaih v. ShaniarlaK 12 N. (4) 6th Report (dated 28th Uay» 1870)« 

L.R., 20; 34 LC. 704, p. 12. 


IM93, No Itevival oj the 
Mortgogor^e 
right. 

Price and Condi- 
tions of Sedemp- 
ticn- 

i 009^ Paying Mortgagee's 
shield* 

1902 • Limitation^ 


IHD. 

A nalogous L<iU\ 


Principle, 

Jfi74. 

MMning oJ Words. 


Who may pay. 

iMxn. 

Defective title no 
har. 

JXX2. 

Voluntary pay¬ 
ment eMltidsd^. 

1RX4. 

Subrogation of 
Rights* 
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it by poyment of the amount of the mortgage-loan. It equally follows that 
the mortgagor is not at liberty to devolve the right of redemption to a third 
person, not a legal representative. Thh? is the ancient orthodox view 
of contract against which the Courts of Equity had for centuries to struggle 
and to whose influence it owes its withdrawal into obscurity and subsequent 
supersession (§§ 243—245). 


1872. lint these idohi of the English law did not find favour with the 
High Courts.<2) “ The nature of the original transaction,” it was said, 

was not such as to entitle the lender to say that the borrower was pro¬ 
hibited from dealing in good faith with a third person for the means of 
discharging the prior incumbrance, and if the new lease was made on the 
security of the land (whether the security contracted for was like the 
former, for a term of years, or of higher nature), the transaction conferred 
such an interest in the land on the lender, as to entitle him to occupy the 
mortgagor’s place for the purpose of rmuntaining a suit to redeem.But 
while the right of redemption in the case of other kinds of mortgages became 
early established, the right to redeem a prior mortgage by conditional sale 
was but tardily recognized, and which was probably due to the erroneous 
view which the Courts took of such transactions by treating them as 
absolute sales to take effect on a certain day subject to their defeasance in 
the event of payment by the mortgagor in the meantime. The right to 
redeem, however, became established as soon as the true view of these 
transactions as being mortgages began to dawn. In England and America, 
the canon now enacted for has long since been recognized. 

Kedemption of a prior charge does not work merger of the subsequent 
interest.(®) The procedure that the subsequent mortgagee must follow in 
order to enforce his right has to be discussed hereafter. 

1873. Principle. —’■ The right of the puisne mortgagee to redeem, ” 
says Fisher, ” is not like that of the mortgagor or his representatives an 
absolut-e right but is only ancillary to his right to work out his remedy 
against the mortgaged estate by foreclosure; which remedy, being out of 
the power of the puisne mortgagee in the first instance, by reason that the 
prior incumbrance stands on his way. he is allow'ed to remove it by redemp¬ 
tion.” This section declares in favour of the subsequent mortgagee 
redeeming the incumbrancer next prior to him. and the following section 
generally expounds the rule condensed in the old maxim ” redeem up fore¬ 
close down.”(W The rule is the restricted exposition of a wider equity which 
invests a subsequent incumbrancer with all the rights of a prior incum¬ 
brancer, whom he has paid 

1874. Meaning of Words.—“ .4/ any time:" without notice even if one 
is required to be given, as under section 60. Amount became payable:*’ 


(1) Lai Bazkhan v. Mohumed. (185.T) 
S. D.A., N.W.P., 304 ; to the same effect 
in Sutherland v. Campbell, (1853) S.D.A.. 
869; Doorgachuran v. Burdo Soondree, 
(1866) S.D.A., 948. 

(2) Kishen Bullubh v. Belaeoo, 3 W.R.. 
230; Bieaonath v. Brojonath, 6 W.R., 
230; Shea Qolam v. Ram Roop, 23 W.R., 
26; Dookhchore v. Hidayutoollah, Agra 
(F.B.), 7 ; iSankana v. Virupakshapa, 7 


B. 146. 

(3) Dookhchore v. HidayaUxMah, Agra 
(F.B.). 7 (11). 

(4) Fell V. Brown, 2 Bro. C.C., 276 ; 
4*5 Will. Ill, c. 16, Story’s Equity 
Pleadings, §§ 185, 186. 

(5) S. 101, post, 

(6) Fisher, § 1448. 

(7) S. 101, poet, Bekon Singh v. Been 
Dyal, 24 W.R., 47 (48). 
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The subsequeub mortgagee caimot redeem earlier tbau the mortgagor, who 
is entitiied to pay off only on or after the date fixed for repayment. Such 
OMioujif to the next prior mortgagee i.e., the amount due on the next 
prior mortgage. Thus, where B, ('. I), and E, are iiiortgagees in couse- 
outivo order, E must first redeem D, before he could redeem C, and so on. 
The payment must be of the adude amount due, otherwise the right here 
given cannot be availed “And to aivp a rer.eivt for nuch amount: 

But what is the remedy if he refuses to aecept money and give a receipt? 
Money may be deposited in Court uuder the provisions of section 82, or the 

tenderer may sue for the euforcemeut of his right. “Acquire. all the 

rights of the mortgagee as such, dc." But he cannot tack his own mort¬ 
gage to his purchase. Thus the third iiun-tgagee by paying off the first 
njortgagee cannot acquire priority in respect of his original mortgage. 


1875. The right of the puisne mortgagee to redeem the next prior 
mortgage conferred by the section follows the view of English equity that 
on the execution of the first mortgage, the mortgagor has parted with the 
legal estate. He has left in him nothing but an equitable estate one 
incident of which is his right of redemption. As he exccutos a si-conrl mort¬ 
gage he corves out in favour of the second mortgagee an estate of his equity 
of redemption and, therefore, imparts to it the incident of that equity. In 
the same way, the same right is conferred upon subsequent mortgagees in 
succession, the ultimate right of redemption residing in the mortgagor or 
in his purchaser. If he parts with his equity of redemption to two or more 
persons each of them acquires the right to redeem the mortgage and can 
then compel the other holders of the equity of redemption to contribute as 
provided in section 95. The rights that accrue to the redeeming mortgagee 
are stated both in this and the next section. One of those rights is that 
ho stops into the shoes of the mortgagee whom ho had redeemed. In other 
words ho is subrogated to his rights, and may hold up that mortgage as a 
shield' against the claim of a junior mortgagee- as provided in section 101. 
The right to redeem and the consequential rights that accrue to him are 
both statutory and not conventional. He possesses them by reason of his 
privity in estate and independently of the consent of the pnor mortgagee 
whom he redeems, and the mortgagor, between whose rights he mterposes 
his own right It will be observed that this section confers upon the 
mortgagee only the right to redeem the next prior mortgage. But on the 
redemption of the next prior mortgage, he becomes entitled to redeem the 
mortgage next prior to him in point of time and so on in succession till he 
has redeemed all the mortgages which rank in priority to his ov^m mortgage. 
Several questions may arise in such a case.(3) At what stage does the 
mortgage cease to be a mortgage for the purpose of redemption ? For 
instance, if the prior mortgagee has obtained a decree upon hts mortgagor, 
does the puisne mortgagee still retain the right to redeem him, though his 
mortgage debt has passed into a judgment debt, and the mortgagee has 
become the judgment creditor? It has been held that the passing of a 
decree in favour of the prior mortgagee does not affect his rights if he was 
not a party to the suit in which the prior mortgagee obtained his decree.(D 
Even if the propertv is followed up by the sale of the prior mortgagee it 


(1) Ourdeo Singh v. Chandrikah Singh. 

6C.I..J.. 611 (634). ^ 

(2) Madho Boo v. Cfvlam Mthtuadu}. 


15 N.L.R.. 134 P.C.; 66 I.C. 717. 

(3) Mhd. Ibrahim v. Ambika Perehad 
39 C. 627, P.C. 
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niortg.j^te \\ho has obtained possession m execution of a decree passed 

on his own mortgage behind the buck of the prior mortgagee can resist the 

ugainrt him obtaPned L a sSt in 

h is m- de the‘Th a party. Where neither mortgagee 

has made the other a party to the suit, the result would seem to be^tfiat 

mortffntpp''%°^h°^ mortgagee cannot be disturbed by the prior 

mortgagee if the puisne mortgagee is prepared to redeem him.(2) And for 

iP thr^Hp*r^T°”' ?T”® cannot oust the prior moi-tgagee 

St 5 connection is one of Jimitation. What is the starting- 

versa ? Tt K i^finst the puisne mortgagee and vice 

0,^1 L P been held by the Privy Council that limitation in such 

payment nwrtgage and nob from the date of 

1876. Who may pay—This section enacts in a much restricted form 
Puisne mort- ^ of universal application according to which a person 
gagee and others in the discharge of u prior incumbrance is 

interested. entitled to discharge it, and he becomes thereupon entitled 

This dnr>fvino I-' "Pcn to him whom he has paid off. 

i f P*^°*®ct, to pay off a prior incumbrance. A person having no such 
interest is regarded as a mere volunteer, and he cannot acquire any right 
by such payment. In this view not only subsequent mortgagees but all 
other persons enumerated in section 91 and having a right to redeem, are 
entitled to pay off the prior incumbrance, and they would thereupon acquire 
tne same right as is here conferred on subsequent mortgagees.(®) Besides 
such persons subrogation is also possible in the cose of a person who pays 
under an assignment or agreement, either express or implied, for subroga¬ 
tion with the debtor or creditor, in which case also, the person paving 
becomes entitled to the right and remedies of the creditor.(*> Subrogation 
18 thus of two kinds; (laj legal and (b) conventional; the former takes place 
only for his benefit who, being himself a creditor, satisfies the lien of a 
prior creditor, or for the benefit of a purchaser who extinguishes the in¬ 
cumbrances upon his estate, or of a co-obligor or surety who discharges the 
debt or of an heir who pays the debts of the succession. This Act furnishes 
apt illustrations of the use of such subrogation in the present section as 
also ID sections 94 and 101. In conventional subrogation, the person pay- 
ing off does so under an express or implied agreement with the debtor or 
creditor in favour of the right. This section does not deal with conven¬ 
tional subrogation, and it only enacts a narrow rule in favour of subsequent; 


V. Ambika Perahad, 
39 C. 627, P.C.; Budhi Lai v. Adminis- 
General 44 A. 418; Pararam v. 
Pandhojx, L.R., 3 A. 217; Hope Mills 
V. Cowa^ee, 13 Bom. L.R.. 162 ; 10 I.C. 
748 ; Braham Deo v. Suktiwar, 24 I.C. 

Brahaman-ondam v. Allamneni, 
43 284; (1922). M. 441; Chinnu 

V. VenkaUuami, 40 M. 77. 

eoi^^ I>balmarden, 32 C. 

; 36 I.o. (P.) 87. 

T Sadagopacharinr^ 10 

(M.)* 83. 


(4) Mohd. Ibrahim v. Ambika PerAhad* 
39 C. 527 (658). P.C.; MuUa Vitiil v. 
Koramhalli^ 21 MX.J.» 213 F.B.; 9 I.C. 
513; Contra Har Per^had v. Dalmordant 
32 C. 891 ; Oanga Das v. JogendrOy 11 C. 
W.N., 403; Jugdeo v. HobibuUa. 12 C. 
W.N.. 107 ; Chf^ttur Dari v. Oaya Prasad 
23 I.C. (C.). 791, deemed now overruled. 

(6) Onrdeo Singh v. Chandrikah Singht 
5 C.L.J., 611 (633). 

(6) Cfurdeo Singh v. CAonrfrtitoA Singhs 
5 C.L.J., 611 (632). 
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mortgagees. But the provision in favour of subsequent mortgagees wDiild 
Jiot debar other persons oititled to the right from enforcing it. Tli<' 
provision enabling subsequent mortgagees to redeem raises the quest i. .11 
whether the section is confined in its operation to mortgagees pure and 
simple, or whether it also includes other incumbrancers, such as, foi 
instance, a chargeholder. No doubt a charge-holder is empow'ered to redeem 
by another section, but so is also a sub-mortgagee.<‘> It is true the section 
eschews the term redemption, but speaks of only tender which the n.-xt 
prior mortgagee, is enjoined to accept. But is not a tender an act. of 
redemption ? It has certainly been so treated in section 150. Reading, 
however, this section in conjunction >vith the next section, it would seem 
that, though a subsequent mortgagee may redeem any prior mortgagee, he 
can pay off according to the procedure here prescribed, only “ the amount 
due on the next prior mortgage.” 

1877. The question what mortgagee is a second or subsequent mort¬ 
gagee would no doubt ordinarily have to be determined on principles which 
govern priority. But there may be cases in which some latitude would he 
allowed in construction. Thus where in execution of a decree for arrears 
of rent a raiyaii holding was sold under the Bengal 'l\'nancy Act.t^) mid 
purchased by the landlord, and the plaintiff, a mortgagee of the smiu- 
holding, whose mortgage had not been duly annulled,sued to enforce 
the mortgage, it was held that he might be regarded as a second mortg.ngoi', 
and that as such he had a right to redeem the landlord on payment of tin- 
money due under the rent-decree.This view proceeds upon the assump¬ 
tion that the landlord purchaser being entitled to keep the rent-chargi' >iiil 
alive,tst shotild be presumed to have kept it alive, if it would be to his 
advantage. But this cannot bo predicted of all landlord-inirchasers. for th>- 
qjiestion depends upon the circumstances of each case, .\part, howevi r. 
from such circumstances, if the mortgagee be entitled to redeem on ))av- 
inent only of the rent-decree, what becomes of his purchase-money which 
he may have paid over and above that sum? A mortgagee subsequently 
renewing his former security has priority over incumbrances subsequent ti> 
the first deed,<^> and must be accordingly redeemed. But in such eases 
the intention of the parties has to be considered, and if from the language 
of the instrument or otherwise it appears that the parties intended to 
extinguish the first mortgage by the execution of the second, their priority 
■cannot be claimed on the strength of the prior instrument.A mortgagee 
may lose also his priority for reasons given in section 70. 

1878. 'I'his section, it must be observed, eontetnplates the existence 
•of two or more mortgages at one and the same tinir. and the indopemlcnt 
action of the subsequent mortgage to put an end to the prior mortgage. 
It does not, therefore, apply to cases where the mortgagor executes twi> 
•usufructuary mortgages which cannot subsist at the same time, nor to a 


(1) H. 91 (ri): Kntattaray^ina v. Kftnni 
Ammai, (1913) (M.VV.N., 903; 21 I.C. 5U0. 

(2) Act VIII of 1885. 

(3) Under e. 107, Bengal Tenancy Act 
<Vni of 1886). 

(4) Meherunnijmt v. Sham Sunder, 6 C. 

884 (835). 

( 6 ) 8 . 101 . 

^0) Alangantn v. J^kehman, 20 M. 274. 


(7) Koi^pfnia v. ('hitiambararn, 19 M. 
405 ; Mata Din v, Krnitn Husain, 13 A. 
432, F.B.; overruled on another 
in Ram Shankar v, Oanesh Pranad, iU 
A. 385» F.B.; 'Die atatemont in the 
Hale-deed that it ** al>8oluteIy dig^diargcd 
the mortgoge^dobt would not 
to effect merger— Gifford v, Fitzhnrdinfft', 
[1899}. 2 Cli. 32. 
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case whore the minu- mortgagee renews his mortgage.(i> In such a CJwe, 
as has been above observed, the question whether by the execution of-a 
subsequent mortgage, the prior mortgage has been extinguished, is one o 
intention And the mere fact that the prior mortgage has been paid oH 
does not decide the question whether or not it had been extinguished. An 
express declaration of intention will cause either the one result or tne 
other, and in the absence of such expression the intention may be inferred 
either one way or the other. The payment made by the second or subse¬ 
quent mortgagee, must, it is said, be payment on his ow^ 
for the inortgSgor or on his behalf. If. for examp e. such a 
off the prior mortgage out of the money left with him by the , 

for the purpose, his payment would be not as qua mortgagee but as agent 

of the mX*Ror. and in which case he could not claim to be -^brn^d 

to the rights of the mortgagee so paid off. So where of 

two successive mortgages of his soH off his equdy of 

redemption to a third person for a consideration ^ f 

two mortgages and which he left with the purchaser for the ''bo 

however, only paid off the first mortgage and when sued on the second 
mortgage resisted the claim on the strength of this section and 
bv holding the first mortgage as ;> shield against the 

Mortgagee, the Court held that since the purchaser had been e“tru®ted 
with the money for payment of the two mortgages, he could 
himself of the rights these sections confer on a puisne mortgagee '^bo p y 
oHhe pi^or Lor^tgnge with money of his own.(2) But even if so. it shou d 
makrnrSLrencS since “ what he did was to see that money so bonrow^ 
was propeHy applied in clearing off those fbts which rendered his 
purchase unsafe, and of the existence of which he 

Lgnizant ”0> The question depends upon the real facts and not on the 
fjts as the person who paid off the incumbrance conceived them to be a 

the time of the payment.^*) 

Tt is a-ain necessary for the enforcement of the right that the payment 
made niust bo sufficient to discharge the whole mortgage, for ^^brogation 
bv redemption, and unless there is redemption there can be no 
ro<'aticm. Indeed, any other vieiy would lead to the anomaly of the sa 
right being present in two or more persons at the same time.f 

The right of the second mortgagee to redeem the 
continues e"ven after the decree for f-ec osure or 

latter, and indeed even after the actual sale to be 

when the mortgagee becomes the purchaser and can then no longe 

redeemed^®) 


(1) Mohesh Lai v. Bowan Das. 9 C. 

961. F.B.; Koopmia v. Chidambaram. 

19 M. 105 ; Seeiaram v. Lachman, 12 G. 
P.L'R., 70. See s. 101. Commd. 

(2) Baijnath v. Murlidhar, 4 A.L.J.R., 
349; following Tttfail v. Bitola, (1894) 

A.W.N.. 284. „ ^ j 

(3) Syed Wajed Hosaein v. Hafiz Ahmed, 

17 W.R.. 480 (483); Lajja Ram v. Our 
Baksh, 11 A.L.J., 346 ; 18 I.C. 946 ; Jami- 
unnissa v. PiUimbaVt 11 127 ; 


18 I.C. 704; Subratnanta V. 

26 94; Sohan Lai v. Jet S*ng/h 

16 O.C. 148 ; 20 I.C. 468. , ^ or M. 

(4) Subramania v. Palamappo, 

5 C.L.J.. 611 (634); 

Meeutachi, (1911) I® V 26 C. 

(6) Harsankar v. Shea Oobtnd, 

966. 
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1879. As obsoi'voj boforo. ibis soctiuu t-nacls a nilo which i-' uini.Tis- 

sariiy limited to second and subscciuenl mnilyaj-iy'.. -me.- 
it is subject to certain circumstances, eqvialty applicable to 
other subsequent incumbrancers^^' and persons entitled to 
redeem such mortgage.y,) where .1 sued tui his murtgagi- during the 
pendonev of which B took auutlicr mortgage of tljc same pi'o|>i‘rty to pay '>ff 
the mortgage in favour of C executed after .4’s mortgage hut before In- 
suit, the Court held B’s mortgage unaffected by the doctrine of Us /a ndr/i.-i 
inasm»>ch as the effect of H's mortgage was to secure \)y subrogation the 
rights of C and thus give him the right to redeem A which was allowed. 

So in accordance with the principle more fully discussed in the sequcK**' 
where a third party takes a mortgage to pay off a prior mortgage-debt, 
which is so paid off. the former is entitled to use the latter security for his 
own bonetit. But in order to give him that right, he nuist take the 
mortgage at the time of the loan. Tf he defers it to a subsequent period, his 
securitv would be postponed to any intermediate jncnmhrance created 
between his payment and subsequent mortgage.Where the deed by 
which niortgaged properties were sold recited certain mortgages which wore 
paid off out of the purchase money, and the mortgage deeds so paid off were 
taken possession of and preserved by the puchaser. the Court held that there 
was a presumption of subrogation of the ptirchaser to the rights of the 
mortgagee.So where a debt on a mortgage decree obtained by N was 
paid off by money lent by plaintiff for which the defendant executed a fresh 
mortg-.ige of the same property reciting therein the necessity for paying 
off the decretal debt, and which while actually mentioning «)nc of three 
mesne mortgages falsely stated that the property was otherwise free from 
encumbrance, it was held that the nlaintiff stepped into the shoes of N on 
the principle of subrogation and had priority over the mesne mortgagees.<’) 
An nuction-p\irchaser paving off a prior mortgagee is equally entitled to 
step into the shoes of the mortgagee.W The principle of subrogation is 
one based on a presumption of intention which may be supported by 
circumstances or evidence of assignment or agreement of both. Subrogation 
by presumed intention confers an equitaible right, while subrogation by 
a^eement a legal claim. Tt is therefore open to a party to base his claim 
on both intention and agreement.<*> 


1880 A person otherwise entitled does not forfeit his right to subro¬ 
gation by the mere fact that hjs transfer was afterwards 
Detective title found to he invalid and void. In one ease the Court 
no bM. . permitted a fraudulent transferee to bo subrogated to the 

rights of the mortgagee whom he had paid off. In that case the owner had 
mortgaged his land to li. and then agreed to sell it to C and then to D in 
whose favour he executed a conveyance fraudulently antedating it to defeat 
his contract with C. The latter sued both the owner and D for specific 


(1) S« 101. Comm. 

( 2 ) 8 . 91 . . ^ 

(3) Tara Prosad v. Kristo Prosad, 7 
I.C. (Cal). 473. For a proj^r decree in 
such rnnr. see BalasMbramanian v. Ratna^ 
^aumi, (1911), 9 M.L.T., 368; 9 LC, 789. 

( 4 ) B. 101, Comm. post. 

(6) Ram Saran v. Khakhan, 16 C.W.N., 
312; I.C., 667. 

t6) Prayag Narain v. Chedi Raif 14 C, 


W.N., 1093. 

(7) Tara Sundari v. Khedan Lah 14 C. 
W.N., 1089; contra Kandasamt v. Venkata 
(1925) M. 1219. 

(8) Kesri Mai v. Mubarak ^ 8 
C63. 

(9) Tara Sundari v. Khednn Lal^ 14 

C.W.N., 1089 : Karuppan v. Muhammad^ 
20 74. 
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piTtoriiiiince of Ills ow n contract and cancellation of s conveyance wbicK 
was (1. creed. After the suintnons had been served on D and while the suit 
was J.eii.ling. 1) i»aid off H'h mortgage. On his dispopession by C, D sued 
both (' iiul the owmr for recovery of the amount paid by him to B 
cliar-'e on projierty in the hands of C and which was decreed thoug i w 
Court iK-ld that h<‘ had |)aid off B during the pendency of C’s suit against 
himself for ihe purpose of strengthening his own claim and though bis 
tit!.- was liased on a fraudulent deed, but inasmuch as the payment was 
II ..1 a r»arl of the fraud, it was legal and as such recoverable out of tlie 
mortgageil property.In another case affirmed by the Privy Council a 
Hindu widow luid conveyed to a purchaser an absolute estate, whereas she 
.-.add not legallv convey anything beyond her life interest. llie purchase 
was hoti.i fide but the purchaser was found to have taken without in<}Uir> 
iiit.. her vendor's title to convey an absolute estate. The purchaser paid 
Ks. 14.000 due on an existing mortgage on the estate. Tiie reversioner 

sued him in ejectment, but the Court held him liable to 
gjo'e debt which was a bunlen upon the estate and decreed to the plaintin 
T.ossession subject to its payment.(Z) The same view has been *aken in 
otlir-r cases in which, on setting aside the sale, the pui'chaser was 
ciiMtled to be reimbursed the sum paid by him to redeem a prior incum¬ 
brance,^3) as a matter of justice, equity and good conscience,W rateabl^ 
apportionment being made where the property sought to be recovered 
less than that freed from the mortgage. 

1881. The principle of subrogation was applied by the House of Lords- 
in a case in which a Building Society had advanced moneys to a minor for 
purchase of land and completion of her houses thereon, and for which she 
inortc^aged them to the Society, who having afterwards discovered her 
niinoritv discontinued further advances, took possession of the mortgaged 
premises and completed them. On attaining her majority the mortgagor 
sued the Sociotv for a declaration that her mortgage was void and for 
possession of the property. The Court of Appeal hold that the two pay¬ 
ments made hv the Society (i) for the purchase of land ««(} (») 
tioii of houses theivon stood upon a different footing, and that while the 
Sooietv could recover the sum spent on the purchase of land with interest- 
at 4 IHT cent, being subrogated to the right of the vendor and to Ins hen it 
could not recover the mortgage-money paid to huHd the houses or anythi n 
upon the mortgage as such, because, it was void.(» It is. of 
part of the rule that the payment should have been made with the kn 
ledge or consent of the mortgagor, or after any previous intimation to 

him.^'^ 

1882. The rule is no doubt the outcome of salvage lien elsewhere con- 
voluntary div- siclered(8) and its tw'O essential pre-requisites are that (aj 
ment excluded*^ the payment should be made by one who bad he le 

(4) Nilo Panduranff v. Rama. 9 ^ 

(39); 17 B. Narapan v. Bapu. 741 (744) . 
Chamo Stvami v. PadaUi. 31 

(5) Lm\ba v, VishvanatK 18 B. 80 )• 

(0) Muttughain dbc. Building 

V. Thurston. [1903] A.C. 6. ^frning 
[1902] 1 Ch. I ; reversing [1901] 1 (^- ««• 

{!) Butler v. Bice. [1910] 2 Cli. 27T 

(283). 

(8) S. 100, Comm. post. 


(1 ) Si/f/fn^/art/ud 2 / v. .S^^^fc6r^r<!yudu, 21 
M. 143 (144). 

(2) St/ed Mahofued v. tSfieu*uk Ram, 
14 \V. R., 316; O.A. 3/oulvie Mahamed 
V. SAerruk Ram, 22 W.R., 409 (411), P.C. 

(3) Chatna v. Radata, 31 M. 439 ; Sj/tfd 
Wnjed. Hosmw v. Hafiz Ahmed, 17 W. 
R., 480 (483), cohtrn held in Skiam Lai 
V. Ram Piari, 32 A. 26 is (submitted) 
unsound. 
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himself to huve some interest in the [)ro|»erly in iv^pcc-l uf 
which the payment is made uud (6) tlu* amount paid must have been lc{.t!ul^ 
due. An officious payment for another does not entitle i>ne to eluitn 
reimbursement. For as the Privy Council observeil " it is not in every case 
iu which u man has benotited by the money of anotlu-r tliat an obligation 
to repay arises. The question is not to be determiiietl by nice considera¬ 
tions of what may be fair or proper according to the highest morality. To 
support such ii suit there must be an obligatUni express or implie<l to- 
repay.’’W This dictum was held to apply to the ilcfendaiit who had made 
payments on accotint of the plaintiff’s mortgage hut which did not free the 
jiroperty from it.(2) The result was said to be the same if the prior mort¬ 
gage was executed by .4 and B and then the tuti mortgagors effecti-d a 
partition after which .4 made a mortgage of his share in favour off who 
applied the mortgage-money to discharge the joint prior mortgage of .4 ainl 
h claiming payment by right of subrogation from H. who lieing no party to 
C'a mortgage, was inter alia held not liable for payment on his account 


1883. But in this case, it is submitted, B was clearly liable, since even 
a stranger paying off a prior charge is entitled to the right of subrogation^” 
provided his payment is not officious but is in pursuance of a contract with 
the mortgagor or is made under the compulsion of law. A person may pay 
off a mortgage of the property which he has agreed to purchase or take in 
mortgage but in one case it was said that the doctrine of subrogation 
bad a narrower scope for its application here tlnm it has in Kngland whore 
H contract is hold to pass an equitable estate carrying with it certain rights 
which a similar contract does not create in this country.But a person. 
who pays money to protect his own right under a contract, ctmnot In- 
described as a meddler, and if he acquires the right to demand compensation 
from the debtort^ he equally becomes entitled to enforce the equity ns its 
security. The principle applies to a payment made by a person in the bona 
/ide belief that be had a right, which in reality he had not. So where a 
person paid off the debts of the deceased fido believing that he was the 

heir, upon his ouster by the rightful claimant he was held entitled to a 
charge on the estate which he had freed from the debt.W Of coiirse, in- 
such a case the case would have been different if he had paid the debt in 
order to create a title in his favour. (§§ 1880. 1881.) 


1884. Subrogation ol Rights: Classification of the Subject. ;—Both 
this and the next section ns well as ss. 95 and 101 only cont.-iin partial 
stati-ments of the wider principle of subrogation which enables any person 
discharging an obligation from necessity to become entitled to be subrogated 
to all the rights of the obligee w’hom he has paid off-C®' Subrogation is. 
nothing more than substitution to all the rights and actions of the creditor 


(1) Ram Tubul Rtngh v. BM^te^ruvir, 23 
W.R.. 30« (308), P.C 

(2) Sri Narain v. Smith, 4 CX.R., 148. 

(3) Cheltamrherta v. Mummareddi, 21 
MX .I., 180; 9 I.a 139, 

(4) Butier v. Rict (1910) 2 Ch. 277: 
Tartf^ya v. Trimhak, 40 B. 646 ; Karup^ 

P in V. Mhd. Sakiith, 20 MX.J., 74; 22 
C. 263, 

(6) Butler v. Rice, (1910) 2 Ch. 277 : 
Ourdio Singh v. Chnndrika Singh, 36 C. 
193 1 Jagatdar v. Brown, 33 C. 1133 
Tangyn v, Trimbak. 40 B. 046 ; Karuppan 


V. hfhd. Sakufh. 26 MX.J.. 74 ; 22 I.C.; 
263 : Ram Narayatt Lat v. Sahadeo, I P. 
339; Benofle Behari v. Hira Sinyh, (1918)* 
Pat, 76: 44 I.C. 726 ; Ooritra Narayanrf 
V. Paciiamnu/I, 36 M. 426; Mg. Pow'v^ 
hfg. San. l\ 4 Bur. L.T., 127 ; 12 I.C. 806 .. 

(6) Nnnn/ana v. Pachiatnntal, 36 M. 
426. 

(7) 8. 70 Contraft Act. 

(8) SitUt Bakeh Singh v. S€9ftiiuffdin^ 
4 OX.J.. 514 : 42 T.C. 428. 

(9) Oot>inda v, ParaM Kath. 89 I.C» 
(C) IIG. 
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.against the debtor, as still subsisting and unextinguished.The subject), 
so far as it affects incumbrances may be considered in the following order: 

(i) Prior c. Puisne mortgagee; (ii) and vice versa; {<iii) Auction purchaser’s 
riglit; (/)^) Rights of other purchasers of the equity of redemption; (u) Rights 
of strangers; (?•/) Effect of suit, and the interest of excluded interests; and 
{rii) the rights of mortgagor and his legal representative. Of these only 
(i) and (it) fall within the scope of tliis and the next section. Class (iy) 
partially falls within the scope of section 101. while class (y) is 
•outside the statutory scope of the Act, though it> cannot be ignored. Class (vi) 
falls under the scope of o.H4 r.l of the Civil Procedure Code and vvill be 
dealt with there; while, (rn) incliules a case* f)rovi<led for in s. 95, and for 
the rest would l)e treated as an exception to s. 101. (§ 2268). The general 

considerations c-qually applicable to all classes and which embody the general 
principle of subrogation may be here set out. Subrogation does not require 
that the subrogatory shovdd have wholly discharged the burden in respect 
of which he claims priority since he is entitled to priority to the extent of 
•his payment.(2) A case for priority only arises if there is an intervening 
•charge or incumbrance against in competition with it.W Even then the 
parly paying must intend to keep his charge alive but such intention will 
■be presumed if its continuance be to his benefit.W A prior mortgagee does not 
■forfeit his priority based on his prior mortgage naerely from the fact of his 
obtaining a renewal of his securityt^) or purchase of the property mortgaged 
•to him.(^^ But it is only a presumption which is capable of i*ebuttal<^ 
and the presumption only lasts so long as the claimant has not exercised his 
option. (§§ 2246, 2247.) Again, subrogation does not apply where there is 
a duty to pay. Such duty may be legal or conventional. (§ 2268.) The 
right being equitable is naturally subject to other equities, and may be 
•wholly lost if the transaction be tainted with fraud. (§| 2259—2267.) 

1885. The order postulated in this section assumes that the competing 
(1) Prior puisne mortgagees possess no other right. But it is clear that 
mortgagee. if the prior mortgagee acquires the equity of redemption 

he becomes entitled to redeem the puisne mortgagee without his consent, 
the rule being that he who has the »*quitv of redemption has the right of 
redemption.<®> Consequently, where the prior mortgagee had purchased the 
equity of redemption in execution of a money decree, he was entitled to 
oppose the suit of a puisne mortgagee to bring the property to sale in 
•execution of his simple mortgage. 


1886. A second or subsequent mortgagee redeeming the first mort¬ 
gagee becomes possessed of the same powers as the first 

(2) Puisne v. mortgagee. But to give him that right he must coni- 
ror mor gagee, pj^tely discharge the prior mortgages a partial discharge 


(1) Story Eq. (3rd Ed.) § 635. 

(2) Qokal Das v. Puranmolt 10 C. 1035; 

P.C.; Rupabai v. Audimulam^ 11 M. 346; 
.SwamiiuUhn v. fCrishpia /ycr, 38 M. 648 ; 
UminachakuUi v. 29 I.C. 

'M. 583: contra Hanumanthaiyan w 

Meenaichi, 35 M. 183; Srintvassa v. 
Athinaranta, 32 M. 281 ; Besinath v. Devi 
Dciss, 29 I.C. M. 611. 

(3) Adams v. Angell 5 Cli. D., 634; 
approved in Mohesh Lai v* Ratvan Das^ 
*9 0. 961 P.C.; Qokal Das v. PuranniaU 
10 C. 1035 P.C,; Dtva v. Valxmahomed^ 


46 B/ 1-009 ; Sat Narain v. Sheobam SingK 
14 C.L.J, 500 ; 11 I.C. 649. 

(4) Mhd. Ibrahim v. And>ika Prasad^ 
39 I.C. 527 P.C. 

(6) Kumar Kulnand v. Mohan Mandor^ 
26 I.C. (C) 500. 

(6) See S. 101 post, 

(7) Tiruvengadum v. Sabapatii^ 49 M. 

L. J. 361 ; (1925) M.W.N. 608, 

(8) Sarvothama v. Rdja Rao (1921) 

M. W.N. 603 ; 69 I.C. 942. 

(9) Ram Samp v. Ram Zal, 44 A. 659. 
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of his mortgage cannot vest him with his rights.^’ It is nut- necessary 
for him to take an assignment of the rights which he acquires from th.- prior 
mortgagee, the assignment being implied by law.t^) His assignment e 
him with the rights of his assignor quo mortgagee and he becomes entitled 
to the interestC’) therein stipulated and the security with all its accretions 
to which his assignor-mortgagee was at the time entitled. 1 he nglits ol 
subrogation can be claimed only by a person wlio, though not pninaul} 
liable to discharge a debt, discharges it for bis own protection or at the 
request of the party ultimately bound, and that right cannot be cdaimed In 
the mortgagor or by any person who has assumed the pa\inenl of the 
mortgage-debt without any interest to protect. A purchaser of the mort¬ 
gaged promises, not under a covenant to pay. who pays oft incumbrances 
on'^the property is also entitled to the benefit of the securities though the 
purchase may be afterwards set aside.Where in a suit by a prior mort¬ 
gagee for sale impleading the mortgagor as well as the puisne mortgagee as 
parties, a decree for sale is passed and the puisne mortgagee fails to redeem 
with the result that the proiierties are brought to sale in executuni. it is 
open to a third person under an agreement with the mortgagor to pay on 
the decretal amount due to the prior mortgagee and get himself subrogated 
to his rights. It is immaterial that the puisne mortgagee is not given 
notice of the payment to the judgment-creditor.The puisne mort¬ 
gagee’s statutory right to redeem the prior mortgagee does not depend upon 
the latter’s consent or willingness to be redeemed. Nor can bis right be 

exercised only when he is impleaded in his senior s suit. In spite of the 

prior mortgagee’s suit ho may redeem him by payment outside the Court 
If lie however, wishes to enforce his subrogated rights he should get himself 
impleaded in the suit; in which case on his redeeming the prior mortgage, 

he is entitled to step into the shoes of the prior mortgagee, and so to 

continue the suit, which, so far as regards the prior mortgagee, would have 
otherwise terminated. It is not necessary for the second mortgagee to 
institute a separate suit.<« And similarly, if after the passing of the 
preliminary decree against the mortgagor, the puisne mortgagee being a party 
thereto satisfies it. the right which originally belonged to the plaintiff to 
have the primary decree effectually worked out by execution passed to the 
puisne mortgagee although arrayed ns a defendant in the suit, who, so far 
as regards the enforcement of tlie plaintiff’s right, would by his payment 
stop into his shoes and be thus entitled to enforce his mortgage and the 
rights acquired by paying off the first mortgagee, without being driven to 
a fresh suit. In" short, with the change of interest so caused, the suit 
continues to be a subsisting suit, in which the Court has still to adjust the 
rights and liabilities of all parties to the suit in respect of the mortgaged 
property and in respect of costs; and. if necessary, for that purpose it is 
competent to making and enforcing an absolute order for foreclosure or sole 
ns the case iriay demand: “ If this is not the effect of the section, and if 


{!) Lalcshminarai/an v. Alfantneni, 43 
M.L.J. 284 ; (1922) M. 441; f/anumnn- 
ihaj/an v. Meenakshi, 95 M. 183. 

(2) Afhd. /brahim v. Atnbika Pershad, 
80 C. 527 (554) P.C.; Narayan v. Poaha 
Jvma 46 B. 112: Raoji v. Narayan. 
(1890) 29; Bisaeawur v. Samam 

Singh, 6 C.L.J. 134; Han Narain v. 
Shama Bundari, 11 C.L.J. » 

Jagmohan v. Ragho Ram, 7 C.L.J. 304, 


55 I.C. 638. 

(3) Narayan v. Nathmal, 17 N.L.R. 
200; (1922) N. 165; Qaya Praaad v. Our 
Dayal. 22 O.C. 32 ; 51 I.C. 649. 

(4) Sibanand v. Jagmohan Lai, 1 P. 
780. 

(5) Alhd. Muaa v. Edulaingh, 2 Pat. 
L.J. 232; (1922) P. 92. 

(6) Banaidhar v. Oaya Praaad, 24 A- 
179(182). 
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payment- under it terminates a suit, it is obvious that serious loss in costs 
.iind time would be incurred by puisne mortgagees, parties to the suit, who 
might be desirous of enforcing their claims, inasmuch as, in order to redeem 
or enforce their claims, they would be obliged to institute separate suits, 
.iind the costs incurred by them in the earlier suit would be thrown away.”t^> 
So it has l)e'en helfl in Madras that the puisne incumbrancer who pays off 
a decree on a prior mortgage can enforce his rights only by process of 
•execution and not by suit.f^^ And the same course has been generally 
•commended in Bombay.<3) There is nothing in the Court Fees Act or any 
other Statute which conflicts with this view, and it is a cardinal rule that a 
benevolent construction cannot be permitted in favour of the Crown of a 
taxing Statute.Of course, the Court does not relegate parties to institute 
a new suit, if it w<iulcl not involve the examination of any fresh facts or 
the consideration of any further rights. 


But both the legality as well as the convenience of this 
procedure would at first sight appear to have been shaken by 

the criticism of (ht* Privy Council in a case in which the mort¬ 

gagee had obtained a foreclosure-decree against the mortgagor and the 
puisne mortgagee, hut the decree was awarded only in the form given in 
section 80, 'I’he latter having paid off the decree claimed under this section 
to have acquin'd the ultihis of the decree-holder, and as such, to a decree- 
absolute against iiie mortgagor in the same proceedings. The High Court 
at Allaliahad aece<le(l to these contentions, but on appeal from that Court, 
the Privy ('ouneil overruled them holding that on payment by the puisne 
mortgagee of the decretal amount and its acceptance by the plaintiff- 

mortgagee had the effect of discharging and satisfying the decree which 

became spent Uiereby, and after which no further proceedings in execution 
•could be taken by the Court. “ It is true," they said. “ that Gaya Prasad 
(puisne mortgagee) having made that payment (fts he had the right to do) 
acquired under section 74 of the Transfer of Property Act all the rights and 
powers of tlie mortgagees as such. But this would not have the effect of 
reviving or giving vitality to a decree which by the terms of it had become 
•discharged.As regards convenience their Lordships added: " Even if 
that weri' not so, their Lordships fail to see how the respective rights of 
•Gaya Prasad, as owner of the first mortgage and half-owner of the second 
mortgage, and the respondent as owner of the other moiety of the second 
mortgage, could have been worked out without additions to the decree 
which the Court in executing the decree had no power to make. They are 
therefore of opinion that a new decree was required for the purpose, and 
section 244 (now s. 47) of the Civil Procedure Code was not a bar to the 
•present suit.’’0 The Court further added that not only the rights of the 
defendants, but of the plaintiffs inter se could not be worked out in the same 
suit. This decision is then undoubtedly a fatal blow to the contrary views 
• so far entertained, though it may lack the assurance that their Lordships 
intended it to have that far-reaching effect. Of course, as their Lordships 


(1) Per Stanley. C.J.. and Burkitt, J., 
in Bansidhtir v. Qaya Prasad, 24 A. 179 
<192). 

(2) Bamnna v. Balrtgorivi^ 9 

177 j cofiirei Sundarn v. Suhhiah^ 24 M.L.J. 

28 ; 18 I.a 610 . 

(3) Hasnnbai v. Vtnaji^ 28 B. 153 (103). 

(4) Attorney-Qeneral v. Selborne^ [1902] 


1 388. ^ 

(6) Of* In re Tyabji^ 7 Bom* L.Bm 
547. 

(6) Oopi Narain v. Bansidhatt 27 A. 

325 (332), P.C.; followed in Shib Lai v. 
Afunm 44 A. 67. 

(7) Oopi Narain v. Banaidhar, 27 A. 

326 (332), P.C. 
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took pains to point out, their remarks were inlondojl eiily lo apply tu ihe 
decree before them, and which being a transcript of the form given in seetiim 
8(i. now “ does not provide for the exorcise by the [misue incunii>rancers of 
their successive rights of redemption, or for working out tlu* rights of the 
parties in the event of any puisne incumbrancer in fnjnt of the mortgagor 
redeeming the mortgaged property so as to make a eoinplete decree.”(*> 
If then the decree is’suit;d)ly worded it shoulci hnd room for the a|)|>lication 
of the principles before discussed. A form of such a decree commeiKled by 
the Privy Council is given under section 8(i. I'heir hordships* views must 
then be held to controvert no general principle, but merely to apply to a 
decree given in the form prescribed by section 8(). (now Order 34, rule 2. 
C. P. C.,) which is appropriate only when the contest is between the 
mortgagee and mortgagor. If a puisne incumbrancer be also a party to the 
suit the Court should formulate its decree on the lines in«licated in the 
form given under that rule, and which on redemption of the prior mortgage 
by the puisne mortgagee confers upon him the rights contcmplat^'d here 
and in section. 83. These rights, however, cannot in view of the Privy 
Covincil. be read to them into the decree unless they nre expressly protected, 
nor can the Court give effect in execution. (2) 


1887. If a second mortgagee should buy jn the first nmrtgage for half 
its amount, or oven obtain an nssignmeut without consideration from the 
first mortgagee, he would still be entitle<l to charge the mortgagor the 
full amount of the first mortgage in addition to his own.(3) A puisne 
mortgagee paying off a prior mortgage cannot tack his own mortgage, but 
is only entitled to enforce the right he has so acquired apart from imy rights 
he may have of his own, and where the present exercise of those rights 
conflicts with his newly acquired equity, ho may bi* precluded from enforcing 
the latter, unless he elects to waive the former. So a usufructuary mort¬ 
gagee in possession paying off a prior incumbrance cannot bring to sale 
the property mortgaged to recover the money paid by him without waiving- 
his own Hen as usufructuary mortgagee. He might, however, bring the 
property to sale to recover that amount, if he waived all rights under his 
usufructuary mortgage, or retain possession until the mortgage-debt and the 
amount paid by him to the prior mortgagee were satisfied.But, it is- 
said, that since the right acquired under this section is conced<’d for the 
protection of the puisne mortgagee, and is in the nature of an accretion 
to his own mortgage, no suit can be instituted to realize the latter security 
without joining a claim for the former—the cause of action for the two 
reliefs being held to bp single and disseverable so that if after the claim 
on the mortgage a separate suit is launched for recovery of tiu* amount 
claimed under this section, it will be barred by O. 2. r. '2 of the Code of 
Civil Procedure.<5) But this is scarcely correct, in view of the fact that 


(1) Oopi Nnrain Banaidhar^ 27 A. 
326 (330)« P.C. In Maelcinto$h v. Wat- 
k\n«t 1 31, the Court held that the 

uhjeci of making the flooond mortgagee 
defendant ih that the property may l>e 
8oId freo of hU incumbrance, and not to 
enable him to practically obtain a decree 
Hgainat the principal defendant without 
bringing a suit properly framed for that 
purpose. The anawor to thif ia, that 
the procedure condemned avoids multi* 
plioity of suits againat which a. 86 waa 
directed. 


r.C. (N) 283 ; (1925) N.I5, 

(3) Z)o6,«w V. I.und. H Hare. 220; 

London Brewery Co., 
39 Ch. D.. 659 (664). ’ 

A m Qftyyotn V. Sadruddin. (1905) 

A.W.N.. 11 j Jumna Due v. Mieri L<d 
26 A. 604; as to when »aekin« allowed! 
see Nteholna v. Bideley. (1904) 1 Cli 192 
(5) Hari Nurain v. Shumn .S'JnJort 
y C-L.J 651 (656): retro Sundarl. y. 
Subbtah, 16 I.C. (Mad.) 610. 
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the right acquired by puyineut is not an integral part of the contractual 
right which, he, as puisne mortgagee, possesses, and which he is entitled to 
keep distinct. This section enables the subsequent mortgagee to buy out 
his pn-(U'cessors, and the next section declares the rights of the mesne 
mortgagees, infer sc. This section does not exhaust the list of pereons wno 
mav redeem a mortgage. Such a list \vi\\ be found set out in section Vll, 

1888. On subrogation to the rights of the prior mortgagee the puisne 
mortgagee becomes entitled to all the rights and remedies available to the 
former. He becomes his alter ego for the purpose of his claim. As sued, 
he is entitled to recover the interest to which the prior mortgagee was 
entitled, though, of course, he is equally liable to account for the prohts 
which he may have received if he was in possession. But m ordinary 
practice the one is set off against the other.(2) 

1889. Neither this nor the next section provides for the rights of 

simultaneous mortgagees. In their case one has no rigW 
(3) Stottltaneovu to redeem the other. But should one acquire the equity 
mortgages. of redemption in respect of his own mortgage, he would 

become entitled to redeem the other mortgagee. So where the ot^er 
simultaneously executed two mortgages in respect of the 
favour of two mortgagees, one of whom sued and purchased the prpP® y 
in execution of his decree, without joining the other mortgagee which b 
was not bouii.l to do. he was held entitled to redeem the 
in his suit on his mortgage in which he was bound to join “‘S 
mortgagee because he held the equity of redemption failing which the 

entire property was held liable to sale.t®) 

1890. Limits to Subrogation.—It is perhaps unnecessary to th^ 
the puisne mortgagee redeeming the prior mo^gage * one 

co-sharer forecloses another and so becomes the sole 

tenants, the second mortgagee red^mmg wou o where the 

viahf« of the landlord. W There can be no subrogation where tn 

mortgagor of the prior mortgage and that of the subsequent mortgage am 

not the same, or Ling the same, the prior mortgage f ^ 

additional party who was not a party to the later Then. agam. 

subrogation is only a means to an end. It is not an 

mortgagor D, executed three consecutive mortgages to 

gagees A, B and C. C’a equity to redeem A a,nd B 
fealize his own security. It is, therefore entirely 

to redeem the earlier mortgages of A end B or not; and the same p 
rests with B. Then again, there may be no scope 

the remedies are different. Such was the case where the ^ 

executed a simple mortgage in favour of A, then a second ^ufructu^ 
mortgage in favour of B, and a similar mortgage m favour of A ^°®^ 
of his earlier simple mortgage. A cannot resist B 

for A’8 earlier simple mortgage, which alone gave him the pnonty, dm n 
entitle him to oppose B‘s possession, and the fact that he took a rene 


(1) Sundara v. Subbiah, 18 I.C. (Mad) 
610" Oopi Narain v. Babu Bansidhar, 

27 A. 326, P.C. ^ T T 

(2) Sabnarain v. Chowdhun, 14 C.L..J. 

500(606). ^ 

(3) Maggan Lai v. Atiand Stngh, 10 


I.C. (A) 422. T 

(4) Alagiri^mi v. Akkulu, 41 M.n.J- 

462; 69 I.C. 661. .. 

(5) Sundaramayya v. Mummaredt. ** 

M.L.J. 180; 9 I.C. 139. 
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of that mortgage in the shape of au usufructuary mortgage did not eoufer 
upon him any priority in respect of that mortgage. 


1891. The puisne mortgagee's right of redemption may be affected 

by tite result of the prior mortgagee's sviit if he was made 
decree Is ^ party, lu that case he cannot choose his own time to 
redeem. He will be compelled to redeenr within a time 


fixed by the t’ourt and ou his failure to do so his right of rodemptioiL 
equally with that of the mortgagor is liable to be extinguished. A right 
so long can never be revived. Where, however, the prior mortgagee omits 
to implead him in his suit his right of redemption remains unaffected by 


any decree obtained by the prior nmrtgagee, as also the result of any 
execution proceeding consequent thereon.Tn this case he can choose 
his own time for re<leniption unle.ss the prior mortgagee fearing the expiry 
of his own limitation for foreclosing him makes good his previous omission 
by instituting another suit compelling him to redeem or stand debarred of 
that right. From this it follows that where there are two successive 
mortgages pn a property and the first mortgugoc purchases the mortgagor's 
cqviity of redemption in a sviit to which the second mortgagee was no party, 
the latter is entitled to a decree for redemption of the first mortgage. 
The fact that the first rrrortgagee has obtained a decree on his mortgagor 
and sued for execution in which ho had himself purchased the property is 
no bar to the right of the second mortgagee’s right of redemption which 
remains until it is extinguished in any of the modes described in s. C0.(<> 
The first mortgagee as purchaser of mortgagor’s rights can then bring a suit 


for redemption of the second mortgagee on payment of the amount of both 
the mortgages ;(S) but ahoidd be so desire he can hold up his prior mortgage 
as a shield against the second mortgagee in which case the covud w ill decree 
his claim ordering that the second mortgagee sliould within a time fixed 
pay in the amount due to his senior mortgagee failing which his suit shall 
stand dismissed, hut if he docs pay that amount he would entitled to 
realize his own security.Tn other words while the second mort¬ 

gagee is entitled to redeem the first mortgagee, he can only do so without 
prejudicing the right of the first mortgagee as purchaser of the equity of 
redemption to redeem the second mortgage after the second mort¬ 

gagee has redeemed.The right of the second mortgagee to 
redeem his senior is not necessarily lost by the mere fact of his joinder in 
the latter’s suit unless it is extinguished in the manner stated in section Ofi. 
So where u prior mortgagee sued for sale on his mortgage making the sub¬ 
sequent mortgagee a i)arty. and obtained a decree, but did not bring thf 
property to sale, and the puisne mortgagee without redeeming the prior 
mortgagee in his suit instituted a suit, of his ow-n. it was held that his suit 
was not Ten judiettiu and was otherwise maintainable. 


(1) Jangu v« Ouitesh 14 I.C. 735. 

(2) Mhd, Ibrahim v, Ambil:a Ptrshad 
30 C, 627 P-C.; BudhUal v. Adminisfrator 
Otnerul^ 44 A, 418; Para^rom v. Pandohi 
L.R, 3 A. 217 ; Hope AIHU Ltd. v. Ca\ta»ji 

13 Bom. L.R. 162 ; 10 I.C. 748 : Vey^kata 
giri v. Hadagopachariar. 22 M.L.J. 120 

14 I.C. 449 ; Prayag Da* v. Havur Chen* 
gama (1016) M.W.N. 288 ; 37 I.C. 456. 

(8) idhd. Ibrahim v. Ambiea Per^had, 
SB C. 627 P.C. 


(4) Mhd. Ibrahim v. Ambika Pershad, 
39 C. 527 (568) P.C.: Gulnm Sttkdor v. 
Sukhi, 16 A.L.J. ino ; 38 I.C. 673. 

(5) Mad. C.M.A., No. 39 of 1902. 

(6) Phulrhand v. l^t Svrji^ (1923) A. 
467. 

(7) Oot'crdhnna v. Veeraf/nmi, 20 51. 
637 (640). 

(8) Sahu Shinm*>nfidar v. Har/HifaLafu 
9 I.C. 168. 
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Where there are two mortgages to two difierent persons, neither being 
usufructuary, and the first mortgagee makes the sale and purchases it 
himself his possession cannot be disturbed by the second mortgagee, ills 
ri'dit is not lost even if he is joined as a. defendant to the suit by the 
mortgagee, who, however, has the right to redeem the prior mortgagee, ihe 
prior mortgagee-purchaser can redeem the puisne mortgagee, and 'f ^ 

to do so. the property could be sold and the balance can be paid to the pur- 
ehaser. 'the puisne mortgagee’s right to sell the property can be exercise( 
even after the sale by the first mortgagee. But he must first redeem the 
prior mortgagee, who can enforce his right of being redeemed or making a 
sale even when he is a defendant.t*) 


The owner, on the 2.")th December 1897 made two unregistered 
mortgages in plaintiff’s favour. In 1909 he made another registered 
mortgage in defendant's favour who sued thereon without impleading tne 
plaintiff and foreclosed his mortgage on the 9th May 1914- During the 
pendency of this suit, the owner on 6th January 1914 sold the property to 
the plaintiff who sued the defendant for possession. It was held that while 
the sale to the plaintiff during the pendency of the defendant s suit vvas 
void as made pendente lite, he as prior mortgagee could cmnpel tne 
defendant to redeem his mortgages of which he had notice but that as in 
<lefendant was the assignee of the equity of redemption he was entitled to 
retain the property.(2) Where a prior mortgagee m possession of the 
mortgaged property under a lease subsequent to the puisne mortgage - 
to pay the Government revenue and the property is consequently sold and 
purchased by the prior mortgagee himself his purchase is subject t 
puisne mortgage. 


1892. So where the owner of land after executing two mort^ 

gages in favour of the same person A, executed a usufructuary mortgage i 
favour of another person li. ,1 then sued and obtained « decree on 

his two mortgages in execution of which 8 . ^ 1 ^ 

to sale and it was purchased by C. the undivided brother of .4, 

B was not a party to that suit. C then sued the moitgagor 

ns well as B. praying^ against the latter that he may be called upon 
?o p,!y up the^l/cial amount, failing which he ehovj^^d be 
The Court however, hold that B should not f,are ryorse 
not being joined in the previous suit and that it being so, 
to B to mdoom onl.v the first mortgage after which he may enforce h s m 
morteacre (4) But this by no means follows unless B could tack. 
feweve°r! the enactment would not permit O Of course, a >r‘; 

gagee is not bound by a decree obtained by a pnor mortgagee m a smt to 
Uich the puisne mortgagee was no party.W and a purchase of the piopeuy 
bv the first mortgagee in execution of his own decree agamst the mortoflo 
/ould only confer on him the estate as it stood at the date of his mortage 
and free from all subsequent incumbrances, subject to the right ot int 



( 1 ) VenkaUigiri 

10 I.C* (M) 83. 

(2) Karniram v. 


V. Sftdagopachoriam ♦ 

Hanleo, 51 I.C. (N) 


374. 

(3) Kishun Dayal v. 
L.J. 492; 58 I.C. 291. 


Mahcthiff 6 Pat. 


(4) Ooverdhana v. VeeraMmi. 26 M 
537 (539. 540). 

(5) S. 80. post. ,, 

(6) iSiwaronuin v. Kuppumuthu, m 
L.J.R.. 72. 
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puisne mortgagee to redeem him if he so desired.Where after the deei< > - 
u.bsolute for sale had been passed, the mortgagor executed a second imdiI 
^age, and the second mortgagee discharged tlu- tirsi mortgage at tlie iik.iI 
gagor’s request and as his agent, the first decree eendd iK.t stand in the ua\ 
•of his enforcing his own mortgage, nor can lu‘ be. of course, driven l<. s. t-k 
his remedy under section 244 of the Code. Tndee«i. one fails to see how 
tie could possibly resort to the aid of that section, for the prior deer. e 
•could not he executed after it had been discharged, ami the procedun- wool.I 
then be not “ cumbrous ” as held by the Court, but illegal which tic 
•Court does not appear to have noticed.(2) 

1893. But in such a case is he in his turn liable to be redeemed bv 

No Revival o! “‘Oftgagor? The answer to this question depends 

the mortgagor's 'vhethcr the decree obtained in the absence of the 

Tight, second mortgagee is wholly inoperative, or whether it is 

inoperative as against the puisne incumbrancer who 
should have been, but was not joined. There is no reason why a decive 
should be held to be ineffective against persons wlio were nartio-^ t.j the 
suit and whu-K they had had an opportunity of contesting. \or i^. iliei’e 
.any reason for reviving the right of redemption in favour of the nu.rtga-or 
who had been once foreclosed.(3) It is said to be the rule in .America that 
m such a case the mortgagor will acquire a new right of redemption whic*h 
he may exercise notwithstanding the previous decree of foreclosure 'J’his 
doctrine of reverter is Sidd to be confined only to mortgages in' whicli the 
property is foreclosi-d to the prior mortgagee. But even in such a c-iv^ 
there woul<l seem to he no justification for it. On the other hand it miv 
sometimes even lead to curious results. Suppose, for instance that 1 
mortgages his land by conditional sale successively to B and C fi foiv 
-closes without impleading (’. and takes possession; whereupon C brines -i 
suit and redeems Ji. Could .1. whose rights had. it may be. long since 
been extinguished, be lieard to say that he should ))i' entitled to redeem 
:and placed in possession on the ground that the equity of redemption w-.s 
again vested in him? 


1894. Indeed, if there be a resurrection f»f his right to redeem os often 
as the incumbrancers enforce their rights inirr ne, the mortgagor could 
never be effectually foreclosed until the last mortgage is sued on and Hnallv 
disposed of. Obviously such a course is impossible in a case where ihe 
•decree olitained is one for sale.t-*) Indeed, the Courts have gone the length 
•of holding that in such cases even the puisne mortgagee has no right^to 
redeem even though the prior mortgagee may have been himself the pur¬ 
chaser of the prop<Tty.(S’ " If the second morlgag<-e is allowed to redeem 
the first mortgagee and purchaser by paying him the purchase-money, there 
w'ould be no on«' c-ntitb-d afterwards to re<lecm the second mortgage The 
•original mortgagor conimt n-deeni because a.; between him and the, first 
mortgagee, he ceases to la* llx- owner by the sal<* f)f his whole interest 


(1) lilohiin V. To<jif^ H. 224 ; DfMt 
Ijallxibhai v. Mundas^ 20 H. 300; VeitkiUfi 
*v. Knntum^ 6 M. 1X4 (188); Mulunnmwt 
V. Abdulla, 24 M. 171 (174. 175) ; Homr- 
*<thana v. Veerasami, 20 M. 537 (530) ; 
Sotiba V. lAihnnoo, 15 C.P.L.K.. IHH: 
Dtbtndru Namin v. Knminran^ 30 50!K 

explained in v. Ihmtgi, 

^8 B. 153. 


(2) TtifaU Fatma v. BHola, 27 A. 400. 

(3) IMdto Sh\gh v. Jnggu Bam, 23 A. 
1 ; Fouhn v. lAthanon, 15 C.PX.R., |8H. 

(4) .iofiCH (III Mort^a^e, § 1057. 

(5) Mohau V. Totju. 10 B. 224; iJeMui 
Jjfdluhhai V. MunduM, 20 B. 300; Krit>huat» 
V. Fhndaffaft. 17 M. 17 (20); Buldto Sim/h 
V. Jngipt IU$tn, 23 A. 1 (3). 
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in the property. If the purchaser can redeem the second mortpgee, the 
latter can have no right to redeem the former.’'<0 True but P^* 

chase is iuetfoetual against the puisne mortgagee, ’.ihy should not the latter 
he entitled to redeem? He would, of course, only reoeem the prior mort- 
ouf’.' but the purchaser being the owner of the equity of redemptwn may 
ri.en'in his turn redeem him. The question depends upon what rights pass 
to the subsequent mortgagee on his paying off the prior mortgagee, in 
the words of the section he “ acquires all the. rights and powers ot tne 
prior mortgagee as such/’ which it has been held to mean only such rigiits 
which the prior mortgagee had with reference to the 

the time of redemption. •' This is evident from the fact that the section 
confers on the person redeeming the mortgagee the rights and powere 
of the first mortgagee, and. as those rights and powers could not oe 
exercised by the first mortgagee in respect of property other than m 
which his mortgage subsisted, it is clear that a second or subsequent mort 
gagee by redeeming a prior mortgage acquires the prior «>.o^gagee s 
in respect of that property only which is redeemed by him. («> ® 

trie puisne mortgagee acquires no more than the rights .uid linhilitics 
the prior mortgagees as such, it follows that the puisne mortgagee wben ae 
steps into the shoes of the prior mortgagee may often hav^e to ^ 

the shoes do not exactly fit him. Thus where suppose A, the first mortgagee, 
holds property M and N. of which only \ is for the second Ume ‘“^^tgaged 
to li Roth the mortgagees sue without impleading the other mortgage 
and obtain decrees for sale in execution of which they themselves become 

purchasers. B then sues A for redemption and »®, 
of the sum actually due upon the prior mortgage at the date of the sale 
the mortgagee. On redemption. B acquires certain rights m both ue 
properties M and N. Of N he becomes the proprietor, since , 

its equity of redemption by his own purchase, and uavmg paid off the prior 
mortgage there are no equities outstanding. But as regards properties M 
his posUion is different. A had acquired it no doubt by purenase but nofc 
in virtue of his being mortgagee. And since on redemption the pu sue 
mortgagee acquires no more than the rights of the prior mort^igee as such 
it follows that he has only acquired over .A/ the rights which .1 P^^ses 
prior to his purchase. Ami the mortgagor, therefore has. it »» 
against B once more the right of redeeming that portion of 
he had not as against .4.(3) But this is a view which has 
to by the other Courts.^) and as it is. it is not free from 
it may be contended that since .1 has^ acquii-L^l the equity of J 

cannot go back to the mortgagor, and .4 ns the holder of it is on ^ par 
entitled to redeem B, which would, of course, ® 

However, foreclosure-cases do not present an^ such diftcultj. . »• j 

puisne mortgagee redeeming a prior mortgagee, who j^reclosed behm 
Ids back, is under no liability to be in his turn redeemed by the ongma 

mortgagor. (®) 


(1) Per Muttusami Ayyar, J., in Peru- 
mal V. Kaveri. Ifi M. 121 (126). 

(2) Muhamuuid v. Kalayan Das. 18 A. 
189 (193) : VencaiacheUa v. Panjumtdien, 

4 M. 213 (214). . 

(3) Delhi <t London Bank v. Bhtkari 

Das, 24 .A. 185 (188). 


n Baldeo Singh v. Jaggu Bam, 22 A- 
Durga Chum v. Chandra Nath, 4 • 

C.. 541 (542); Sonba v. Lahanoo, lo 

188 . ooTtl 

>) Sonba V. Lahanoo, 15 C.r.i>-iv.. 
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1895. Price and Conditions ol Redemption. —The second or other 
subsequent mortgagee has, for reasons before stated, the right to rcdecni 
the next prior mortgagee as one blocking up his way to foreclosure or sale. 
He cannot, however, redeem before the time fixed for payment by the 
mortgagor, but if the mortgagee consents, he may redeem him at any 
time. Hence, where there exists a. prior usufructuary mortgage, a stih* 
sequent mortgagee of the same property cannot bring it to sale, until such 
time as the usufructuary mortgage beconies ripe for redemption.He 
must, moreover, pay the mortgagee the full amount due on his mortgage, 
and not merely the price for which he may have acquired the interest.(2) 
and he must pay compound interest if stipulated for in his mortgage. 

In other words, the mortgagee cannot be allowed to redeem on more 
favourable terms than the mortgagor.Hence. l\e must pay for advances 
made or expense incurred by the prior mortgagee, and which he is entitled 
to add to his mortgage-money.(S) If the prior mortgagee was entitled to 
notice from the mortgagor before redemption, ho is no less entitled to get 
it from the mortgagee. But in the absence of collusion or fraud the pui-ne 
mortgagee is bound by the account taken in a suit between the mortgagor 
and first mortgagee, and the price of redemption will be calculated on 
the basis of the decree and not with reference to the amount due on tlie 
prior mortgage. As the Privy Council observed; The mortgagee “ had no 
greater rights than any stranger would have had who had purchased the 
property un<ler the mortgage decree and paid casli for It mav be 

that on a fresh account a different sum might be found due. but parties 
are not on that account entitled lo unravel the account once settled and 
fixed in the decree.But apart fr<jm the decree, in redeeming the prior 
mortgage the puisne mortgagee does not act as the mortgagor's representa¬ 
tive. Consequently, he is not bound by tin- acknowledgment of debt by 
the mortgagor.or an agreement made subsequently to the mortgage 
bj- which the first mortgagee is entitled to capitalize interest if he had 
notice of subsequent ineumbranees.<®) The conversion of interest into 
principal by agreement between the parties is considered in the light of a 
further advance, hut inasmuch as the- first mortgagee could not tack a 
further loan after notice of a puisne incumbrance.H®) it follows that lie 
could not accomplish the same object in any other manner. But if the 
further advances were made previously to the second mortgage, or even 


(1) MaUtdifi V. Katitn Hofisein, 13 A. 

432 F.H.; Akh/ira v. tSuhnlfi!, (1895) 

A.W.N. 230. 

(2) Qanga Perafuid v. (/?— R). Dtp Xarn* 
<iin Singh v. Him Singh, 19 A. 527 ; Phul^ 
tnani v* NngesJtar, 33 A. 370; Karthai 
Lai V. Hulas Singh, 9 B.L.J. 29; 13 I.C* 
939. 

(3) Oanga Perskod v. Tyitul MorUjage 
Bank. 21 C. 300. 

(4) Dodoba V. Dafncdt^r, 10 B. 480. 

(5) Fulsa V. Khubchand, (1891) A.W.N., 
193. 

(6) Motru Lai v. Durga Kanwar, 42 A. 
304 (307) P.C. following Het Ram v. Shadi 
Ram, 40 A. 407 P.C.; diitinKuiahing Vmesh 
Chunder v. Zahur Fatifna, 18 C. 104 P.C* 
on the ground that it wae decided on the 
law an it exiiitod before the Act; oontra 
Raghdba v. Madho Rao, IS C.P.L.R. 26 


Oouri Shankar v. Bajrang, 19 O.C. 39; 
35 I.C. 434 (must he doomed ovomilod) ; 
under English hiw, however, the Pui«ne 
inortgoKo© iH not hold hound by nnv 
rtcrount token in a suit to which hu was 
not a i>arty. Net^Uar v. DethU, 1 Cli.S., 
Ca. 299; Williams v. Day, 2 Ch., Ca. 32! 

(7) Phuta Singh v. Burchand, (19171 

P.W.R. 00; 39 I.C. 250. ^ 

(8) Chinnery v. Evana, 11 H. L. C.. 
115 (135). 

(9) Digby v. Craggs, Amb., 612. 

(10) Shaw V. Neale. 0 H.L.C., 581 (608); 
Dtunden v. Desart, 2 Dm. & War., 405 { 
Hopkineon v. Jtoh. 9 H.L.C.. 614; Wil¬ 
liams V. Owen. 13 Sim., 697; London d: 
County Bank v. Ratcli^e, « App. Cas., 
722; Union Bank v, Nalino<d Bank. 
12 App. Ce«., 53. 



1312 


TRANSFER OF PROPERTY. 


[S. 74.- 


subsequently to it without notice, they could be legitimately tacked to the 
(original debt in preference to the subsequent mortgagee.The puisne 
luortgagee cannot charge for improvements against the first mortgagee. 
'I'll.- [luisno mortgagee would, however, be bound by a valid release of a 
portion of the mortgaged property by the prior mortgagee on receipt of part 
{>ii\nil-lit of the mortgage-money. Where a portion of the mortgaged 

pro|nTty has been thus released, his rights are to realise the balance due 
to liini by sale of the remainder of the mortgaged property.(3) 


It is sai<l that the mortgagor is not entitled to any remission of the 
ilebi which the creditor may have made to the mortgagee who had under¬ 
taken to pay him out of the mortgage-money.But his liability must 
surely depend uf>on the nature of his undertaking. 

Of c^iurse. where the prior mortgagee has in execution of his own 
decree purchased only a part of the properties mortgaged to him the puisne 
mortgagee would be entitled to redeem that part on payment of the pro¬ 
portionate amount of the mortgage-money.. In 1886 the owner mort¬ 
gaged his land with possession to -1. In 1898 he created another possessory 
mortgage for a Hxi'd term of 80 years in favour of li. He then sold his- 
equity of re^Iemption to C who redeemed A and- took possession. B sued 
C for possession on the strength of his mortgage. It was held that though 
tlie owner was out of possession when he created B's possessory mortgage, 
still H was entitled to obtain possession from C; but before he could do 
so he must pay for A’a mortgage which C had redeemed.Sub-mort¬ 
gagees of parties possess the same right of redemption as their mortgagors. 
Where therefore, a prior sub-mortgagee under an unregistered deed was id 
possession of the mortgaged proper^, and that fact was known to the latter 
mortgagee, the former was held entitled to be redeemed by the latter.t^ 


A puisne mortgagee under a covenant not to sue the mortgagor for 
ten years or for a definite, period could not during that time compulsorily 
redeem the first mortgagee.Such a disability is the creature of ^ 
contract and may he for n term of years or the life of the mortgagor.^®^ 


1896. The mortgagor is a necessary party to a suit instituted by a. 
subsequent mortgagee for redemption.riO) nnd there is nothing in the Act 
enabling the subsequent mortgagee to redeem so as to acquire a new right 
over the property without the knowledge or concurrence of flie mortgagor.^*^^ 


1897. The receipt to be given by the prior mortgagee need not be 

registered if it is dra\vn up in consonance with the exemp- 
Receipt. made in the Indian Registration Act.(^ 2 ) If the 


(1) Brace v. Duchess of Marlborough, 
2 P. Wms.. 491 (494). 

(-2) Landowners, drc., Co. v. Ashford, 1C 
Ch. D.. 412. 

(R) Muhammad v. Kalyan Das, 18 A. 
189 (198). 

(4) Bachu V. Ak-k-araju, 9 M.L.J. 79; 
9 l.C. 206. 

(5) Surajkishan v. Ajudhya. 2 O.L.J. 
78 : 27 I.C. 9G0. 

(6) Kanchan Singh v. Jafri Begam, 
1(1 I.C. 190. 

(7) Biahal v. Pancham, 3 O.L.J. 699 ; 
88 I.C. 465. 


( 8 ) Bam-^oUoin \. Wallis, 5 L.J. (N.S.)- 
Ch., 92. 

(9) Burrou es v. Molloy, 2 J. & L-*, 

(10) S. 85 ; Kooptnia Sahib v. Chidam¬ 
baram, 19 M. 106. He may obtain ben^ 
fit of a finding as to consideration though 
he did not-Iiimself challenge the 
Janki Das v. Ahmad Husain, 26 A- lu9 »■ 
Mnkiind V. Bahori Lai, 3 A. 824. 

(11) Perianna v. Marudainayagatn, 

M. 332 (335). , .. 

(12) S. 17(/0 Act HI of 1877 ; S. 17 (»> 

Act XVI of 1908 ; Hart Narain v. 
Sundori, 11 C.L.J. 551. ^--4 
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mortgagee refuses to give a receipt or accept the tender made, the mortgagee 
may deposit the money in Court/*^ and bring a suit for redemption. Tiie 
puisne mortgagee cannot claim delivery of title-deeds. 

On the other hand, it was held, in Calcutta in a case decided without 
reference to the section that where a mortgaged property was sold in 
execution of a mortgage-decree at the instance of the first mortgagee, and 
second mortgagee who was no party to the previous suit, brought a suit 
to enforce his mortgage making the purchaser a party, the property having 
been sold at the instance of the first mortgagee, the only right which the 
second mortgagee had was the right to redeem, and the plaintiff without 
redeeming the first mortgage could not bring the property to sale in satis¬ 
faction of his subsequent charge.C 2 ) This view was animadverted upon 
in the first edition of this work, and it has since been overruled.<3> 

1898. 'I'he section being permissive the puisne incumbrancer is not 
bound to redeem the prior mortgagee before enforcing his own. In a Privy 
Council case upon a claim by a puisne mortgagee to redeem prior incum¬ 
brances, and in the altern;itive, for a decree ordering a sale of the property 
mortgaged, the sale was decreed, with application of the purchase-money 
to pay incumbrances in their duo order; and with redemption by the plaintiff 
of a prior mortgagee, who was to have an optiion to redeem.Indeed 
section 96 (now Order 34. rule 12 of the Code of Civil Procedure), distinctly 
contemplates the enforcement of puisne incumbrance without paying off the 
prior incumbrance, for it speaks of the sale of property subject to prior 
mortgage. Indeed, had the law been otherwise, it is conceivable that it 
would have operated ns a great hardship in cases where the value of the 
prior security was enormously larger than the amount of the puisne 
mortgage; whilst in cases where the amount due on the prior mortgage 
did not become payable till long after the due date of the subsequent 
mortgage, the puisne incumbrancer would have been obliged to wait for 
his money till the prior mortgage became redeemable.C6) it been 

therefore, throttghout held that it is within the option of the second mort¬ 
gagee either to pay off the first mortgage, or to sell the estate subject to the 
first charge, it being iimn iteria! whether the first mortgagee had since 
acquired also the right renuuning in the owner.<^) This view is not 
opposed to the cases in which the contrary rule would seem to have been 
expounded.It is explained that in those cases the first mortgagee had 
after the execution of the* second mortgage purchased the equity of redemp¬ 
tion, in which case, the second mortgagee is not entitled to bring to sale 
the mortgagor’s interest, because it no longer exists in the mortgagor, but 
has already passed into the hands of the first mortgagee.(8) But this 


(1) S. 83. 

(2) Durga Churti v. Chufulra Nath, 
i C.W.Nm 541 (642). 

(3) DelUruirfi Naratn v. Iff$mtnran, 30 
C. 599 (GOl), F.B. 

(4) Umts Chundtr v. Znhur Fatima, 16 
C. 104, F.C« ; to the same effect in Raghu- 
noth V. Jumvan, 8 A. 105. F.B. 

(5) Sirbadh Rai v. Raghunath, 7 A. 568 
(574, 675), 

(0) Vencaiarhella v. Panjana, 4 M. 213 ; 
Oangadhara v. Sivarama, 8 M. 246 ; Khub- 
Ohand v, Kalianda^, I A, 240; Sirbadh 


V. Pafthunnth. 7 A. AfiS (A74, 676)- 
Rufjhuiuith V. Juruvun, 8 A. 105 PB* 

Fatima,'\s,’ c. 
104. P.C.; Kami Ram v. Kutubbuddin 
22 C. 33 (43. 44. 46). ^^ubtmddtn, 

(7) Qaya Pratiad v. Salik Praaad, 3 A. 

682 (607) • Rar Praaad v. Rhagwan Daa 
4 A. 196 (198); Parai v. Oirand Singh, 
(1866) A.W.N., 165 ; Mulehand v. Lallu 
6 B. 404 (416), F.B. ’ 

(8) Rami Ram v. Kutubuddin, 22 C. 
33 (45)» 


42 
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distinction hardly suthces to distinguish the oases which seem to regard the 
second mortgagee as disqualitied to bring the property to sale without first 
redeeming the prior mortgagee, but the cardinal note of those cases was 
the establishment of the doctrine which now enacted in section 101. 

1899. But the subsequent mortgagee cannot ignore the prior mortgagee, 
and in Allahabad, the Court has even held that if he ignores the prior 
incumbrance, his suit will be dismissed and cannot afterwards be 
amended.Again, the mortgagor is always a necessary party in all such 
proceedings,<2) and puisne, mortgagees cannot redeem adversely a first 
mortgagee in the absence of the mortgagor, because the decree ought to 
provide for redemption of the puisne mortgage by the mortgagor.^ As it 
has been observed in a Madras case, that there is no provision in the Act 
to support the proposition that a second mortgagee may, by a transaction 
between himself and the first mortgagee, without knowledge or concurrence 
on the part of the mortgagor, acquire a new right over the mortgaged 
property.But the mortgagor’s concurrence is by no means required for 
the valid exercise of a statutory right. Moreover, while a puisne mort¬ 
gagee may not redeem the prior mortgagee behind the back of the mortgagor, 
he may foreclose the mortgagor in the absence of prior mortgagees.(S) 

1900. Paying Mortgagee's shield.—Where the third mortgagee in 

Effect of the second mortgage pay., off the first mort- 

third mortgage© ghg®®. absence of fraud, he acquires all the rights 

redeeming the of the first mortgagee, and which he can use as a shield 
first. against the second mortgagee suing to enforce his mort¬ 

gage. Thus in a case where S mortgaged land to P, and O subsequently 
obtained a decree by consent against S, creating a charge on the same and 
other land and registered the decree. A, in ignorance of G's decree, paid off 
P’s mortgage, but took no assignment thereof and took a mortgage from S 
of all the land covered by O’s decree. In a suit by G against S and A to 
enforce the payment of his mortgage-debt, it was held that A not having 
had notice of O’8 decree was entitled to stand as first incumbrancer in 
respect of the money paid to discharge P’s mortgage, and that even if 
registration were legal notice, an intention to keep alive P’s mortgage was 
to be presumed in favour of So where .-1 mortgaged certain property 

first to B and afterwards to C and finally sold it to D, who mortgaged it 
to E, who paid off B’s mortgages and brought the property to sale in 
satisfaction of his own mortgage, and it was purchased by M; C the second 
mortgagee then sued for sale on his owm mortgage, which M resisted on 
the ground that he was entitled to hold up the mortgages of B as a shield 
against the plaintiiff’s claim, and the Court upheld his defence.But the 
doctrine of the shield is only available to one who discharges a mortgage 


(1) Raghunath v, Juravan^ 8 A. 106; 
explained in Saligram v. Hat Charan, 12 
A. 548. 

(2) Palk V. Clintan^ 12 Ves., 48 (68); 
Farmer v. CurtieSy 2 Sim., 466; Rams- 
bottom V. WaUiSy 6 L.J. Ch.© 92 ; Teevan v. 
Smithy 20 Ch. D.* 724. 

(3) Ramshotiam v, WalliSy 6 L.J. (N.S.)» 
Ch., 92 ; Fell v. Braumy 2 Broc. C, C.. 276. 
The same rule ia enacted in Conveyancing 
Act, 1882 (45 & 46 Viet., c. 38), a. 12. 

(4) Perianna v, Maruifiingyagamy 22 


M, 332 (384, 336), 

(6) Rose V. Pagty 2 Sim., 471 ; Slade v. 
Riggy 3 Hare, 35; Richard v- Coopery 5 
Beav., 304. 

(6) Oangadkara v. Sivarama, 8 M. 246, 

(7) Matiullah v. Banwari Laly 32 A. 
138; following Kallu v, Sant Lai, (1896) 
A.W,N. 129: Baldeo v, Vmany 32 A. 1; 
Mamraj v. Ramjiy 7 AX.J, 16; contra 
Baijnath v. Murlidhafy (1907) A.W.N.' 86 
dist in^ished. 
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foi* which he was not primarily liable. A pur.soii cannot claim subrogation 
when he merely performs bis own obligation.tn But this appears to have 
been misunderstood in some cases in which it has been held that if a 
person purchased property subject to two prior mortgages, the bulk of 
the pr*ce being reserved by him for their discharge, his {>a\ment of the 
first mortge^e would not entitle him to set up that mortgage as a shield 
against the claim of the second mortgagee inasmuch as his paymeiit was 
really payment for the mortgagor.But even if so. the purchaser would 
be none the less entitled to subrogation, since it was nob a payment for 
which he was primarily liable and which, it is submitted, is the true test(5> 
This view was taken in a later case in which the plaintiff held a mortgage 
of 1889, a portion of the consideration of which was in accordance with 
its terms reserved by him for discharge of two prior mortgages of 188{> 
and 1887, on the strength of which he claimed priority over the mortgagee 
of 1888, who contended that the plaintiffs payments were merclv a.s agent 
of the mortgagor, but the Court held him entitled to prioritv on the ground 
that he had discharged the liability for which he was not primarily liable. 

It is said that as the principle of subrogation by payment to the prior 
incumbrancer rests upon the presumption of an intention to keep alive the 
first mortgage as a shield against the puisne incumbrancer, tliat presumption 
would be deemed rebutted when the transuclion in question contemplates 
the discharge of the puisne incumbrancer by payment out of the purchase- 
money.(5) But the true test is whether he has'still use of the shield.(*) 

Then again, this section does not uppK. when it is clear on the facts 
that the first ixicitgage has been satisfied and extinguished on the execution 
of the second mortgage which alone is outstanding, although the first one 
was satisfied out of money raised by the second.(7) The puisne mortgagee 
is bound to join any claim he may have acquired under this section in a 
suit to enforce his own mortgage; the sum so paid being treated as an 
additional accretion to the claim on his mortgage. A separate suit for 
recovery of this sum after he has sued out his own mortgage would be 
barred. 

1901. This section does not deal with the case of a subsequent 
mortgage acquiring the mortgagor's interest, in relation to other mortgagees 
prior or subsequent to him, which has been dealt with in section 101, to 
which leferencc mu-st be made for the purpose. 

1902. Limitation.—The prior mortgagee has the same limitation 
against his puisne mortgagee as he has against his own mortgagor, and 
conversely the puisne mortgagee is subject to tlie same limitation entitled 
to redeem his senior mortgagee as the mortgagor ha.s for redeeming him. 
If therefore the prior mortgagee has only sued his mortgagor and brought 
his property to sale without impleading the puisne mortgagee he runs a 


(1) Salimraiu v. Ckoudhari, 14 C-L.-l. 
600. 

(2) Saijiuilh v. Murlidhar, 4 A.L.J.. 
340 ; 2’u/<n7 Fatima v. Bitolo. 27 A. 400 ; 
Mvhammad tSadik v. Ohaua Mahammad, 7 
A.L.J. 914, F.B.; 7 I.C. 200; Oovindaaami 
V. Doraitami. 20 M.L.T. 380; (t I.C. 781. 

(3) Cy. 8. 60, Indian Contract Act (IX 
of 1872). 

(4) Our A'oroM v. Shadi Lai, 8 A.L.J. 


12811 (1201); Jagaldhar v. Broun. 33 C. 
11.33 (1154). 

(6) Oovindaaami v. Doraeami, 20 M.L.J. 
380: « I.C. 781. 

(6) 8. 101 Comm. post. 

(7) Shro Sandan v. Sambhu, 4 I.C. 
(Oudh) 21 ; Kooptnia v. Chidautbaratn 
19 M. 106. 

(8) Hart .VaraiH v. Skania Sutidari, 
11 C.I..d. 651. 
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serious risk, for if iu the meantime his limitation against the puisne 
mortgagee runs out he cannot compel him to redeem him and to that extent 
he forfeits liis priority. The prior mortgagee does not obtain a fresh start 
for liis limitation from the mere fact that he has obtained a decree. Kor 
docs the puisne mortgagee redeeming a prior mortgagee get any start for 
his limitation against the mortgagor from the fact and debt of his redemp¬ 
tion.But where both mortgagees have independently made sales on 
their respective securities and the later purchaser on the prior mortgage 
having secured only symbolical possession sued the prior purchaser on the 
later mortgage in ejectment his limitation was held to count only from the 
date of his purchase for compelling the second purchaser to redeem him.^^) 

75. Every second or other subsequent mortgagee has, 

so far as regards redemption, foreclosure and 
Hights 0 i mesne Sale of the mortgaged property, the same 
mortgagee against rights against the prior mortgagee or mort- 
quent mortgagees, gagecs as his mortgagor has against such 

prior mortgagee or mortgagees and the same 
rights against the subsequent mortgagees (if any) as he has 
against his mortgagor. 


SYNOPSIS. 


J903. A nalogme Law. 

1905. Pri ncip le. 

1907. Meaning of Words. 
1909. Puisne Mortgagee 
V, Prior Mori^ 
gagee. 


Paragraphs’ 

7912. Pight to redeem 
prior mortgage. 
1915. Limitation. 

1910. Prior Mortgagee v. 

Subsequent Mori^ 
gagee. 


1917. Third paying 

first ynokgagee. 

1918. Position of Prior 

Mortgagee Pur* 
chaser. 


1903a Asalogous Law. —This is the legislative exposition of the 
principle of the old English rule “ redeem up, foreclose down,” the meaning 
of which will be presently discussed. The section, as it stands omits to 
define the riglits of the first mortgagee as against tlie subse^ent mortgagees, 
but there can be no doubt that he has the same rights. The rights of the 
mortgagor, so far as regards redemption, foreclosure and sale, are dealt with 
in section 60 et seq. 


1904. The following provision, which must be read as a necessary 
adjunct of the rule was proposed to be inserted in the original Bill, but was 
omitted by the Select Committee on the ground that its appropriate place 
was in the Code of Civil Procedure, wherein it has now been inserted m 
accordance with the suggestion of the Privy CounciK*>: — 


O. 34, r. 11-—'■ Where property is mortgaged for successive 
Right of mesne successive mortgagees, any mesne mortgagee may institute 

mortgagee to ^ guit to redeem the interests of the prior mortgagees and to 

redeem and fore- foreclose the rights of those that are posterior to himself and ot 
close. the mortgagor.” _ 


(1) Mhd. Ibrahim v. Ambika Pcruhad. 
39 C 527 (558) P.C.; Mulla Vittie v. Ko- 
ramballi, 21 M.L.J. 213 F.B.; 9 I.C. 513; 
Laxmichand v. Narayan. 6 N.L.J. 237; 
(1923) N 225; Nathuram v. Sheolai, 13 
N.L.R. 217; 42 I.C. 796; contra Har 
Pra-ihad v. Dalmardnn, 32 C. 891 ; Qanga 
Das v. Jogendrn, 11 C.W.N. 403; Jugdeo 


V. Habibulla, 12 C.W.N. 107; 

Dhari v. Qaya Prasad, 23 I.C. (C) 791 
must be deemed overruled, . t t 

(2) Bnbulal v, jedakia, 14 A.L.J- 

1146 ; 37 I.a 343, . 

(3) Oopi Narain v, Bunsidhar^ 27 A, 
325 (330) P.C. commented on u»der o* 
74, comm. 
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1905. Principle.—The last section enables the subsequent inorlgayci ^ 
to pay off the tii*st mortgagee, and confers on him his rights and poweiv 
-which he may exercise against the mortgagor. 'I’he pivsent section (lehiu s 
what may be the rights of such mesne mortgagees infer sc. Under the Iasi 
section the second mortgagee, is subrogated to the rights of the jairir 
mortgagee by paying off his mortgage. Under the present section tlie 
second mortgi^ee is endowed with all the rights of the mortgagor 
against the prior mortgagee, while the latter 1ms against the former tiic 
5ame rights which he has as against the inorlgagor. Indeed, the hitter 
half of the section is a logical deduction from the rule enunciated in it> 
^jarlier part. Thus cuppose there are three mortgagees .-1, h and C. As 
regards the rights possessed by if, it depends whether he is arrayed against 
A or C. As against A he possesses all tl»e rights which the mortgagor mu,\ 
have against him. But for the same reason C possesses similar rights as 
against B. Now as the rights and remedies of the mortgagor and mortgagee 
are correlative and mutual it follows that if B a)id C represent the mortgagor 
as against B. the latter may equally enforce his rights as against <’ to tin- 
same extent as if he had been the mortgagor; the rule being llie same wluri 
A and B are in conflict. The section, however, does not define what may 
be the rights of the second mortgagee as against the m-: rtgiigor.t') which 
have to be gathered from the other provisions of the Act.<2) Nor does it 
■define the rights of the mortgagee against the second and subsequent 
mortgagees, and on which the Act as a whole sheds no certain light. 

1906. According to this section every person who has a right to redeem 
a mortgage may redeem any prior mortgagee of the same property and is 
therefore liable to be redeemed in his turn by the subsequent mortgagee 
In redecm'ng the prior incumbrancers the mortgagee can redeem in the same 
manner as the mortgagor, who has the last chance to redeem. Tlien, again, 
as each subsequent mortgagee has the right to redeem up, t.c., redeem the 
prior mortgagees, so has each prior mortgagee the right to foreclose down.' 
or claim to foreclose (if necessary) all incumbrancers posterior in date in 
him. Thus where A mortgages his property consecutively to B, C, and I)’, 
according to the section, D can redeem C. and C cun redeem B. while A 
can redeem all the three B, C, D. Again, li having priority over C and D. 
will be entitled to foreclose or bring to sale A's pmperty before C or D, and 
if necessary against them. Similarly has C the same rights against D. All 
the rights of the parties interested in the mortgage are to be adjudicated in 
one suit, to which all the successive mortgagees and the mortgagor must 
■subject to section 8o, be made parties. 

1907. Meaning of Words.—“ Every second or subsequent mortgagee : " 

There U reason for excluding the first mortgagee in the earlier part of the 
section, for it is in relation to him that the rights of the puisne 
mortgagees are defined, but in the latter half of the section where 
nuisno' mortgagees are defined, but in the latter half of tlie section where - 
the rights of the prior mortgagi-es are d«*fined as against subsequent mort¬ 
gagees. the first mortgagee must not be excluded, as would seem from the 
literal construction of the section. The parenthetical “ if any ” mean ;/ 
necessary, for the prior mortgagee entitled to bring the property to sale 
can have no right against the subsequent mortgagees if the claims of all 
of them con be satisfied out of.the property. i 


(1) Kami Kam v. Ku4ulntd.'nt 22 C\ 33 (2) Jbid^p, 42. 

<38). 



1318 


TKAXSFIiR OF PROPERTY. 


[8. 75. 


1908. Rights of Mortgagees inter se.—The lecognition of the right of 
the second and subsequent mortgagees is the inevitable consequence of the 
Meu aw takes of the nature of the equity of redemption, which being 
regarded as an interest in land as much as land itself, it is competent to 
the mortg^or to carve out of liis estate infinite successive rights of diverse 
nature uhjch, being the nature of jura in re alicna, ^\ould not in any way 
detract from the mortg^or's own position as owner of his property, so long 
as he has not parted with his e«}uity of redemption.If the owner of land 
mortgages it to A, all that .1 is entitled to is that his security and its sub¬ 
servient rights are not in an\ way prejudiced.(2) There may exist an 
intervening interest, provided that it does not hinder or delay the realization 
of A s security. He may then deal with the property in the land just as 
mucli as if he had never made a mortgage, and mav sell, settle or demise 
It. or create charge upon it in favour of his wife or children. But in doing 
so he necessarily gives to each of the persons in whose favour he grants an 
estate the right to do that which he himself can do, that is to redeem the 
mortgage. I’o give anything else would be to give that which would be of 
no avail to liim to whom he makes the grant. It has, therefore, been 
always held since the doctrine of redemption lias been worked out in the 
C ourts of Equity that any person, who is thus entitled to an interest carved 
out of the property is entitled to redeem, subject of course to priority and 
any other equities imramount which may affect the estate.^ 

1909. Puisne Mortgagee v. Prior Mortgagee_It then follows that a 

pLiisue mortgagee possesses rights both under and against the mortgagor. 
As against tl^ prior mortgagee he possesses the same rights as the mortgagor 
possessed. But \vhei|? Obviously only at the time the right is sought to 
be emrcised. llie ftature of these rights depends upon the nature of the 
security, but the principal right of tlie mortgagor is that of redemption, the 
corresponding rights of the mortgagee being one of foreclosure or sale. The 
right of the mortgagor to call for accounts is one which can only arise when 
the mortgagee is in possession. Such a right may be enforced by the 
second mortgagee, and the first mortgagee is bound to render an account to 
the same extent as if the mortgagor had called for them.W 


1910. Another right which is an incident of the right of sale is that of 
re-purchase under the Civil Procedure Code, and the scope of which will be 
discussed in the sequel.As between two or more mortgagees seeking to 
exercise the mortgagor's rights, priority would determine the preference.t^) 
The right of the second mortgagee to redeem the prior mortgagee has been 
the subject of some controversv. And the question is not simplified if tbe 
prior mortgagee purchases the equity of redemption behind the back of the 


(1) Tarn v. Turner. 39 Cli. D.. 4.50 (400): 
Khubchnnd v. Kalian Dan. 1 A. 240 (244) 
F.B.: Ali Hasan v. Dhirja. 4 A. 518 (524) • 
Sirhadh Rai v. Ragunnfh. 7 A. 508 (674). 

(2) Shridhar v. Atntnrnm. 7 P. 45.5 

(458) : Shridhar v. Krtshnaji. 12FB *>72 
(275). ^ ~ 

'8) Per Kekewicli. J., in Tarn v. Turner. 
39 Ch. D.. 4.50 (460) ; Venkata v. Kannni. 
5 M. 184 (1801 : Damodar v. Xaro. 0 B. 1 ] ; 
Radhahni v. Shamrao. 8 B. 108. 

(4) Mainland v. Upjohn, 41 Cli. IX. 
j 26 « 

(5) Pt. II, O. 34. T, 5. Comm. post. 


(0) As to which see ss. 48 & "8 ; it ww 
fit one time Jield that if a second anci 
third rnortaa^ee are both equally desirous 
of redeemingr the first mort^acee has it 
in his power, if he be so minded to give 
the preference to which of the two he 
pleases. iPrr Wo^'d. V.C.. in (BnUs^ v.. 
Johnson. Joh.. 314) but this is certainljr 
not now the law in England ; Wtst Tdondon 
Commercial Bank v. Belionce. rfr.. Society $ 
29 Ch. D.. 054 (060). Indeed, the view 
takes ‘fto notice of priority on which the 
right to election depends p. 060). 
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puisne mortgagee. The question presents no whwc tin- prior 

mortgagee is, as such redeemed, in which case the right of the subsequent 
mortgagee to redeem him is unquestionable*. Hut where the prior mortgagee 
acquires the equity of redemption of the mortgagor, the two rights may or 
may not coalesce and there may or mav not be merger; if there is then the 
question would present no difficulty, for in that case, having ceased to be 

could not be redeemed by the subsequent mortgagee, nor 
could he exercise his rights as a mortgagee as against liim.d) But a 
question of ^eater complexity arises where the prior mortgagee has acquired 
the equity of redemption behind the back of the puisne mortlageo, especially 
if the acquisition has been made through Court in a suit to which the junior 
mortgagee should have been but was not made a party. In that case the 
puisne mortgagee might well urge that a failure on the part of . the prior 
mortgagee to implead himi should not enable him to improve his position by 
depriving the pusine mortgagee of his right of redemption. On the other 
hand, the prior mortgagee may claim that the effect of his decree is to 
transfer the equity of redemption, so far as regards the mortgagor and as tlie 
assignee of the equity of redemption, ho has the last right of redemption in 
the same way as if the mortgagor had conveyed him liis right of redemption. 
Ihe soundness of this contention must depend upon the validity and effect <»f 
the decree passed behind the back of the puisne incumbrancer, and although 
cases could be cited m support of either view,( 2 ) the better view appears to be 
that a puisne rnortgagee is not bound to treat a decree, to which ho M-as 
designedly made no party, as creating any right prejudicial to his claim 
Any other view would be subversive of the principles that no party should 
be damnified by a decree to which he was not a party, and that the prior 
mortgagee should not profit by his own wn^ng. But this leaves other ques¬ 
tions still undecided ; namely, those in which the misjoinder was innocent, 
as when he had no notice of the puisne mortgage, or where his decree 
operates as merger extinguishing his prior security.In view of the rule 
enacted in section 101 the latter question is comparatively simple though 
distinction between a mortgagee as such, and one whose rights have merged 
into new and higher rights, appears to have been ignored in several cases 
where the question as to the rights of such mortgagees has come up for 
determination.W But since there can bo no merger unless it is beneficial to 
the mortgagee,(^> it follows that where a prior mortgagee in execution of his 
decree on the mortgage purchases the equity of redemption, the subsequent 
mortgagee cannot compel him. to redeem, since the purchaser can still take 
his stand upon his mortgage. Tf, however, the subsequent mortgagee was 
not made a party to the suit on the prior mortgage, all that he can claim 
under this section is to redeem his prior mortgagee on paying off what is due 
on the mortgage, and thus obtains possession of the property.This is a 


(1) Raghunath v. Juravon, 8 A. 105; 
Perumal Kaoeri. 18 M. 121 ; Rndfuibrn' 
V. Shammo, 8 B. 108; DulU^h Dwt v. 
Lakahman Da*, 10 B. 88. 

(2) Eq. MuAammod v. Kalyan, 18 A. 
189 in which the mortftaKW though not 
joined was held bound by the remilt of 
the decree; Contra Ram Sarain v. Band* 
Ptrafuid, 31 C. 737 (742): See them and 
other cams diBcusaed under O. 34 r. 1, 
Comm. poat. 

(3) ilftr BuMuff V, Pandytnan, 11 C.L.J. 
889 ; 6 I.C., 842, Nidhi Ram ▼. Sarbtwr, 


14 C.W.N. 4.39: 5 I.C. 877 ; SuUa ViUil 
V. Kommbath, 21 M.L.J. *213. F.B. 

(4) See S. 101, Comm. 

(.5) S. 101, po*t. Comm. ?- 
(6) De*a* Lallu Bhni y. M*Jt>dii*. 22 B. 
390 (302. 393): following Mqhvu Manor 
V. Togu Oka, 10 B. 224 ; Shivrgm-v. Oenu, 
0 B. 516: Naran v. Dolataram, ib.. 538 ; 
Snnkana v. Virupakah/tpfi, 7 B. 14f); 
Rndfuihai v. Shamrav, 8 B. 108; also lo 
the same effect; Muhammad v. Mtin 
Ringh, 9 A. 125; Onjadhur v. Mulchand, 
10 A. 620; hlamdnr v. Knrnmrnji. )3 A. 
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right which he may exercise even though the mortgaged property may have 

sold to :i purchaser.<0 lu this respect the law accords with the English 
nile.^ 2 ) Jim tiiis must be taken subject to the rule (although the Bombay 
cases seem to have overlooked it), that where it appears that there was an 
intention to merge his security, the prior mortgagee can no longer fall back 
ui)on his mortgage. And it has been held that where the owner of an equity 
of redemption pays off a mortgagee and takes an assignment of the mortgage, 
and the documents or circumstances shew an intention to keep alive the 
security, it is not extinguished, but enures for the benefit of the owner of the 
equity of redemption.This rule is the inevitable consequence of the doc¬ 
trine "that one right does not merge into another unless so intended by the 
parties. Formerly in similar cases it was said that “ a person who borrows 
money cannot be his own weditor, or set up an incumbrance of his own 
Mgainst his creditor. But this is a legal refinement which has long since 
ceased to have any value. 

1911. A puisne mortgagee redeeming a prior mortgagee who has fore¬ 
closed behind his back, is not himself liable to be redeemed by the original 
mortgagor. 

1912. The right conferred on the puisne mortgagee to redeem the prior 

mortgagee is a right, and not an obligation, which he is 
Right to redeem bound to discharge before pursuing his remedy against the 
prior mortgage. mortgagor. Nor is it his only right against the prior 
mortgagee. It was however, at one time, held by the majority of the Full 
Bench of the Allahabad High Court.(6) that the puisne mortgagee could not 
bring to sale the property mortgaged to him without first redeeming the pnor 
mortgages. Mahmud, J., however, in his dissentient judgment pointed out 
that the section “ falls short of sustaining the proposition that the payment 
of a prior incumbrance is a condition precedent to the enforcement of a 
puisne or mesne simple mortgagee or that such puisne or mesne mortgagee 
is bound to wait for enforcement of his security till the lapse of the term 
when the prior mortgages become redeemable. This view, which has 
now received legislative sanction^) was in full accord with the earlier cases 
of the same Court<9> and of the leading cases of two other High Courts<*®) and 
it had received sanction from the highest authority of the Privy Council 
which, in a similar case, upheld the order for sale.t^^) It was then settled 


.315 ; Dip Narain v. Hint Singh. 19 A. 
527 ; Q-tngn. P’osad v. rxind Mortgage Bank, 
L.R., 21 Cal.. 3G6 (368) ; O.A. to P.C., 
the judgment was reversed on onother 
point. 5, p. 376; Debendra Narain v. 
Ramtaran, 30 C. 599; F.B.; Stvathi V. 
Ratnaaubhayar, 41 M. 64 : Raghoba v. 
Madko Rao, 15 C.P.L.R.. 26. 

(1) Oobind Lai v. Ramjnnam, 21 C. 70 
P.C.; Eebendra Narain v. Ramtaran, 30 
C. 599 (605), F.B. 

(2) 0^/rey v. Chadwell, 2 Vern., 001 ; 
Marred v. Western, ib., G63. 

(3) Thorne v. Cann, [1895] A.C.. 11; 
approving Adams v. Angell, 5 Ch. D., 
034. 

(4) Watts V. Symea, 1 De M. & G., 240 
(244) ; Totilmin v. Steere, 3 Mer., 210, 
reflected on in Thome v. Cann, [1896] A.C., 
11 . 


(6) O. 34, r. 1. Comm, post", Souha v. 
jvhanoo, 16 C.P.L.B. 188. 

(6) Matadin v. Kazim Husain, 13 A. 
132, F.B.; overruled in Ram Shankar v. 
lanesh Prasad. 29 A. 385. F.B.; 

n LaUt Ram v. Mt. Imami, 14 O.C. 217 . 
16 I.C. 403; Aravamuiha v. Kumaraamyr 
7 M.L.T. 230. 

(7) O. 34, r. 1. Expl. 

(8) Ibid., p. 488. . . . 

(9) Chubchand v. Kalian Das, 1 A- 

Sirbadh Rat v. Raghunath, 7 A. 1® '' 

Saghunath v. Juravan, 8 A. 105, F.B. _ 

(10) Venealachella v. f 

Gangadhara v. Sivarama, 8 M. 246 , • 

Ram V. Kutubttddin, 22 C. 33 ; 

Brahmadeo, 1 C.L.J.. 377 (350). - 

(11) Umes Chunder v. Eahur 

18 C. 164, P.C., referred to m KarUt Bam 

V. Kutubuddin, 22 C. 33 (44) (45). 
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what has since been expressly enacted that the puisne mortgagee is entitled 
to bring the property to sale without redeeming but subject to the prior 
incumbrance. But where the prior mortgagee has acquired the equity of 
redemption of the mortgagor, it would appear that the second mortgagee is 
not entitled to bring to sale the mortgagor's interest, bcfunar 1 / )u> lomji r 
exists in the mortgagor, but has passed into the hands of the first mortgagee 
who can resist the claim for sale, on the ground of losing his priority. 
But even in such a case the puisne mortgagee may either claim to enforce 
his security subject to the first mortgage,tz) or to redeem the prior rruirtgage 
and then work out his own remedy. In such a case the puisne mortgagee’s 
suit cannot be treated as a suit for redemption os against the prior mort- 
gagee, and no separate court-fee would be separately leviable for the purpose 
inasmuch as redemption of the prior mortgage is not a relief he substantially 
claims in the suit, but is a mode by which to approach his goal.t^) Of course, 
the money paid by the second mortgagee for redemption of the prior mort¬ 
gage is subject to the condition that the prior mortgagee is able to give him 
a valid discharge, from his prior incumbrance failing which he is bound to 
refund him his money as on a failure of consideration. So where on the 
creation of two mortgages, A and B, the latter, the puisne mortgagee sued 
on his mortgage, and himself purchased the mortgaged property, whereupon 
A sued out his security and proceeded to execution when B compromised 
with A whom he paid Ks. 215 on condition that he set the property free from 
his mortgage. This he was unable to do owing to the objection of a third 
party interested in the equity of redemption. A thej*eupon proceeded with 
his own execution and brought the property to sale and it was purchased by 
a stranger. B then naturally sued A for the refund of his money and the 
Court naturally allowed his claim holding that A could not execute his own 
decree and have B’s money too.<^) 

1913. The wisdom of exercising the right of the second and subsequent 
mortgagee to redeem the prior mortgage must in a great measure depend 
upon whether the latter is enMtled to release the property comprised in the 
redeemer’s mortgage which is the primaiy purpose of such redemption. If. 
therefore the properties and parties in the two mortgages are not identical, 
•questions, of apportionment and other equities might arise which may all be 
abjusted by a single suit or simple redemption. But. on the other hand, 
he must be careful not to make two suits out of one, otherwise he might find 
himself confronted by the insuperable bar of res judicata. Such was the 
fate of the plaintiff, one Bhura, who was the second m-rtgngee of two-thirds 
share of two co-parcenary members of a joint Hindu family whose manager 
had previously mortgaged the entire property with possession to one Sali- 
gram. Bhura sued on his mortgage, joining the three co-parceners and the 
prior mortgagee Saligrnm offering to redeem the latter, and praying for sale 
of the entire property if the prior mortgagee received his mortgage-money 
otherwise he prayed for sale of only the two-thirds mortgaged to him, if the 
prior mortgagee accepted only two-thirds of the mortgage-money. Bhura had 
to settle with the prior mortgagee under the erroneous practice set current by 


(1) KarUi Ram v. Kulubuddirtp 22 C. 33 
(46); explaining Oaya Prasad v. Solik 
Prasad, 8 A. 682 ; Har Prasad v. Bhagwan 
DaSt 4 A. 100; Mxdchand v. Lallu, 6 B. 
404; Parsi v, Oirattd, (1885) A.W.N., 156. 

(2) Sufjiram v. Barhamdeo, 1 C.L.X 
837 (360. 361). 


(3) C/. tSurjiram v. Barfutmdso, 1 C.L.J.« 
337 ; th contrary )ie1d in Ohxdazi v. Faki 
Rhah, 17 C.P.L.R., 139 (144, 146), is un¬ 
supported by principle or precedent. 

(4) Oulab Rai v. Ram Rau 10 I.C. 
(<^1.) 670. 
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a c«Tse(*> wliich for long dominated the procedure of the Courts subordinate 
to that High Court, under which a second mortgagee was precluded from 
bringing the mortgaged property to sale subject to the prior mortgage. The 
Court gave Bhura a decree for sale of only two-thirds subject to his redeem- 
iug Snltgram’s entire mortgage. Bhura applied and appealed in vain for 
sale of the excluded one-third share; eventually suing for possession of it on 
the strength of his redemption, but the Court threw out his suit as res 
judicata, which undoubtedly it was in view of the relief asked for and refused 
in the previous suit.f^^ But such a case is not likely to arise again unless 
the puisne mortgagee puts his head into his own noose by complicating his 
suit by challenging decision upon <liverse claims which he had better let 
alone till he has settled with his prior mortgagee, or his own mortgagor. 
If he sues on his own mortgage, it would be impolitic as he is no longer 
required, to make the prior mortgagee a party defendant, unless he does 
not mind that he is himself redeemed by his prior mortgagee. A second 
mortgagee brought a suit on his mortgage making the transferee of the 
prior mortgagee party to the suit, and obtained a decree for sale, which 
he proceeded to execute, whereupon the prior mortgagee claimed to redeem 
him on the ground that he was entitled to save from sale the property 
which stood as security for his mortgage-debt, and which the Court allowed 
on the ground that the prior mortgagee was impleaded "in order to give 
him an opporttinity. if he wishes, to pay off the second mortgage, if the 
mortgagor refuses to pay it off, and so to save the property which stands 
as securit}' for his mortgage from being sold.”<®> But this need not 
necessarily have been the plaintiff’s purpose, while unless the prior mort¬ 
gage was possessory, the mortgagee is neither entitled nor bound to save 
the mortgaged property, from a sale in which his prior rights remain 
undisturbed. 


1914. Though the Legislature has now definitely overruled the view long 
maintained in Allahabad that a puisne mortgagee could not realize tis 
security in a suit of his own without joining the prior mortgagee whom he 
is bound to redeem (§ 1912), still that Court even now maintains that should 
the second mortgagee implead the prior mortgagee in possession he cannot 
realize his security by sale of the mortgaged property subject to the rights 
of the first mortgagee, whom he must redeem as a condition precedent to the 
realization of his owti security. (•*> 'rhe first mortgagee is thus a Tartar whom 
the puisne mortgagee in Allahabad would do well to leave severely alone, for 
now that he need not join him at all, if perchance Ke joins him as a proper 
though not a necessary party, he won’t find it easy to get rid of him without 
redeeming him nolens volens.(^'> This would also seem to be the view taken 
in Madras, in a case decided before the present Procedure Code, though the 
rule there is not regarded as inflexible and might be departed from on a 
sufficient cause being shown, the rule being upheld there to avoid multi¬ 
fariousness.It is submitted that the practice if old must now ^eld to the 
pressure of the new Code.(^ 


(1) Mata Din v. Knzim Husain^ 13 A. 
432, F.B.; overruled in Rayn Shankar v. 
Oane^h Praaad, 20 A. 385. F.B. 

(2) Bhura v. Ohure, 8 A.L.J. 352. 

(3) Bhajafiari v. Oajendra. 37 C. 282. 

(4) Manohar Lai v. Rom Bobu. 34 A. 
323 (327» 330) ; contra Debendra Naraiy^ 


V. Ramtaran. 30 C. 599, F.B. dissented 
from. 

(3) Ibid. 

(6) (1908) Cangayam v. Oomptrtz, 31 
M. 425. 

(7) O. 34. r. 1, Comm. post. 
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1915. Since the second and subsequent mortgagee have been liere "iven 
UmiUii same right against their senior mortgagee as t)u' nioil- 

. g5‘gor. they are necessarily subject to the same period of 

limitation. So \yhen a property has been sold in execution of a decree 

obtained on a prior mortgage to which suit the seooml mortgagee was no 

party, the time within which the second mortgagee has to sue him for 
ademption, commences from the due date of the mortgage-debt, and not, 
from any later date when he nruiy have purchased the property, and the same 
^le applies to his transferee..\ml as reganls the period allowed ilie 
Court held his suit to be limited by art. 132. art. 148 (giving sixty vears) 
being inapplicable; “The omission of the prior mortgagee to include the 
second mortgagee in his suit has been held by this Ckiurt not to deprive the 
^cond mortgagee of his right to redeem the prior mortgage, but it cannot be 
held that this interpretation of the law. which is intended merely to save his 
right as second mortgagee, gives him any additional right, or extends the 
period during which, under the law. he can sue to enforce his rights. The 

right to redeem was held, not to be lost. It was not held, and. in our 

opinion, it was not intended to be hold, that a fresh period to enforce his 
right to redeem under his mortgage was given to liim from the date of the 
purchase.” But it is submitted that apart from ” fresh period ” the second 
mortgagee had the limitation prescribed by art. 148. and that the limitation 
could not bo whittled down by the mere fact that the right of redemption 
h6re ftllowed to the puisne mortgagee has for its imderlying purpose th6 
realization of his own security.<2) 


1916. Prior Mortgagee v. Subsequent Mortgagee.—In a competition 
wh« * MiA# «ucccessive mortgagees the question of prioritv 

morteaeee Inclu- instance he determined with reference to 

dea, riie rule enacted in section 48 (§ § 831—8.52) subject to the 

niles en.acted in section 78 and 101. (renerally speaking, 
priority counts as from the date of execution, and where the mortgagee 
takes another deed in renewal of his former mortgage, he does not neces¬ 
sarily forfeit his priority on that account.The fact that he had obtained 
a decree on his mortgage, or had obtained a lease in substitution of his 
mortgage would not suffice to extinguish his priority.The rights of the 
prior mortgagee against the subsequent mortgagee are so far as regards 
possession^) foreclosure and sale, declareil to la* irlentical with those which 
he has acquired against the mortgagor. In cases where the security is 
ample or the subsequent mortgagee exercises his option to pay him off. such 
rights would not be called into requisition. But where the prior mortgagee 
has had to enforce his security to the detriment of the subsequent mort¬ 
gagee, the exact nature of his rights should be clearly ascertained. In the 
first place the prior mortgagee cannot enforce all his rights against the 
subsequent mortgagee, which he can enforce against the mortgagor, for 
they are declared to be only ” so far as regards redemption, foreclosure 
and sale of the mortgaged property.” Thus then, if the mortgagor has 
entered into a personal covenant to pay. the prior mortgagee could not 


(1) Nidhi Earn v. SurbeA^r, 14 C.W.N. 
480 ; 5 I.C. 877, m which Art. 132 and not 
Art. 134 or 148 of tho Limitation Act wan 
held to apply to redemption. 

(2) See the eubject further diaouMHe<l 
under O. 34, r. K Comm. poH» 

(8) B. 101, Comm poH. Rahimun* 


V. Badri Daifs, 33 A. 368 ; YtUnpadi 
V. Srinum ^fadhtm. 21 M.L.J. 811. 

(4) Kanhaya v. Chidd^ Singh, 7 A.L.J. 
084. 

(5) ** Poeaension in omitted from the 
Aection. which U otlierwi^ ill diafted 
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enforce the covenant against the subsequent mortgagee. The utmost then 
that the second or subsequent mortgagee can do is to forego his security 
and suffer the prior mortgagee to foreclose or sell the property mortgaged 
to him. Tlie puisne mortgagee is thus a necessary party to the prior mort¬ 
gagee s suit, in which he must be joined. If, however, he fails to implead' 
him and obtains a decree behind his back, the latter is in no way bound by 
flu" decree ;(!> and he has in such a case a remedy which has already been 
before set out. 


1917. Third paying first mortgagee.—From the foregoing discussion 
it will be clear that it is by no means necessary that the order of redemption 
should be in a consecutive inverse order: since if the third mortgagee 
redeems the first, he becomes entitled to be subrogated to the rights of the 
first tnortgagee which he can hold up as a shield against the second 
mortgagee. 


1918. Position of the Prior Mortgagee Purchaser.—On the other hand, 
if the mortgaged property was sold to a purchaser in execution of a sale- 
decree to which the subsequent mortgagee was not a party, the former 
would, so far as regards the latter, stand in the position of the prior mort¬ 
gagee.Thus, then, while the rights of the prior mortgagee may be 
unaffected, the persons who may enforce those rights may have changed 
l)y the previous litigation. A prior mortgagee who has obtained a decree 
for sail’ and purchased himself the mortgaged property acquires the mort¬ 
gagor’s equity of redemption by force of which he may redeem* a subsequent 
mortgagee ;<**>* so a prior mortgagee who had acquired the equity of redemp¬ 
tion of the mortgagor, charged to the extent of a subsequent mortgage, was 
allowed to redeem him in a suit in which the latter sued to redeem prior 
incumbrances, so as to make his own charges first on the property.<®> A 
first mortgagee obtained a mortgage-decree without making the second 
mortgagee a party to his suit, and in execution thereof purchased the 
property and obtained possession. The second mortgagee then brought a 
suit on his mortgage, making the first mortgagee and purchaser a party to 
his suit and obtained a decree, subject to the rights of the first mortgagee. 
In execution of this decree he purchased the property, subject to the first 
mortgagee’s right. It was held that the rights of the first mortgagee 
included the right to retain the possession till he could be redeemed in a 
proper redemption-suit.(6) The right of the prior mortgagee to redeem the 
subsequent mortgagee on his acquiring the mortgagor's equity of redemption 
whether bv foreclosure or sale in a suit to which the subsequent mortgagee 
was not a" party has been categorically affirmed in Bombay.t^ while it has 


(1) O. 34, r. 1, Comm, post; Umes 
Cktinder v. Zahur Faiinw, 18 C. 164, 
P.C.: Qobind Lai v. Bam Jayutm, 21 C. 
70, P.C.; explftined in Debendra Narain v. 
Bnmiaran, 30 C. 599 (005). F.B.; Mir 
Eusuff v. Patichanan, 11 C.L.J. 639 ; 
6 I.C. 842 ; Nidhi Ram v. Sarbessur, 14 
C.W.N. 439 ; 5 I.C. 877 ; MuUa ViUil v. 
Roranibath, 21 M.L.J. 213, F.B.; see 
ante under s. 74. 

(2) Mhd. Ibrahim v. Andiika Pershad, 
39 C. 527 P.C.; Nachiappa v. Periacuppan. 
18 I.C. (R) 487. 

(3) Radkabhai v. Shamrao, 8 B. 188: 


Qobind Lai v. Ramjanam, 21 C. 7 
Debendra Narain v. Ramtaran, 30 C. 5^ 
(005), F.B.; Hasanbhai v. Umaji, 28 B. 
163(163). . „ 

(4) Rangasamy v. Jefhi Badi, "6 1“ 
484; Hasanbhai v. Umaji, 28 B. los 

(163). „ . 

(6) Umesk Chunder v. Zahur Faitma, 

18 C. 164, P.C. .. 

(6) Mahomed Karim v. 1“ 

M.L.J.R.. 347. „ 

(7) Hasanbhai v. Umaji, 28 B. 163 

(163), relying on s. 91 (o) (?• v-)- 
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been, as categorically denied by the Calcutta and other Courts.Jiut if 
the Bombay view be correct, the prior mortgagee would steal a march over 
the subsequent mortgagee by keeping him ignorant of the suit iu which he 
acquires the mortgagor’s interest. (§§ unic). Moreover while in England 
a foreclosure is in a sense considered as a new ])urehase of the lan<l,0 it is 
a question whether the same view is countenanced by O. 34, rr. 2 and 3 
of the Code of Civil Prooeduret^) which, presumably in the event of non¬ 
payment of the decretal money, imply the annihilation of the mortgagor s 
right to redeem and not of its transfer to the mortgagee. Anyway the right 
is one which the mortgagee may exercise at his option. 


1919. It has been stated before, that in view of O. 34, r. 1 and the 
better antecedent opinion a puisne mortgagee is not bound to join the prior 
mortgagee in a suit to enforce his own mortgage. But the same rule does 
not hold good in a suit by a prior mortgagee to enforce his own security, 
since there can be no adjudication of the prior rights without extinguishing 
those subordinate to thern.(^) But where the parties and properties com¬ 
prised in the two mortgages arc not identical, recourse will necessarily be 
had to the other provisions of the Act to adjust their mutual rights in the 
same suit by apportionment, marshalling or otherwise. So where A was 
the first mortgagee of a certain house in Calcutta, B held a second 
mortgage over the same property and sonwe other property in the mofussil. 
A sued on toot of his mortgage impleading B who prayed for a decree in 
his favour for the amount of his claim, and for a direction that, in the 
event of the Calcutta property proving insufficient to pay the first mortgage 
and his ewn, the mofussil property might be sold by the High Court: but 
the Court held that in A's suit B could only obtain any surplus sale- 
proceeds of the property in that suit, and could not obtain any relief 
respecting the mofussil property.<5) A in 1894 mortgaged certain lands and 
a life policy to a bank to secure present and future advances. Three years 
later, he mortgaged the same lands, but not the policy to B to secure £700 
and interest. B had notice of the prior nrmrtgage to the bank to whom he 
gave notice of his own mortgage. On that date A was indebted to the bank 
for £1.963 for which it held A'a promissory notes which were renewed from 
time to time up to 1903. After B’s mortgage A had overpaid the^ bank tne 
sum due to it on the date of B’« mortgage. In 1904 A closed his accouno 
with the bank which shewed €1.654 ns due to the bank. A died^ in 1907, 
when the bank realized the policy money which it claimed to credit ogaiiwt 
the over-draft of 1904 claiming €1,963 and interest still charged on the 
mortgaged land, but the Court held that B had the right to c<^pel the 
bnnk to discharge pro ianio the debt due to them on the date of B a m^- 
gage out of the policy money in exoneration of the lands subject to B a 
mortgage, and that B’a mortgage had priority as against the lands mortgaged 
to the bank.W 


(1) Debtndm Narain v. Ram Taran, 30 
C. 690 (605) P.B.j Ram Naih v. Brahma-^ 
moyi, 1 C.L.J. 631 : Surja ProAod v. Raj 
Mohan, S C.L.J. 478 (480): MuJia VUUl 
V. Korambatti. 21 M.li'.J. 213 F.B.: tala 
Ram V. Mt. Imami, 14 O.C. 217 ; and see 
O. 34, r. 1, Comm, po^tt. 

(2) Oathbome v. Searfe, 1 Atk. 602; 
Heath V. Pugh, 6 Q.B.D.. 340 O.A.; Pugh 


T. Heath, 7 App. Cas., 236 (239). 

(3) Act V of 1908. , . 

(4) Venkatagiri v. Sadagopachanar, 10 

t.C. (Mad.) 83. „ ^ _ 

(6) Sarat Chandra v. Nahapiet, 37 C. 

(6) Chuje'e EHaU (In re), [1914] 1 Ir. 
R.. 180. 
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1920. The statonierit that the prior mortgagee may for the purpose of 
foreclosure or sale treat a subsequent mortgagee as his own mortgagor, is 
then too wide; since the subsequent mor^agee also possesses rights of his 
own which he has to protect in his competition with other incumbrancers 
whether prior or posterior to himself. Consequently, while the prior mort¬ 
gagee is entitled to foreclose down all his subsequent mortgagees, he cannot 
be permitted to do so. if by so doing he would unnecessarily jeopardize the 
latter’s security.(i) In other words, the rights of the prior mortgagee as 
much as those of the puisne mortgagee are subject to the other rules enacted 
in the .Act, inchiding those relating to marshalling(2) and contribution.W 

1923. It has been remarked before that the section leaves out of 
account the first mortgagee, but this is transparently an omission which 
could not affect his rights. The first mortgagee would then be entitled to 
the same rights which the section centers on prior mortgagees. 

,, , 76. When, during the continuance ...of 

mortgagee In the mortgage, the mortgagee takes possession 
poescssion. qj mortgaged property,— 

(a) he must manage the property as a person of 
ordinary j)rudence would manage it if it were 
his own ; 

(&) he must use his best endeavours to collect the rents 
and profits thereof; 

{c) he must, in the absence of a contract to the 
contrary, out of the income of the property, pay 
’ the Government revenue, all other charges of 

a public nature accruing due in respoct thereof 
during such possession and any arrears of rent 
in default of payment of which the property 
may be summarily sold; 

{d) he must, in the absence of a contract to the con¬ 
trary, make such necessary repairs of the 
property as he can pay for out of the rents and 
profits thereof after deducting from such rents 
and profit's the payments mentioned in clause 
(c) and the interest on the principal money ; 

{e) he must not commit any act which is destructive 
or permanently injurious to the property; 

(/) where he has insured the whole or any part of the 
property against loss or damage by fire, he 


(1) Oangram v. Qomparty, 31 M. 428. 

(2) S. 81. 


(3) S. 82. 
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must, in case of such loss or damage, apply 
any money which he actually receives under 
the policy or so much thereof as may be 
necessary, in reinstating the property, or, if 
the mortgagor so directs, in reduction or 
discharge of the mortgage-money; 

{g) he must keep clear, full and accurate accounts of 
all sums received and spent by him as mort¬ 
gagee, and, at any time during the continuance 
of the mortgage, give the mortgagor, at his 
request and cost, true copies of such accounts 
and of the vouchers by which they are 
supported; 

(h) his receipts from the mortgaged property, or, 
where such property is personally occupied by 
him, a fair occupation-rent in respect thereof, 
shall, after, deducting the expenses mentioned 
in clauses (c) and (d), and interest thereon, be 
debited against him in reduction of the amount 
(if any) from time to time due to him on account 
of interest on the mortgage-money and, so far 
as such receipts exceed any interest due, in 
reduction or discharge of the mortgage-money; 
the surplus, if any. shall be paid to the 
mortgagor; 

(i) where the mortgagor tenders, or deposits in 
manner hereinafter provided, the amount for 
the time being due on the mortgage, the 
mortgagee must, notwithstanding the pro¬ 
visions in the other clauses of this section, 
account for his gross receipts from the mort¬ 
gaged property from the date of the tender or 
from the earliest time when he could take such 
amount out of Court, as the case may be. 

If the mortgagee fail to perform any of the duties 

imposed upon him by this section, ho may, 
Lou oceuioBod ^hen accounts are taken in pursuance of a 
hu detouit. decree made under this chapter, be debited 

with the loss, if any, occasioned by such failure. 
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to surplus. 
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Waste. 
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Insurance. 
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Mortgagee's liabi¬ 
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Effect of Tender by 


and profits. 


lity to Account. 


‘Mortgagor. 
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Mortgagee's leases. 

4943. 

Extent of liability. 

19,58. 

Loss occasioned by 

1933. 

Where mortgagor 

1946. 

Scrutiny of Ac¬ 


the Mortgagee's 


remains in pos* 


counts. 


Default. 


session. 

1949. 

Refusal to account. 




1922. Analogous Law. —This section enacts a rule which is the 
counterpart of section 72. Its provisions are generally borrowed from the 
other Acts, and taken as a whole it formulates an equitable rule of law 
well recognised by the Couris(i> and enacting, as it does, a rule consistent 
with “ justice, equity and good conscience ” it is equally applicable to 
provinces where the Act itself is not in force.The section, of course, 
provides only a cumulative remedy, and is not intended to operate as a bar 
to other remedy which the mortgagee may have under the law'.(*> 

1923. Clause (a) is the same os section 15 of the Trusts Act,(^) and 
section 151 of the Contract Act.(®> Later clauses expressly lay down and 
enlarge upon what is generally implied in the first clause. Clause (b) is 
borrowed from the third and fourth clauses of section 23 of the Convey¬ 
ancing Act;(®) clause (j;) from section 19 of the Trusts Act,t^> which is 
analogous to section 213 of the Contract Act.<®> and which lays down the 
duties of an agent who in this respect closely resembles the mortgagee.W 
Clause (h) is more specific than section 60 of the Contract Act.OO) Clause 
(i) is analogous to section 84, and the last clause states succinctly what is 
contained in section 23 of the Trusts Act.OD The marginal notes appended 
to the draft section indicate the source of law here enacted.02) 

(1) Kundunmal v. Kashi Bai, 26 B. 

363 ; Jaijit Bai v. Qovind, 6 A. 303 (309); 
c/. Kadir Moidin v. Nepean, 26 C. 1 (6) 

P c 

(2) Kadir Moidin v. Nepean, 26 C. 1 
(6), P.C., in which the rule was applied 
to Lower Burma where the Act itself 
waa not then in force. 

(3) Shivaehidambara v. Kamakshi, 33 
M. 71. 

(4) Act n of 1682. 

(5) Act IX of 1872. 

(6) 44 & 45 Viet., c. 41. 

(7) Act II of 1882. 

(8) Act IX of 1872. 

(9) I^ord Hardtoicke v. Vernon, 14 Ves., 

610. 

(10) Act IX of 1872. 

(11) Act II of 1882. 

(12) Against cl. (a)— Parhhudas Dhon- 

du, 2 B.H.O.R., 222; 8. 161, Act IX of 


1872 ; Fisher. § 1630. (b)—Mayer v. 

Murray,^^ Ch. D.. 427 ; Choti Lai v. Kalka, 
(1875) N.VV.P., H.C.R., 100. (c)—FaiJ*. 
V. PuruahoUam, 2 B.H.C.R., 231 : Maeph-t 
113, 119; 4 Y. & C. Appx., 607 ; Fisher, 
§ 1530. (d )—Jogendranath v. Raj Naraxn, 

9 W.R.. 488. (/)—Maeph., 118, 119. 

citing 7. N.W.P.. H.C.R.. 436; 9 N.W.P- 
H.C.R., 1 ; Act I of 1877, s. 64. (ff) Ma- 
khanlal v. Shrikrishna, 2 B.L.R. 44 (w)> 
P.C.; Amttrooddttn v, 6 W.R»» 

63, Meeph., 119. (fc)—(Case cannot be 

traced). 6 B.H.C.R. (A.C-). 186; 
hakar v. Pandumngy 12 B.H-C.B.* ^ ♦ 
Madhahxnodt v. Kripamoyee^ 10 B.L.lv*» 
386, P.C.; Raghonath v. Luchmun, 1 Agra.* 
132; Jajfree Begum v. VyjbUf 3 Agra* 
631; when he cultivates; Raghun^h v. 
Baraik Oetreedharte^ 7 W.R., 244; KoMf- 
lapoody v. Vuiwvoyf 12 M*LA«> *• 
Maeph.t 150, 160. 
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An exception to clauses (6). (</), {g), and {h) is provided by the next 
section. 

1924. The first two clauses impose a duty which the mortgagee must 
Extent, ot the perform notwithstanding any contract with the mortgagor, 

to the contrary, and except the next two clauses which 
may be overridden by a contract, the rest of the section similarly imposes 
an obligation on the mortgagee which he is bound in any case to discharge, 
The section does not apply to a case where the mortgage has in fact become 
extinct,(t) or where the possession of the mortgagee is not qua mortgagee, 
The question is one of intention. If the lessee entered into possession as 
lessee agreeing to pay a fixed rent to the lessor his possession being that 
of the lessee he is not chargeable with duties under this section, ff, on the 
other hand, the lease was granted as only a mode for repayment of the debt, 
and the mortgagee was to pay himself the rent in reduction of the principal 
his possession is qua mortgagee and as such he must abide by the rules of 
his section.<3> 

1925. Principle.—A mortgagee in possession is in equity considered in 
some measure in the light of a trustee or bailiff for the mortgagor. 
Indeed, it has been held that a mortgagee in possession is so strictly a 
trustee that he is liable even after a transfer, for the rents and profits 
subsequently accrued, unless the transfer was made by order of the Court 
in a suit for redemption.Agreeably to this view this section generally 
provides that the mortgagee in possession should deal with the property in 
the same manner as would a trustee who is placed in possession of the 
property of his cestui que trust. He is required by the section to take such 
care of the property entrusted to his possession as a mixn of ordinary 
prudence may be expected to take of his own property. It is, of course, 
difficult to define more precisely the amount of care required of a mortgagee. 
The question whether in a particular case the mortgagee has or has not 
taken the care required of him will, in a great measure, depend upon the 
nature of the property, the intelligence of the class to which the mortgagee 
belongs, the state of society, the general usages of life, and other circum¬ 
stances peculiar to each case. But while much may be excused in a man 
of less than ordinary intelligence, the section lays down certain duties which 
a mortgagee in possession perform. And if he does not. the last 

paragraph lays down the remedy the mortgagor has against him. 

1926. Meaning of Words.— " During the continuance of the mort¬ 
gagee see under section 72 (§§ 1836—1841). For other words see infra 
under different clauses. 

1927. Possession not as Mortgagee.—The question when the mortgagee 
takes possession of the mortgaged property so as to render himself liable to 


(1) BoMUMn Singh v. Oangaphat. 47 
T.C. (P) 224. 

(2) Mhd. Husain v. Mhd. Asghar. 19 
O.C. 32S ; 37 I.C. 23 (26). 

(2) Kishun Dayal v. Mahahir, 6 Pat. 
I..J. 492; 58 I.C. 291 } Naiha Singh v. 
ChunUaJ, (1918) P.R. 69 { 47 I.C. 364. 

(4) Ooppring ▼. Cooks, 1 Vem.. 270; 
Btntham v. Haineroft, Pr. Ch., 30; Part«r 


V. Caleroft. 0 Madd., 11 ; Hughss v. Will- 
iams, 12 Vos., 493; Maddocks v« Wrtn, 
2 Ch. R. 109; Nation€U Bank v. United 
Hand-in^Hand Co.^ 4 App. Cas., 391 : 
Devnarain v. Naek Pershndf 2 N.W.P., 
217 ; Lowin's Trusts {10th Ed.) 

203. 

(8) Hall V. Reward^ 32 Cli. D.. 430. 
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perform the duties here prescribed is one which must be answered in the 
same sense as a similar expression used in section 72 which defines the 
rnortf'agee’s corresponding rights. (§§ 1836—1841.) It may, however, be 
here added that a mortgagee taking possession of the mortgaged property 
d;)es nut ipao facto become liable to account. For if he takes possession 
as a lessee of the mortgagor.or in a character adverse to the right of 
the mortgagor, it would be impossible to ascribe to him, by any inference 
of law. the conclusion that he intended to take possession, or to receive 
the rents and profits as the bailiff of the mortgagor, or that that relation could 
properly be imputed to him.(2) A mortgagee to whom possession was 
delivered under a contract for sale but which was never followed up by the 
execution of a sale deed is no beter than a mortgagee in possession, and as 
such accovintable for the rents and profits.So in a case decided in 1867, 
it was held that where the Government had confiscated a mortgagee s 
rights for rebellion and given the same to the defendants, the latter became 
a mortgagee in possession and as such accountable to the owner for the 
excess of profits over interest due on the mortgage.But a person who 
was in possession for more than twelve years as an usufructuary mortgagee 
un<ler an unregistered instrument, was held to have acquired a valid title 
by adverse possession as such usufructuary mortgagee, and could not be 
ejected on the ground that he could not prove the mortgage.(5) 
holding the mortgagee liable the first thing to see is that there exists a valid 
mortgage, and then that the mortgagee’s possession is such as_ to clothe 
him with tlu* character of a mortgagee in possession. It is then immaterial 
that his mortgage was non-possessory and that, therefore, his entry was 
wrongful,for so long as the Courts can ascribe his possession to a possible 
title, they hold it to be permissive and not wrongful. He is then bound to 
perform certain duties in connection with the property, notwithstanding 
that he may have entered into a contract otherwise.^ Some of these 
he must perform gratuitously; for others he is entitled, under section 72, 
to charge the mortgagor. Tn both cases, however, he is bound to perform 
the duties specified in this section. It is competent to the mortgagor o 
prove by oral evidence the character of bis mortgagee s possession, and e 
latter cannot urge the bar of section 92 of the Indian Evidence Act m tnc 
wav of such proof, since any contract under which he assumes 
amounts only to a mode of discharge of the mortgage the terms of w 
are not thereby varied.^2) 


• 

1928. The possession of the mortgagee as such, is, of course, 

sive and not adverse to the mortgagor, and so long a® 

HU possession remains a mortgagee he cannot by any act of his render 
not adverse. possession adverse to the mortgagor. So the 

Council remarked: “ As between them (mortgagor and mortgagee) neitber 
exclusive possession by the mortgagee for any length of time short o 


(1) Duddampudi v. Bikkina, (1918) 
M.W.N. 643 ; 49 I.C. 179. 

(2) Per Lord Westbury, in Parkinson v. 
Banbury, L.R., 2 H.L., 1 (16). 

(3) Rt^ertson v. Norris, 1 Giff 421 ; 
Ariyaputhira v. Muthukumaraswamy, 37 
M. 423 ; Barna Charan v. Nimai Mandal, 
(1022) C. 114. 

(4) Salamal Hosain v. Sookh Dayee, 
2 Agra, 116. 


(5) Balkristnamma v. Vinayaka, 

J.R.. 410; following Nallamuthu v. BetM' 

(6) Robertson v. Norris. 1 GA » 

Awadh Singh v. Nanhai. 48 I.C. (N) ♦ 

Prabhadan v. BhikuUd, 2 N.L.R., • 

Ramavalar v. Ttdsi Prosad, 14 C.L.0- 

507(612). ^ m T 

(7) Ramava/ar v. Tulst Prosad, 14 C.L.J. 

507 (509, 510). 
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statutory period of sixty years, nor any acquiescence by the mortgagor not 
amounting to a release of the equity of ivdcmption, will be a bar or 
defence to a suit for redemption if the parties are otherwise entitled to 
redeem. The possession of the mortgagee being that of a trustee a. 

transfer by him would be transfer by a trustee and the transferee would be 
his agent, so that the mortgagee would still be liable for the act of his 
agent.q’he adverse possession of the mortgaged property of a stranger 
both against the mortgagor and the mortgagee may have the effect of 
extinguishing the equity of redemption, although as against Ihe mortgagee 
the period of redemption may still be running. For a trespasser acqviires 
by prescription a title indefeasible in law by all rightful claimants, and the 
fact that the mortgagee had entered into possession under the mortgage 
does not affect the question.<3) Nor would the principle contra non vaicnfent 
agere nulla currit prascriptio affect it.(^> Since the i>?ortgagee*s possession 
is not adverse to the mortgagor it follows that possession of the mortgaged 
property obtained by ouster of a mortgagee in possession, though adverse 
to the mortgagee, is not necessarily adverse to the mortgagor until redenjp- 
tion, when the mortgagor becomes entitled to imniediate possession.(5) 
Similarly, the possession of a person claiming to hold property adversely to 
the mortgagor does not become adverse to the mortgagee who has purchased 
the property at a sale in execution of a decree obtained on his mortgage, 
until after the sale which vests ownership in the property in him.^^) 

1929. He must manage with ordinary prudence_ .Although the 

Qj mortgagee in possession is not a trustee of the mortgagor 

' with respect to the mortgaged property still his duties are 

akin to those of a trustee.As l>ord Brougham said: “ Tlie mortgagor by 
taking possession, changes the relation in which he stands to the estate, 
he becomes quasi owner. He is in some sort likened to a trustee, not that 
he can with any correctness of speech be called a trustee. As such his 
liability to manage the mortgaged property is gauged by the conventional 
standard of a person of ordinary prudence.This standard is, as has been 
pointed out before, by no means an invariable or an indexible one (§ 1343) 
But as it is, it is a fair guide for determining the standard by which tho 
mortgagee’s management w'ould be judged. Ho is bound to comply with 
all the provisions of the Act, for it is a matter of ordinary prudence that 
he should regulate his management in accordance with the directions of the 


0) Khtiiraj Mai v. Daim. 32 C. 312. 
P.C,; MuzaJJnr v. Parhati^ 4 A.L.J.R., 
251 (520). 

(2) HfUl V. Heward. 32 Cli. I).. 430. 

(3) Knnhoo IaU v . Mt. Manki, 0 C.W.N., 
601, following PuUippft v. Tnmrruijit 14 U. 
176; Nand Cootnar v. Brojo Bhokutx^ 4 
W.R., 36; Chinto v. Janki. 16 B. 51 (56) ; 
Ammu V. /fnm/i, 2 M. 226; Cholmontlely v. 
Chinto. 2 J. k \\\ 1 O.A., ih.. 4; BU«ir« 
R., I, contra in Vithoba v. Onngaram^ 
12 B.H.C.R.. 180. 

(4) Prencription dooa not run againni 
a party under dinability or who is unable 
to act**' Cf, M. 7, 8, Indian Limitation 
Act (XV of 1877). 

(0) Bejoy Chundtr v» Kalty Prosumio, 
4 0« 327 (320); Purmartanddas v. Jarnna^^ 


hrti, 10 B.40 : (*h!nto v. Janki. 18 0. 3 

(50, 57): Ammu v. Pamakrhhna. M. 

220 ; Matu}mfned Hu^ohi v. Mulchandp 
27 A. 305 ; Knnhoo T^tU v. Manki Bibi. 
6 C.W.X. 001 (000) ; Purhhudns v. Bhiku* 
Inlp 2 Nag. L.R.* 02. 

( 6 ) Pugh V. Heath. 7 App. Caa., 235; 
Ainutdnr v. Makhan TmI. 33 C. 1015. 

(7) B. L. Rni V. Bhaiya Lai. 24 C.W.N. 

709 P.C. ; 10 N.L.R. 94 ; 58 I.C. 13 ; con- 
tra. Kallyan Doa v. Sheeaiundun. 18 W.R. 
05 ; Janki Singh v, Debt Nan^n. 7 I.C. 
(Cal.), 772 (774); Venkata v. SrinivosQ. 
(1010) 7 148. 

(8) Leith V. IfviM. I Mye. & K. 277 
(286). 

(0) S. 15, Indian Truata Aot (II of 
1882). 
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In thi- al)s(‘ncf of an express contract wtih the mortgagor he is not 
entitled to charge for his personal service as distinct from his expenses of 
ni:in:igeiiu‘iit.<^> He is not, however, bound to bring to bear upon his 
nianageineiit any special skill or extraordinary care even although he may 
possess the former, and be capable of using the latter. Thus where a mort¬ 
gagee itt possession of the mortgaged land instead of letting it to ryots and 
reali^^ing rents in the ordinary way, cultivates it himself, he is not responsible- 
or liable to account for the whole of the profits arising to him by farming 
the land, but only for such profits as he would have realised had he let it 
to a tenant, or as the mortgagor would have realized had he so let it.f*^ 
The mortgagee is not bound to cultivate any particular crop, except the 
ortlinary crop which the lainl is capable of yielding.He imiy cultivate 
it as he likes. He is not- bound to take any particular trouble to make the 
iiitjst of another man’s property.But that does not entitle him to suffer 
a stranger to deal with the property to the detriment of the mortgagor.(W' 
'I’lius, if a stranger is permitted to work mines, the mortgagee in possession 
would be held accountable for the proceeds.But he is not liable for 
waste committed by persons without his permission and under the colour 
of custom. But there is a thin invisible line between such cases and those 
in which the rrmrtgagee may be expected to intervene. A mortgagee in 
possession would be liable for gross negligence amounting to wilful default,. 
as for not making use of facts within his knowledge. But he is not bound 
to (‘ngag<‘ in, .and will not be allowed for speculation and adventure.But 
at the same time the mortgagor is bound “ to afford his advice and aid, 
for the purpose of making the estate as productive as possible. If he com- 
immicated to the mortgagee plans of improvement in his contemplation 
which were disappointed by the embarrassment of his affairs, the Court 
might take a stricter view of the mortgagor’s conduct, "f®) Thus, for 

example, if he knows that the estate is under-let he is bound to give notice 
to the mortg.agee. He cannot lie by, without giving notice, that a greater 
rent may be made, .and come afterwards by way of penal inquiry, to charge- 
the mortgagee with the effect of his own negligence.The mortgagee la 
possession c.annot get rid of his liability by moving the Court to appoint a 
receiver.The duties of a mortgagee in possession are not light, but he- 
must observe the golden mean in his conduct by abstaining, on l-j'® 
hand, from committing wilful waste or default, and. on the other hand, 
embarking on speculation and adventure. If he is shown to hove 
negligent he would be accountable not only for what he has received, but 
for what he might or ought to have received.But the mortgagor mus 
not assume that the mortgagee is bound to show the profits founded upon 
calculations of the years of his management. A mortgagee is not an 
of the continuation of the same rate of profits which his mortgagor was ab 

(1) Neelam v. Vinjamuri, 23 M.L..T. 

699. 

(2) Boniihon v. Hockmorty 1 Vem. 316; 

Chotmondely v. Clinion^ 2 & W. 1 ; In 

re Wallis* 25 Q.B.D. 176 ; In re Roberts, 

43 Ch* D-, 52; Hope Mills v. Cowasji, 

13 Bom. L.R. 161 ; 10 I.C. 748 (762, 763). 

(3) Rxighunaih v. Baraik Qettetdharee^ 

7 W.R. (C.R.)* 244. 

(4) Zora v. Ohandu 192 71. 

(6) Qirjf^i V. Keshavrav, 2 B.H.C.R., 

211 (212, 213, note); PrabJiakar v. Pandu- 
raruf, 12 B.H.C.R., 88. 


(6) Hood V. Easton, 2 Gitt.f 692, O.A* 
(compromised), 2 Jur.* 917. 

(7) Anon, 1 L.J., Ch., 119. 

(8) Hughes v. Williams, 12 Ves., 49^ 
(496). 

(9) Per Erskine, L.C., in Hughes v. 
Williafns, 12 Ves.* 493 (495). 

(10) Ibid, p. 496. ^ .. 
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(73) 
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Mayor v. Murray, 8 Ch. D., 424 (427). 
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to raise. Much depends in India on personal qualities. The very change- 
of management an ! possession u\ay cause a falling-off of rcecMpts. I he 
mortgagee in possession is, therefore, not liabli* for the actual profits of the 
land, but for only so much of it- as he had actually cultivated, unless it bo 
proved that but for his gross nuinagement or fraud, he might have received 
more.<i> Therefore an estimate of a preceding rental does not suffice to 
show actual receipts. A mortgagee is not entitled to go into and out of 
possession whenever he likes. When he once takes upon himself the burden 
which is imposed on all mortgagees who are in possession, he must continue 
to perform the duty, and he cannot when he pleases elect to give it ^P- 
Where the mortgagee has not been in possession, ho cannot, of course, be 
responsible for bad management. Thus in a case where the mortgagee 
leased the mortgaged premises to the mortgagor, and the purchaser of the 
equity of redemption claimed damages for neglecting to keep the house in 
repair, it was held that the mortgagee not having been in possession was 
not liable to pay damage.But it would have been otherwise if the 
gagee had been himself in possessions®^ or had created an under-tenure. 

1930. Collection of Rents and Profits.—The mortgagee being some¬ 
what in the position of a trustee and as such bound to 
01 , manage the property prudently, it follows that he is bound 

to use his best endeavours in collecting its rents and profits. 
He is not, however, bound to secure the highest rent apart from other 
considerations. It is enough if he secure a fair rent, and the mortgagor 
cannot complain, if knowing that a higher rent can be secured, he keeps, 
silent, and gives no notice of the fact to the mortgagce.<7> As T^ord 
Erskine, E. C.. said ; “ A mortgagee in possession is to take the fair rents 
and profits, and is not bound to engage in adventures and speculations for 
the benefit of the mortgagor; but is liable only for wilful default. (8) He 
is entitled to charge for the expenses of collection reasonably incurred by 
him («) with' interest.O®) which in the absence of the evidence would be 
allowed for at 10 per cent, on the gross collections.OD (§ 1843) In the 
absence of any express stipulation to the contraryOZ) it is his duty to pay 
rent for any portion of the land he has occupied os a tenant.^®) At one 
time it was held that he was entitled to receive any remuneration for lus 
own’carc and pains.even though agreed to be paid by the mortgngor.OW* 
But this view can no longer be maintained. ’(§ 174.) It would oppenr thnfc 
the mortgagee is entitled to make an allowance for the arrears of rent which 
in spite of due diligence could nob be recovered.Tt is, however, his 


(1) Shah Makhan Lrtl v. SAri Ki^htn 
Singh. 12 M.I.A.. 167 (102. 1031. 

(2) Shah Makhan Lai v. Shri KiJthen 
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(7) Hughes v. WiUiams, 12 Ves. 493; 
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fluty to sec rhat he receives out of the estate all that the mortgagor ought 
to have receiv»-fl. It is his duty to see, nC't only that all assets are realized 
and brought to account, but that the expenses are regulated with care.t^) 
If he turns out a tenant or refuses- one improperly, ho must pay his rent, 
as for other losses occasioned by his conduct.<2) In. the case of an 
English mortgage, it was said by the Privy Council that “ if an English 
mortgiigi'e chooses to fo.'ego the benefit of receiving the rents and profits, 
an<l permits the. mortgagor to take them, it would have no effect as between 
him and the mortgagor. He would have a full right to recover his debt by 
means of the mortgage. I'he only effect would be when some subsequent 
incumbrancer came in. and he hail notice of that claim. In that case the 
rule an<l law of England would be that if after noli'ce he permits the mort¬ 
gagor to receive ihe rents and profits, he exposes himself to the claim of the 
second incumbrancer. This ruling while applicable to English mortgages, 
whf>re the taking of possession by the mortgagee is optional, would, it is 
apprehended, hardly apply to other kinds of possessory mortgages. 


1931. A mortgagee is not entitled to the rents of the mortgaged pro¬ 
perty until he makes an actual entry, or gives notice to the tenants to 
pay the rent to him.<‘’> Where the mortgagee resides at a distance, and 
acting upon his agent's advice suffers the mortgaged premises to remain 
unlet, he cannot he charged for wilful default, but where a tenant is 
suffered to remain for several years in possession, paying no rent, and none 
being detmuuled by the mortgagee, he is liable for wilful default as to such 
rent.^5) But there can be no wilful defaxilt if the mortgagee sued for rent-, 
but having encountered a legal difficulty withdrew the action without .aban¬ 
doning the claim,though in such a case tho mortgagee would not be 
allowed his costs of the action. Again, wilful default cannot be presumed 
against the mortgagee. It must be pleaded and proved by the mortgagof.^^ 
The mortgagee has been held to be accountable only for the rent which the 
property fetched at the time he took possession,(8) but, of course, this is by 
no means an inflexible rule, and, as observed before (§ 1929), the question 
does not depend upon any artificial rule, but upon what is consonant with 
reason and probabilities. Indeed, having regard to the different conditions 
prevailing in this country, it is a question whether the rule could at all 
apply. One rule, however, which has obtained the consensus of opinions 
is that the mortgagee is primn facie liable to account for all the rents shown 
in the ja>wbau<lec. or the recorded rent-roll, it being open to the mortgagee 
in possession to show that the amounts entered could not with due diligence 
be collected.^8) But if the mortgage-deed contains directions as to the 
mode of collecting rents, effect would, of course, be given to it according to 
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its true construction. A provision that “ after colK*ctin^ the rent with 
reference to the rent-roll of the said (mortgaged) villaf'es. the (lovermiietit 
revenue shall be paid first of all." would not make the mortgagee responsible 
for the rent-roll in the joindhntulcc under all circumstances, but only for 
such sums as were actually received by him, or might have been received 
by hina,bvit for his own neglect or fa^dt.t^) The inortgagi-e must account 
for all illegal recoveries if they are shown in the accounts, otherwise the 
mortgagor cannot compel him to account for them..< 2 i jf the mortgagee 
let the property reserving any advantage for hin^self, he uould be charged 
with its letting value.W And so it has been held that since the tnortgagee 
is bound fo let the mortgaged property for as good a rent as ho could 
reasonably get, he oiight to account for the difference between what he did 
let it for. and what he ought to have let it for. So if the mortgagee 
remain in possession of any portion of the property ordinarily let out to 
tenants, he should bo debited with a fair occupation rent.<^> {$ 1952.) Of 
course, his occupation need not be personal, for it is enough in law if he 
is in occupation through his servants.(S) Kven whiTe th«' legal relation 
cannot be established, the mortgagee might still be charged for wilful 
default. 


1932. In England, apart from the statute.the mortgagee had no 

power to grant a valid lease for years.<^) and the same rule 
Kortg a g e €* s ">*1 certainly hold good in this country in the case of a 
leues. non-posscssory mortgage. For, indeed, in the mofussil 

where mortgage in the English form is unusual, and 
where, therefore, the rights of a mortgagee are not greater but less than 
those of the mortgagee in England, the recognition of such power would 
confer upon him a right wholly inconsistent with the rights of the mortgagor 
as owner of his property, Hut the case of the mortgagee in possession is 
different. For he is not merely the holder of his security, but also its 
manager, and as such clothed with certain rights of the owner of property 
in relation to third parties dealing with him. Hut those rights are 
necessarily qualified by his precarious interest as mortgagee, for he may be 
redeemed at any time, and consequently he cannot by his contract give a 
lease fer a period beyond the duration of his own mortgage, which the 
lessee is presiimed to know.<®> Hut where by force of certain local land 
legislation the incidence of permanency becomes fastened on all tenancies for 
how-shortsoever a period created, then the tenant would become a perpetual 
tenant, and the mortgagor on redemption will not be entitled to treat and 
eject him ns a trespasser except as provided in those Acts,(9) Jn Madras 
it is said that the mortgagee’s tenant is a tenant from year to year and the 
mortgagor cannot even on redemption treat the tenant as a trespasser. 
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.Since the mortgagee in possession possesses the right of inducting tenants 
into tenancy Jands conijjrised in the estate mortgaged to him, and though, 
•ordinarily he has not the power or right to create an interest affecting the 
mortgaged properties of longer duration than his own interest in the same, 
still where the effect of a tenancy so created is to make the tenant an 
•occupancy or a non-occupancy laiyaf subject as regards his tenure and 
•ejectment to the Revenue law, the incidents of his tenure will be regulated 
by that law, and if it fastens on to such tenure the incident of permanency 
then tlie tenant may not be liable to ejectment even on redemption. 


1933. If the mortgagee being entitled to possession, allows the mort- 

gagor to receive the rents and profits, he is then no longer 

gagor^'^remaii^^^iii account to him, but if he has allowed the mort- 

poKession. g^^igor to collect rents after notice of a puisne incumbrancer. 

he becomes liable to account to the latter who may call 
upon him or the mortgagor for an account. So the Privy Council said: 

‘' If an English mortgagee chooses to forego the benefit of receiving the rents 
and profits, and permits the mortgagor to take them, it would have no effect 
.as between him and the mortgagor; he would have a full right to recover 
his debt by reason of the mortgage. The only effect would be, when some 
-subsequent incumbrancer came in. and he had notice of that claim. In that 
•case the rule and law in England would be that if, after notice he permits 
the mortgagor to receive the rents and profits, he exposes himself to the 
claim of the second incumbrancer; and that is the principle which their 
liOrdships think ought to be applied to the present case.”<2> But as 
remarked before, this dictum would scarcely apply to all possessory mort¬ 
gages not partaking the characteristics of an English mortgage. (§ 1930.) If 
;a mortgagee chooses to put the mortgagor in possession of the mortgaged 
premises on payment of rent, the mortgagee is at perfect liberty to recover 
the arrears of such rent as arrears of rent, apart from his general account¬ 
ability to the mortgagor on the basis of his mortgage.(*> 


1934. The mortgagee is liable to account for all “ profits ” whether 

legally or illegally realized by him. He cannot be heard 
account*- to say that because the realisation of certain sums was 
collections unwarranted and wrongful, therefore, it formed no part of 

the “ rents and profits ” which should go into the mort¬ 
gagor’s accounts. It is an advantage which he gains by reason of bis 
position as mortgagee and it is but fair that he should hold it for the benefit 
•of the mortgagor to whom he owes his position. Moreover, it would act as 
Ronie check upon the mortgagee’s levy of illegal^ exactions. 


1935. Payment of Public Charges.—The third clause formulates a rule 
(jl. /gv of law well recognized by the Courts even independently 

of the Act.fS) In the absence of a contract to the con¬ 
trary the mortgagee must pay all public charges in respect of the mortgaged 


(1) f!heo Barat Singh v. Padarath, 
.52 I.C., (P) 473; Mahndeo Lai v. Sri 
Oobind Lai, 78 I.C.. (P) 943 ; (1925) P.198. 

(2) Juffjeewan Dass v. Ram Doss, 2 
M,LA.. 487, 

(3) Mnhadei v. Bhikhnn, 16 O.C., 

291, 17 I.C., 424.; MahmxtdunnU9a v. Fakh- 
rtiddin, 6 O.C., 26 ; contra, Natha Singh v. 
Chunilal (1918) P.R., 69; 47 I.C.* 643. 

(4) Ramavatar v. TuM Prosad. 14 C.L.J. 


607 (612. 613). 

(5) Abid Husain v. Kama Fatimat 
46 A. 269 (273, 274), P.C. ; WiUiams 
Basanguet, 1 B. & B., 238; overruling 
Eaton V. Jaques, 2 Doug., 446; MacM- 
ghien v. Bheekares, 2 CX.R,, 323; Kan^€ 
Loll V, Nistarifuy, 10 C. 443 ; Ja% 3 %iBa% 
V. Qohind Teuxiri, 6 A. 303 (309) ; 
danmal v. Ktuhibai, 26 B. 363 (371. 

Vitltal V. Shriram, 7 Bom. I<.R.» 313. 
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property ia his possession. The word *' and " soems to be have boi'n 
accidentally omitted in the clause between “ Oovernment revenue ” and 
jdl other charges, etc.,” for, the words ” accruing due in respect thereof ” 
evidently refer to the Government revenue and not to the words ” arrears 
of rent ” which follow.The liability of the mortgagee un<ler the clause 
IS commensurate with the income of the property. He is not bound to pay 
public charges out of his pocket, liut out of the income of the property 
he must not only meet current demand, but must also pay any arrears due 
on account of the property and for which it may be summarily sold.<2) His 
liability to pay any inevitable charge, such as enhanced assessment, stands 
on the same footing.W He is bound to pay it unless the terms of the 

contract expressly or impliedly threw the burden on the mortcragor Tlie 
expression public charge has been held to include a iaccavi the non- 

payment of which entails forfeiture and sale.^S) Since the term “ Govern- 
ment Revenue ” includes any assessment which is for the time being made 
payable by the land, the mortgagee is primarily liable to pay it even if 
enhanced since his mortgage. If he wishes to limit his liability it is his 
duty to make a contract to the contrary ” with the mortgagor in the 
absence of which the enhancement must come out of his profits <« 
Where the Government Revenue is assessed upon the mortgaged and other 
lands held under a single pafta he is liable to pay the entiFe assessment 
and not only that charged on his land.ai The mortgagee is entitled to 
add the excess payments with reasonable interest to his mortgago-monev and 
m any case he is entitled to charge it on the property.<8) A usufructuary 
mortgagee in possession covenanting to pay the Government revenue and 
to appropriate the balance of profits towards interest on the mortgage- 
money irrespective of the actual profits in any particular year is not in the 
absence of a contract to the contrary, liable as between himself and the 
mortgagor to pay enhanced revenue if the enhancement is made subse 
quently to his mortgage. Such enhancement must be paid bv the 
mortgagor.^) But, it is said, if he pays it. he is not accountable to the 
mortgagor for the enhanced rents received from the tenants (W) It ic 
apprehended that in such case the mortgagee would be entitled to recover 
the excess from the mortgagor; but that if it comes out of his receipts ho 
cannot withdraw his added receipts from the account. Ordinarily, it is the 


(1) 1 Sloke*B An^}o*Indian CodeA. p. 
780. 

(2) Monappit v. Surappfi, II M. 234; 
Kehtlrn v. Duryapada^ 52 I.C., (c) 902. 

(3) Sadarutnd v. RaUinji^ (188G) B.P.J. 

68 . 

(4) Ibul: Panijabnn v. Roman Nair^ 

17 617 ; Krisknier v. ArropuH^ 

14 488 ; Oopatk v. Koyakutiv, 

29 I.C.. (M) 344. y y* 

(8) Chiita Bhula v. Jnmni, 40 B. 483. 
{6) Abid Husain v. Kaniz Fatima, 
46 A„ 209 (273, 274) P.C.; Nathuvatfus 
V. Kamavan, 22 M.L.J., 161 ; 12 I.C., 
140; KoUi v. Notu, 14 I.C.. (M) 590; 

Nanu Nair v. Kantan, 29 772; 

29 I.C., 380 ; Thirumathur v* iStMimt* 
Miha, 10 I.C., (M) 184 (Malabar Kanom) 
Hart Shridhar, 10 N.L.R., 9 ; 23 I.C., 131. 

(7) Ounnam y. Vadapalti, 27 M.L.J.* 
296; 26 I,C., 797 ; following Stereiary of 


State V. Pisipati 34 M. 493. 

(8) Kaniz Fizza v. Datadin, (1025) O. 
078 ; 

^rrap„H, U M.L.J.. 
4«K; Krxthmer v. ArrapuU, 10 MLJ 
28 ; Vunigubun v. Roman Nair, 17 M L J 
517; Vidyapurna v. Uggannu, 20 M.L T 

M o T ^4. ’ v. Kri^ihnu&u-ami. 

1011) 8 M.L.T.. 200 ; 8 I.C.. 846 ; Panam- 
rmtta v. Kalathxnpodkil, (1914) 10 MLT 
317. 25 I.C. 041; Kamnyav. Devapa, 
22 B. 440; Htralall v. Oaneah Perohad, 
2 A. 416. O.A., L.R.. 6 I.A., pp, 08. 09 ; 
corUra ib,, nuuit b© paid by the mortgs^KO 
KoUiviilappail v. Natie, 14 I.C., (M) 500; 
NalhuvfUha v. Kamavan, 22 M.L.J., J 5 I ; 
12 I.C., 140; Nanu Nair v. Kanlatt. 29 
M.L.J.. 772; 29 I.C., 380. 

. J Praxad, 

17 A.L.J., 93 ; 67 I.C., 774. 
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rule, that the person in possession must pay the revenue or rent which is 
the first charge on the property, and there can be no doubt that he is liable 
to pay it when his name is registered in the landlord’s books as a tenant.<fi 
Ju any other case there is no privity of contract between him and his mort¬ 
gagor's landlord who must, in case of default, recover the rent from his 
tenant, though as between the mortgagor and the mortgagee, the latter may 
have agreed to pay the rent due to the lessor.If the mortgagee fails to 
pay rent for which he has made himself liable, and which the mortgagor 
pays in order to avert the forfeiture or sale of his property, he may take 
credit for the amount when the accounts are adjusted, and sue him every 
year in order to force him to make regular payments.<3) But the liabihty 
of the mortgagee to pay land-revenue regularly is one which he owes to 
no other person except the mortgagor, and from which it follows that a 
third person who has been obliged to pay it cannot claim to be reimbursed 
by the mortgagee.Under several local Acts a sale for arrears of Gov¬ 
ernment revenue may be made free from all incumbrances. In such cases, 
at any rate, it is expedient for the mortgagee to pay up arrears of revenue, 
since his failure in this respect may involve the loss of, it may be,^ bis 
only security. He is not. however, bound to pay it, if he has not ‘ the 
income of the property ” in his hands.The only arrear, which accom- 
ing to the clause the mortgagee niu$f pay, is that for which the property 
may bf? Humtuarily sold. This clause was added to meet the case of, and 
was enacted to apply only to patni tenures and saleable undertcnurcs. 
Where the mortgagee wilfully suffers the estate to fall into arrear of Govern¬ 
ment revenue and collusively causes it to be sold to a benami purchaser, 
on a suit by the mortgagor for recovery of possession charging generally the 
whole transaction as between the mortgagees, the purchaser, and subsequent 
alienees to have been collusive and fraudulent, it was held that the mort¬ 
gagee and others were estopped from relying upon the illegality of their 
conduct, and that, therefore, the mortgagee could not maintain his feenomi 
purchase against the mortgagor.(’) The mortgagee, it is clear from tbe 
following clause', must, out of the income, first pay the Government demand, 
the residue, if any. being applied to making necessary repairs. If the 
assessment be reduced, the difference cannot be claimed by the 
though of course, this would be necessarily credited m the account.(W ine 
mortgagor paying the Government revenue payable by the mortgagee cannot, 
it would seem, recover it from the mortgagee except in a suit for redemp¬ 
tion (9) But there is nothing to prevent the mortgagee from suing nis 
mortgagor for the recovery of arrears of rent payable by him on account 
of the mortgaged property leased to him.^i®) 



(1) Kaunye Lall v. Nisloriney, 10 C. 
443. 

(2) Bonner v. Tottenham Building Co., 
[1892] I Q.B. . 161 ; Oovmd v. Shameaya, 
5 Bom. L.R., 118. 

(3) Jajit Bai v. Tetvari, 6 A. 

303 (309, 310) j Zaratoar v. Qholam, (1864) 
2 S.D.A., N.W.P.. 13. 

(4) Bonner v. ToUenhum dec., Butldxng 
Society, [1899] 1 Q.B., 101. 

(6) See s. 65 (c). 

(6) Bepvrt of the Select Committee, 


dat d 26th Februar\’. 1879, § 26. 

(7) Sidhee Nuzur Aliy v. OJoodhyaram, 
10 M.I.A., 540; Veerapa v. Kannappa, 
17 I.C. (Mad) 878, (a converse «‘ase). 

(8) Kriahnier v. Arappuli, 14 M.E.J. 
4SS 

(9) V, JeeimuJlf (1858) S.D.A. 

796. 4* 

(10) MahumudnixUsa v. FakhntdaMU 
O.C.. 26: Mahadei v. Bhikhan, 16 U.v., 
291 ; 17 I.C. 424. 
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1936. The liability of the mortgagee to pa^- Govermnoat and other 

01 (cl.Ooutwct charges are subject to •; a contract to the cou- 

to the contrary. t.rary. Such a contract may either exclude his liability 

altogether or limit it to a stated sum. in which case the 
mortgagee would not be liable for any enhancement subsequentlv mudo in 
the revenue and other public charges. Such contract is implied where a 
hxed sum is allowed m the mortgage deed for Governnu.mt revenue d' 
Land revenue IS a permanent charge on land and if the mortgagor under- 

stipulates that he would not redeem without paving it 
WK to pay It. he can add it to his mortgage-monev (2» 

Where the mortgagee was to pay the assessment, the mortgagor under- 
taking to make good any deficiency in the mortgagee s profits therefrom 
the mortgage was held enLtled to shew that his profits had been red^^ced 
by the enhancement of the assessment.<i) But the morteaeee cannot 
hold the mortgagor liable to make good the enhancement if both parties 
had contracted with knowledge of the coming enhancement So where 
a mortgage deed apportioned the produce of the mortgaged land in specific 
quantities to interest and revenue, and the latter was subsequentlv 
enhanced, it was hold that the apportionment constituted a contract to th,. 
contrary within the meaning of this clause, and that the mortgugee w, s 

enhancedlw^ revenue was subsequently 

1937; Necessary Repairs.-It is the duty of tl.e mortgagee to make 
01 . (g). repairs neces-sarv for the preservation of the propertvC^i 

a * a of any balance that may be left over after the oav- 

ment of rent and the interest on the principal monev which means the 
principal money secured by the mortgagee. But the mortgagee mav make 
similar repairs with his own money, in which case he is entitled‘to a<ld 
the amount so spent to his principal.(7) The rule adnunistered was the 
same before the Act <8) and so m England it has been held that a mortgagee 

"o*' bound to spend his own money on repairs, and willonlv 
be liable for neglect, if he has failed to execute the nccessarv(») repaii^ 

I"* fj hands.no, and from Jhich 

It follous that he IS not bound to execute thorough repairs, or even such 
as the iwture and condition of the property may call for His Hutv ; 
measured by the surplus in his hands.' lie must spend th^ on reL f‘an 
may if he so chooses, spend more, but his duty goes no furthe? Whi]; 
on the one hand, the mortgagee is entitled to take credit for tlie'expense 
incurred m necessary repairs, the mortgagor is. on the other hand eoua^Ir 
entitled in a suit by the mortgagee to have the amount of the loss 
by the latter’s failure to make repairs brought into the mortgage-account 
without having to bring a s eparate suit.OD Where both parties wlmnilv 

IH) Jogendrnnaih v. liaji^arain. 9 \V^. 


(1) PnnamhaUa v. KnUtlhinpadfilcH, 16 
M.L.J.. 317; 25 I.C.. 641. 

(2) Mhd. Hndi v. Parbati, 25 O.C. 2 : 
( 1022 ]. Oudh 01 . 

(3) (.'httrue.handra v. LalUm Singh. 4 
O.L.J.. 148 ; 40 I.C.. 42. 

(4) Akhar Khan v. Kale Khan, 4 O. 
L.J.. 118; 30 I.C.. 437. 

(6) Pnnamitntta v. KaUtlhinpadikal, (1014) 
10 M.L.J., 317; 25 I.C.. 041. 

(8) See 8. 72 (6), Comm., $$ 1007, 1670— 
1076 , 

(7) S. 72 (6), Comm., ${ 1060—1060. 


t; tsaiajt v. (18811 B P r lor 

Sakharam.het v. Arriha. U BOH 
(0) Ood/rcy v. Watson, 3 Atk’ 5?a * 

mi '■ ColL. 227 

252, commcnlcd upon. ’ * **'" 
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tlispeubc- with an account, the mortgagee cannot claim for repairs: “ If the 
anortgagoes had rendered an account of rents and profits, they would, 
course, have been entitled to credit for reasonable costs of repairs; but such 
costs were necessarily incident to the enjoyment of the profits, for which 
they have not been called upon to account. '(*> It is the paramount duty 
of the mortgagee to make necessary repairs and he cannot excuse himself 
on the plea that to do so would diminish his interest or profits. If the 
mortcugee having had surplus in his hands fails to make necessary repairs 
the mortgagor may debit him with the estimated loss caused by his failure 
bv wav of set-off to the mortgagee’s claim. A separate, suit is not necessap^ 
inasmuch as it is an item in the mortgage-aceount.( 2 ) it is of course t^ 
duty of the mortgagee to keep an account of his expenditure on repajre 
and improvements the cost of which he debits to the account of the mort¬ 
gagor. But his failure to keep an account though prejudicial to him is not 
fatiil to his claim, if otherwise proved. 

1938 Though the Act is silent on the mortgagor’s liability for 

iiTiprovements, it has been held that that does not preven 
Improvements. mortgagee from recovering the reasonable costs ot 

liiating improveim-nts which has increased the value of the mortgag^ 
property.<“> The subject will be found discussed under s. i2. (S ^ Ib-iO— 

1848.) ' 

1939. Waste.-Thi'-. clause reproduces the words used 

restraining the mortgagor from committing . 

<31. (e) (I I 1032 —1694), and the same proviso is inserted 

section 108 for restraining the lessee. The rule is one founded on equity 
and reason and would be applicable to cases not governed by the Act. 
'The mortgagee in possession is no more entitled to rum the Prep^y h ch 
<loes not belong to him than the mortgagor is entitled to rum ^rom bich 
the mortgagee will suffer. The clause is intended to apply on y to uastes 
which arf destructive or permanently injurious to the property^ It doe 
not apply to what is known in England as an awelionijwe ivaste, 

■consists of an alteration in the character of the The 

version of warehouse property into residential P"'?P^‘''‘> '^ ‘ "‘'L two 

owner of two houses divided by a partition wall. 

different mortgagees after going to the expense of closing the door com 

municating with the two houses, it was held that 
re-open it and that if one attempted to open it. the other 
hirn^from doing so. “ An act like the opening of this door observe 

Knox J “ altering as it does materially the condition of ^ of 

unless it’can be clearly shown to be an improvement, is ffe^itructive o 
the property. ”(’) But the opening of a door can hardly be . 

he dLtructive of the property, and what seems to have been ost ^gh t 
is that the acts of destructiveness contemplated by the section must ^ 


(1) Per Melville. J- in Lokshman v. 
Uari Dinkar. 4 B. 584 (589). 

(2) Shiva Devi v. Jaru, 15 M. 290 (291), 
contra in Ro<ihunnth v. AehraJ H^atn. 
2 A 25‘> in wliich the set off was disallowed 
as the sum claimed was not ascertained 
and both parties did not fill the same 

character. ^ i. * 

(31 TJiakur Das v. Badha Ktsnav, 

1916) P.R., 99; 37 I.C. 125. 


(4) Nijnlingnppn v. ChanbasaxvOt ^ 

(5) Vasudemn v. Valia Chathu, 

M. 47 (56). F.B.; Krishna Paiiar v. Shn>»- 
vasa, 20 7. 124; Achutan v. Narastmh(sfn, 

21 M. 411. 78* 

(6) Smyth v. Carter. 18 Beav., 

Snell’s Equity, p. 687. m 7 1« A. 

(7) Lachmi Karain v. Jeihu Mai, 

386. 
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such as to endanger the property. The reopening of a «J<K>r is scareelv 

•destructive of the property, for it can be closed in at any tinie.O In a 

case decided before the Act, it was held that in a sail liy the mortgagee. 

the mortgagor could claim to set off damages on account of waste committed 

by the mortgagee,(2) but this view has been held to be no longer com-ct 
under the Act.O) ^ 


1940. A hanomdar in Madras is entitled during the period of his 
■occupation to remove and appropriate to himself any trees that hu ha^ 
hiniself planted, provided he leaves the land substantially in tbo sam.' 
state m which he received it.W “ It may be doubted, • the Comt observ- 
•ed: whether a kanom devise can be regarded as a purely agriculUirai 

lease. It always, we believe, in the absence of a contract to’the contrary, 
■carries with it the right to erect a dwolling-honse and appurtenances on 
the land, and to plant eocoanut and other trees on anv land mn devoted 
to gram cultivation.”(5> lUit the rights of a kanomdar limst he distinguish 
■ed from those of tenants in /cmindari tracts who canta.i divert land t<< 
purposes other than those for wliich it was let.tw A mortgagee in posses- 
•sion, ns such has no right to create tenancies, permanent or otherwis^ and 
whatever tenures are created by him during his possession would in«o /fic/r- 
come to an end when the mortgage is redeemed.<7) Fo,- tenants created 
by the mortgagee acquire no right against the mortgagor, unless the latter 
had expressly or impliedlyts) authorized the former to create them and 
in which case the rights will be deemed to be created bv the mortgagee 
not as the the mortgagee in possession, but rather as agent of the mortgagor 
In any other case the mortgagor may upon redemption treat the mortgagee s 
tenant as a trespasser, and recover possession. (5§ 1982_19.83.) ^ 


1941. Itnsurance.—This clause must he taken as su[i|>lemuntury to a 

similar clause in section 72. Tnd«‘pendently of tliis 
(*)■ clause the mortgagee may under secti«>n 72 insure the 

property mortgaged to him (§ 1859). and under this clause 
where he so insures the property he is bound to apply any money which he 
actually receives under the policy, in reinstating it. Bii'i if tin- mortgagor 
so directs, he may apply it in reduction or discharge of the niort"a*»e-monev 
And similarly it is provided by section 49 that where the mortga<»or 
insured the property before the mortgage, the mortgnge-e mav eonipe] him 
to apply the insurance-money in reinstating the property.’ In England 
the law has been the same since the passing of the fonveyimcing Act 
But before the Act. the mortgagee was not entitled to charge'the mortgagor 
for the insurance, if effected without his privity.OO) But it was othorwdsr 

where the mortgagor began the policy and the mortgagee continued it in 


(1) cl. (2) rf Amrii L<d v. LftUn 

Bhiii. (1898) 373. 

(2) Utujhunuth V. Anhruf Husain, 2 A. 
252. 

(3) VenkaUjfhwnra v. KcnhavcheUi, 2 

M. 187. 

(4) VfVfUiUt^in V. Vfttia Ohathu, 24 M. 
47 (66). F.B. 

(6) Ibid. 

(0) Ramimf^hnn v. Zaminfbsr of 

Rnmruid, 16 M. 407 5 Rhupaihi v. Rajah 
Ran{ff9yyn, 17 M. 54 (58); ChawUa 

v. Ram Lai, 22 C. 742 (760); Nujfer Ohvf/der 


V. Nund /x,/. 22 r. 7.-)l. „otc 

llS V. Soorj.,. (IS.-.O) S.D.A,. 

I ■ ■* ^ ^ '•"A"'/ V. Gw/,V Narnit,. 

\ '^jo'xlhya v. Oirdharrr, 

fifi.l I/aM. .1 A.L.J.R.. .<>17. 

(S) J Jon©*' MorlKHK'* OUJi Kd.). S 7 k,i 
( ft) 44 tc 45 Viet., e. 41 b. 2;» (H). (4) 
(in) /io/iMMi V. f^i„d. L..J.. m f'l,. ) 

4«4 ; nfUtimi/ V. Iirirl.c»t/en. 2 .1 X- H * 
J37. ■ . • 
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whicli case he was even before the Act entitled to a salvage-lien upon the pro¬ 
perty for the payments ntade by him.W The correct rule has now been 
laid down in a case decided after the Act, in which Fry, J.,(2) declared 
that- a lien tjiay be created upon the moneys secured by a policy by pay¬ 
ment of preniiimis in the following cases:—(i) By contract with a be>ieficial 
owner of the policy, (ii) By reason of the right of trustees to an indemnity 
out of their trust-property for money expended by them in its preservation. 

(iii) By subrogation to this right of trustees of some persons who may at 
their request have advanced money for the preservation of the property. 

(iv) By reason of the riglit vested in mortgagees, or other persons having 
a charge upon the policy to add to their charge any moneys which have 
been pai<l by them to preserve the property.(*> And this is now the law 
both in England and this countiy. The mortgagee is not entitled to the 
benefit of any policy effected by the mortgagor after the mortgage. The 
clause only applies to an insurance effected by the mortgagee. If, there¬ 
fore, the insurance was effected not by him, but by the Receiver anpointod 
by the Court during the pendency of his suit, its disposal will, uncontrolled 
by this clause, be in the hands of the Court. 


1942. Mortgagee’s liiability to Account.—The mortgagee in possession 
Ci, {d). ordinarily, liable to keep and give accounts, but it is 

a liability which he owes not only to his mortgagor but 
to all those who may become entitled to redeem him. It cannot be 
dispensed with or waived,<®> because the equity of redemption may become 
vested in anotlier who will not be bound by the waiver of his predecessor. 
His liability to account is, therefore, not made subject to “a contract to 
the contrary " the only exception being that provided in the next section. 
In all other cases, and generally mortgagees, whether usufructuary^ or 
not,<’> and whether of the whole share or of only a fraction, and whether 
in possession under the contract or a decree of the Court giving effect to 
it.(®> are all liable to render an account. And mortgagees in constructive 
possession are equally liable with those in actual possession of the pro¬ 
perty.(9) Before the Act the mortgagor might by contract have deprived 
himself of the right to compel the mortgagee in possession to account for 
the profits,but he can no longer do so now, since his liability is in this 
respect unqualified. As the mortgagee and his successor is bound to give 
an account, so is the mortgagor or the purchaser of his equity of redemption 
entijtled to call for it.O*) Where a mortgagee comes to an arrangement 
wiFh three out of five joint mortgagors by which he consents to take as 
payment a money-decree against three of them, the amount of the decree 
must, in taking an account of what is due on the mortgage, be considered 


(1) Burridge v. Bote, 13 L.J., Ch. 173; 
West V. Rid, 2 Haw 249 ; Norris v. Caledo¬ 
nian Insurance Co., L.R.. 8 Eq., 127. 

(2) The judgment was really adopted 
and delivered bv Peai-son, J. (see Leslie 
V. French) 23 Ch. D.. 652 (569). 

(3) Leslie v. French. 23 Cli. D., 552 
(550) : Zora v. Chandu, (1923). 471. 

(4) Doohi Chand v. Ramesnar, 40 I. 
C.. 523. 

f6) Contra Lai Bahadur v. Murlidhar 
(1923) and L. 176: Shafiunnisa v.- Fozal- 
rah. 7 A.L.J., 787; 7 I.C.. 293; Ram 
Pershad v. Khem Karan, 9 I.C.. (A.) 978 

(6) Jaffree Begum v. Vjhee Begum 


3 Agra 163. ^ 

(7) Nilkant Sein v. Jeenooddeen, 7 W.B., 
30 . 

(8) Radhabai v. Ramchandra, 36 B. 204. 

(9) Joffree Begum v. Vjhee Begum, 
3 Agra, 153. 

(10) Munnoo Lai v. Beet Bhoobun, 

W.R.. 283 ; semble in Mahtab 
Collectcr of Shahjahanpur, 6 A. 419» 
but contra in Doorga Dabee v. Issur Chvnder, 
10 W.R., 307; PM»yam Singh v. Ameena 
Khantoon, 6 W.R., 6. ' 

(11) Jaffree Begum v. Ounga Ram, 

3 Agra. 91. 
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as a sum paid in reduction of the liability of the live.(i) Where the rights 
of the mortgagee pass to the mortgagor in trust, the latter must keep and 
^nder accounts to the Court in the same way as any other mortgagee 
^ur-i-peshgi lessees are mortgagees and therefore liable to give an account 
J5ut an account from the mortgagee need not be taken on the principle that 
he should give credit for his receipts, first, in reduction of that debt which 
was most burdensome to the debtor. An.l hence the mortgagee hoUlin- 
two mortgages is not obliged to give credit for the ,lebt bearing compound 
interest before the other.(^) unless he was bound by contract t.^do sc and 
which cannot be mferrec from a mere reluctance shown bv the debtor to 
agree to pay compound interest before executing the mortgage-bond ^ 

m3. The liability of the mortgagee to keep full and accurate accounts 
Extent of LiAbi- i^nses from the very nature of his position. The mort- 
Uty. gagor having made over to him possession of his property 

account with . i f purpose, the mortgagee is bound to keep an 

ccount with a \iew to show whether the object fur which he wis nut int^> 

Council th.it in ^uch a case he need not swear as to their accur/rv h>,^o \t 

but may prove them through his accountant ;(e> the commorru e^i 7 
per ahum faert per being applicable to a case T?his W Km 

where the mortgagee employs an agent to collect the rents he 
account for all the renU received by that ncent nnri ^ nuist 

wh..t the uRcnt hu» paid to him; and the debt of the .’.ecm ami eonf ^ 
difficulty of proving what the agent received ia no ansiver ’ -m! WheTth^ 
same mortgagee holds two separate mortgages from the -somo tv 
latter is entitled to obtain separate accounts of the two mort<7„ges^\]thoimh 
the two accounts may have been included in one suit.di) 8 • - * hough 

In 11 suit by a second mortgagee against his mortgagor and a ihi.t 
mortgagee, asking for an account and sale, the Court will dircr.t . 

to be taken not only of what was due to the plaintiff but also of w 
was due to the third mortgagee. (12) ' of what 


(1) Itam Kanth Roy v. Knlee Mohun, 
22 W.R., 310. 

(2) Monomolho Nalh v. Oreender, 24 
W.R.. 366. 

(3) Suytedun v. Zuhoor Hossain, (1864) 
W.R., 44 ; Ram Pershad v. Kishrm, 3 
Agra. 146. 

(4) Kadir Motdin v. Neptan, 20 C. 
l.P.O. 

(fi) Ramt^hwar iSinoA Hoaaain Khan 
20 C. 39 P.C. 

(6) Chaplin v. Young, 33 Beav., 330; 
see mpm ; | 1S93. 

(7) S. 3. 

(8) Shah AfoJrAan Ixtl v. Shri .^rt«Ana 


Singh, 2 B.L.R., 44 /Kftj PP. j> _ r--. 
Singh y. Shah Kundunl^n\v^'^ 

177 . Ram Phul v. Wnhed U/V U 

a.eou,;, 

(9) “ Wliat is done throucli another • 

FiiioJ.^Tnir- “ “’“I 

Ramrh^ndra v. Janardan. I4 B. 
Ml, 5 a 101. V. Chunnoo 
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1944. The accounts to be kept by the mortgagee are independent of 
those which may be kept by any one else, as for example, the patwari, and 
cannot be dispensed with on the ground that the latter was keeping them.C^^^ 

' It is not a sufficient reason for the non-production of the accounts 
recjuired by law for the defendants to say that, under their particular 
circumstances, they could not keep them. If. in the course of carrying on 
their business, defendants, as money-lenders, see fit to secure themselves, 
from loss by taking mortgages of landed property in the manner prescribed 
by law, and their distance from, or want of knowledge of the locality will 
not exempt thejn from liabilities and responsibilities enjoined by law which, 
by taking a usufructuary mortgage, they have necessarily and voluntarily 
taken upon themselves. 

1945. Accounts to be full must be detailed and supported by vouchers 
and not mere- abstracts of the receipts and disbursements. Mere taujees, 
■nichal, iiicUince papers, jaidads, and jani<i~wasil-b(iki papers are not per se 
such accounts,and to the same category belong batwara accounts.An 
account professing to show the demand and collections from the tenancy for 
!iny one year should be supported by detailed accounts showing each 

of collection from every individual mentioned in that total sheet.(8> The 
mortgagee is none the less bound to keep accounts because he holds 
possession also as n lessee.But he is not liable to account if he has 
obtained possession through Court until a specific sum is paid to him;t 
The mortgagee is under the clause bound to furnish the mortgagor, on 
payment of cost, with copies of the accounts and of the vouchers by which 
they are supported. He is. however, not bound to render him an account 
whoever he calls for it. But if the mortgagor applies for redemption of a 
final adjustment, the mortgagee must then explain the accounts to him. 
whether he took possession with or without his consent.W But the 
RixcoT cannot bring a suit for accounts without suing for redemption.^ 
Where the mortgagee’s right were confiscated for rebellion and were given 
to the defendants, the latter were held bound to account for profits in the 
same way as would be any other mortgagee.OO) in giving accounts the 
mortgagee is entitled to make all deductions allowed by aw,m) after wh;cb 
if he is found to have overpaid himself, the general practice is to order the 
payment by him of the balance due to the mortgagor, with interest from 
the date of the institution of the suit.(i2) at the same rate at which ifc.has 
been allowed to the mortgagee on his mortgage-debt.(13) The 
cannot withdraw from the taking of accounts m his execution-proceedi^ 

Ruhaman v. AH Kureem, 5 W.R*. 163 
Taaduk Hossain v. Beni Singh, 13 
128 

{7) Navlu V. Raghu, 8 B. 303. 

(8) Nilkant Sein v. Jeennoddeen, 7 

W.R.. 30. ^ .o 

(9) KuUyan Da/t v. Sheo 
W.R.. 66; Hari v. Lakshman, 6 B. 614; 
Shankarapa v. Dinapa, 5 B. 604. 

(10) Mahomed v. Sookh Dayee, 2 Agw» 
116: Chinnayya v. Chidambaram, 2 ai. 
212 - 

(11) See s. 72 and s. 76 (c). (d), (/)• 

(12) Janoji v. Janoji, 7 ~ 

(13) Bechoo Singh v. Roy Sheo Sahoy> 
1 N.W.P.; 66 (Ed. 1873. 111). 


(1) Ram Kissen Singh v. ‘S/wA Kuarfo" 

Lai’. (1804), W.R., (C.R.). 177- (178). 

(2) Ram Kisaen Singh v. Shah Kundan 

Lai (1864); W.R.. 177 (179) 

(3) Goluek Chwider v. Mohun Lon, 
5 WR 271 ; but see as to Jama-n-asil~ 
bakee papers Shah Ameerooddeen v. 

Rnnmchand, 5 W.R.. 63. . r n 

(4) Bam Kiaen Singh v. Kundoa Lalt, 

(1864) W.R.. 177. Their rorrwtne^ may 
be questioned ; Taig Ali v. Oolalt, 3 Agra 

‘^^6) 76td. PP. 178. 179: Mokund Lall 

V. Ooluck Chhnder. 9 W.R.. 572. 

(6) Hunooman Persnvd Pa^ey v. Mt- 
Babble, 6 M.I.A.. 393 (422); 

V. Hoaaain Bukah, 4 W.R.. 103 ; Puz 
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when those accounts appear to bo going against Uim.<*> If the mortgagor 
has wrongly acknowledged an amount not due from him the error can bo 
rectWied at the time of account-taking.If the mortgagee does not 
render accounts or has not kept them, the Courts will make every 
presumption against him.t^J and his misconduct iu this respect ought to 
be taken into consideration upon the question of costs.(^) 

1946. But presumptions against mortgagees for non-production of 

sc^uUnv reasonable limits, and not be mere 

counts. ^ conjectures or based ou iuexact data.t^) Where accounts 

are impeached on the ground of fraud, two or three 
instances of particular items which can be taken as false and fraudulent 
must be brought to the notice of the Court before it can be called upon to 
order the accounts to bo unravelled from the first.When an account is 
presented, it is, however, the duty of the Court to examine it, and before 
arriving at a conclusion as to whether it is such an account as a prudent 
man ought to keep, he must consider the details and ascertain whether it 
has boon kept on principles which indicate that it is probably correct. 
Before accepting or rejecting accounts in suits between the mortgagor and 
mortgagee it is usually necessary to examine them critically. The omission 
of the mortgagor to assist by criticizing the items may, of course, be taken 

cases such omission may be accepted as showing 
that the account cannot be attacked, or. in other words, are known to be 
correct. But in other cases it nxay merely indicate ignorance of the proper 
course to take or an inability- on the port of the client to give suitable 
instructions to his pleader. No general rule can, of course, be laid down. 
In the presidency towns the party is expected to show where the accounts 
are wrong, but the procedure applicable there may not always be equally 
suitable for the mofussil. Rut while it is true that no general rule as to 
the value of accounts can be laid down, still it is clear that in each case 
all the circumstances must be considered, such as the relative positions of 
the parties to each other, the trade or calling of the mortgagor, and any 
oth<T matter likely to bc‘ material. Although in a suit by the mortgagor the 
burden of proof is initially on the mortgagor, who must at least gpve some 
evidence of a general character as to the probable profits that the land, if 
properly managed, ought to yield, still in some cases he may be more' or 
less relieved of his obligation by admissions contained in the defendant’s 
iiecf)unt-books. 

1947. It is for the party who puts forward the accounts to exploin and 
support them in such a way as to convince the Court that there i.s such a 
probability of their accuracy as to make it reasonable for a prudent man to 


(1) DooUe Chund v. Omdn, 0 C. 377. 

(2) Seth Ookul IJhm Goptii Pas v. 
Murli, 3 C. 602. P.C. 

(3) fJholam Nuzvf v. Emanum, 0 W.B., 
276. 

(4) Kollyan Das v. Sh^o Nundun, 18 
W.B.. 66. 

(6) Shah Makfum lytill v. .S'Ari Kishen 
Sinqh. 12 M.I.A.. 1.67 s 11 W-R . IU P-C.: 
Mohun halt v. Ooluck C'hundrr. 10 
1 s 1 W.B., 19 (P.C.). 

(6) Boo Jirutl Boo v. Sha Sugar, 11 B. 
78. 

(7) Kundanmal v. Kashi Bai, 26 B. 

43 


363 (.371). 

(8) Kundanmal v. Kashi Bai. 20 B 
363 (372. 373). In Kallyan Dass v. Sheo 
Suuduu. 18 W.R.. (67). however, it 

was hehl that the onus on the mort(?aBor 
i« only to prove that the principal sum 
has l>een paid or satisfied, it being then 
on the mortgagee to show, what, if anv- 
tliing. is due to him for interest. A 
similar view was taken where the suit 
was originated by the mortgagee 5 Pran- 
kishorr. v. Chundee C'Aum, 19 W.R., 429- 
Mujeedunnissa v. Dildar Hossain 20 
W.R., 171(179). 
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accept* them. If the Court accepts them as correct, it ought to act on them. 
If it thinks that they are not correct and ought not to be acted on, then 
it must do its best to form an estimate of the probable produce on the 
evidence that is available. Such an estimate, which will of necessity 
usually be based on average profits, cannot of course be accurate, but if 
moderate and reasonable, may be adopted on the ground that it is fair to 
draw inferences against the mortgagee in possession, because, he being the 
party who alone can know the actual facts, has failed to keep 
the account in a manner in which the Court can safely accept 
them. But before having recourse to an estimate not based on 
actual figures, a judge of fact must apply his mind carefully to 
the account which purports to be the account of actual receipts 
and disbursements, and determine on its inherent appearance of accuracy 
and probability and any other evidence that may be available whether it is 
an account which most probably represents correctly what has actually 
occurred.While then the clause enjoins the keeping of “ clear, full and 
accurate accounts " these terms are not inflexible, and the language of tne 
clause, which applies to the common case, must receive a construction 
such as may suffice to accommodate its strict salutary provisions to the 
variable and different natures of estates and possession.<*> 

1948. So again, while the duty of maintaining and rendering accounts 
is cast on the mortgagee, he is at liberty, as remarked before, to employ an 
agent for that purpose. But if, however, the accounts were roaintained by 
himself, it is his duty to go into the wdtness-box to swear that they are true 
and authentic. The Court strongly reprobates a practice which seems to 
have grown up in this country of proving vicariously facts within the 
knowledge of parties;(») but if the accounts have been maintained by an 
agent or a gomashta, it is, of course, not necessary that he should himself 
depose to their accuracy. 

1949. The mortgagee in possession is under a statutory liability to keep 

accounts, which he cannot be permitted to contract himself 
Refusal . to »c- Qf ^vith the mortgagor since it is a liability which he 

does not owe personally to the mortgagor but to all persons 
who may be or become interested in the equity of redemption. The only 

exception to his liability in this respect is that stated in the next section. 

As his liability is eo-extensive with the duration of his possession no question 
of limitation arises between him and his mortgagor in the matter of accounts 
which he is bound to render at the time of redemption.(« The mere fact 
that the mortgagor had roughly estimated the net profits of the 
property at Ks. 110, out of w'hich Ks. 80 were to be set off 

against interest and the balance against principal did not absolve the 

mortgagee of his statutory duty to maintain proper accounts, since the 
stipulation made did not fall within the exceptional provisions of the next 


(1) Kundanmal v. Kashibai^ 2G B. 
363 (370* 371). 

(2) Shah Mahhun Lall v. Sriki-^hen 
Singh, 12 M.I.A.* 167 (196). 

(3) Subhaji v. Shiddappa, 26 B. 392 
(305). The High Court Circular condemn* 
ing this practice is cited in exitnso 
as a footnote to this case. See pp. 394, 
396 ; to the same effect Lai Runxi'ar v. 
Chtranji Lai, 32 A. 104 (108, 109) P.C. 


(4) Shah Makhufi Lall v. Shrishen 
12 M.LA., 167 (196* 197). 

(5) Surendra v. Kshitindra, 29 C.L.J.* 
434; 63 I.C.* 69; Parasuratna v. Pew- 
kotaehalam^ 25 M.L.J.* 661; 21 I.C.* 701* 
Lai Bahadur v. Murlidhar, (1923) Oudn. 
175; Prag v. Mohan Lai, 6 O.L.J.. 263; 
47 I.C.* 181. 

(6) Thekkemunnengarh v. Kakkesser^* 

28 184 ; 27 I.C., 989. ^ 
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section.^) Where the mortgagee in possession was to pay out of his prolits 
a certain sum by way of annuity to the mortgagor which he never paicj, it 
was held to be debitable to the principal money payable to the niort'no'ei'.t^* 
A mortgagee cannot, during the continuance of such relation, acquire by 
the operation of the law of limitation any title inconsistent with that undcT 
which he was let into possession, however notoriously and to the knowledge 
of the mortgagor he may set i>p a title adverse to the mortgagor and he 
cannot be absolved from his liability to account merely because he claims 
to have ceased to hold the property as mortgagee, if the mortgagee ne'dects 
or refuses to keep or render the accounts, it is open to the Court to’^take 
the best evidence available and decide upon mulcting the contumacious 
or negligent mortgagee in costs ;(5) failing which the morTgagec might be 
debited with a fair occupation rent during the period of his possession and 
crediting him with simple interest on the debt due to him under the mort¬ 
gage deed.<65 And in exceptional cases where the mortgagee is put in 
possession of the mortgagor’s estate as Manager it would he on him to shew 
that the mortgage had not been satisfied out of the usufruct and what if 
anything was due thereon before he could obtain any decree Kverv 
presumption should be made against a mortgagee in possession who admits 
that he has kept no accounts or insufficient accounts, especially where the 
mortgagee is aiding his mortgagor in attempts to defeat his judgment- 
creditor and to oust a bona fide purchaser at a judicial sale.<®) But in such- 
case while, the Court may well draw adverse presumptions, it would not of 
itself justify it in accepting without scrutiny evidence that is in a groat 
measure speculative and conjectural,<9> or its taking no accounts at all.<i'» 

1950. A full account must set forth what the mortgagee in possession 
What lull ac- realized, from what portions of the morfega^ed proper!v 
counts must con- in what term or periods—with what loss or'^gain on ihe 

several heads—with what necessary reductions and what 
rentains then as the net profits which can be taken as actual realizations 
towards liquidating the sum due under the mortgage.<1^) The mortgagee is 
liable to the mortgagor for every sum realized by him out of the mortgaged 
property. The fact that his realizations were unauthorized or wron‘»ful does 
not qualify his liability in this matter. Where, for instance, the mortgagee 
had collected from the tenants illegal cesses in addition to the rents legally 
payable by them the mortgagor was held entitled to receive credit for 
them.<i 2 ) Where under a mortgage the rate of interest on the mortgage- 
nrwoney is fixed and certain, the mortgagee is not entitled to any portion of 


(1) Surendro v. Kashitindra, 29 C.L.J., 
434; 63 I.C., 60. 

(2) Brijhumarv. MajUs,:i4 hC.. (C) 899. 

(3) Seshamma v. Chickaya, 25 M. 507 
(511) ; Lakshmi v. Ramachandrat 16 M. 
L.J.* 5 ; Mahomed v. Ezekielp 7 Bom. L.R., 
772. 

(4) Radha Charan v. Rajchandra, (1858) 
S.D.A., 727. 

(6) Kullyan v. Sheonufidurip 18 W.R.. 

05, (69). 

(6) Yadnti v, Tukammp 48 C. 22 P.C. 

(7) D. L. Rui Bhaiyalalp 24 C.W.N., 
769 P.C.: 16 N.L.R.. 04 ; 58 I.C. 13. 

(8) Tikamm v. Kamrairip (1876) B.P.J.. 
101 ; Attahyar v. Thakar Das, (1918]* 
P.W.R., 46; 44 I.C., 6 ; Mukund Ram v. 


Shco Xarainp 47 I.C., (N) 21. 

(0) Mohun Lall v. Ooluck Ckwtder 
10 1 (13); Shok Makhun Lall v 

Srikiehenp 12 M.I.A.. 157; fiashum v 
Ramdhareep 7 W.R., 821 ; Shah Oholam 
V. Emnmanp 9 W.R., 276; Ttkaram v. 
Kamrauip (1870) 191. 

(10) Balakriehna v. BaluxsrUp (1894) B. 
P.J., 791. 

(11) Oolork Chunder v. Mohun Lall 

5 W.R., 271 (276). * 

(12) Ram Awaler v. TulM Prasad, 16 
C.iV.N., 137; 11 l.C.p 713; following 
Naunl Kishore v. Inait AH, 7 Agra S.D.A., 
248 ; ditfsenting from contra in Sujai Ali 
V. Dut Ram, 8 Agra. S.D.A., 178, 
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the usufruct which might be in excess of that rate which he must apply to 
reflnctioii of the principal. 

'rhe account once taken cannot be re-opened by the parties in another 
suit .<2) 

1951. Tile mortgagee’s liability to account is incidental to his 

liability to redemption. Any person entitled to redeem, 
Who may call therefore, entitled to call for accounts. An assignee or 
lor accounts. subsequent incumbrancer of an equity of redemptnon 

stamls in tlie position of the mortgagor qva accounts.<3) The account to 

bo taken at the instance of a purchaser of the equity of redemption is taken 
as it would be if the mortgagor only were interested. 

Till' mortgagors ami othoi-s entitled to redeem are entitled to inspection 
of the accounts and obtain true copies of the same and of the vouchers by 
which they are sup.portc<l on payment of cost. If the mortgagee refuses 
the only remedy that the holder of the equity of redemption would seem to 
possess is to sue him for redemption and mulct him in costs. Without 
suing for redemption, the mortgagor cannot, ordinarily maintain a suit for 
accounts though it is possible for him to obtain a mandatory injunction 
compelling the mortgagee to perform his statutory duty.(^> 

1952. Appropriation of Income.—The next clause lays down thejnode 

of appropriation of income from the mortgaged property, 
el;.«sif\ing it into (n) receipts and (6) a fair occupation rent. 
His receipts are. of course, those of rents and profits collected fronY tenants 
and others in possession of the mortgaged property, while “ a fair occupation 
rent ” is the sum to which he must debit himself if he was himself in 
personal possession of the property. The term “ fair occupation rent ” is 
taken from the Knglish law(’) and appears in another connexion in defining 
the liability of the trustee to account for his possession of trust-property 
wroni^ftillv |)\irchiised by It, of course, insnns as ths words c]6any 

imply a rent representing the fair letting value of the land,<«) which, if not 
known, must be ascertained with due regard to the nature and cjuanty of 


(1) Lakt Narain Dna v. Baij Nath, 
7 O.L.J., 231 ; 66 I.C. 692. 

(2) KuUyan Dass v. Sheonundun, 18 
W.R.. 65. 

(.3) Melbourne Banking Corporation v. 
Brougham, 7 A.C.. 307 ; Mainland v. 
Upjohn, 41 Ch.D., 126. 

(4) Mainland v. Opjohn, 41 Cn. D. 
126 ; Vtpa v. Varigonda^ 34 I.C., (M) 701. 

(5) Hari v. Ifakshman^ 6 B. 614 (616) ; 
Mukund Jtam v. Shea Narain^ 47 I.C., (N) 
21 . 

(6) S. 66 Specific Relief Act (I of 1877). 

(7) Fisher. §§ 1742. 1772. 

(8) S. 62. Trusts Act (Act II of 1882): 
Kullyan Dass v. Slieouundun^ 18 W.R., 
65. 

(9) Raghunalh v. Baraik Qeereedharee, 
7 W.R., 244 5 contra Dadnv v. Somnnth^ 
6 N.L.R., 109 (113) lioWing thftt the 
mortgagee must debit himself with the 
net cultivating profits is obviously errone* 
ous; since the mortgagee is under no 


obligation to give his mortgagor tJie bene¬ 
fit of his capital skill and labour. The 
practice prior to the Act was somewhat 
unsettled* in Prabhokar v. Pandurang, 
12 RH.C.R.* 88 (90) in which Westroppr 
C.J.. directed that the mortgagee in p^ 
session of cuUivatory land might be 
either debited a fair occupation rent of 
net profits* because presumably they 
were about equal and the mortgagee dia 
not object to it: while the Irish Lorn 
Chancellor's dict\im in Lord Trimbles^ 
V. HamiUy (1810) 1 Bft. & Be. 377; 12 K. 
R., 38 (42) refers to a receiver becoming 
a mortgagee who is still accountable ^ 
receiver, and the observations must be 
read as limited to the facts of the case 
which has never been cited for any other 
purpose than that here stated. And as 
. it is, it has the flavour of the usu^ iawa 
when the mortgagee suffered special 
abilities since swept away. 
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Jand its capacity and the demand for it, or similar land in its ncighbourbo<j<]. 
There will scarcely be any difficulty of ascertaining the fair occupation rent 
of property which is ordinarily let out to tenants, such as houses, orehanls 
and the like. But in the ease of agricultural laud subject to assessiiant 
a fair rent is always much more, and in several parts of the country, if 
-approximates to half the net produce. Such rent must presuinabiy be 
assessed upon a calculation that it is let on an annual lease as the iiiortgagi e ’e 
accounts have to be made up at the end of each year, and it would not be 
a prudent act to let out land on long leases when annual leases would be 
^re advantageous to the mortgagor. At the same time the rent must be 
fair ” that is to say, the fact that the mortgagee, instead of finding another 
tenant, had cultivated the land himself should not be unduly pressed against 
him. He was under no disability to cultivate it himself and he should not. 
therefore, be rack-rented as a constructive wrong-doer. Under this clause 
the mortgagee after deducting for (i) rent, (ii) repairs and (iii) interest thcre.m. 
should appropriate the sui-plus to payment of (iv) interest on his priiicipal 
money, the balance, if uny left over, being paid to liimself. (v) in reduction nr 
discharge of the “ mortgage-money ’*—which in this connexion means, i ud 
should have been stated to be principal money : (vi) the residue being paid 
io the mortgagor. This is the uujdc of taking accounts with rents, and U 
opposed to the English practice where the usual mode is to set the total 
amounts of rents and profits received by or found to be chargeable to him 
(the mortgagee), against the whole amount upon the mortgage-debt; viz., in 
discharge successively of the interest of the mortgage-debt, and of money 
advanced for costs and improvements, and then of the principal of the same 
money.0> Under the English law where rests are allowed, thev ciinnof be 
made annually,<2) but annual rests are sanctioned by the practice of the 
(’ourts in this country.<5) while in Ireland rests are made half-yearly.('ll 


This clause so far as it provides for the payment of interest “ after 
deducting the expenses mentioned in clause (c) and (d) ” is inconsistent with 
clause (d) which provides for the payment of interest before repairs. The 
clause as to interest appears to be also superfluous, for if interest has been 
already paid under clause (d). no interest can be paid under the subsequent 
•clause. ^ 


1963. It is to be observed that the expenses incurred under clauses fc) 
and (d) may be deducted by the mortgagee before any receipts are carried to 
his debit, whereas expenses incurred under section 72 are added to the prin¬ 
cipal money to be paid with it. The distinction may bo justified by having 
regard to the option given to the mortgagee under section 72, and which is 
denied to him under the two clauses of the present section. For the rest 
the mode of taking account should follow tlie same practice as prevailed 
before the enactment, according to which, the gross receipts are ascertained 
at the end of the year according to the nature of the mortgaged property 
For instance, if it is agricultural property, they are ascertained at the end of 
the agricultural or revenue year. Beyond mentioning that the appropriations 
are to be made “ from time to time.” the clause prescribes no more definite 
rule. But in a case where ncounts were stipulated to be so adjusted, the 
Court directed annual rests.Of course, the parties may stipulate for 


(1) IVe&6 V. Rorke. 2 Sch. A Lef.. 061 ; 
'Fisher, {$ 1000. 1001. 

(2) Bm 16 A 16 Vint., r. 86, s. 64. 

(d) Jaijit Rai v. Oobind Tiwari, 6 A. 
901 (310, 311) Muhammad v. UUatiuhatid, 


03 I.C.. (L) 508. 

(4) Graham v. Waiker. 11 Jr. Eq.. 41.6, 
(6) Radha Benodts v. Kripamovet. 14 
M.l.A., 443 (4.61). 
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six-rnonthly or oven monthly rusts. But in the absence of an express con* 
tract annual rests are directed as a matter of course. (§ 1952.) 

1954. After deducting from the gross receipts the necessary charges 
and expenses which the mortgagee is authorized to deduct {§ 1318), the 
riinrtgagee must appropriate the balance to the paymjent of interest, the 
surplus being paid towards the principal. If the net receipts are insufficient 
to pay the accrued interest, it is not competent to the mortgagee to add the 
balance of unpaid interest to the principal, or, in other words, charge com¬ 
pound interest.Indeed, where compound interest is not expressly payable, 
it cannot be allowed, and in such a case, it really makes no difierenoe 
whether the receipts are set off year by year, or the sum of the receipts is 
deducted from the sum of the amounts due at the end of the account. 
Where there is an express provision in the deed for payment bf compound 
interest, in aiTear, the mortgagee in possession cannot capitalize it if he had 
enough rec-'ipts from the mortgaged property to be available for payment of 
interest.(2) Where the mortgagee has the option of setting off the receipts 
against two or more accounts, some of which bear compound interest, the 
mortgagee is not bound to give credit for his receipts against the debt which 
is most burdensome to the mortgagor.It will be seen that the mode of 
payment with rests has the effect of ensuring repayment of the loan jn small 
and uncertain dribblets, and this is the objection raised to this mode of 
accounting in England. 

1955. Mortgagor’s right to surplus.—It is the duty of the mortgagee 
to pay to the mortgagor his surplus receipts from the mortgaged 
property. Surplus receipts include all receipts in the hands of the 
mortgagee left after deducting the expenditure mentioned in the 
clause. His gross receipts ore all receipts received by him as 
mortgagee; or where he is himself in possession of the property, a fair 
occupation rent. Ho is entitled to deduct therefrom all charges of a public 
nature i.e., Government revenue, rent and cesses, taxes and the like as also 
the cost of repairs. Out of the balance he is entitled to pay himself the 
interest if any payable on the mortgage-money. What remains is the sur¬ 
plus w'hich he must immediately hand over to the mortgagor. Ordinarily, 
the mortgagee in possession makes up his accounts annually the date depend¬ 
ing on the nature of the property and custom. The mortgagee is debitable 
with interest on any surplus which he has failed to pay as directed or custo¬ 
mary to the mortgagor. He has no right to divert the surplus to other 
account not authorised by the mortgagor. As a rule, the mortgagee is not 
liable to pay interest on the profits of the property, but if he has realizert 
more than what is required to pay himself off. he will be liable to pay interest 
on his subsequent receipts if he still continues to be in possession.(«> ine 
question is how'ever, whether such interest should run from the date of sur¬ 
plus or from the date of the institution of the mortgagor’s suit for redemp¬ 
tion’ In England, the mortgagee is regarded as a trustee for the balance 
and on w'hich he is liable to pay interest at the usual Court-rate of 4 per cent., 
even though there may be doubt as to the persons entitled to receive thie 

(1) Badha Benode v. Kripamoyee. 14 (2) Wrigby v. Qill, [1906) 1 Cli. 

M.T.A., 443 (551); Enait Ali v. Kuhur Kadir Moidin v. Ntpean^ 26 C. 

Roy, 2 W.R., 289 (290); Chaioorbkooj v. 1 (7). P.C. t 

Doorga Chum, 5 W.R., 200; Raghunath (4) Bhayalal v. Mhd. Hakim, 67 
V, Lachman, 1 Agra, 132 ; Jaijit v. Oebind, • (N) 294; conira Ismail v Mahadt Hown, 

6 A. 303; Kadtr Moidin v. Nepean, 20 22 A.L.J., 833; (1924) A. 881 .. (interest 

1 (7) P.C. only from the date of suit). ^ 
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money (1) It is only in very special circumstances that the Court awards 
Ilk institution of the suit.tz) Otherwise the rule remains even 

where the mortgagee had honestly paid trust-monev to the wrong person (3> 
For, as observed by Kay, J.. it is at least the dutv of the mortgagee t^set 
this money apart m such a way as to be fruitful for the bon of the 
persons benefacially entitled to it.(^) This view was followed by Telang J 

Tatt e per cent, as fron^that 

date, and which he regarded as the established rate in that Court. 

1956. Limitation begins to run against the mortgagor from the date the 
Limitation lor mortgage is satisfied.«-) His suit for the recoverv of \ho 

o. -P - -Jhe h-ds o. . 1,0 ...ortgagee, il h^'beLl.d^ 

_ . must be mstitutod within three years from the d-ite ik.. 

may®"fowOTer prop^-rty,... A us„t,-uctu.-,ry morlgagce 

may, ho\\ over, set off his claim for rent due from the mortgagor in the 

. l notwithstanding tlmt sn'cl .•'nt 

would be barred by limitation.<») ^ 

1957* Effect ol Tender by j • • 

1 \ -“viiigAgoro—1 iio penal provjsioiK of 

">• puted redlmnS -^^ 1° be inapplicable to a case o£ L- 

the tender to redeem is disputed o,; whS^thf^imlCTitv* ‘of 

Itself has been split up.O) Tender or rlonoci* mortgage 

clause that the mortgagee cannot thenceforward charge even^ 
made to preserve the property from " forfeiture or sale " f payments 
for the payment of Government revenue or rent. It seems llsrcw“S.^; 
since the mortgagee is by the clause placed under disability to re^ovlr ‘'hJ 
cannot do so under section 69 or 70 of the Indian Contract Act (U) lUs visual 

«v.oted tvithout being allowed to gather his standing crops^Zt tZZeref 


(1) Kay, J., in Charles v. Jones, 35 Ch. 
D., 644 (649, 650); Quorrell v. Beckford, 
1 M. 269. 

^ In ro Sharp, 

(1892] 1 Ch., 164 (169). 

(3) Chitty, J., in In re Hulkes, 33 Cli. 
D., 662; following Attorney General v. 
Kohler^ 9 HX.C. 664; explained in In re* 
Sharp, (1892] 1 Ch., 164 (170). 

,(*) CftarUs V. Jones. 36 Ch. D., 644 
<660). 

. V. Haji Noor Mahonied, 

16 B. 141 (144, 146). In an earlier oase» 
T; t/amvn 7 B. 185 (187). Sargent. 
X.J., lollowed the English practice which 
he said waa to allow interoet from the 
of the institution of the suit. But 
^tie \aew is clearly erroneous, for the 
English practice is undoubtedly as stated 


in tho text, 

(0) S. 3. Limitation Act (XV of tQ?-? 

wfJ /,Ty 

Jamal AH, 9 W.R V n 
Raj Raghubar, 2Q 0.c\, 

ST :Lf > 

(11) Act IX of 1872, 

24C.’679. "a "«'i. 
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for redemption should so direct.And so in England, the mortgagee Is 
permitted to continue business and use the trade-name of the mortgagor’s 
firm for a reasonable time so as to enable him to dispose of his stock-in-trade 
as a going concern.(2) It is held in Madras that tms clause does not apply 
to a case covered by section 5 of the Malabar compensation for Tenan^' 
Improvement Actt^> under which the mortgagee is entitled to remain in 
possession till he is actually paid the amount remaining due on his 
itif»rtgage.(*' 

1958. Loss occasioned by the Mortgagee’s Default.—The last clause 
enables the mortgagor to set off any loss suffered by him in the same suit,(S> 
w ithout having to institute a separate suit as would have, but for the clause, 
been necessary and had to be instituted before the Act.t^) If owing to some 
default on his part the mortgagee is unable to restore the whole of the 
mortgaged property the mortgagor will be allowed partial redemiption. He 
cannot however refuse to redeem at all nor is the mortgagee liable to forfeit 
bis mortgage-money because of that failure. 

77. Nothing in section seventy-six, clauses (b), (d), (g) 
Receipts in ueu ^nd (h), applies to cases where there is a con- 
oi interest. tract between the mortgagee and the mort¬ 

gagor that the receipts from the mortgaged property shall, 
so long as the mortgagee is in possession of the property, be 
taken in lieu of interest on the principal money, or in lieu 
of such interest and defined portions of the principal. 

SYNOPSIS. 

Para^aph^* 

I960. Analogous Law. 1962. Mortgagee's Non- 1963. No account ij pro- 

liability. vary. 

1959. The present section enacts a rule in conformity with this view 
which was followed in practice before the Act.^*^ Its extension to the cases 
specified in the section is the necessary consequence of the mortgagee s non¬ 
liability, and the provision as to his non-liability for not collecting rents or 
making repairs was added at the instance of the Indian Law Com¬ 
missioners.W 

1960. Analogous Law—This section sets forth an exception to clauses 
(6), (d), (g) and (h) of the last section. The histoiy of the liability of the 
mortgagee in possession to account has suffered a varying fortune. Prior 
to the passing of the usury laws the mortgagee was unfettered in enforcing 
his contracts. But under the Bengal Begulationf^®) the mortgagee could 
retain his pledge only so long as .he had not received thereout his debt with 
interest at tw'elve per cent, to ascertain w'hich the mortgagor was always 

(1) Balaji V. TfUya, (1887), B. P. J.. V ot 1908 ; JRaghunatk Das v. AsraJ Husain, 

114. 2 A. 252. 

(2) Cook V. Thomas. 24 W. R.. (Eng.), (7) Kottayat v. Kolat Narayana, [1917J 

427. M.W.N.. 289 ; 40 I.C., 70. 

(.3) Mad. Act. I of 1900. (8) Vencatachellam v. Tirumala, 2 M. 

(4) Paramesimra v. Kiftunni. 33 M. H.C.R., 289 ; PeraUuhU v. Manakude,. 

L J, 69; 43 I.C. 173; Mooriath v. Mele- 4 M. 113 ; Munnoo LaU v. Beet BhoiAun, 
dnth, 37 M.L.J., 200; 52 I.C., 834. 6 W.R., 283. , 

(5) Shiva v. Jaru, 15 M. 290. (9) Report, datedUSth November. 187», 

(6) See 8. Ill of the Code of Civil Pro- §34. 

cedure (Act XTV of 1882); O. 8 r. 6 ; Act (10) Reg. XV of 1793, s. 10. 
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entitled to claim an account, and so even where the ivajib-ul-iHi Linbtulied 
an agreement to the following efiee>: " The moiTguge is loi tiiiee ^eais, 
with this declaration as to the mortgage that the entire profits ol the inoi t- 
gaged property have been assigned in lieu of interest on the mortgage- 
money, so that up to the term of mortgage, J. the morlgagor, shall liave 
no claim to profits nor the mortgagee to interest,” it was Iwld that taken 
as a whole this document was merely a recital of the iimrtgage as still 
subsisting and operative, and that it did not exonerate the m(.>vtgagoe from 
his liability to account.O) A similar view was taken in Madras on the 
construction of a similar Regulation having effect in that Presidency, 
Both these Regulations were directed against usurj and prevented a 
usufructuary mortage from being made the indirect means of securing the 
equivalent of a higher rate of interest than that allowed b\ law. Accord- 
higly, a mortgage, whereby land was made over to the mortgagee for 
cultivation and a grain-rent estimated at a certain quantity, was to be 
retained yearly in lieu of interest with a condition that on the expirv of 
any year the mortg^ee might be redeemed and possession recovered on 
payment of the principal, was held to be one subject to the regulation, and 
that, therefore, the mortgagee must give an account of the grain-rent, and 
credit the mortgagor with any surplus which may be found in excess of 
interest at the rate of 12 per cent.^®) The change of law in force in the 
Pre-regulation days was thus materially altered by the passing of the 
Regulations, and the change so effected was thus explained by the Privv 
Council who said: ” as to mortgages executed before tlie 28th March 1780, 
the tisufruct might be allowed even after the Regulation in lieu of interest 
up to that date. Then after that date, the dividing point of time, and 
subsequently to it the character of these mortgages s\iffere<l a chani^e. 
The mortgaged possession, instead of enduring by title for the stipulated 
time, was made liable to abridgment by satisfaction from the usufruct, and 
a claim to interest arose where it did not exist before. The reception of the 
profits in many cases did not constitute the receipt of interest, but was in 
lieu of any.”W But a third epoch dawned with the passing of the Interest 
Act<6) which repealed the usury laws, and provided that ” a mortgage or 
other contract for the loan of money by which it is agreed that the use or 
usufruct of any property shall be allowed in lieu of interest, shall be binding 
upon the parties.The effect of this enactment is to sweep away the 
intermediate change effected by the Regulations and restore the pre-existing 
law by legalizing all agreements even thojjgh they may have the effect of 


(1) Mahtab v. The CoUeeior^ 5 A. 419, 

(2) S. 8, Mod. Reg. XXXIV of 1802 ; 
PemlathniU v. Mftnkude. 4 M. 113. 

(3) Tippayya v. Vtnkat/t, 6 M. 74 (75, 
76 ). 

(4) Sh<ih yfakhuH Lall v. Shrikiehtv^ 
12 M.T.A.. 190, 

(5) Act XXVin of 1866. 

(6) Ibid^ 8. 4; c/, 88. 5 A 6. Tlieno 
*86011008 are not retroepectivop but bo far 
as tliey affect contraota ente red into since 
the passing of Act XXVITT of 1856, they 
repeal the following eeciicns: as. 4, 6 A 7 
to 11 of Beng. R^. XV of 1793; ae. 3^ 
6 to 10 of Beng. R^. XXXIV of 1803, 
euid a, 23, oh 1 of Bei^. Reg. YIIl of 1806 


HO far as it extemln the upplicalion a 
iho above < ite<\ sect ions of Bene. Rec 
XXXIV of 1808, Hg. 0 4 11 of Beng. Rej? 
XIV of 1803, 80 far an tliev boar on the 
Hubject of the usury ; also s. 2 of Beng. 
^^8* XVII of 1806 80 far as it bears on 
the subject, bs. 4 4 6 . Similarly, and so 
far as they l>ear on the Bubje<^t, bb. 2 
4 to 6 and 8 of Mad. R^g. XXXIV of 1802, 
«. 22 of Mad Reg. IV of 1816, s. 14 of Mad. 
Reg. V of 1816 s. 15 of Ma<h Reg. VI of 
1816, s. 13 of Mad. Reg. VII of 1816. 
a. 7 of Mad. Reg. II of 1825, so much as 
it bears on the eubje^tt, as. 10 to 12 of Bom. 
Reg. V of 1827. 
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securiog to the mortgagee interest at a higher rate than 12 per cent, per 
annum. The effect of this law being fo bind parties strictly by the terms 
of the express contract, it follows that when the usufruct is to be taken in 
lieu of interest, the mortgagee is not liable to account, however large may .be 
his receipts. He may, moreover, continue in possession until the principal 
is repaid to him,(i> If no interest is stipulated, it will be for the Court to 
decide if any is to be allowed, and. if so, at what rate. If any rate is fixed 
it will be calculated at that rate. But in the two latter cases the mortgagee 
will have to account. 


1961. Principle.—A mortgage is usufructuary where the mortgagee 
receives the rents and profits either—(i) in lieu of interest only, or (ii) in 
payment of the mortgage-money, or (iii) partly in lieu of interest, and partly 
in payment of the mortgage-money.<2) This section protects the usufruc¬ 
tuary mortgagee of only the first kind from the provisions of the last section. 
It also excepts from the necessity of keeping and rendering accounts 
usufructuary mortgagees where the usufruct is agreed to be taken in lieu 
of interest and defined portions of the principal, in which case the mortgagor 
is entitled to credit for the amount agreed to beforehand. And there is no 
necessity for accounts where the mortgagee agrees to allow a definite sum> 
for the occupation, for the transaction is not then distinguishable from a 
lease in which no accounts are necessary. 

In the two cases thus excepted, it will be observed that the mortgagee 
undertakes to gives the tnortgagor a definite credit at all hazards, and hence- 
if he does not collect the rents and profits, the mortgagor does not suffer. 
He is also protected from having to make repairs for obvious reasons, 
although probably it would be to his interest in many cases to make them. 

1962. Mortgagee’s Non-liability.—A case for exemption from liability 
to account would arise wherever there is a contract entitling the mortgagee 
to appropriate the rents and profits towards payment of a specified portion 
of principal or interest, in which case thei*e is no liability for account 
because the terms of the contract render it unnecessary.Consequently 
if the mortgagee was to appropriate his receipts after paying the rent in lieu 
of interest and the mortgagee escaped without payment of rent the mort¬ 
gagor cannot claim that account should go into the accounts against the 
mortgagee.Such contract may subsequent to the mortgage and 

be oral or in ^v^iting and if in ^v^iting it is held to require no registration/ 
But in that case the mortgagee takes the risk if the equity of redemption 
passes out of the hands of the contracting party who will he only personally 
bound By his contract. (§ 1745—1747.) Where under the terms of on 
usufructuary mortgage, the mortgagee after meeting certain specified expenses 
was to appropriate the balance towards interest and no rate of interest was- 
fixed, there is no liability on the mortgagee to account nor on the mortgagor 


(1) Munnoo Lall v. Beal Bfuyobun, 
C W.R., 238. 

(2) S. 58 (d). 

(3) Peralathail v. Manktide, 4 M. 113; 
Bihari Lai v. Mohan Singh, 46 A. 633. 

(4) In Mahadu v. Bhagirathibai, (1877) 

B.P.J., 169, it was held that accountability 
in all cases—must be contracted for but 
s^Babajeev. (1889) B.P.J., 18, in 

which liability to account was presumed. 


Whatever may have been the antecedent 
law there is no doubt but that the mort¬ 
gagee in possession is now prima facie 
accountable unless as provided in tin*-' 
section. 

{5) Fakir Muhammad V. Ali Sher Khan 
10 I.C. (A.) 113. . , „ 

(6) Meenakahi, v. Bathnaaami, 41 M- 
969 (973). 
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to pay interest.Where a mortgage provides for tlio niorlgagoe being put 
in possession and taking the profits on account of interest. tJie mortgiig4.>r 
undertaking to pay the deficiency, if the profits bo insufficient, the mortgagee 
is not relieved from accounting for rents and profits.The fact that a 
mortgagee has not been j)ut into possession to which he was entitled under 
the mortgage, does not deprive him on taking the accounts between him¬ 
self and the tnortgagor, of his right to he cre<liled with the amount <*f 
profits in lieu of interest as provided for by the mortgage.The section 
makes no provision for a case where the contract is that the profits are to 
satisfy only a fraction of the interest, but this woviTd appear to make no 
difference if the contract is clear.(«) A mortgagee whose case fulls within 
the exception being not liable to make necessary repairs, is held not to be 
entitled to be reimbursed his expense, if any. incurred for that purpose.(&) 
but the soundness of this view is open to grave doubt.At any rate he 
is entitled to be repaid the expense incun-ed in protecting the estate, as 
constructing n new embankmc‘nt.<7> It may be added that the mortgagee 
is always liable to p(i*form the other duties'enumerated in section 70.'' He 
must for instance, continue to pay the Government revenue and prud<?ntly 
tnannge the property. He must commit no waste, and. in case of its 
accidental destruction, apply the insurance-money to its reinstatement. And 
indeed while it is not obligatory on him to attend to its repairs, however 
necessary, howsoever large may be his profits, still it would be his own 
interest to see to the repairs to ensure his continuance of the same 
•enjoyment, 


No account 
profits vary. 


1963. .\lthough the contract for apportionment of the income from the 

mortgaged property is naturally based on an estimate of 
“ the income then received, the mortgagee does not become 
liable to account if there is a windfall in his income. So 
where in an usufructuary mortgage of an occupancy holding the mortgagee 
was to take the profits in lieu of interest, after payment of rent to the 
zemindar, which he escaped from paying for several years, and whereupon 
the mortgagor held him liable to him to that extent, but the Court held 
the mortgagee entitled to the henefitt®) as indeed, he would have been made 
liable if the rent had been enhanced. 


Priority. 

78. Where, through the fraud, misrepresentation or 

po,ipon«».ni 01 neglort ot a prior mortgagee, another 

■prior mortgagee. per.son has been induced to advance money 

on the security of the mortgaged property, 
the prior mortgagee shall bo postponed to the subsequent 
mortgagee. 


(1) Sitla Sahai v. Dhum Singh, 82 I. 
•C. 406; (1026), Oudh 114. 

(2) Babaji v. Talya, (1880) 18. 

(3) Bamehandra v. Ahmtd, (1882) B. 
P.J., 385. 

(4) Taki V. IJmabai. (1884) B.P.J.. 0. 
(6) Shafiunniaa v. Fazarah, 7 A.L.J., 


787 (789). 

(6) See 8. 62 (6), anlt. 

(7) Ibid. 

(8) Fakir Muharntnad v. Ali Shet Rhan 
10 l.C. (All.), 113. 

(0) Thirumathur v. Swaminalha, 16 1 
C. (Mad.), 184. 
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JWi. A nalogovs Lav\ 

1965. Pr i n c iple, 

1966 . Mea ri itig of Word^f, 

1967. When a case for 

Priority arises, 
I96H. Priority forfeited 
by Fraud. 

1971. Misrepresentation. 


SYNOPSIS* 

Paragraphs. 

1972. Gross Negligence. 
1975. Defences. 

1978. Negligence must be 

the proximate 
cause. 

1979, Negligence against 

Negligence. 


1980, Laches in enforcing' 
right. 

1982, Mistake, 

1983. Notice. 

1986. Waiver. 

1988. Debenture. 

1989. Agent's Fraud 
binds Principal. 


1964. Analogous Law.—Thh section is an exception to the general 
rule enunciated in section 48, and to the equitable maxim—qui prior est 
tempore potior est jure.^^^ The same rule is enacted in section 115 of the 
Indian Evidence Act.t*) The object of the section was to adopt the English 
doctrine enunciated by Lord . Denman in a leading English precedent. 
Indeed, the section introduces no novel doctrine, tut confirms a beadroll of 
cases whose authority is recognized in the marginal note appended to the 
draft section.W 


The rule is one of more general application and has been held to govern 
salcs(5> and leases. 


The terms “ fraud ” (§ 1968) and “ misrepresentation” (§ 1971) are 
here used in the sense defined in Indian Contract Act,(^ while ‘ gross 
neglect ” has already been the subject of comment in another connection 
(§§ 131. 132, 134.) 

1965. Principle.—Ordinarily, where in the case of two or more transfers 
the equities are in all other respects equal, the transfer first in point o 
time prevails and has preference over the rest. But if the party entitled 
to this equity is guilty of fraud, misrepresentation or gross neglect and 
fhcrebii induces another to advance money on the security of the mortgage 
prcjpcrty, it is but just that he should have priority over the pnor mortgagee 
who has misled him into the contract. The doctrine of the forfeiture of 
priority as a consequence of laches, acquiescence or fraud is only a branch 
of the general law of estoppel, and is so manifestly agreeable to the dictates 
of good conscience, that it is difficult to belive that ^“^**^*7 
ever have been the accepted doctrine, but so in fact was, though it _i 
not take long before the pernicious rule was exploded.W But the doctrine 
has its limits, since it operates only as betwgen mortgagee mter se ana 
their assignees. It cannot he availed of by purchasers of the equity oi 
redemption who as representative of the mortgagor is equally bound to satis y 
all incumbrances.(§ 2268.) 


(1) “ He who is prior in time is stronger 
in law.” 

(2) Act I of 1872. 

(3) Pickard v. Sears. 6 A. & E., 469 ; 
see Report of the Select Committee, dated 
2nd February, 1878. § 34. 

(4) Seetaram v. Kishun, 3 Agra. 402 
(400); Jugjeewundas v. Ramdas, 2 M. 
I.A.. 487 (601); Somasundara v. Sakkarai. 
4 M.H.C.R.. 369 (373); Bhurrul LaU v. 
Oapal Sarun, 11 W.R.. 286. As to Hindu 
mortgagees in possession ; Hari v. Maha- 
daji, 8 B.H.C.R. (A.C.). 60; Kushnappa 
V. Bahiru. 8 B.H.C.R. (A. C.), 66; It. 


harant v. Raiji, 11 B.H.C.R.. 11. 

■ule applicable to Guzerat which other- 
rise does not follow the Hindu role.) 

(6) Kinlcck v. Tataram, 16 I.C. SJo. 

(6) Taylor v. London A County Banking 

7o. [1901], 2 Ch., 231. . 

(7) Ss. 17. 18. Act IX of 1872 see out 

(8) Fagg’s ease, 1 Ca. 3 ► 

jited 1 Vem., 62. 63; Harewrt v. Knouti, 
2 Vern., 169; 2l E.L.R.. 1098. 

(9) Carter v. Carter^ 3 K. & J.* . 

(10) See s. 101 post. 


MORTQAOE. 


13r)7 


s. 78.] 


4 t 


1966. Meaning of Words.—'* Fraud " is detiiu-d in scclion 1". »nd 
misrepreseniaiion " in section 18 of the ln(iian ('ontract Acl.f*' “ {trus!< 
ueijluinicc " is a term used also in connection witli tlie detinition of 
“ notice ” in section 3 before. (§§ 120. 121.) Tlie threi- words are of 

course used disjunctively.“ Has been induced: " implies that the 
stibse<juent mortgagee has been misled by the prior mortgagee. 'I'he contract 
into which tlie subsequent mortgagee has entered must be oeca'^ioiied by 
the misconduct of the prior mortgagee in tlu* mannia- desreibed. “ Shull 
be postponed, i(c..” means that the prior mortgagee shall not absolutely 
forfeit his priority, but only forfeit it, in regard to the mortgagi'e misled. 


1967. When a Case lor Priority arises.t^) —The rule us to priority cun 
have application only when the same property is ''hurged with several 
incumbrances which cannot all be satisfied out of the same property. If 
the several incumbrances are in all respects equal, the maxim gui pWor eat 
tempore, potior r.sf jure will determine the relative rights of the iucum- 
hrancors. If however, anyone of the incumbrancers actually mis¬ 
lead another, either by acts or omissions, he is displaced from 
his position and ranks after the mortgagee whom he has misled. 
Cases in which the mortgagee is guilty of “ fraud ” or “ mis¬ 
representation ” are not difficult; but where the niortgage<* is charged with 
“ gross negligence,” questions often of great difficulty arise, and which are 
none the less eomplieatod by the fact that the law makes no distinction 
between negligence, however innocent, and negligence which is the i*esult of 
design. 

1968. Priority forfeited by Fraud:— Fraud has been thus defined in 
the Indian Contract .Act: — 


17. •• Fraud means and includes any of the following acta committed by a party 

to a contract, or with his connivance, or by bis agent, with intent 
7raud defined- to deceive another party thereto or his agent, or to induce him to 

cntei’ into the contract 

(1) The suggestion as a fact, of that which is not true, by one who does not 

believe it to be true; 

(2) Tlie active concealment of a fact by one having knowledge or belief of the 

fact; 

(3) A promise made without any intention of performing it; 

(4) Any other act fitted to deceive; 

(5) Any sucli act or omiaBton as the law specially declares to be fraudulent. 

Kxplanatian.—Mere silence as to facts likely to affect the willingness of a person to 
enter into a contract, is not fraud, unless the circumstances of the case are such that, 
regard being had to them, it is the duty of the person keeping silence to speak, or 
unless bU silence is in itself equivalent to speech/*(4) 

1969. There can bo no doubt that the term in the Act is used in the 
sense assigned to it in the above definition.W Fraud may then 
consist as much in the $\ippre$io veri as in the suggestio fal$i 


(1) Act IX of 1872. 

(2) Nanda Lai v. Abdul Azixp 43 C* 
1052 ; dissenting from confm in Afontndra 
V. Trcytuciho, 2 C.W.N., 750. 

(8) The commentary on the section may 
profitably be read in continuation of the 


one on a. 4S, anfe. 

(4) S. 17 of Act IX of 1872. The four 
illustratiozis appended to the section 
have been omitted. 

(6) See & 4, ante. 
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intentional or unintentional.n) Of course, fraud in law does not 
imply any moral turpitude, for the principal may be fixed with the fraud 
of his agent. Fraud is an extrinsic collateral act which not only estops the 
mortgagee in his relation with the subsequent mortgagee, but vitiates even 
the most solemn proceedings of the Courts of Justice. It avoids all judicial 
acts, ecclesiastical or temporal.<2) And this is based upon the principle that 
a man may not take advantage of his o^vn wrong.t^) And where by 
the fraud of a third person one of two innocent persons has to suffer loss, 
he whoso conduct has enabled the third person to commit fraud, should 
clearly bear it.t^’ ]5ut a person cannot be said to have enabled another to 
commit fraud, merely because his act facilitated the perpetration of fraud; 
he must have done some act which was intended to be acted on by that 
other person who is affected by it.(5) Before the subsequent mortgagee 
can. however, claim priority as against the prior mortgagee on the ground 
of the latter’s fraud, he must both allege and prove it, for he is not relieved 
from this obligation because the defendant has himself told an untrue 
story. (*) The averment of fraud must be specific, for as Lord Heatherley 
said:—“ that the mere averment of fraud in general terms is not sufficient 
for any practical purpose in the defence of a suit. Fraud may be alleged 
in the largest and most sweeping terms imaginable. What you have to do 
is, if it be matter of account, to point out a specific error and establish 
it by evidence. Nobody can be expected to meet a case, and still less to 
dispose of a case summarily upon mere allegations of fraud without a definite 
character being given to those charges by stating the grounds upon which 
they rest.”(’) (§§ 1001—1002.) ^loreover, a charge of fraud must be sub¬ 
stantially proved as laid, for when one kind of fraud is charged, another kind 
of fraud cannot, upon failure of proof, be substituted therefor.Fraud and 
collusion must, wherever ixissible, be proved by evidence and not by mere 
affidavits.(9) (§§ 994—1000.) 


In order to affect a mortgagee with consequences of the fraud of his 
agent, it must be showm that the relation subsisted at the time when the 
fraud was practised, and that the fraud was committed by him while acting 
within the scope of his authority.It is not necessary to prove any 
express command of privity of the master,O') who is presumed to have 
notice of all facts brought to the knowledge of his agent, which he cannot 
be allowed to rebut.02) (§§ 368—177.) 


1970. Where the mortgagee fraudulently conceals the fact that he had 
himself made a prior advance upon the same property from a* subsequent 
mortgagee he was held to be disentitled to set up his previous mortgage 


(1) P. Parker J. in Walker v. Linom, 
(1907), 2 Oh., 104; followed in Nanda 
Lai V. Abdtd Aziz. 43 C. 1062 (1081). 

(2) Per Lord Coke in The Ducheea of 
Kingston's case, 2 Sm. L.C., 693, 601. 

(3) Abouloff V. Oppenhemer, 10 Q.B. 
D.. 296 (301). 

(4) Lickbarrow v. Mason, 1 R.R., 425 ; 
Henderson A Co. v. Williams, [1896] 

1 Q.B. 626. 

(6) Farquharson v. King d? Co., [1901 

2 K. B., 697. 

(6) Mahomed Oolab v. Mahomed SuUi- 
man, 21 C. 612. 


(7) Wallingford v. Mtdual Society, 6 
App. Cas., 686 (701). 

(8) Abdul Hossein v. Twmer, 11 B* 
620 (643), P.C.; following Moniesqutek 
V. Sandys, 18 Ves., 302 (314). 

(9) Bam Doyal v. Bamdas, 4 C.W.r<., 
2081 , 

(10) S. 238, Indian Contract Act (IX of 
1872 ) 

(11) Berwick v. English Joint Stock Bank, 

2 Eq., 269 (266). _ „ 

(12) BrohmoDuttv. Dhurmo Doss, 26 u. 
381 (387). F.B. 
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in opposition to that- of the subsequent incuinbruncorJ^' So whore the prinr 
mortgagee was shown to have consented to a second mortgage which con¬ 
tained. a recital that it was free of all prior incun\brances. and received a 
large portion of the mortgage money, the Privy Council held that it 
amounted to an inducement to the second mortgagee to advance his money 
as a first charge on the security of the mortgaged propei-ty and that, there¬ 
fore, the prior mortgagee could not thereafter turn round and claim priority 
over that charge in favour of his own mortgage subsisting from an earlier 
date.( 2 ) Where the incumbrance is notified in the proclamation of sale, 
and the holder of it bids at the sale without announcing his mortgage, he 
cannot be said to be guilty of fraud so as to deprive him of his lien.(5) 
But where a decree-holder caused the right, title and interest of the 
judgment.debtor in a certain property, which had been mortgaged to him by 
a registered bond, to be sold but without notice of his mortgage, he was not 
afterwards allowed to sot \ip his lien as against the purchaser.(“> But this 
view is opposed to a Bombay case where it was held that the omission to 
declare the mortgage at the time of the sale could not be treated as an 
estoppel.(5) But in an earlier ease it w.is held by the same Court that 
since the mortgagee had, by concealing his lien, imluced the purchaser to 
pay full value of the property, he could not thereafter be allowed to retain 
his lien,t^> a view of which is also s\jpported by the authority of the other 
High Courts.(2) It has been held that a mere silence on tlie part of a prior 
mortgagee on hearing that the mortgagor is mortgaging the property a second 
time is not such conduct as will amount to constructive fraud, and deprive 
him of his right to priority as against the second mortgagee. Neither does 
the mere fact that being aware of the second mortgage, he attests the 
execution of the mortgage-decd. amount to such conduct, when bis know¬ 
ledge of the contents of the deed is t)ot shown. Where, however, a prior 
mortgagee attested the execution of the deed mortgaging the property a 
second time, and, being aware of the contents of the deed, kept silence, 
and thus led the second mortgagee to think that the property was not in¬ 
cumbered, and to advance his money on the security of it. which the 
second mortgagee would not have done had he been aware of the existence 
of the prior mortgage, such silence was held to be a conduct which amounted 
to constructive fraud on the part of the prior mortgagee sufficient to 
deprive him of the right to priority, 

1971. Misrepresentation. —Not only fraud but misrepresentation also 
entails displacement of priority. This word has been defined in section 18 
of the Indian Contract Act.(^> in the following terms; — 

** Miarepresentaiion *' means and includes— 

(1) The positive assertion, in a manner not warranted by the information of the 
person making it, of that whicli is not true though he believes it to be H^rue; 


(1) Ramani Chetty v. SUel Brofhertf^ 1/> 
C.W.N., 813 P.C.; 11 I.C* 503; Dhurrut 
Laly. Oopat Sarun, 11 W.R., 280. 

(2) Raman CheUy v. Sutt Rrother^^ 
16 C. W.N.. 813 P.C.; 11 I.C. 503. 

(3) Bunwari Das v. MuTutmmad, 9 
A. 090; Mackenzie v. Briiish Lien Co.. 
6 App. Cas., 82 ; Qhsrun v. Kunj Bthnru 
0 A. 413. 

(4) DttUab Sircar v. Krishna Kumar, 


3 407. 

(6) Dhondo V. Raoji, 20 B. 290. 

(6) Agarchnnd v. Rakhma, 12 B. 678. 

(7) Jnganniha v. Qanji, 15 M. 303; 
Kasiuri v. Vtnkaiachalapathi, 16 M. 412; 
Nursing v. Roghobur, 10 C. 609. 

(8) Salamnt Ali v. Budh Singhs 1 A. 
303 ; Joshi v. Joshi, 2 B. 650 ; distinguished 
in Ramehandra v. Jatram, 22 B, 686. 

(9) Act IX of 1872. 
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(2) any breach of duty whiok, without an intent to deceive, gains an advantage 
the person committing it, or any one claimiue under him, by misleading another 
liis prejudice, or to the prejudice of any one cTaiming under him; 

(3) causing, liowever innocently, a party to an agreement to make a mistake as to 
the substance of the thing which is the subject of the agreement.” 

It will bo seen that the term “ misrepresentation ” so defined is more 
akin to ■■ gross negligence " (§§ 131, 132, 134) than to fraud with which it 
is often found coupled in ordinary parlance, but even as between “ mis¬ 
representation ” and “ gross negligence ” there is a clear line of demarca¬ 
tion, but which so far as regards its operation on the question of priority, 
may be disregarded. 


The main question, in determining whether estoppel has been, occasioned 
by misrepresentation, is whether the representation has caused the person 
to whom it has been made to act on the faith of it. The existence of this 
estoppel does not depend on the motive, or on the knowledge of the matter, 
on the part of the person making the representation. It is not even 
essential that the intention of the person, whose misrepresentation has 
induced another to act, should have been fraudulent, or that he should not 
have been under a mistake or misapprehension himself.It has been 
held in Bombay that a minor is equally subject to tin; rule, but it has been 
held otherwise by a Full Bench of the Calcutta High Court. ” To hold,’ 
it was said, “ that an infant may .bt-' estopped in regard to contract by 
conduct or misrepresentation would be practically to sweep away all the 
limitations the low has imposed on the capacity to contract. But this 
is not the view which the English law takes of the conduct of a minor. For, 
as Lord Mansfield. L. C., said: “ When anything in order to a purchase is 
publicly transacted, and a third person, knownng thereof, and of his own 
right to the lands intended to be purchased, docs not give the purchaser 
notice of such right, he shall never afterwards be admited to set up such 
right to avoid the purchase: for it was apparent fraud in him not to give 
notice of his title to the intended purchaser; and in such case, infancy or 
coverture shall be no excuse; neither is it necessary that such infant or 
covert be active in promoting the purchase, if it appears that they were 
so privy to it, that it could not be done without their knowledge. 

1972. Gross Negligence.—While “ fraud " and “ misrepresentation 
are defined in the Indian Contract Act, the term “ gross neglect appears 
to be nowhere defined or described, and, therefore, it must be taken to be 
here used in the same sense as in ordinary parlance, meaning negligence, 
lacking even in slight diligence. Rolfe, B., has, however, observed tna 
“gross negligence is only ordinary negligence with a vituperative epithet. 

But in civil law Iain ciiipn or “ gross negligence.’’ is clearly looked upon as 
more heinous than levis ctilpo (ordinary neglect) and levissinm culpa (slight 
neglect.Negligence in law. as in ordinary parlance, is used as the 
opposite of diligence, and the two vary in the inverse ratio. Gross negli¬ 
gence must then be totally devoid of even the slightest diligence. It is m 


(1) Sarat Chunder Dey v. Otypal Chundir 
Laha, 20 C. 296, P. C.; Tunnappa v. 
Mumgappa, 7 M. 107. 

(2) Brohmo Dutt v. Dhartno Das Qhose, 
28 C. 381 (394), F.B. 

(3) Savage v. Foster, 9 Mad., 38. 

(4) Wilson V Brett, 11 M. & W. 113„ 


“ Laches ” has been defined by Ellen- 
borouch, C. J.. to be “a neglwt to^ 
something which by law a man is 
to do.” Sebag v. Abithol, 4 M. & S.. 462 ; 
see per Abbott. C.J., in Turner v. Hoyden. 
4 2. 

(5) Halifax. Civil Law, 61. 
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fact positive carelessness of such a nature as i" not usually to he founti in 
ordinary men. *' Negligence,” said AUlerson. li., ” is Ihe omission to do 
something which a reasonable man, guidecl upon those considerations wliieh 
ordinarily regulate the comlucf of human affair^, would do, or doing smiu-- 
thing which a prudent and reasonable man would not do.''tH There is nu 
such thing as an absolute or intrinsic negligence whieli must always he 
relative to same circumstances of tirru.*, place or person.The seetioii 
declares that, where the prior mortgagee, through sucli gross earelessn. ss, 
induces another person to advance money on tlic same seeurity. In- sliall 
forfeit his priority in opposition to him. 'I'lius where the mortgagee jier- 
mitted his title-deeds to remain in the possession of the mortgagor, and, 
on the strength of which he executed a s<‘e(jnd mortgage, the j)rior mort¬ 
gagee was held to be guilty of gross negligence within tin- meaning <jf the 
■section, and was. therefore, postponed to the subsequent mortgagee.<5> As 
Tjord Cowper obsi-rved ; ” If a man malu’s a mortgage and afterwards mort¬ 
gages the same estate to another and the first mortgag«’e is in combination 
to induce the second mortgagee to lend his money, tins fraud will, without 
•doubt, in equity postpone his own mortgage. S«). if siich mortgagee stands 
by and sees another lending money on the same estate without giving 
notice of his first mortgage, this is such a misrepresentation as shall forfidl 
diis priority. But it appears from the other leading Kngliah cases that 
in England tiie rule appears to be to postpone the prior mortgagee only where 
■there is ** negligence so gross as to be tantamovmt to a fraud.So in 
•one case Lord Eldon said that ” there must either be direct fraud or negli- 
•gence amoxmting to evidence of fraud to induce this Court to interfere for the 
purpose of postponing a party who insists on the legal benefit of his 
deed.”f*) And Fry, Ti. J., after reviewing the leading eases, came to similar 
conclusions; ” That the Court will postpone the prior legal estate to a suh- 
•sequent equitable estate—(a) where the owner of the legal estate has assisted 
in or connived at the fraud which has 1«‘<1 to the creation of a subsequent 
•equitable estate, without notice of the prior legal estate ; of which assistance 
or connivance, the omission to use ordinary care in inquiry after or keeping 
title-deeds may be, and in some cases, has been held to be sufficient 
■evidence, where such conduct cannot otherwise be explained ; (b) where the 
owner of the legal estate has constituted the mortgagor, his agents, with 
authority to raise money, and the estate thus created has. by the fraud or 
misconduct of the agent, been represented as being the first estate. But 
that the Court will not postpone the prior legal estate to the subsequent 
•equitable estate on the ground of any mere carelessness or want of 
prudence on the part of the legal owner. The principle of these cases 
nns been followed l>y the Privy Council in cases in which, however, their 
Lordships had not to consider the effect of a mere omission to disclose one’s 
prior title as operating on the forfeiture of priority. 


(1) Blyth V. Birminghnm Waterworks 
Co., n Exch.. 784. 

(2) Degg v. Midland Railwtiy Co., 1 
11.( A K. 781. 

(3) Madras Building Co. v. Bowlandson, 
13 M. 383; affirmed in Shan Maun v. 
Madras Building Co., 10 M. 268 ; IFnWron 
v.SlopJsr, 1 Drew., 193. 

(4) n re TTtatched house, 1 Eq. Ca. 
Abr., 322; Raman Chetty v. Steel Brothers, 
16C.W.N. 813 P.C. 


{&) Colyer v. Finch. .■» H.L.C., 90.*); 
Roberts v. Crojt, 2 DeG. * .T., 13. 

(6) Martinez v. Cooper, 2 Russ., 198 
(217); also in Et<ans v. Ricknell, V.. ti 
Vea., 102. 

(7) Northern Fire Insurance Co. v. 
Whipp. 20 ai. D.. 482 (404.) 

(8) Raman Chetty v. Steel Brothers d- 
Co., 16 C.W.N. 813 P.C.; 11 I.C. .603 
P.C. 
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1973. While the tendency of the English decisions has no doubt been 
to refuse to postpone the owner of the prior legal estate to a subsequent 
equitable incumbrancer, merely on the ground of gross negligence, unaccom¬ 
panied by any clement of fraud, “ we are not prepared, however, to hold," 
observed the Court in Madras, " that the words ‘ gross neglect,’ ” in section 
78 of the 'I’ransfer of Property Act, must necessarily be read by the light 

of the English decisions. On the contrary the language of the section. 

seems to us to indicate an intention to make gross neglect of itself, and 
apart from fraud, a reason for postponement of the prior mortgagee, and 
this view is strengthened by the use of the word ‘ misrepresentation ” which 
is not necessarily fraudulent misrepresentation.’’(ri It appears to have 
been consistently held in Madras that a prior mortgagee will be postponed, 
if grossly negligent, although his negligence mqy not be evidence of designed 
fraud. (2) In Bombay, on the other hand, the English cases have been 
followed, and in one case gross neglect " and " fraud ’’ were interchange¬ 
ably uaed.(^> But in England, no doubt where there is a contest between 
the prior legal and the subsequent equitable incumbrancer, fraud is generally 
the element in postponing priority; but the same rule does not hold good 
where the contest is between two equitable claims, in which case 
negligence such as an omission to retain possession or to make inquines 
about title-deeds, may be sufficient.Moreover, there are cases in which 
it has been held that, when a person puts it in the power of another to 
deceive and raise money, he must take the consequences: he cannot after¬ 
wards rely on a particular or a different equity.(5) And so where two ladies, 
who being prior mortgagees, allowed their brother to have the deeds for 
the purpose of giving priority to a particular charge, but instead of giving 
priority to that particular charge only, he borrowed more money, and the 
question was. whether his sisters were not to be postponed to the persons 
from whom he borrowed money, it was held that they were, and the 
decision was con6rmed by the Lord Chancelor on appeal.So, also, 
where the mortgagee of leasehold property lent the lease to the mortgagor 
for the purpose of raising money upon it, but at the same time told him to 
inform the person from whom he proposed to borrow the money of his 
charge, and the mortgagor borrowed money from his bankers upon the 
security of a deposit of the lease without giving them notice of the pnor 
mortgage, it was held that the first mortgage must be postponed to that o 
the bankers.In a place where equitable mortgages are common the 
mortgagee who had agreed to purchase the property and paid bulk of the 
price allow’ed the vendee whom he knew to be impecunious to retain 
possesion of the title-deeds on the deposit of which he raised a fresh 
he was held to be guilty of negligence and was consequently postponed to 


(1) Shan Mauu v. Madras Building 
Co., 16 M. 268 (274) ; distinguished in 
Rangaaami v. Annamalat, 31 M. 7 (11). 

(2) Somaaundara v. Sakkarai, 4 M.H. 
C.R. 369 5 Madras Hindu Union Bank v. 
Venketrangiah, 12 M. 424; Damodara v. 
Somasundara, 12 M. 429. 

(3) Balmukun Das v. Moii Narayan, 18 
B. 444; Shivram v. iS'a.va. 13 B. 229. 

(4) Farrand v. Yorkshire Banking Co., 
40 Ch. D., 182 (189); to the same effect. 


Lloyds Banking Co. v. Jones, 29 Cb.Dn* 
>29 : National Provitieial Bank v. Jac^on* 
13 Ch. D.. 1 (13); Union Bank v. Ke, 

(9 Ch. D.. 238 ; Stephen v. Green, [18W»J 
> Ch., 148. . » „ 

(S) Me. Henry v. Davtes, L.R., 10 h-q** 
18 i followed in Brocklesby v. Tern^”^ 
3uilding Society. [1895] A.C., 173 (18(0^ 
(G) Perry Herrick v. Atiicood, 2 1^®^* 
fc J 21. 

(7) Briggs v* Jones^ L.Rm 10 Eq.f 92. 
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the later equitable mortgagee. 

1974. A prior incumbrancer wiHl bo postponed to a latir 
one if the former negligently allowed the title-deeds to remain in 
on the security of the title deeds. But where the mortgagor was in possession 
of the deeds as trustee, or solicitor, there is no negligence in allowing liim 
to be in possession, and the mortgagee will not bo i)nstponed by the 
fraudulent acts of the trustee at any rate so long as he had no reason to 
suspect any want of good faith on the part of the mortgagee.Negligence 
in omitting to give notice to all the persons interested may often determine 
the course of priority. One of the trustees for sale of land having been also 
a beneficiary entitled to a share of the sale-proceeds, mortgaged his share 
successively to two persons, The second mortgagee after making the enquiry 
of the trustees took the mortgage and gave them notice. The first mortgagee 
could only rely upon the notice to his mortgagor. It was held that the 
second mortgagee had priority.Some of these cases may, however, be 
distinguish(*d on liie ground that in them the mortgagee having authorized 
the mortgagor to raise n>oney ui)on their security, coukl not afterwards 
plead that the mortgagor had exceeded his power. 

1975. The charge of gross negligence if made may be repelled by the 
Defences prior mortgagee, showing that he was not aware of the 

deeds being necessary to complete his title, or that he was 
under a reasonable belief that he was receiving all<^^ or that they were jmide 
over to the mortgagor upon his reasonable representation.or that he had 
other reasonable excuse for either not receiving them, or for delivering them 
to the mortgagor for mere possession of the deeds apart fi-om the mort¬ 
gagee's default or negligence will not postpone him.(8) Whore equities 
conflict, the question always is not what circumstances may, ns between two 
equities, give priority to the one over the other, but what circumstances 
justify the Court in depriving a legal mortgagee of the benefit of the legal 
estate.<*> The question of priority, therefore, depends upon the 
circumstances of each case and the conduct of the parties. 

1976. Where an enactment has enacted a pecuniary penalty for the 
non-performance of the statutory duty, the loss of priority should not be 
Buperadded to the penalty even in the case of wilful omission, as distinguished 
from fraud or active concealment. Thus, where the director and manager 
of a registered company made advances to it on a mortgage which should 
have been, b\»t was not registered In accordance with the requirements of 


(1) Nuttdulitl V. Abdii! Aziz. 43 C*. 
1052; contra Bank oj Akyub v. Aung 
Tha Hla, 47 I.C. (R) 774 ; (in wliidi, 
however, regUtralion won licld to be 
notice, and non-ttesrrh of the Regintn,'. 
therefore, erroneounly held, negligent.) 
Affirmed O.A., but on different groundn:—- 
Imperial Bank v. Jiai Oyaw Thu and Co., 
28 C.W.N. 470; P.C. 70 I.C. 010. 

(2) Taylor v. London d: County Banking 
Co.. [1901], 2 Ch., 2W. 

(3) LloytT* Bank v. Bareon, [1901) 1 
Ch., 865; Brown v. Savage, 4 Drew., 
635; Nandalal v. Abdul Aziz. 43 C. 1052. 

( 4 ) Broekleeby v. !r«mperanr< Building 

Soeiiuu (1665), A.C., 163 (180. 181); 

Uoy^o Bank v. Bullock. (1606] 2 ai.. 


192. 

(5) Hunt V. A’/mw. 2 D. F. & J.. 578 ; 
Jintch_fft V. Barnard, L.R.. 0 Cli., 052; 
Colyer v. Finch. 5 H.L.C.. 905. 

(6) Peter v. BuaeeU (or Thatched Houee 
case). 1 Kq.. Ca. Abr., 321 ; Martinez v. 
Cooper. 2 Rukh.. 198. 

(7) Muthu V. .S’omi, 8 il. 200. 

(8) .S'<»no«uN<fora v. Sakkarai, 4 M.H. 
C.R.. 360. 

(9) Sorthern Fire Insurance Co. v. 
Whipp. 20 Ch. 1).. 482 (487); Kettleuell v. 
Watson, 21 Ch. D., 685 ; Taylor v. Bussell, 
(1802) A.C.. 262 ; Hopkins v. Hemsworth, 
(18971. 2 Ch., 347. 

(10) Bice V. Bice, 2 Drew., 13. 
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the Conipanifs Act.<'> tlu- company having gone into liquidation, the 
(liiestiou as to juniority arose between the mortgagee and the unsecured 
creditors of the company. Having regard to the tenor of the Companies- 
.\ct', which simply penalized the directors and officers for non-registration,, 
bill did not render the mortgages and charges invalid, it was held that the- 
mere omission of the mortgagee-director to register his incumbrance was not- 
sutheient to jiostpone hiin.^^) Jn this case, however, the registers were only 
open to inspection by the creditors besides members of the company, and 
mine of the misecuix'd creditors ever cared to inspect them before making 
ndviiQces. But, if svippose the creditors hod inspected the- registers before 
niakiug advances, would the case have been otherwise ? The House of 
TiOrds advisedly refrained from, answering this question,which, however, 
presents no difficulty in solution. If the omission was designed or frau¬ 
dulent. or acting on the faith of the registers the creditors had made 
advances, there can be no doubt but that the order of priority would then 
be different. Indeed, the earlier cases went the length of holding that a- 
triere omission to register was fatal its regards priority.But these cases 
obviouslv went too far and had been dissented from in several subsequent- 
easestS) until they were finally overruled by the House of Lords. 


1977. Again, in order to occasion forfeiture of priority it is not enough' 
tlial a person should have been negligent, but the negligence must he a 
breach of duty to the public or to the person affected thereby.For while 
the prior mortgagee must not be guillty of fraud, misrepresentation or gross- 
negligence, he is not bound to protect the interests of the subsequent mort¬ 
gagee by giving him notice of his mortgage, where there is no legal oblig^jon' 
upon him to do so.<*> The mere omission by u person to do something 
which it is not his duty to do, but which if done would have prevented loss 
to another, is not sufficient to render such person liable for such loss, or to 
deprive him of any right which he would otherwise have had against tne 
other.Of course, a mortgagee tmist not conceal his incumbrance it 
inquiry is made by the person intending to make advances on the property, 
hut at the same time he is not bound to disclose his security to all-comers- 
Under the rules of the Civil Procedure Code, the person applying for execu¬ 
tion must disclose to the Court his o^vn lien, if any, upon the property, an 
if he brings it to sale in execution of a simple money-decree without 
mentioning his security, the purchaser, if he supposed that he was pure asi^ 
the full proprietory title, would acquire it free of the mortgagee s lien. 


(1) 26 & 26 Vk't.. c. 8«. r. 43. 

(2) Wright v. Horton^ 12 App. 

371 (376, 367). 

(3) See Per Lord Watson in Wright v. 
Horton^ 12 App. Cas., 371 (381). 

(4) Per Malins in In re Winn Hall Coal 
Co., L.R., 10 Kq., i>15; Per Lord Romilly, 
M.R.. in ex parte Valpy cfc Chaplin, L.R., 7 
Cli,, 289, Per James. Mellish & Baggalay, 
L. JJ., in In re Native Iron Ore Co., 2 Ch. 
D., 345. 

(5) In r© Borough of Haclctuy Newspaper 
Co., 3 Ch. D., 669; In re International, 

Co., 6 Ch. D., 5o6; In re South Durham 
Iron Co., 11 Ch. D., 579 ; Olobe New Patent 
Iron {jb Steel Co., 48 L.J. (Ch.), 296. 

(6) Wright v. Horton, 12 App. Cas., 


^1 (383) 

(7) Arnold v. The Cheque Bnnk. 1 C-P-D-*- 
^8 

(8) Joshi V. Joshi. 2 B. 660; Oobind 
Jtavji, 12 B. S3, 

(9) Per Lindley, L.J., m * 

urrotvs. 1 C.P.D., 722 ( 734 ), on pother 
)int reversed O.A., in 2 ^ • 

56). which was con6rmed in 2 m Appw 

2 App. Cas.. 636 (644). oa» 

as of a mortgage of a ship and the 
id down that the mortgagee was entitiea 
, freiglit only from the time he tooK 

)83ession. _ , v 

(10) Seh. 1, Ord. XXI, Rule 66. Act V 

1908. Ramchandra v. Jmram, 
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And bis possession would be unlike the mortgagor’s^^* possession adverse to 
him.(^> A person acquiring property feenanii is not necessarily negligent, 
but if the benamidar transfer the property to a bona fide trunsforoe without 
notice, the beneficiary is estopped and cannot question his act, for “ where 
one of two innocent persons must suffer, that party shall suffer who by his- 
own acts and conduct has i*nahled the other to be imposed vipon.’'<'** In 
Bombay although possession is not essential to complete a uuntgage.*'** still 
a subsequent mortgagee with immediate possession is entitled to precedence 
over a prior mortgagee who obtains possession subsequentl\ tu him.t^* 

1978. Thirdly, negligence must be in the transaction itself and the 

proximate cause of the change of position.A mortgagoo 

must be thl*pioxi. negligently failed to keep Ins deeds in proper 

mate cause. ^ custody, and if as a consequence they are stolen, and on 

their security a person innocently makes advances, the- 
prior mortgagee cannot forfeit his priority since the eommission of a crime is 
not the proximate result of negligence in leaving deeds in a place from which 
they could be stolen. 

Of course, negligence cannot be the proximate cause of altering a 
person’s position, where he Lad made no inquiry at all. Nor is it then 
material that if he had inquired, a false answer woidd have been given. 

A mortgagee who charges another with negligence, must not be himself 
guilty of contributory negligence. Thus, if on being asked for his deeds, 
the mortgagor replies that the deeds were deposited at his bankers for safe 
custody, but as a matter of fact they had been deposited by way of mortgage, 
it would be negligent of the mortgagee before advancing nnoney to inquire 
of the bankers if they had been so deposited.t®* Indeed, u good ground for 
non-delivery of deeds is not necessarily a good ground for non-prodviction.(®) 
T<nw deems all persons circumspect and not too confiding, and the old legal 
adage embodies a great truth when it declares that He who trusts most 
shall suffer most.” 


1979. A party himself negligent cannot impute another with the conse- 
u encA quence of negligence, or as has been said, that the 
•Ainst XiUaenc© argument of negligence against negligence, like that of 
* » K • estoppel against estoppel, sets the matter at large.CW) fhe 

mortgagee A assigned his mortgage to the plaintiff who gave no notice cf 
his assignment to the mortgagor, who paid the mortgage-monev to A's 
solicitor, who in this transaction had acted both for the assignor and'plaintiff 
assignee, without ascertaining his authority to receive it for A. The solicitor 
misappropriated the money, but prepared a reconveyance which A signed 
without reading it tinder the impression that it was the deed of assignment 


(1) Durgn PraMd v. Samhhu Nath, 
a A. 80. 

(2) Anundo Mayee v. Dhonendro Chun- 
der, 14 M.I.A., 101 ; but see Manly v. 
Pnttenon, 7 C.304 (390). 

(3) Story on Agency cited in Gordon v. 

Jame», 30 Ch. D.. 240 (258) ; nee 8. 41. 
Conun., } 535. 

(4) B€itakriahna v. Vyanleatrao, (1876) B. 
P.J.. 13; 5Atvram v. 8aya, 13 B. 220. 

(5) Naro v. Balaji, (1880) B.P.J.. 303; 
Anant v. Arjun, ib., 203; Wamanji v. 


Amba. (1881) B.P..r.. 117. 

(6) Arnold v. The Cheque Bank, 1 C.P. 
D.. 578; Suan v. North Briiieh Auetra- 
laeian Co., L.R. 2 Ex.. 654. 

(7) Jonea v. WiHiama. 24 Beav., 47. 

(8) Per Jessel, M.R., in Maxfleld v. 
Burton. L.R.. 17 Eq., 15 (19). 

(0) Oliver v. Hinton, [1890) 2 Ch., 
2S4. 

(10) FiBher. S 1104 citing Co.. Ltd. 
3526. 
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of his mortgage to the plaintiff. The plaintiff sued on his assignment and 
Lord Hathorloy. L. C., gave him the decree holding that if the plaintiff 
gave the defendant no notice of his assignment, the latter had paid the 
mortgage money to a solicitor without inquiring of his authority and who 
had in lact none to receive it, and that if both parties were guilty of laches, 
the defendant was the more so and that therefore law must take its normal 
course.<i) Jn another case the plaintiff sold his land to the defendant to 
whom he delive’'ed possession. He executed a deed of conveyance which 
together with the title-deeds remained with the common solicitor of both 
parties. 1 he plaintiff had not been fully paid, but the solicitor credited him 
in his books with the unpaid purchase-money in anticipation of payment by 
the defendant. The solicitor having absconded, the plaintiff sued the 
defendant for the purchase-money and enforcement of his lien, whereupon 
each party charged the other of laches, the plaintiff charged the defendant 
for negligence for not taking possession of the title-deeds and conveyance, 
while the defendant charged the plaintiff for not realizing the payment more 
promptly, but Sir John Romilly, M. R., held both parties to have confided 
in their common agent and setting off the laches of one against the other 
decreed the lien.(2) 


1980. The prior mortgagee may be displaced in favour of a subsequent 
(6) Lacbes in en- ”^<^rtgagee on account of his laches in enforcing his 

foiclng right. security.O) But mere delay in completing the legal title 

will not, in the absence of fraud or neligence, prejudice the 
right. So the mortgagee cannot be postponed in favour of a second mort¬ 
gagee, merely because he omitted for a period of four years to enforce his 

right to enter on the property.Mere delay however long in prosecuting 

one’s legal right, can never be a sufficient ground for refusal of a legal 
remedy any more than for displacing one’s priority.(W Laches means an 
omission to do something which by law a man is obliged to do. Laches as 
such may bar a remedy in the discretion of the Court.(’> But to bar a legal 
remedy, it must amount either to waiver, abandonment or acquiescence 
which must be proved by plain and unambiguous evidence.W No person 
can suffer on account of Inches unless he w’as bound to act in a partieuw 
way but did not, and thereby another stands to lose unless his security is 
postponed. The owner of a lease-hold premises held by him for a term of 
1,000 years charged them with the payment of certain moneys drawn from 
a bank fA) and deposited the lease as security. He then mortgaged toe 
premises by sub-demise, expressly subject to the bank’s charge. The latter 
(B) did not give the bank notice of his mortgage. The mortgagor subse¬ 
quently without the knowledge of B paid off A obtained the lease from them 
and deposited it w'ith another bank (C) w’ho advanced him rnoney on its 
security. C had no notice of B’s mortgage. C disputed B's priority on tne 
ground that in not- giving C, notice of his prior mortgage B had been guilty 


(1) Willington v. Tale, L.R.. 4 Ch. 288 
(292). 

(2) Wraut v. DaUis, 26 Beav., 369 ; 63 
L.R. 678 (682). 

(3) Wigram v. Buckley, [1894) 3 Ch., 
483 (496); Searle v. Colt, 1 Y. & C. C., 
36, which wa6, however, a case of limita¬ 
tion and laches. 

(4) Harlock v. Preetley, 2 Sim., 76. 

(5) Bhagabai (Mt) v. Zalim Singh^ 


(1886) C.P.S.C. No. 27. . 

(6) Nerbudda Praead v. Ookuldat, * 

N.L.R. 158. - . 

(7) Uda Begam v. Imamuddtn, i 

82 

(8) Peer Mahofned v. Mahomedj^ 

234; Archbold v. Scully, 9 HX.C., 3W» 
Laches apart from limitation is 
to a legal remedy; Xtssew Oopal v. K y 
ProeonnOf 33 C. 633. 
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of negligence or want of caution. It was proved that the mortgagor had 
informed B'e son of a certain payment made by him to A and which it was 
contended put B upon inquiry and which should have led him to infer that 
the mortgagor might after redeeming A create another charge, but the Court 
held that in relation to A, B was a second mortgagee and that he was under 
no legal obligation to give him notice of his mortgage,d) and, it may be 
added, that even if B were under an obligation to give notice to A which he 
did not. how could it affect his priority over C. which the latter claimed? 

1981. As regards notice the rule as applied to banker and customer is 
that where a current account is kept by a bank and communicated to the 
customer, in the absence of any specihe appropriation by either party, the 
payments are appropriated according to the priority in. order of the entries 
on the one side and on the other of the account. Until the account is 
communicated to the customer the bank continues to have the option of 
applying the several payments as it thinks fit, but after communication by 
means of a pass-book or otherwise, the bank cannot resile from the mode 
of appropriation according to the priority as already stated.d) It is, of 
course, absolutely necessary for the application of this doctrine that there 
should be one unbroken account, and entries made in that account by the 
person having the right to appropriate the payment to that account.^3) This 
rule is not the rule of law but rather a presumption of fact, which may 
be rebutted in any case by showing that it was not the intention of the 
parties that it should be so applied. A mortgaged his business premises, 
first, in 1893 to B to secure an overdraft on his current account limited to 
£2,500, and. secondly, in 1895 to C to secure £5.500 and which was expressed 
to be subject to B’s mortgage. A made payments fron^ time to time which 
if applied according to the rule in Clnyfon’s case above set out, wovild have 
paid off B’s mortgage by January 8. 1896. But B had forgotten about the 
notice, and C believed that B's was a continuing security in priority to his 
own. B never allowed A to overdraw beyond the secured amoxmt except 
temporarily on deposit of fresh security. On several occasions C deposited 
his mortgage with B to secure A'a account. In 1896 and 1897 A made 
several payments towards specific items without any alteration being made 
in the form of the account as shown by the pass-books. In June 1899, B 
realized his security for a sum just sufficient to pay the amount due to them 
and retained the proceeds of sale, and in the same year .1 was made bank¬ 
rupt. C at that time made no claim to priority and induced B to give up a 
claim under a collateral guarantee given to B at the time of his mortgage, 
on the representation that the discharge of the mortgage put an end to the 
guarantee, and thereupon C obtained a release of a counter guarantee which 
he had given to the guarantee. Tn April 1905 C sued B for the usual 
accounts as against the mortgagee in possession, and for a declaration that 
in taking these accounts B was not entitled to charge for advances made to 
A after notice of the mortgage to C. which the Court allowed holding that C 
had gained priority on January 8, 1896, when B's original advance had been 
paid off. and that there was nothing in C’s subsequent conduct to deprive 
him of it, the fact that all concerned acted in real ignorance of their rights 
would not deprive C of his priority, and that the fact B continued to advance 
money to A having forgotten C’« notice could not confer upon him any 


(1) Orier»on v. National Provincial Banl, 
[10131 2 Ch., IB. 

(2) Clayton'a com, 1 Mer. 572. 


(3) Per Lord Selboume in Sherry'e eaee 
2 B. & Al. 39. 
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priority over C's advances made after notice to The question of laches 
can only be raised by the rival mortgagees and their representatives. It is 
jiot open to the purchaser of equity of redemption between whom, and the 
iiiurigagi'c no such question can arise. The owner had executed four 
mortgages, In 1887 he mortgaged two villages, A and B to one S. In 
February 1892 he mortgaged one of them .-1 to one Jj. A few months later, 
in June, lie executed a third mortgage of both .4 and B to the first mort¬ 
gagee S; while in 1893 he again mortgaged his village A to L, who sued on 
foot of his two mortgages impleading S as a defendant. S claimed priority 
in respect of his first mortgage of 1887. But under an erroneous decree 
against which S did not appeal the village A was sold and the proceeds of 
sale were applied first in payment to 7j in respect of his mortgage of 
February 1892. and the balance was paid to S, though it was insufficient to 
satisfy the mortgage of 1887. As L’s mortgage of 1893 remained entirely 
unsatisfied, h obtained a supplementary decree under section 90 in execution 
of which the village B was sold and was purchased by P in 1904. S having 
sued him on his prior mortgage. P contended that 8 had by his own laches 
already lost his priority in the first decree of h ; but it was held that so far 
as P was concerned there was no question of priority, as being only the 
purchaser he represented the mortgagor and was bound to satisfy the burden 
of .S subject to which he had purchased. 


1982. Mistake may sometimes lead to the same result as negligence. 

is\ -Ml Thus, where the owner executed a lease in which he 

^ ' misstated the rent to be 1301 instead of 2301, a mortgagee 

from the lessee without notice of the mistake was held to be liable ^ 
higher rent.<5> So where the owner had mortgaged certain plots misdescribed 
as situate in the village .V whereas they were situate in his village A., he 
afterwards sold A then free of all incumbrance. The purchaser was 
held not bound by the mortgage. 

But a mistake which is not past rectification does not deprive a mort¬ 
gagee of his priority. The owner of a farm (A) executed two successive 
registered mortgages in favour of B and C. B having pressed A for payment 
agreed to sell it to his daughter D who consulted a solicitor E and who 
introduced her to F who agreed to finance D to pay off B on the first mort- 
gage of the farm. E received the money paid off B and obtained from him 
the title-deeds on F’s behalf. A did not disclose C’s mortgage either to F 
or his solicitor, who prepared three deeds which were duly executod and 
registered one of them was a recoveyance by B to A and another being a 
mortgage to F. C sued F claiming priority on the ground that inasmuch as the 
first mortgage had been satisfied and the property reconveyed to A who having 
conveyed it to D who in her turn mortgaged it to F after C's own 
F could claim no priority, but the Court held that inasmuch 
agreed only to advance money on the first security of the farm “t 

would have acquired either by subrogation or proper oonveyan^ if A ha 
not suppressed from him the knowledge of C's mortgage, and that since 
could still sue for rectification of the mistake into which he had been 
by the misconduct of A he did not forfeit his priority which he would otner- 
wise possess by reason of his having paid off the first charge o > _ 

(1) Deeley v. Lloyd's Bank. [1912] A.C. (4) Kinlock v. Ta4a Bam. 16 I.C. (A) 

Padamath v. Bam Narain, 37 A. ^^(6) WhUeUy v. 

474 f4841 P.C. (146); reversing O.A. Monks v. y 

(3) Oarrard v. Frankel, 30 Beav., 446. [1912] 1 Ch. 736. 
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1983. The effect of notice on priority has been already considered at 
(7) Notice. length before (§§ 112—178). Indeed, it is in this connection 
. that the doctrine of notice has established its importance 

m the law of property. When adverse titles are in competition, notice rm.v 
not only be a good sword, but also a good shield to contending claimants. 

In the case of an equitable assignment service of notice is the starting 
point for determining priority.d) Where the subject of the equitable incum'’ 
brance IS an expectancy or possibiUty, notice is necessary, and priority goes 
Hccordmg to the date of the receipt of the notice, or as between notict«s of 
even date, accoramg to the priority of the date of the charge.(2J 

i- ^ o* several trustees. 

Priority over a subsequent assignee who takes his assign- 
rnent after the death of the trustee to whom notice has been given (3) lu 
other words in a contest for priority between the assignees of an interest in 
a trust-fund where one only of several trustees has notice of an assignment 
and dies, a subsequent assignee who gives notice of his assignment to the 
then existing trustee is entitled to priority over the prior assignee <'’> But 
an assignee who has given notice to all the trustees in existence at the tinie 
of his assignment is entitled to priority over a subsequent assignee who has 
taken his assignment after the death or retirement of all those trustees and 
who gives notice of such assignment to the new trustees.(s> 


1985. In a contest between two purchasers of u mortgaged property 
priority would be determined according to the date of possession Thus' 
where the owner mortgaged his land to A in October 1890 and "to B in 
189.t. the latter enforced his mortgage in 1895, and in execution of his own 

property and obtained possession in July 
1897. I wo years later in 1897. A sued, and following a similar course 
obtained possession m November 1898. A then sued B for possession and 
It was held that ns between the two purchasers the question of nrloritv 
must be determined not by reference to the date of the mortgages but 
according to the dates of the sales and recovery of possession. Consequent 
ly. as a purchaser A could not oust B, he being, however entitied to 
maintain another suit to enforce such rights us he might have on i\Z 
strength of his mortgage. 


( 8 ) 


1986. A person may waive or consent to the postponement of his 
waiver. priority. But when a mortgagee consents to postpone 
his security at the instance of the mortgagor ui order to 
enable him to obtain a further advance from the Hrsi. mortgagee on the 
security of the mortgaged property, the Court will inh-r an implied nromi^e 
by the mortgagor to indemnify the mortgagee against any resulting loss '(’> 
If. therefore, the mortgagor becomes bankrupt, and the property is aVier 
wards sold by the first mortgagee, hut the proceeds of sale «re Insufficient 
to pay the whole amount duo to him, though they exceeded the amount 


(1) In ro Lake, [1903] I K.B.. 141 
(153). 

(2) In re Dallas, [1904) 2 Clt.. 385 
(396). 

(3) Freeman v. /xn'ng. [1899] 2 Cli.. 
355 (358): In re VhiUijyp'a Trusts, [1903] 
I Ch., 183 (187). 

(4) Tmteen v. Jtamsbottom, 2 Keen. 35 ; 


f'r’ 

[1899] 1 Ch,. 103 

(6) Akati v* Ohiravil, 9A nf 


r6 IVfisdale^ 


w ChirayU, 20 M. 

Narayart v, Nathaji, 28 B. 201 

LiLdleC'^L^?? (Cotton & 

iM<ney. L. jj„ conc umntf) in 

Ford, 16 Q.B.D.. 305. (307. 308). ^ ^ 
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of the first mortgage, the second mortgagee would be entitled to prove in 
the bankruptcy proceedings, for the amount which he would have received 
out of the proceeds of sale if he had not consented to postpone his charge.t^ 

So where the owner had mortgaged.not bound by the 

mortgage.<2) 

1987. 'I'ho doctrine of priority is only one branch of the law of 

estoppel. It has, therefore, wider application than the 
(9) Estoppel. defined. Where a landlord mortgagee of a 

holding sued as mortgagee, and found himself faced with a prior mortgap 
thereof, he could not defeat it by pleading the non-transferabihty of the 
holding.^®) 

1988. Debenture.—Debentures in a company issued subject to 
“ debentures already issued ” rank after them, though in fact the first 
series may have been actually issued after creation of the second. Uut 
ordinarily the priority is determined by the date of issue.W The issue of 
debentures is now regulated by the Statute under which the company is 
formed or incorporated.Some of these enactments declare depntures 
to rank pari paasu, but which, however, would be the case if the debptures 
contain a provision to that effect. J^ut no company can give priority over 
debentures already issued by 

1989 Agent’s Fraud binds Principal—The prior mortgage is not only 
liable to 'forfeit his priority by reason of his own misrepresentation and 
fraud but also on account of the conduct of his agent, such as to*’ e^tampje. 
Iris solicitor. " Where one of two innocent persons must suffer, that 
party shall suffer who by his owm acts and conduct has enabled the otner 
to be imposed upon.”<’> In this respect the law is the same as has been 
before discussed in connection with the subject of notice. (§§ 177,17B.) 

IQQO The section has no application and cannot be used to defeat the 
riahtf^'a pe^of iZ has obtained indefeasible title to the property, as 
1 ^ iLfin mw nossession or prescription.^ Then again, priority may 
cLponc “ right It cannot of itself defeat it. though it may have that 
Sffw The rule is here limited to competition between mortgagees inter ae, 
^hougb Sances1.ave been given before of its wider appric^tion to oto 
tSers. (I 1982). It is open to a party to plead priority m a claim 

whether he is plaintiff or defendant.^ 

T9 If a mortgage made to secure future advances, tne 

performance of an engagement or the 
balance of a running account, expresses the 
amount when maxi- maximum to be secured thereby, a suDse 
mum is expressed. mortgage of the same property shall, 

if made with notice of the prior mortgage, be postponed to 

Act. 1863 (26 & 27 Viet., c. 118, ^2^ 

(6) Bruuton v. Elecirical, <fec., Corporo- 

Hon, (1892] 1 Ch., 434. ^ 

(7) Per LindJey, L.J., quoting story on 
Agency in Oordm v. James, 30 CH. v., 

v. BaUha Naickan, 23 

(9) bur Narain v. Shadi Lai, 34 A. 
102. 


(1) Ex pnrte Ford, 16 Q.B.Il., 305. 

(2) Kmioffc V* Ram 15 I-C- (A'33.1. 

(3) Natabar v. Natabar, 33 I.C. (C) 
112. 

(4) James v. Boythorpe Colliery Co.. 

<1890) W.N., 28. . 

(6) E. g. Railway Companies Act, 180 < 
<30 & 31 Viet., c. ,127. s. 23). Companies 
Clauses Consolidation Act, 1845 (8 & 9 
Viet., c. 16, 8. 42), Companies Clauses 
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the prior mortgage in respect of all advances or debits not 
exceeding the maximum, though made are allowed with 
notice of the subsequent mortgage 

with^thTm the balance of his aocoont 

<4 Co., does not exXd Rs 5 000^ !? t mortgage, the balance due to 

.SI ~ 

SYNOPSIS* 

PaTagTQph9, 

1 593. Principle. 

1992. Enghsh Ucw dxs- 1995. Tacking of future 
tingmshed. .4di,a,,c«. 

Law—This section has been enacted in accordance 
with the recommendation of the Law Conunissioners<U who re^irded it no. 

seS. 'll dtti" t^ihf Prel.:. 

provisions of the next section. There is no pre-existing authfrity'fo7 th^s 
section which introduces a novel rule, but which. howe^L. warjustified bv 
Cninworth in his dissentient judgnient<«) in a lenflinw nri»/.« i 
which has established the contrary doctrine in England “ Morteaees •' 
he observed are but contracts; and when once the rights of partief uSer 
them are defined and understood, it is imnossible to env under 

regulating their priority ie unjust. If the la.Hs'ote‘lli.rjcuf .„Zn5“e ® 
Stood, that a person advancing money on a second mortgage with notice of 
a prior mortgage covering future as well as present debts will l a ^ 1 

to the first mortgagee, to. the whole extent cov”; 

covered by fhe pnor security, ho has nothing to complain of He If 
aware when he advances his money, of the iinnerfeet n..l„r^ i- . ® 

and note „t hie peril."(t> This be regarlTf lllf 


(1) fitb Rop.. dated 20th May 1870. § 12 

(2) Hopkinson v. Holt, 9 H.L.C.. 614; 
affirming the deoiaion in Holt v. Hopkin- 
son 5 25 Beav., 401 ; followed in London <£• 
County Banking Co. v. RatcHJfe, 6 App. 
Ca«., 722; Bradford Bank v. Briggs, 12 
App. Cag.. 29; Burgess v. Eve, 13 Eq.. 
460; Union Bank v. National Bank. 12 
App. Can., 63 ; Bank of Africa v. SalUhury 
Co., [1802 1 A.C., 281; Re Keogh, [1805] 
1 Ir. R. 201 ; West v. Williams, (18981 
1 Ch,. 488; O.A.. [1899], 1 Ch. 132; Deely 
V. Lloyds Bank. [1912] A.C. 766 reversins 

1910] 1 Ch. 648; which aea ducunaed 
ndar a. 78< Tba Rngiuti xide ia now 


contained in B. 22 of the Ebu- r.f t> 

(Amendment) Act 1924 Property 

^ Rep.. d.te,l 15 ,j, 

(4) Hf^pkinaon v. RoU o u t o a.*.. 

(540,. 11 E.L.R.. 829 (slo,.” 

m '• "o*. 0 H.L.C.. 614 

(6) Hopktnaon y, RoU. 0 WTO kia 

(640). Lord Cranworth* l^ld thai l it 
views were justified by the nuihr,,^!- 
of Gordon v. araham. 2 Eq 
608 ; Marsh v. Lee, 1 Ch. Ca.] 16?: 

V. Bourns, 2 Y. & c.C. 298 Bui 
the reports of these eagon 
and mi^eported onT.e^cond7„^^ 
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viiidicaling the rule, but it is an opinion which was over-ruled by the 
majority of the Htjuse of Jjortls and has never been since acted upon in 
England. 

1992. Before its amendment by the Law of Property (Amendmen^ 

Act, 1924,English law enacted a rule under which 
English law dis- mortgagee could not take the future advances 

tinguished. made by him in pursuance of the covenant made in the 

original mortgage if the further advances were made by him with notice 
of the second mortgage, even though the secoud mortgage may have been 
made with notice ot the first mortgage. In other words, English law cod_ 
ferrod priority upon the prior mortgagee not in virtue of his deed, but with 
reference to whether he had or had not notice of the subsequent rnortgap 
.at the time ho made the further advance-. Under the Law of y 

(Amendment) Act, 1922, taking of further advance is now permitted to 
the prior mortgagee if it is made (i) by arrangement made with the subse- 
quest mortgagees to that effect; (ii) it is made without notice of the subse- 
■quent mortgagees; (iii) it is an advance made in pursuance of an obligation 
covenanted in the prior mortgage.(2) 

Under the section, however, if the mortgage contains a covenant 
entitling the mortgagee to tack the subsequent advances up to_ a maximum 
stated therein, he is entitled to do so irrespective of any notice which be 
may receive from the subsequent mortgagee of his mortgage. Thus, suppose 
A, the mortgagor, executes a mortgage to B for Es. 1,0W seeurmg ® 
b.alance of his account with B up to that extent. B advances Bs. 
after w’hich C takes another mortgage giving notice to B. Now under toe 
English law, if, after this notice, B pays the other Bs. 500, his subsequen 
payment will rank after ("ft mortgage. But under the section since A bas 
secured Bs. 1,000, B can, in spite of notice by C, make the subsequent 
iidvance of Bs. 500, and which will have priority over C's mortgage, ine 
Law Commissioners in their Sixth Eeport justify the departure from e 
English law as “ more just.”(3) but it would appear that in not a few 
cases, the rule would be more unjust than just to the mortgagor, 
suppose in the above illustration A wants his Bs. 500 as a subseque 
advance ” from B, which the latter refuses (for under the section, tne 
mortgagee is not bound to make the advance) and A turns to C, who eing 
aware of B’s assured priority to the extent of Bs. 1,000, may not care 
risk his money upon the security of property which may not be worth muen 
more than B’s incumbrance. But if the English rule had prevailed und« 
similar incumbrances. C might have been induced to advance the Es. ow 
w'hich B will not lend. The doctrine then amounts to & perpetual curb on 
the mortgagor’s right to incumber the equity of redemption; and as such ic 
is contrary to the general principles of equity that a mortgagee should, by 
thus taking a security for advances which may never be made, put a pressure 
on the mortgagor, by taking away his power of raising money from other 
persons; the first mortgagee being never bound by such a clause to maK® 
further advances at the mortgagor’s pleasure.^ This objection to the rule 


the majority of tli© Cotirt in Hopkinson v. 
RoU, 9 H.L.C., 514 (532). See per Lord 
St. Leonards in Blvnden v. Desert, 2 -Du. 
& War., 405 (431): Shaw v. Neale. 6 H.L. 
C., 581 (597). Anyhow the cases were 
overruled by the Court in Hopkinson v. 


Rolt. 9 H.L.C., 614 (636). 

(1) S. 22. . 

(2) S.- 12.- Law of Property (Aroena 

ment) Act 1924 (16 G.V. Ch. 6). 

(3) P. 12. 

(4) Fisher, |. 1167. 
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•could have been provided against by limiting its ojKratiuu only lu casi-s 
where the mortgagee can be compelled to make the subsequent aciviiiu-es 
up to the luaxiiikuiii tixed, iknd thru tlio section wcuild hav<* been luori' in 
harmony with the English la\v.(i> 

1993. Principle.—The principle of the section has been alrcad\ 
enunciated before in the words of I.ord Cranworth (5 The principle 

•of the English rule, is however, more in harmony with reason, and the 
reasomng upon w’hich it is established may be given in the wt)rcls of L<ird 
Campbell, T>. C., who said; “ How is the fii*st nvortgagec injured by the 
•second mortgage being executed, although tlie first mortgagee having notice 
•of the mortgage, the second mortgagee should be preferred to him as to 
subsequent advances? The first mortgagee is secure as to past advances 
and he is not under any obligation to make any further advances. He has 
-only to hold his hand when asked for a further loan. Knowing the extent 
•of the second mortgage, he may calculate that the hereditaments mortgaged 
are an ample security to the mortgagees; and if he doubts this, he clones 
his account with the mortgagor, and looks out for a better security. 'Fhc 

mortgage is only lessened by the amount of any interest 
which the mortgagor afterwards conveys to another, consistently with the 

Thus far the mortgagor is entitled to do 
^vhat he pleases with his own. The consequence certainly is. that after 
•executing such a mortgage as wc are considering, the mortgagor, bv execut- 
ing another such mortgage, and giving notice, of it to the first mortgagee 
inay at any time give a preference to the second mortgagee us to subsequent 
advances, and. as to such advances, reduce the first mortgagee to the rank 

n^ortgagee will have no reason to 
•TOmplam knowing that this is his true position, if he chooses voluntarily 

Z ThfZ r Vtf the mortgagor. The second mortgagee cannot 

^ charged with any fraud upon the first mortgagee in making the adynnees. 

wth notice of the first mortgage; for. by the hypothesis, each has notice 
of the security of the other, and the first mortgagee is left in full possession 
•of hi8 opl'>on to make or to refuse further advances as he may deem it 
prudent. The hardship upon bankers from this view of the subject at once 
vanishes when we consider that the security of the first mortgage is not 
impaired without notice of a second, and when this notice comes the 
bankers have only to consider as they do. as often as they discount a bi’ll-of- 
•exchange, what is the credit of their customer, and whether the propo'^ed 
transaction is likely to lead to profit or loss.”(2) This doctrine is not 
excluded by the custom of a trnde.<5> 

1994. Meaning of Words. —“ If a morigagec .ea-presacs the ma.ri- 

tn«m fo be secured thereby The fixing of a nuiximum limit secured by the 
mortgage does not neccssarih create any obligation on the mortanffee tn 
advance up to that limit. It is merely a security for “ future advances ” 
which may or may not be made. (§ 1993.) As it is. the .section is intended 
to apply to cases where the umrinuim is fixed and secured by the mort- 
■gage. Hence, where the mortgage is given for an undefined sum as to 
secure a general balance of a floating account without the maximum amount 
being fixed, the section will hv clearly inapplicable. “ If made with notice 


(1) West V. WiUiams, [1898] 1 
•488; O.A. [1899], 1 Ch.. 132. 

(2) Hophinson v. RoU, 9 H.L.C., 


Oil.. 

514 


(634. 535). 
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of a prior mortgage : ” For if the subsequent mortgagee has no notice of the 
prior mortgage he cannot be postponed. 


1995. Tacking of future Advances.—The tacking of future advances 
1)V prior mortgagee allowed by this section is made subject to two conditions, 
vu., (i) the mortgage should express the maximum amount of future 
advances thereby secured, and (ii) the subsequent mortgagee should 
taken with notice of the prior mortgage and thus of the covenant as to the 
future advances.The maximum amount must be expressly secured, 
otherwise the rule will not apply; and if it is so specified, the security will 
only extend to the extent of the maximum, any sum advanced in excess 
thereof being entitled to no protection.The rule has, of course, no 
application where an advance subsequently made is tacked on to the prior 
mortgage.(“J Such covenant binds the mortgagor but it cannot be availed 
of against a subsequent mortgagee irrespective of notice. 

1996. The effect of notice on subsequent advances is noteworthy. For 

while according to the English doctrine the notice of the first mortgage on 
the part of the second mortgagee is immaterial, what is material being 
notice by the first mort-gagee of the second mortgage; whether according 
to the section, the latter is immaterial, the only thing material being notice 
of the second mortgage by the first mortgagee. Thus then while in England 
a purchaser of the equity of redemption is not bound to inquire ivhether 
any future advances have been made after the mortgagee has notice of tue 
sale.(5) a purchaser in India would find such an inquiry indispei^able for tue 
purpose of determining the extent of his own liability. On the 
September 1900, the owner of certain properties mortgaged them to toe 
plaintiff to secure the due performance by them of the engagement to pay ren 
in respect of a certain lease granted by the plaintiff to the 'r 

thereafter executed another mortgage of the same properties on 12th Octooer 
]90(>. in favour of the defendant. As the mortgagor defaulted m 

rent, the plaintiff sued the mortgagor and the mortgae 

on foot of his mortgage which was expressed to be for Ks. lo.oo_ 
The puisne mortgagee opposed the plaintiffs claim 
on the tw'ofold grounds mentioned in the section, viz., (n) that tn 
mortgage did not express the maximum amount secured on accou 
of the performance of the engagement and (6) he had no notio 
of the prior mortgage. The Court did not go into the first Question bu 
decided with the puisne mortgagee on the second on the ground that sme 
the plaintiff’s mortgage was registered on the 11th October, 1900 only a y 
previous to that of the defendant, the latter could have ha^^uo notice on 
at any rate when the contract for the loan was completed. Thev ^ o 
decide this question in another case between the same parties m which ^ 
mortgagor had taken a lease from the plaintiff of a number of villages iot 
a term of nine years upon an annual rent of (Rs. 12,12o, and to secu 


(1) See s. 48 and Comm. 

(2) Dalip Narain v. Chait Nnratn, 1C 
C.L.J.. 394; Dalip Narain v. Chait Na- 
rain, ib., 401 ; Baijnath v. DaUep Narayan, 
(1920) P. 201 ; 68 I.C. (P) 489. 

(3) See lUus.; Sesha Iyer v. AVinita^a. 
41 M.L.J. 282 : 70 I.C. 362. 

(4) Ptiran Singh v. Bhikatn Singh, 3 
C.L.J. 402; 30 I.C. 709 ; Gayadin v. 
Harkhan, 16 O.C. 267 ; 22 I.C. 132 ; Gaya 


Prasad v. Rachpal, 9 C.L.J. 484 { (1923 
24, 

(6) London County Bank v. RatcOJJf^ 
5 App. Cas., 722. ^ 

(6) Dalip Narain v. Chait 
U.L.J., 394 (399, 400). The report ^ 
not set out the tenns of the mort»^ 
to enable one to pronounce on the 
question. 
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the payment of which he had on the 14th June 1900 executed a mortgage 
the terms of which were renewed in another mortgage dated ^Oth April, 
1908. Meanwhile on the 12th October, 1900 the mortgagor executed 
another mortgage in favour of the defendant who resisted the plaintiff’s 
claim for priority on the two grounds already set out. But in this case 
the Court had to ^o into the first question whether the deed had expressed 
the maximum which it held it had on the principle cerium est qui cerium 
reddi potest, that is to say, though the maximum was not expressly stated, 
the statement that the security was for punctual payment for nine years 
of the annual rent of Its. 12,125 was sufficient compliance with the law,<^> 
It would thus seem that the maximum might be expressed without the 
amount being expressly mentioned. Thus in the case last cited the maximum 
amount being expressly mentioned. Thus in the case last cited the maxi- 
mum amount secured was R<. 1,09,125 though it was not expressly so 

stated. There is, of course, no case for tacking, when the further advance 
IS made by only some of the mortgagors. Thus if five mortgagors execute 
a mortgage and two of them execute a fresh mortgage in lieu of the ol<l 
security, it would not affect the successors of .-ill ibe Hve to redeem the 
first mortgage.W 


1997. 1 he covenant as to further advances enures for the benefit of 
mortgagor, but also his assignees. An advance made buna fide 
even to a person wrongfully m possession of the equity of redemption 

tacked if the mortgagee had no notice of the bad 
titie.w And so advances i^de even after an act of bankruptcy would be 
protected if they were made m good faith and without notice w But i 
further advance made to the mortgagor after ho has parted with tlie equity 
of redemption cannot be tacked.(S) unless the assignee has been SiiZ 
laches or standing by, as where he allowed the mortgagee to make further 
advances under the supposition that he was still the owner of the enu^tv of 

ti?. assignee allowed it to so ?emnin 

iter the assignment, it would be sufficient to render him liable.<*> 

mav^h!®«Hn short of creating a further charge, but it 

may be still sufficient to prevent the original mortgagor from redeemine 

advances.(7) Further advances cannot be tacked 

m prejudice of lua right on payment of the debt to have 
a transfer of all the secunties.f®) The mortgagee can sue on a mortffaee 

h?m^ advances even though the sums realized ^bv 

him exceed the sum secured. Thus if the advance secured is Rs lo 0(¥) 

gainst the mortgagee’s making future advances not exceed’ 
rmount'tS)^’ re-payments would necessarilv exceed that 


{\) Dalip Narain v. Chait Narain, 16 
C.L.J.. 401 (403). 

(2) Ram Narain Lai v. Murltdhar, 6 
Pat. L.J. 644 ; 68 I.C. 120. 

(3) Young v. Koun^. L.R.. 3 Eq.. 801. 

(4) Bankruptcy Act, 1883 (46 A 47 
Viet., o. 62), »L 40. 

(8) Bhagwandaa v. ;SAamda«. 23 A. 420. 


(6) Oovindrav v. Ravji, 12 B, 33 (36). 

(7) Hari v. Balambhat, 9 B. 233. 

(8) Forbto V. Jaek4on, 19 Ch. D., 616 • 

OharUon. 10 Har«. 646, eonira 
in Wtttuimo V. Owen, 13 Sim., 697 
C (Oj^Hareurfra LaU v. Tarini Charan, 31 
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1999. No provision is made in this Act or the Contract Act wi^ regard. 

^ lo the niortgage of moveable property. In England, 
the however, ihe Bills of Sale Acts provide for such mortgages, 
mortgage el move- iind it is apprehended that Indian cases will, therefore, 
ables. he judged in the light of English cases on the subject, 

and if subsequent advances are made on the mortgage, the rule m Hopkinaon 

V Holt (1) and not the section which applies only to moveable property, 
would appear to be applicable. The hypothecation of future crops is a valid 
c.iitract to assign the crops when they shall come into 
conUact is not enforceable against a transferee w'lthout notice of the hen. 

80. No mortgagee paving off a prior mortgage, 

Tackin. abolish- whether with or without notice of an inter- 
ed. mediate mortgage, shall thereby acquire 

any priority in respect of his original security. And, ex¬ 
cept in the ca^s provided for by section seventy-nine, no 
mortgagee making a subsequent advance to the mortgagor,, 
whether with or without notice of an intermediate mort¬ 
gage, shall thereby acquire any priority in respect of his. 
security for such subsequent advance. 

SYNOPSIS. 

Paragraphs. 

iS; "" T 

2003. Meaning of ti ord.s. 2003. Packing under of Tacking. 

2000 Analogous Iisw.—This section refers to “ except in cases 
provided for by s. 69.” All it means is—” except as provided in the la®t 
section ’’—that is to sav when a maximum future advance is secured. 

In England the doctrine* of tacking was abolished, by the Vendor and Pur^ 
ehiser Act 1874 section 7, but it has now been again restored by the 
repeal of that enactment by’the Land Transfer Act of 1875 except w.th 
regard to lands in Yorkshire, where it has been abolished by the 
Yorkshire P.egistries Act. 1884.(5> It does appear that the doctnne was 
much, if at all, in favour with the Courts of this 

.\ct In the mofussil the .loclrine was certainly never applied.(« Thus in 

on^case Jackson. J.. said: ” The special appellant asks us 

principle of the English law of mortgage which enables a ^ 

tack on the amount of his mortgage, any further habibty of the 

to him a principle which he does not show us. has been ®ver recogniwd or 

.adopted in the decision of the Court of this country In 

marginal note to the section is meorre^t for if 

Indil it cannot be said to have been ahohshed by the section. The cog_ 


(11 9 H.L.C.. 514; and see \Vest v. 
Willianla. [1898] 1 Ch.. 488 ; O.A.. [1899] 

1 Ch.. 132. ^ , ,o /^x>T 

(2) Siikhnandan v. Sadar/int. !■> C.r-n. 

R 43 

(3) Imperial Bank v. Rai Gynw <6 Co., 
.51C. 86P.C. 

(4) 68 & 59 Viet., c. 8*. s. 129. 

(5) 47 & 48 Viet., c. o4. s.s. 14 & 16. 

(01 Udava Chandra v. Bhnjaharx, Z 
B.L.R. (App.). 46; 11 VI.B., 310; Oour 


Narain v. Braja Nath, 6 B.L.B. 

403; 14 W.R.. 491; Ooluknaih v. 

Prem Lall, 3 C. 307 ; Rama v. Martar^, 
(1880) 201 ; Narayan v. Pandurang, 

7 B. 526; Hari Mahadaji v. Balambhcd, 
» B. 233; Narsingrao v. N<'ramnrao,. 
(1890) B.P.J.. 211 ; Sirbadh Rat v. Raghu 
noth. 7 A. 568 (673). . , ^ 

(7) Vdaya Chandra v. 

B.L.R. (App.), 46; Sirbadh Rat v. Rag 
Hath, 7 A. 668 (573). 
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marginal note wovild appear to be " Tacking disalUiuc<i. ’ The i)rovision was 
introduced by tiie Law t\iinmissioiUTs.(i' I'dr tlu- <liffcrcnee between 
consolidation and iorhimj, see the connnentary nn section 61, and uitli 
which this section may be generally coinpare<l' 

2001. In certain cases decided before thi- Act. the practice of taclcing 
bonds of subsequent date to the original inortgagi* rendering it thereby liable 
for the discharge of the aggregaW anmunt was n-cognised by the Courts. (2) 
In such cases the debtor engaged to [)ay off the sul)se(|uenf advances befon; 

mortgage-loan, and the properly was then held to remain 
saddled with that liability, and the mortgage could not be separately 
redeemed. Such indeed is tb.e trend of modern cases (j 2006), but with 
this notable difference that while in the i*arlier cases such covenants were 
regarded as empowering the mortgagee to tack the two debts and which 
would necessarily affect mesne incumbruneers. the view now taken is that 
such a covenant though enforceable only creates a personal equity which 
cannot affect other incumbrancers. Such a eovtuiant does not then confer 
the right of tacking in the sense in which that term is used in the legal 
vocabulary. It is only enforceable against the morteacor and bis 
representative in title.(i> b b “ 


2002. Principle.—The doctrine of tacking is altogether contrary to any 
principle of equity, the essence of which is equality, and it is in fact only 
founded upon the preference which in Englan<l is shown to legal titles The 
Tninciple(«> of it is, that where there is a legal title and equity in one man 
he shall not be hurt by reason of a mere prior equity in another • and its 
effect rs merely to change the order of ])ii.>nty. and nol to alter the’mode of 
discharging the securities by combining the debts, and paying the interest 
on both in the first instance, instead of the interest and principal of each in 
succession.(5) The effect of the English doctrine is as against the mortgagor 
to prevent him from redeeming until all the debts are paid, as against the 
mortgagee to squeeze out those not possessing legal estates. Thus, suppose 
A mortgages his property to B, C and D in succession. Now. ordinarily B 
C and D will rank successively, and A can redeem any one mortgage 
independently of the others. But if D acquires B’s mortgage, even with 
the notice of C’s incumbrance,ho can in England tack on or ’join thereto 
his original mortgage and thus not only for the purpose of B's but his own 
mortgage acquire priority against C. and. on the other hand, compel the 
mortgagor to redeem his amalgamated mortgage,' or not at all. This 
undeserved priority of D'h wjis characterized by Hale. (', .J..(7) •• pl^nk 

gained by the third mortgagee, called a falula in nuufrdfjinAB) The last 
section gives another instance of the doctrine which has, except for that 
section.t®) now authoritatively boon abolished. 


(1) .Sixth R«p.. dated 28tli May 1870. 
5 12. 

(2) Khyrntee. Ram v. Ml. Chenoo, [la.-iSl 
K.D.A.. N.W.P., 720 ; Hanuman Pramd v. 
Rheonaruynn. (1800) .S.D.A.. N.W.P., 122. 
The case of VUhal v. Daud Mutuimmad, 
0 B.H.C.R. (A.C.) 00, waa a cose of con- 
HoUdation since abolished. 

(3) AHu Khan v. ‘Roshan Khan, 4 A. 

86 . 

(4) See Marith v. Lee, 1 C}>., 102; -Vor- 
ret V. Paake. 2 Atk., 62 ; Worthy v. Oirk- 
head. 2 Vos.. 671 ; Belchier v. Renjord, 5 

44 


V. Uunmny. 1 Sch. & I^f 
H>. 1 ; Montgomery v. Donohoe, 6 Ir., Ch. 

(0) Jenninga v. .Jordan. 0 Apn. Cas 
008 ; Sangater v. Cochrane. 22 Ch. D., 298* 

.V 17^*^ '"• of Marlborouah 

2 P. A\ma., 401 ; also Marah v. Lte 1 Ch* 
Cas.. 102 ; Blackwood v. London Chartered 
Bank. L.C.. 6 P.C., 92 (111). 

(8) I.e.. " a plank in a wreck.” 

(9) r^n«/ V. Nagammal, 18 M. 308 
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2003. Meaning ol Words.—" Faying ofl a prior mortgagei.e., 

redeeiniii*' it in i-xi-rcisu of his right under section 75. “ Except in the caee 

proviilcil for by section 79: ” which is an exception to the section, and refers 
not to the kind of mortgages, but to the fact that they possess the common 
f«';itiire of :i inaxiinuiii expressed.ft) 

2004. Tacking when still allowed.—Altlmugli tacking, as such is now 

formally abolished, still it is open to the mortgagor at any time to covenant 
not to redeem the prior mortgage in favour of the same mortgagee, untu 
payment of the b(jnd-debts, in which case the Courts have held that although 
the subsequent bonds cannot create a further charge on the property, still 
tbo mortgagor oouid not ue allowed to redeem without paying their 
amounts.(2) If the subsequent bonds provide for an express charge, it is 
held that “ the provisions are satisfied by construing them as intended to 
make the equity of redemption conditional on the payment of both the 
debts ”(3) But in the absence of any express covenant, no presumption 
arises in favour of tacking. Where the owner of certain property mortgaged 
it twice over to the same person in 1861 and 1874, the earlier mortgage 
being unregistered, he having in the interval in 1873 created another 
gage in favour of another person B, who sued and obtained a decree f r 
possession, but being resisted in execution by A, sued him.for ejectment and 
possession of the property until he was paid off the amount due on m 
mortgage, and thereupon A claimed priority over B by ticking on hi^ t'\o 
mortgages. But the Court disallowed the contention by bolding that the 
obligation arising out of the successive mortgages should be <^*®obarged i 
the order of their debt, and that consequently ^ could claim to hold t 
property onlv till his first mortgage should be paid off.(«> ^ nr 

covenant cannot ordinarily be enforced against the 

purchaser for value. But in special circumstances 
has some equity against the subsequent p^chaser 

mitted. so as to avoid multifariousness.t®) Hence it has been beW that t 

u«rtgague may tack his unsecured debt “ For sC 

the volunteers and the mortgagor’s heirs after his daat^<« Jor smUa. 
reasons in a case where the defendants had executed 4i mortgage in favour 
of the plaintiff, and handed him the title-deeds of the 

and where he subsequently advanced a further sum to the defendants who 
agreed that the platotiff should retain the title-deeds by bii 

as a security for the repayment of the further advances, there being no 
fresh deposit of the deeds, it was held that the plaintiff ^t*ed to be 
declared an equitable mortgagee in respect of ®«‘'b /'irthf advance B j 
in this case tacking could hardly have been permitted if it bad prejudiceo 

a mesne incumbrafeer or other mortgagee. («> - who has s 

the equity of redemption in property mortgaged by him ca^ot after^vard. 
charge such property with a further debt, so as to render the purchaser of 


(1) Imperial Bank v. Rai Qyaw <fc Co. 
61 C. 86 P.C.; {1923) P.C. 211. 

(2) Hari Mahadoji v. Balambhat, 9 B 
233; Yaahumnt v. Fi/Ao6a, 12 B. 231 
Tajjo Bibi v. Bhaguxin Prasad, 16 A 
296; see also s. 61 & comm. 

(3) Yaahwant v. Vithoba, 12 B. 231 
followed in Vnni v. Nagammal, 18 M 
368 (37J) ; XJlJat v. KanMiya Lai 
20 A.L.J. 86, (1923) A. 41. 

(4) Narayan v. Pandurang, 7 B. 626. 


(6) Vnni v. Nagammal, 18 M. 368 
(3^73) ; Bagho v. Baluant, 7 B.' 101 5 but 
see Allu Khan v. Boahan Khan, 4 A. So. ^ 

(6) Bagho v. Bala-ant, 7 B. 101 (1W)» 
followmg Botfe v. Cheater, 20 Beav., 61U. 

(7) Girendra v. Kumud Kuman, 25 
611 ; following ex parte Kensington, 2 y. 
B., 79 ; In re Beethan, 18 Q.B.D.,^9* 

(8) iSirfeorfA Bai v. Baghvnath, 7 A. aoe 

(673). 
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the equity of redemption liable to pay such debt befon- lie can redcM iji, lu 
other words, the mortgagor cannot dcnigate from the title which his vendee 
had acquired by his purchase. He could not by creating subsequentiv to 
that purchase, any further charge or mortgage, impose any aihlitioaal burden 
on him.(t> Where priority would defeat the provision'of this section it 
cannot be obtained under section 73 (e) of the Civil Procedure C'ode.(2i Of 
course, there can be no tacking, when all the mortgagors do not join in 
creating the further charge. If, for example, propertv is mortgaged bv 

mortgage is ‘made in favour of 
the mortgagee by one of the mortgagors, the other mortgagors do not become 
thereby liable to pay the whole or any portion of the further chai-..e when 
suing for redemption of the original mortgage.(^i 

2005. In addition to the cases provided in section 79, the mortgagee 

Ticking under to his debt the expensi* incurre<l by him 

ss. 72, 79. specified iii section 72. mium* it is not a subsequent 

*n made to the iiioriijayoj within tlu- eontvniplation 

Of the section. All these are instances of tacking permitted as between 

Jh. "mortgagee only, and therefore not within the mischief 

the section was intended to cure. oo^x-iiiei 

•■"3'rat!:? is 

OLitM,., of OKforonco ohooo'hjTth,- Co'olt'’of''":,u%’“'''l',‘^„ro*'^ 
equ.tnble eati.tcs.(» In tlu- words of I,ord Hf.rdwicko '• it could not hannen 
m any other county- but tl.ia, because tlu- juris,iicliou of law and equ“w “ 
admm.stercd m different Courts, and creates .liffereat kinds of SI in 
estates 1 and therefore, as Courts of Equity break in upon the cun.mSn law 
where necessity and oonscienoe require it. still they allow superior force and 
strength to a legal title to estates: and, therefore, ivhere there is a legal 
title and equity on one side, the Court of Chancery never thought fit 7hlf 
by reason of a prior equity against a i.i.iii wlio hiii a legal We tha uurn 
should bo hurt, and this by reason of the force which the Court 'neeeL'ri v 
and rightly allows to the common law and to legal titles • hut if tm. r j 
iiippened in any other country, it could never hate'been niade question‘d 
for if the law and equity are sdniinistered by the same jurisdictim “he 
rule qiii pnor cjf tempore, pot,or ett jure, must hold.”«) Tacking ilth77 
nnotlier cxcepliim to the rule embodied ii, section 48, and its iipplil tion to 
this country where law and equity are not divorced *1 ^«iion to 

obviously out of place. ‘ a>vorcert. uould have been 

2007. Indeed, the survival of the doctrine nfter the fusion of ti * 
branches of law in England since the passing of the Judicature Act (V^* 
anomalous relic of ii bygone age which would have been, biiftor the sturdy 

(1) Hfutgwan Dan v. Sh<tm 23 A. 

429 (430); distingiiiHhiii^ AUu Khan \\ 

Ro^ty^n Khatkn 4 A. 85; in which the 
liabilities incurred were all anterior to 
the vendee's purchase. 

(2) 8. 296 (c) of C.P.C.. 1882 (Act XIV 
of 1882* MiUhuioJ V. KUhnnfal^ 12 A. 

640. 

(3) Sam Das y. Attar Bibi. (1906) P.R., 


ei. 

- 10 C. 1035, 

T>n’ y- Jogmaya, 29 C. 164, 

690 ’ ^ 8 C.W.N., 

(5) Worthy v. Birkhead. 2 Ves.. r»74. 

( 9 ) JO. 

(7) 30 & 37 Viet., c. 66. s. 24, sub-a. 6. 
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couserviitisin of Euylish lawyers, long since swept away. Tacking only 
:iff(-ct>. priority. It »locs not alfect the mortgagor. The principle is contiued 
to this that where all the mortgagees have equally bona fide advanced their 
nione\, it is cousidere<l inequitable to take the legal estate from him who has 
it. except on payment of all that is due to him. Hence, where the security 
is deficient, those who have not the legal estate are liable to be squeezed 
out. The doctrine was thus enunciated by Sir Joseph Jekyll who said: 
■■ If a third mortgagee buys in the first mortgage, though it be i>eiidenie 
life, pending a bill brought by the second mortgagee to redeem the first, 
yet the third mortgagee having obtained the first mortgage, and got the law 
on his side and equal eqviity. he shall thereby squeeze out the secoud mort¬ 
gagee ; and this the Lord Chief Justice Hale called a ‘ plank gained by the 
third mortgagee, or tabula in naufraio, which construction is in favour of a 
[)m‘ehaser ev«rv mortgagee being such /»ro fanta. But the doctrine o 
tabula in nanfragio cannot be used to get in a legal estate from a bare 
trustee after ret-eipt of notice of a prior equitable claim. (2) 


2008. A mortgagor is not a trustee for the mortgagee^ but he cannot, 
by taking an assignment of a mortgage, tack against an incumbrance created 
hv hiiiiself.^** In order to enable a person to tuck, it is essential that the 
legal estate and the ei|uitable incumbrance be held by the saine person and 
in the satiie right.It is sufficient if the rights are substantially the same, 
as where a man held the one absolutely and the other as trustee, hut witli 
the beneficial interest vested m himself.It is immaterial that the legal 
estate is traced tlirough a deed wliich discloses conflicting equities.Actual 
possession «)f the legal estate is not always necessary, if the right to call for 
it is clear. The operation of the doctrine is not restrained in a register 
county I>Y tile mere registration of the mesne incumbrance apart from 

^09. Tacking is no longer possible after a decree settling priorities ( 
and after the fund has become distributable.O« The right only lasts while 
the legal estate is retained.<^2) 

MatshalHng and Contrihution. 

81. If the owner of two properties mortgages them both 
Mtrsiuiung to OHO person and then mortgages one of the 

securities. properties to another person who has no 

notice of the former mortgage, the second mortgagee is. in 


(1) Brn^e v. The Duchrsi^ of Marlborough 
2 P. Wms., 49L; r/. per Lord Selboume* 
L.C*, in BUtckwooil v. Lofidon Chartered 
Bank of Auetralia^ L.R.* 5 P.C. 92 (111). 

(2) Harphan v- Shncklocky 19 Ch. D,. 

207; Mumford v. L.R., IS 

Eq., r)r>G; cf, Taylor v. Russell [1892] 
A.a, 244. 

(3) Taylor v. RusscH [1892] A.C., 244. 

(4) Ledbrook w Passman. S7 L.J. Cli., 
S55 

(5) Morrel v, Paske. 2 Atk.. 53; Barnett 
V. Westotiy 12 Ves.* 130. 

(6) Spencer v. Pe irsoHy 24 Beav., 200; 
Price V. Fastnedgey A mb.. 083. 

(7) Jones v. Potvitr 3 My, K., 681 f 


Carter v. Carter, 3 K. & J.. 617; Shnrpka 
V. Adam9,,32 Bcav.-, 213 : Younff v. Yotmq, 
L.Ro 3 Eq., 801 ; PUch»r v. RoirUne, 
L.R.. 7 Ch.. 259; Ma.rfield v. Burton. 
L.R., 17 Eq., 16. 

(8) Maundrell v. Maundrtll, 10 vesi.» 
271 ; Ex parte KnoU, 11 Ves., 618 ; Bouen 
V, Evans. 1 J. & L., 204. ^ 

{^) Morecock v. Dickson. Amb., 0i8: 
Cator V. Cooley. Cox, 182. 

(10) Ex parte Knott. 11 Ves., 019.^ 

(11) Calisher v. Forbes. L.R., 7 tn* 
109 

(12) Rooper v. Harrison^ 2 K. & J** 
86 . 
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the absence of a contract to the contrary, entitled to have 
the debt of the first mortgagee satisfied out of the property 
not mortgaged to the second mortgagee so far as such 
property will extend, but not so as to prejudice the rights 
of the first mortgagee or of any other person having acquired 
for valuable consideration an interest in either property. 

SYNOPSIS. 


2010. Analogowi Law. 

2011. Efigli^h Law. 

2012. Origin of the ruU. 

2014. PriticipU. 

2010. Meaning of words. 

2017-2020. Marsl^Uingof 
securities : {!) 
Must not 
pair first fnort- 
gage ; {2) Can¬ 
not (Ufealother 
subsequent 


paragraphs. 

mortgagees ; 
{3) VolufUeer 
disqualified ; 
(t/) where 

rights diffe¬ 
rent; (5) Equi¬ 
ty consider¬ 
ed ; (6) No 
Notice ; { 7) 
Excluded by 
Contract ; (i) 
tCommon L<tw 


{9} Atturhiinj 
creditor i\ 
fnortgfi/jee. 

2027. Extension of the 
Doctrine to Pur¬ 
chases, 

202S. Cfuirges and Liens. 

2029. Where security 

sujffivlenf, 

2030. Estoppel. 


2010. Analogous Law.—This section nuist be vend and compared with 
section 56, ante. The principle of marshalling enunciated in the section 
is the sanrie ns in England. In India the principle was in some hn-iri 
universally applied even before the Act;<i> but the section, as now enacted 
has introduced a change in the law of marshalling which now only secures 
this right to the second mortgagee when he has obtained his securiU 
wilhont n(/tice of the prior charge. Formerly it was held that a seconil 
mortgagee of part of a property included in a previous mortgage could claim 
the beneftt of marshalling even though he had notice of the earlier 
incumbrance.<2) In the first of these cases Telang and Jardino, JJ., differed 
AS to the materiality of notice; the case was referred to Bayley, Acting 
Chief Justice, who, agreeing with Telang, J.. held on a review of the 
English law that the doctrine regards it immaterial whether the second 
mortgagee had notice of tlie first mortgage, and he accordingly adopted the 
-same rule as one in consonance with equity and good conscience. On 
the other hand, it was doubted in Calcutta whether the doctrine whicli 
interfered with the legal rights of parties could be introduced into India.<3) 
But the English doctrine was nevertheless followed in several eases.M) 


2011. The English doctrine of marshalling has been corrcctlv stated 

SulUh 1.1W foregoittg cH.ses. In short, it is the doctrine‘enaeU'd 

^ ' in the section with the notable difference that the Enedish 

law now regards notice as immaterial.But in n case Lord Hardwicke 
L. C.. laid down the rule in which he regarded notice as essential 
'■ Suppose ” he said, “ a person who has two real estates, mortgages botli 
■of them to one person, and afterwards only one estate to a second mortgagee. 

(1) Biahonath v. Kiah/o Mohuu, 7 W.R., (4) Ml. Nowa Koomar v. Sheikh Aht/ttal 

483; Ooesyen v. Luchmee. 4 C.L.R.. 204; fl8fl4) W.R.. 374; TooUte Ram v. Muiitin 
"Chunilal V. Fulchatid, 18 B. ISO. Loll, 1 W.R. 363; SiehoneUh v. KtMf,, 

(2) Chunilat v. Fulchami, 18 B. 100 Mohun, 7 W.R.. 483; Kheiooaee v Rnttfe 
tl71); LakhmUlna v. Jamnadae. 22 B. Madhub, 12 W.R., 114. 

"304 (314), F.B.; Ditut v. Sa'hu, 20 B. (6) Baldwin v. Belchar, 3 Dr. & Wnr 
038(642). 176; Flint v. Howard, (18031 2 Ch '57 

(3) Khetooeee v. Bnnte Mndhvih, 12 (73). ' 

W.R., 114. 


rk 
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wlio had no notice of the first, the Courts, in order to relieve the second 
mortgagee, have directed the fir.>t to take his satisfaction out of that estate 
only which is not in mortgage to the second mortgagee, if that is sufficient 
to satisfy tlie first mortgiige in order to make room for the second mortgagee, 
even though the estates descended to two different persons. 


2012. The rule as to mai'shalling bears close affinity to the doctrine of 

apportionment and contribution. It is probably the logical 
rule'*^^ *** corollary of the doctrine of subrogation or substitution 

which obtains in the Eoman jurisprudence and which 
allowed the surety to be subrogated to all the rights and actions of the 
creditor against the debtor.<2) If, therefore, two creditors held successive 
mortgages on the same property, the surety wou*d on paying off the., prior 
mortgagee be entitled to cession of the property, and to a subrogation to all 
the rights and actions of the prior mortgagee.It is thus clear that the 
second mortgagee would find it to his advantage to pay off the first mortgage, 
upon which he was allowed to tack his o«-n security on to the prior mortgage. 
It comes to the same thing if. instead of allowing this, the prior mortgagee, 
having the option of two funds, is in the first place compelled to apply to 
the fund which cannot be reached by the subsequent mortgagee. 

2013. .\ full statement ot the doctrine would then comprise not only 
the right of the subsequent mortgagee to compel the prior mortgagee to 
exonerate the fund which h his only security, but also his right to stand in 
the place of the prior mortgagee, should he have already obtained satisfaction 
out of the fund to which alone he could resort.c** 


2014. Principle.—The doctrine of marshaMing is founded upon the 
equitable regard to the derivative interests from the same mortgagor. Thus 
if two properties. A and B. are mortgaged to C, and one of them, A, 
subsequently mortgaged to D without notice of tlie prior mortgage, it is but 
equitable that C, who lias two securities, should first try to realize bis deW 
from B, thus relieving .4 to bear the burthen of the double incumbrances of G 
and D. No question of marshalling can. of course, apply if D takes his 
mortgage with notice of the prior incumbrance, for then he is presumed to 
look after his interests, and equity cannot assist him after he has had a 
chance to judge of the bargain. Again, if the security prove insufficient to 
pay off C, the latter can then fall back upon the other security, although 
by so doing he may totally ' destroy the security of the subsequei» 
incumbrancer. But this he can do, only when the security charged 
one debt has been exhausted. Were it not for this section, in the above 
illustration, C could have at his will defeated. D by proceeding at first against 
the'property A, for. as has been seen before,a mortgage is indivisible and 
every portion of the property is liable for the entire and every part of the 


(1) Lanoy v. Duke of Athol. 2 Atk., 
444 (446). 

(2) 1 Domat Civ. Law. Bk. Ill, tit. 
1, R. 6. Pothier’s Obligation. 275, 280. 281. 

(3) Pothier's Obligation. 520. 522, Cod. 
Bk. 8, tit., 19 ; Domat Bk. 3, tit. 1. s. 3. 
This rule, however, does not rest upon 
the doctrines of tacking or consolidation 
but unon the principle that nothing 
which the mortgagor could subsequently 


do by dealing with the equity of rederap* 
tion, coxild interfere with or prejudice 
his mortgage : Mutual Life Assurai^ 
Society, v. Langley. 32 Ch. D., 460 (466,. 

467). ..ft 

(4) Clifton v. Burt, 1 P. ^^In 3 .. 67«,. 
per Lord St. Leonards in Averall v. node, 
LI. * G., 255 (268). 

(5) See s. 60, last para. 
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debt.^i> “ But it is the ordinary case to say a person having tw o funds shall 
not by his election disappoint the party having only one fund; and equity, 
to satisfy both, will throw him, who has two funds, upon that which can 
be affected by him only; to the intent that the only fund, to which the other 
has access, nuiy remain clear to liin).‘'t 2 ) 

2015. The general principle of marshalling then. is. that where one 
claimant has two funds to resort to and another bus only one, the Court will 
either compel the person having the double security, to resort to that fund 
not liable to the demand of the other, or. if satisfaction has been already 
obtained by him who has the double security, <>ut of tile fund to which 
alone the other can resort, the Court will allow the latter claimant to stand 
in the place of the former pro 

2016. Meaning of Words.—“ IV’/m has no notice, etc.:" This is the 

essential part of tin* principle. A subsequent mortgagee with notice cannot 
have the right. In England, according to Kay, L. J.. the question of notice 
is probably immaterial.And in eases decided independently of the Act 
the same view was taken by the Bombay High Court.(&) “ Debt " here is 

used as synonymous with mortgage-money. “ So far an such properfif ivill 
extend: ” This is in accordance with the English law. with which the 
doctrine in other ^speets also coincides .'‘But not so as to prejudice, &c:” 
i.e., the Court will not marshal if by s«) iloing, the prior incumbrancer will 
pe prejudiced as regards his mortgage, us for example, where the mortgage 
allows of foreclosure. ® 


2017. Marshalling ol Securities—The doctrine of marsballin*^ is 
founded upon the general rule of equity that a person having two funds to 
which he may resort shall not disappoint another person who can resort 
to only one of the funds.C') As such, the rule is applicable not only to 
claims arising under successive incumbrances, but also in the appropriation 
of particular funds during the life or after the death of a debtor,^ as in the 
administration of assets of a deceased person. But the rule is'subject to 
certain limitations which are common to the section and the English law 


2018. In the first place marshalling does not interfere with the rights 
(1) Must not of the first mortgagee who cannot be restrained from 
ImpilT first mort- satisfying his debt out of any portion of the property 

mortgaged to him that-is readily avuilable.(8) But this 
does not mean that the first mortgagee has a right to exhaust a security 
which is the sole fund for payment of the second mortgagee.t®) Hence the 


(1) Timmappa v, Lokshmarnmo, 5 M. 
386 ; see n. 60, last para. 

(2) Per Eldon L. C., Aldrich v. Cooper, 
8 Vea., 382 (396), 7 R.R., 96 ; to the same 
effect in Re AihiU, 16 Ch. D., 211 ; Webb 
V. Smith, 30 Ch. D.. 202. 

(3) Cox's note to Averall v, Wode, LI. 
A Om 264 (268). 

(4) Flint V. Howard, [1803] 2 Ch.. 
67 (73). 

(6) Chunnilal v. Fulehand, 18 B. 166; 
LokkmidoM v. Jornanadas, 22 B. 304; 
Dina v. 26 B. 638; Sanabhat v. 

Lakehman, (1877) B.P.J«. 83. This case 
ia more fully examined by Bayley, A. 
in Chunnilal v. Futehand^ 18 B« 


160 (172. 174). 

(6) Lanoy v. Duke of AthoL 2 AiU 
444 ; Tidd v. LieUr, 10 Hare, 167 * Re 
Jonte, (1893] 2 Ch.. 470. 

{!) Aldrich V. Cooper. 8 Ves.. 382, 
Dotphux V. Aylwar^ L.R., 4 486; 

Webb V. &mah. 30 O,. D., Note- 

Kooimr v. Sheikh Ahdool, (1864) ^.R.a 
374 ; TooUee Jfam v. JHunoo LnU, 1 W.R. 
353 ; Bieho A’otA v. Kioto Mohun, 7 W.R.!* 
483; Khetooeee v. Banee Madhub. 12 
W.R.. 114. ’ 

(8) Wallie v. Woodyear, 2 Jur. (N.S.), 
179. 

(9) Lawrence v. QaUiporihy. 3 Jur. (N. 
S.) 24* 
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Court will niarsliEil tiie isroceeds arijjing from several mortgaged estates, so 
as to j)rL‘VL‘!it the Hrst and second mortgagees of different estates from 
exhausting tlie proceeds ot one estate upon which alone a third mortgagee 
had taken a secuvit\’.<^> So a second mortgagee is entitled to the balance 
of the money received hy the first mortgagee in respect of all the securities 
realized hy liim after satisfying his mortgage-debt, and in respect of which 
he will he deemed to be a trustee for the second mortgagee.(2) If the prior 
mortgagee of several properties, some of which are subject to second 
mortgage, realize.s prf)[)erty which is subject to a second mortgage, and so 
satisfies his debt, tlie sul)se(juent mortgagee will be entitled to stand in his- 
place as regards tlie property to which lie could have but had not resorted, 
and thus satisfy his own claim.(’) 

Where the executor of a testator is a mortgagee of the real estate, and 
also a legatee under his will, he is not bound to satisfy the mortgage-debt 
out of the first sufficient sum of i)ersonul assets that comes to his hands, 
the reason being that if he were compelled to do so, and thus to exhaust 
the personal estate, he would be entitled to come against the real estate 
to the extent to which the legacy rciruiiued unsatisfied. 

2019. .\gain. marshalling was never intended to defeat the rights of 

the successive incumbrancers, or for that matter of any 

other°°sulMe I''-’*''"' having acijuired an interest in any one of the 
quent mortgagees. for valuable consideration. As Kuy, L.J.- 

observed: “ The right of a subsequent mortgagee of one 
of the estates to marshal, that is, to throw the prior charge on both estates 
upon that which is not mortgaged to him, is an equity v.’hich is not enforced 
against third parties, that is, against any one except the mortgagor and his 
legal representatives, claiming as volunteers under him. It is. not enforced 
Jigiunst a mortgagee or purchaser of fho other estate. ”(5) Thus, if the owner 
of two properties, A and fi, makes three mortgages of them, the first and 
tliird of ,4 and B. the second alone of .4. then, if A and B are realized, the 
first mortgage is borne rateably; and if it is wholly exhausted the second 
mortgagee has no claim against the third.So if two estates are mortgaged 
to .4. and one is afterwards mortgaged to B, the remaining estate being then 
mortgaged to C. Here B has no equity to throw the whole of A's mortgage 
on C’s estate, and so destroy C's security. And for the same reason C 
cannot marshal. In such a case. A must satisfy himself out of the two 
estates rateably according to the respective values of the two estate®, and 
leave the surplus proceeds of each estate to be applied in payment of the 
respective incumbrances thereon.(7) Buit if in the above case C takes b.y 
his contract only the surplus remaining after paying off the earlier 
mortgages,<®> or if he takes his security pendente life, or if it is otherwise 
rendered invalid.then marshalling will take place ns between the other 
incumbrancers without regard to his interests. It is competent to the 


(1) Gibnon v. Seagrim. 20 Beav., 614. 

(2) Souik V. Bloxmn, .?4 L..T.. Ch.. 369. 

(3) Trimmer v. Bayne. 9 Ves. 209 
(211); 32 E.L.R.. 582; Webb v. Smith, 
30 Ch. D., 192 (202). 

(4) Binns v. NichoUs, L.R., 2 Eq., 

256 (261). 

(6) Flint V. Hotvard, [1893], 2 Ch., 
64 (73). 


(6) Bame$ v. Racaster, 1 Y. & C. Ch.» 
401. 

(7) Per Lord RomilJy in Qibson v, 
Seagrim, 20 Beav., 614 (619); Flint r. 
Hmcard. [1893] 2 Ch., 64 (73). 

(8) In re Mower's Trusts, L.B.. l*' 
Eq.. 110. 

(9) Going v. Farrell, Beat., 472. 
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mortgagor, upon making Iho third morlgugo, to frame it in sueh a wav jis t'* 
give to the third mortgagee only what the mortgagor was entitled U>. i.i 
the surplus of properties A and after payment of llie Hrst two mortgages, 
in which case, the third mortgagee would lake nothing until the j»rioi' 
mortgages are satisfied. 


Kxcept tlien in cases where the third mortgage i" made sul)jeet to tlie 
prior mortgages, it follows that the Court will not mai'-lial in favour of a 
second mortgagee as against a subsequent mortgagee. Hence, if there In 
tliree mortgages, first, the nrorlgage .1 and h, sccoiitilii a mortgage of .1. 
and fhiiiUy, a mortgage of B alone or of .1 and B. tlu- right of marshalling 
will not l)e exercised in favour of the second to the prejudice of the third 
inoilgugee. but tlie first mortgage will be aj)portioned rateably between tlie 
two estates .1 and But in h'ngland where tacking is admissible, the 

result in such a case would be that the second or the third mortgagee 
lending his money without notice may squeeze out the juiisne mortgagee of 
the f)ther property, by suhsecpiently ptin-hiising the fii-'t mortgage covering 
both the estates. 


2020 . It being a doctrine of the Court of K.piity that it will not 
irnw.nti.., interfere on behalf of a volunteer, it follows that the rule 
dlsquallfled been held not to apply as bitwi-fU volunteers.15) So 

volunteers have no right to marshal to the prejudice of u 
prior settlement.(«) But if the volunteers have int»‘riii.-<liatc rights, •* thomdi 
you cannot interfere to prevent him who has created the voluntm-y 
settlement from displacing them by a sale, because it is a doctrine of tlie 
Court of Kr|nity that it will not interfere on behalf rtf a volunteer, vet at 
the same time that doctrine is not carried to this extent, that the t'ourt 
will interfere actively against a volunteer tlirovigli the medium of a person 
claiming only through him who created tlu- voluntary settlement. "(5) 
^larshalling may be enforced in favour t)f aii incumbrancer" w’hose charge is 
merely voluntary.t^) 

2021 . 'I'he doctrine does not apply where there are ditfeient funds us to 
wh-,- different rights exist. Thus if a creditor have a lien 

dlliereS * ^ merely a right of set-off as to another fund B, a 

person having a subsequent charge on A cannot compel the 
creditor to resort in the first instance to B by abandoning the higher ri^ht 
which he possesses in /I.(7) In short, there can be no marshalling unless tho 
creditor has charges upon both funds. So where the mortgagee*^ has both a 
lien on the property mortgaged as well as a right to sue the mortoa.mr 
[icrsonally. the mortgagee cannot be compelled to resort to the personal 
remedy before enforcing the mortgage-lien.t*) 


(1) In re Mower*fi TruMiM, L.R., IH ICq.* 

no (lu). 

(2) Flint V. Hotmr (1803) 2 Ch, 54. 

(3) Boatman v. John^tton. 3 Him., 377. 

(4) AnjtUy v. Newman, 39 L.J., Ch., 
709. 

(0) Per Lonl Hatherley, L.C., in Dolphin 
V. Aylwnrd, L.Rm 4 H.L.« 480 (502). 

(6) Aldridge v. Forbes, 0 L. J. 

Ob., 37 [in which the daughter of a mori* 


»<HKor, niider a voluntary bettle- 

men! to a c^liar^e on one of two estates 
coinpriKecI in a mortgage, was held en* 
titled to Imve the other estate first applied 
in KdtiHfm’tioii of the mortgage, as againni 
a Kiibaequent mortgage of the two es* 
tales with tlw notir*e of charge 

(7) Per Prett, M.R., in Webb v. Smith, 

30 Ch. D.. 102 (199). • 

(8) T?ie Arab, 5 Jur. (N.8.), 417. 
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On a similar {)rinciple where the properties P and Q are mortgaged to 
.1. and Ti subsequently takes the mortgages of P and C of Q, all that B Md 
(' can claim is that .1 shall resort to both P and Q ratenbly for the satisfaction 
of his debt, so as to leave a sufficient margin to satisfy their own claims. (h 


Where properties A and B were mortgaged to the plaintiff and then B 
was mortgaged to the defendant and then .-1, B. and another property C, 
were again mortgaged to the plaintiff for Rs. oOO of which Bs. 200 went to 
liquidate the first mortgage; and then again B was for the second time 
mortgag<‘d to the defendant, the court' ordered first sale of A in lieu of 
Rs. 200, and if in the event of the defendant failing to redeem B wit^ 
the time limited by the court the properties were to be sold in the following 
order :—first A, then B, and then, if necessary ('. the court adding directions 
as to the disposal of surplus. 


2022. Securities are only marshalled where that can be done without 

injustice to the ilebtor or the creditor.(3) Marshalli^ 
compel a mortgagee to split up his claim if he 
* ■ has aright to the specific securitj*; thus if the properties 

A and B are mortgaged by conditional sale to a first mortgagee, and B i* 
then mortgaged to a second mortgagee, the hitter cannot restrain the former 
from foreclosing .1 and li: his only remedy is redemption.So again, a 
mortgagee by conditional sale cannot be compelled to forego his remedy, 
which he has in foreclosure of the mortgaged property, merely because that 
course may impair the security (»f another incumbrancer. There 
course, no room for marshalling when the property was excluded from 
sale at the puisne mortgagee’s own objection.(5) or had already been the 
subject of sale to the prior mortgagee.<*> 


2023. While notice is by no means material in England, 

arising under the section there can be no marshallmg 
(6) No Notice, unless the second mortgagee is shown to have 

out notice of the first mortgage. Hence while the Cou 
in England m.ay order securities to be marshalled in a proper case, thoug 
the pleadings do not ask for it would be necessary to assert the . 
under the enactment inasmuch as its admissibility depends upon the P*’®® 
of notice, the absence of which cannot be presumed. It will be 
the section that before the principle of marshalling can apply under the Ac , 
it must be shown that the subsequent mortgagee had no notice of the pnw 
mortgage, before or at the time of the completion of his mortgage for a 
ex post facto notice cannot affect his rights. 


2024. Marshalling may be excluded by contract. The second niort 

gagee cannot enforce a right which he has abMidone . 
(7) Ixcluded by gupii ^ contract may be inferred from the second mon- 
contract. gage being made subject to the first.W (§ 1600.) 


(1) Moxon V. Berkeley Building Society, 
69 L.J., Ch., 624. 

(2) Jamini Mohan v. Ram Narayan, 
38 I.C. (M.) 542. 

(3) Per Lord Eldon, L.C., in Ex parte 
KendaU, 17 Ves., 614 (527). 

(4) AveraJl v. Wade, LI. & G., 252. 

( 6 ), MuUa Fee v. Jf-undi Koya- 

muUi 38 I.C. (M.) 386. 

( 6 ) Jugal Kiahore v. Harbana, 28 A. 
700; Qul Mohamed v. Loiomal, 4 S.L.R., 


224 ; 9 I.C.. 726. . 

(7) Per Sir W. Grant. M.R.. m 

V. Ougier, 12 Ves., 413 (416. 417); Vvikere 
V. Oliver, 1 Y. & C.C.C. 221. - 

( 8 ) Inderdauan v. Go6i«d Loll, ./ 
790 (794); Kiahenehand v. Ramaukh, (Itfioj- 
P.R., 86 ; 33 I.C. 816; ^onwtmtny v. 
Madura Milla, (1916), M.W.N., 266, 

I.C. 338. X „ a Wfl 

(9) In re Moirer'a Truata, L. R., » 

no. 
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2025. There can be no marshalling unless the two creditors an* dI tlu' 

same common debtor.If a joint-dol^it is dne to one 
4l bu> creditor by two persons, one of whom also owes debts to 

® another creditor, in such a case, if the former obtains a 

decree on the joint-debt and the latter obtains a decree against his own 

■several debtors, the subsequent debtor cannot compel the joint-creditor to 
marshal so as to leave him sufficient funds for the satisfaction of his separate 
■debt. But this rule may be departed from upon son^e special equity, as 
in the ease of a drawer and acceptor, or principal and surety. So Lord 
Eldon. L. C.. said: “ Tf .1 has a right to go upon two funds and B upon 

•one. having both the same debtor. A shall take payment from that fund, to 

which he can resort exclusively that, by those means of distribution both 
may be paid. That takes place, where both are creditors of the same person, 
and have demands against funds, the property of the same person. Bvit it 
was never said. that, if I have a demand against A and B, a creditor of B 
shall compel me to go against .1. without more; as if B himself could insist, 
that .1 ought to pay in the first instance as in the ordinary case of drawer 
and acceptor, or principal and surety, to the intent that all obligations 
arising out of those complicated relations may be satisfied. Bui if I have 
a demand against both, the creditors of B have no right to compel ine to 
seek payment from A, if not founded on son\e equity, giving B the right 
for his own sake, to compel me to seek payment froiii In the case 

from which these observations are extracted there was a partnership of five 
persons, one of 'vhon) died, but the remaining four continued the firm and 
afterwards became bankrupt, whereupon the creditors of the four partners 
sued to have their debts |)aid out of (he assets f)f the deceased partner which 
would have the effect of increasing their own dividends. Bui the Lord 
Chancellor held thr.t the creditors must first proceed against the sxirvivors 
before resorting to the estate of the dj*eease<l partner.(^) 

2026. 'I'he doctrine of marshalling does not- apply as between a mort¬ 

gagee and attaching creditors of the mortgagor who hold 
tnoney-decreos.(«> But there may be cases in which 
gggee. unsecured crefhtor may successfully marshal. 

Such a case may arise where through caprice or wanton- 
ness the mortgagee resorts to the only fund available to the unsecured 
eredit<'>r. But in the absence of any strong supervening equity a judgment- 
creditor us such has no right to marshal. In fact a judgment-creditor is no 
better off than the judgment-debtor, and as the lattei cannot marshal, no 
more eun the former.Of course a ease fulling under section 56 would 
receive a different treatment, but. as observed before, that section deals 
only with an innocent purchaser and not one >rith notice of the morteaec 
(§? 1248, 2023. 2025.) ^ ^ ' 

2027. Extension of the Doctrine to Purchasers _The doctrine of 

■marshalling is then applicable to a hona fide purchaser for value without 


(1) OofHiUi V. Samitmthayyfin^ 12 M. 
265: RauMsirftmy v. Mfuiurn MilU, (1916) 

265; 34 I.C. 338. 

(2) Bx parU Kendall, 17 Ves,, 514 (520). 

(3) Per Lord Kldon* L.C.. in Ex pfirie 
Kendall, 17 Ves., 514 (523), obaer\*in0 
on Lord T1iurlow*i diotum in Honre v. 
ConUfiein, 1 Bro, C.C. 27, followed in 
Xtndall V. Hatnilion, 4 App. Caf».* 504 


(536). 

(4) KriWo(/rM« V. namkant. 0 C. 142 

^ Pro/eeeionai Life Aeeurance 
(o., L.R., 3 Eq., 668; In re InUmalionat 
L%fe AeMurnnee Society, 2 Ch. T>., 476. 

(5) Aldridge v. (hooper, 8 Ves.. 382. 

(6) l}olphin V. Ayluwd, L.R., 4 HX., 
486 (605) ; Baunwi v. Mahomed, 0 A. 
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iioticf of a portion (jf property, the whole of which was subject to a prior 
iiu'uiiibronce.t^^ In the words of Xorniau, J.. “ a subsequent purchaser of 
oiu- of t!ie estates has just as great uu equity as aa incumbrancer. ”^2) and 
till doctrine has been frequently applied with beneficial effect iu partition- 
IJiit in oiie case it was held by Kdge, C. J., and Banerji, J., 
ihat tile rigid of a mortgagee to bring any porilon of the mortgaged property 
til sale is not curtaileil by tin- mortgagor, suiisi'quetdly to the mortgagee, 
M'llirig a portion of the mortgaged property to a third person,('’> The report 
"I llie case, however, rloes not show if the Learned Judges had had their 
iilleution called tfi an earlier cas«* of their own Courtd^) And this seems 
to liave been but casually noticed by them. It is true that under the 
section there is no u’arrant for extending the doctrine to purchasers, but 
tlieti wliy should a hmiii jidc purchaser he placed in a worse position as 
regards his purchase than if he were only a puisne mortgagee 1 And while 
it is true, as observed by the Madras High Court,that the mortgagee 
cannot be deprived of bis legal rights still, if his legal rights arc modified in 
favour of a bona fidv mortgagee without notice, it is scarcely equitable that 
tliey should not be modified in favour of an equally honest purchaser. Any- 
Ikiw it is conceded that where in execution of a simple money-decree an 
undivided share in immoveable property, a part of which was subject to 
mortgage, is sold, in the absence of any specific indications to the contrary, 
the presumption would be that the share sold was as far as might be, the 
share which was not mortgaged. 

2028. Turning next to the extent of the doctrine, it may be noted that 
Charges and right is one of wider application and is not confined to 

Uena, ® tlie domain of mortgage-law. (S 1663.) But even con¬ 

sidered in its restricted application to cases arising under 
this section there would seem to be no reason why the principle should not 
be, as in the English law, applied to charges(®) and liens<®J as distinguished 
from mortgage spoken of in the section. 

A surety of the debtor is entitled,and of the double creditor is subject 
to the doctrine,nor does the debtor's hanlcruptev prevent an application 
of the rulc.^^2) Where two properties were mortgaged to A. ^^^th a covenant 
by a surety, and one of the properties was mortgaged to B, whose funds 
being exhausted in part-paynvent for A’n debt, and A’s mortgage having 
been trnnsfeiTcd in tlio surety on payment by him of the balance, it was 
held that B was entitled to marshal llie securities as against the surety.d3> 

(6) Podhmal v. Ram Harak, 7 A. 711, 
supra. 

(6) Indukuri v. Yerramilli, 5 M. 3^ 

(7) Sheonarain v. Nur Muhammad. "9 
A. 463. 

(8) Iv re Westvrihus, 5 B. A Ad., 817. 
(ft) Heyman v. Du^is, L.R., 13 Eq-. 

168 cj. as. 140, 141. Indian Contract 

Art (IX of 1872). , 

• (10) RancUffe {Lord) v. Parkyns, 0 Dowl.» 
216. _ 

(11) Sotith V. Bloxham. 34 L.J. Cb*» 
369. 

(12) Ex parte Alston, L.R., 4 Cli., 16o • 
Broadbent v. Barlotr, 30 L.J. Ch., 66y. 
Ex parte Stephenson, 17 L.J. (N.S.). Ban* 

(13) South V. Bloxham, 34 L.J. Ch., 369. 


(1) Rodhmal v. Ram Harak, 7 A. 711 : 
followed in Lakhmidas v. .Tamnadas. 22 
B. 304 (314), F.B.5 contra Appayya v. 
Rangnyya. 31 M. 419 F.B.; Ramasuamy 

V. Madura Mills, (1916). M.W.N.. 265: 
34 I C 338 

(2) Bishonath v. Kisto Mohun, 7 AV'.R.. 
483 : see also Tulsee Ram v. Munnoo Loll. 
1 W.R.. 353 ; Nmca Koer v. Abdul Rahim, 

W. R.. fl8641, 374. 

(.8) Per Telang, J., in Chunilal v. Ful- 
chand, 18 B. 160. 

(4) Bhikari Das v. Dalip Singh. 17 
A. 434 ; following I^ln Dihvar v. Dewan 
Bolakiram, 11 C. 258; followed in Beni 
Prosad V. Rewat Loll, 24 C. 746 (749, 
760) ; Indukuri v. Yerramilli, 6 M. 387 ; 
Bamcari v. Muhammed, 9 A. 690. 
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The fact that the first mortgage was of land an<l inoveahles and the sub- 
sei^ueut- mortgage of land only will not matter, if a ease for marshalling is 
otherwise made out.^'t 


The right may be availed of not only by the second mortgagee, but 
alst> i! purchaser at an execution-sale under the second iimrtgage.^^' 'I'lie 
right to marshal is an incident of the interest which the subsequent trans¬ 
feree acquires by purchase. So. where the third mortgagee paid oft the 
hi*st mortgagee, he was held to have been subrogated to his rights by 
implication of law. no assignment being necessary. 


I'he doctrine cannot be withheld because the property to which the 
mortgagee has in the first place to apply, has been claimed by a third party 
as tciikf property, and tlijit the prior mortgagee would have at least to stand 
a soil i)ef(»r<' he could acquire it.<^> But a different rule woidcl appear to 
prevail in America wlure'the prior m<jrtgag«'e Would n<it be forced to 
marshiil. if there is any doubt us to the title or suthciency of the fund, or 
if it cannot be realized without litigation. And this view would app<?ar to 
be more in harmony with the spirit of the doctrine than that expressed in 
Calcutta. 


2029. There can be. of course, no question of marshalling where the 
(10) Where s«- security is sufficient, 

curity sufficient. 

2030. The right to marshal, like most other equitable rights, may be 

/in EstoDDei forfeited by estoppel, as when the mortgagee, has taken 
' ’ ■ an unfair advantage over the imrtgagor.t®) 

82. Where several properties, whether of one or several 

owners, are mortgaged to secure one debt, 
mortgsgSebt. ^ such properties are, in the absence of a 

contract to the contrary, liable to contribute 
rateably to the debt secured by the mortgage, after deducting 
from the value of each property the amount of any other 
incumbrance to which it is subject at the date of the 
mortgage. 


Where, of two properties belonging to the same owner, 
one is mortgaged to secure one debt and then both are 
mortgaged to secure another debt, and the former debt is 
paid out of the former property, each ])roperty i.s, in the 
absence of a contract to the contrary, liable to contribute 
rateably to the latter debt after deducting the amount of 
the former debt from the value of the property out of which 
it has been paid. 


(1) fn re Cornunllt Tr. Ka, 'R.. 

(2) TufitrdatcoH v» Oohitui LolK 23 
7W>. 

(3) Ro'>ji V. Namyan (1830). 


(4) IfuIert/autiN v. Oohitui L<iU 23 
C. 790 (795'. 

(8) Bf/junth V. Doolhw. 24 W.R., 8.3 

( 85 '. 
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Nothing in the section applies to a property liable under 
section eighty-one to the claim of the second mortgagee. 


SYNOPSIS. 


2031* Ai\<tlo(joH9 haw, 

2032. Principle. 

2033. Meaning of Words. 

2034. TAabitHy to Contri¬ 

bution. 

2035. Contribution to 

one debt. 

2037. Immaterial Ele^ 
menu. 

203H. Valuation of Pro¬ 
perties. 

2039. Deduction of in* 

cunxbrance. 

2040. Contribution to 

sever a debts. 


Paragraphs- 

2042. Does Contribution 

imply payment of 
the whole debt. 

2043. Contribution on 

Compulsory Sale. 

2044. Recovery of Contri- 

butio)i. 

2045. So contribution on 

void contracts. 

2046. Mode of Recovery. 

2047. Marshalling v. 

Contribution. 
204S- Common fund es¬ 
sential. 

2052. Does Contribution 
create a charge. 


2055. Duration of the 

Right. 

2056. Quantum of Con- 

tribtUion. 

2059. Extension of the 
Rule. 

2062-66. No Contribution; 

(1) Merger: 

(2) Purchase 
by others; 

(j) Release ; 

Neglegence ; 
(4) Negligence 
or default / 
{5) Release. 
2067. Procedure. 


2031* Analogous Law*—The doctrine of equity as to contribution 
npplies only where two properties arc equally charged, But in England 
the doctrine has been expressed in different ways by different judges. In 
the opinion of Lord Eldon, in order to create a right to contribution, the 
two properties .must be '' equally liable/'(i) Lord St. Leonards says that 
there must be a common fund.<^> But it may be provided by appropriate 
words not only that one security is secondary as between the mortgagors, 
but that the mortgagee cannot resort to one security until the other is 
exhausted.This section substantially codifies these views as enunciated 
in Fisher's Treatise on Mortgage,<^> from w^hich the first paragraph is 
drawn.The section is ‘‘ subject to n contract to the contrary/' that is, 
a contract between a mortgagor and mortgagee. An agreement which is 
binding only ns between the mortgagors is not “ a corftract to the contrary ^ 
within the meaning of the sect ion. W 


The section may profitably be read along with section 95. Sections 69 
and 70 of the Contract Act do not apply to contribution under this section. 


2032. Principle.—The doctrine of contribution enunciated in the 
section js based upon the plainest principles of justice and equity, inasmuch 
as it enacts that as between persons who may be liable with respect to the 
same debt, their liability will be only in proportion to the quantum of their 
interest in the property.<W Both in law and equity/' said Eyre, C. B., 
contribution is bottomed and fixed on general principle of justice and does 


(1) BiUe (Marquise of) v. Cununghame. 
2 Russ,, 276 (299). 

(2) Averall v, Wade, LI. & G.. 262. 

(3) Leonino v. Leonino, JO Ch. D., 
460, per Chitty^ J., in In re Dunlop, 21 
Ch. D.. 683 (588, 592). 

(4) Fisher’s Mortgage (5th Ed.), § 1327. 
Tliis source is acknowledged in the Bill. 
The same rule is set out in I Robb. Mort.. 
774. 

(8) Fisher’s Mortgage (Sth Ed.) § 1346. 

(6) Ramahhadrachar v. Sritiivasa, 24 M. 


85; cf. In re Athillt 16 Ch. D., 211; In 
re Dunlap, 21 Ch. D., 683. 

(7) Kunchitltapatham v. Palamalaif 22 
M.L..J., 347; 39 LC., 409. 

(8) we take ..a view,” said Eyre* 
C.B., “ of the cases, both in law and 
equity, we shall find that contribution 
is bottomed and fixed on general prin¬ 
ciples of justice, and does not spring 
from contract, though contract may qualify 

—2>eWn V. Winchelsea, 1 Cox., 321. 
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not spring from contract .... and the reason given in the books is 
m equali jure, the law requires equality. One shall not bear the burden 
in case of the rest.”(i) Contribution signifies payment by each of the 
parties interested of his share in any common liability—mutuality is the 
test of contribution.(2) It does not affect the mortgagee by distributing the 
burden of his debt over the several properties mortgaged to him. It is 
primarily a rule which apportions the mortgagor's liability inter But 

it will affect the mortgagee if he has acquired any part of thi‘ mortgaged 
property. But if the purchaser is a stranger there is no equity to 

contribution against him. The object of the section is not that the 
lien of the mortgagee should be split up. but simply to determine the 
liabilities of the purchasers infer se.t*) There is a close relation between 
the principle of contribution enunciated in this section and the doctrine 
of marshalling dealt with in the preceding section. Tn fact " these rights 
act reciprocally, and rest vipon the principle that a fund, which is equally 
liable with another to pay the debt, shall not escape, because the creditor 
has been paid out of that other fund alone; and. on the other hand, that a 
creditor who has the means of satisfying his debt out of several funds, 
shall so exercise -his right as not to take from anotlier creditor 
or claimant the fund which forms his only security.(S) In other 
words, where several estates are liable for the same debt, they are liable to 
contribute no more than rateably to its discharge, but the rule is held to 
have no application as between the mortgagor and the mortgagee when the 
rights of no other person intervene and call for protection. 

2033. Meaning of Words.—“ Whether of one or several otrners, etc.," 

The whole paragraph in which this sentence occurs is taken from Fisher’s 
Baw of Mortgage.*' In the absence of a contract to the contrary: " 
in the first clause—means as between the mortgagor and mortgagee and not 
merely mortgagors inter sc, the contract may bo made at the time of the 
mortgage or afterwards.(8) In the second clause—it means a contract 
between the parties who are liable to contribute.<8) “ Nothing in this 

section, etc.,” means that when ” marshalling " and “ contribution ” con- 
flict. the former will prevail.(i®) ” Debt ” is in this as in the last section 
used in the sense of mortgage-money, 

2034. Liability to Oontribution —It Iih>- alreud.v been staled that the 
principle of contribution primarily affects onlj- the mortgagors infer se. If 
a single mortgagor makes a mortgage of two or more of his properties to a 
mortgagee, the latter has the option of rcali/ing his security out of any of 


(1) Swain v. Waif, 1 Cli. 14ft ; 

c/. alMO Derin^ v. Bart of Winchester, 3 
BXigh, 390. 

(2) Saiya Bhushan v. Krishna, 18 C. 
W.N.. 1308 ; 24 I.C. 250. 

.(3) Bhaywan Singh v. Mhd, Maxtor 
AH, 36 A. 272 ; Rama Shankar v. Ohulam 
Husain, 43 A. 589; Paihtn Puraytl v. 
Mangalaseri, 30 M. 493 ; Sant- Lai Singh 
V. Nanku Lai, (1924) P. 174; Bhtkdhari 
V, Baijnath, 51 I.C. P.) 49, 

(4) Raghu ttaih v. Harlal, 18 C, 320: 
Chagandar v. Oansing, 20 B. 615. 

(5) Fiflher, | 1346, cited in Hari Raj 
Bingh v. Ahrnaduddtn, 19 A. 545 (548); 
Shanto Chandar v. Nain Sukh, 23 A. 


355 (358). 

(6) Mir Eusuff v. Panckatian, 1! C. 

L. J.» 03ft (047) : 0 r.C. 842 ; Sanwal Singh 
V. Oansshi Lnl, 35 A. 441 ; Venkatti v. 
Bagiammal, 39 M. 419; expl^?. Krishna 
V. Muthu Kumaraswamiya, 29 M. 217 : 
contra Ponnuswami v. Srinivasa, 31 M, 
333: Imam AH v. Baijnath, 33 C. 013; 
Difwented from (Per Napier, J, nn. 427, 
428). 

(7) See Gth Ed., $ 1347. 

(8) Rama v. Manak, 7 Bom. L.R., 191. 

(9) Kunchithapatham v, Palatmalai, 32 

M. L.J., 347 ; 39 I.C. 406. 

(10) Bartholomew v. May, 1 Atk., 487. 
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the properties he tiiuls convenient. He cannot be compelled to proceed 
against them to the extent of the proportionate burden placed upon them, 
since his ia<)rtgage being single and indivisible any or all of the properties 
are equally liable to his (iebt.t^> If again, the mortgagor sells the mortgaged 
pr(>j)erties to two other persons, the purchasers remain equally liable. They 
cannot, any tiuav than tlu- mortgagor, compel the mortgagee to have 
recourse to one property in preference to the other. Bub if of the two 
purcliasers'one purchases his property free of incumbrance without notice 
of it. an (‘quity arises in his lav<iur to demand of the mortgagee to spare 
his property till lu“ has exhaust('d the other properties not subject to the 
satne equity Jiut if both the jmrchasers had the same equity, then the 
principle of conlriimtion intervenes and the mortgagee is compelled to realize 
his security proporti<tnately out of both. Again, if of two such purchasers, 
one redeems his mortgage, he has a claim for contribution out of the oth^r 
co-mortgagor, and for thai purpose h«' is subrogated to the rights of the 
mortgagee. If Instead of this purchaser the mortgagee himself purchases 
the property, there is a merger of interest proportionately to the burden 
charged upon that prof)erty. If instead of purchasing that property he 
releases it or allows by his default, negligence or lachi’s that property to 
escape the burden he is <lamniHed to the same extent as if he had purchased 

the property. Again, if sjippose any of the properties is sold in, execution 

^ against the mortgagor, the question depends upon the decree in 

which he purchased the interest tliat was sold and to what extent the mort¬ 
gagee was a privy to it. If the decree was on the first mortgage the purchaser 
takes free from the burden of all subsequent mbrtgjrges in which no case 
for contributi(»n arises. If it was a sale on a second mortgage, the further 
question arises whether the j>rior mortgagee was a privy to it and if he had 
brought about the sale and received the purchase money, he could not in 
fairness be permitted to throw the burden of his debt thus discharged upon 
that property. If the property was subject to several mortgages, the position 
of the prior mortgagee is stronger. The question of contribution, must then 
be judgerl in the light of several facts. What were the properties mort¬ 
gaged? W’ho were the mortgagors? Who held a share in his equity of 

redemption? In what circumstances have they acquired it; what were 
the burdens subject to which they acquired it; and what act or omission 
on their part or on the part of the mortgagee or mortgagees affect and 
exonerate their burden, and to what extent? No general rules can be 
categorised to meet all possible medley of facts. The section itself only 
deals with two simple cases. But the outstanding feature of the rules 
affecting contribution is natural justice to which recourse must be had in 
the last resort. 


The three paragraphs into which the sedion is sub-divided enunciates 
rules which have to be discrimtinated. The first' paragraph merely declares 
the manner in which the debt charged on several properties shall be borne 
by them. Ihe second paragraph then deals with a case in which, the first 
mor gage having been paid off out of the only property comprised in it, it 
remains to be determined how the second mortgage-debt is to be borjie 
as between the remainder of that property and another property which is 
also made security for the second debt. In such a case contribution works, 
not in favour of the second mortgagee, but in favour of other persons 


(1) See S. 60 comm, ante; Tintaji v. 23 C.W.N., 308; 50 I.C. 790; Raja Ram 

^"5; -*5 I C. Lai v. Hanuman, 35 I.C. (P.) 43. 

862 ; Mxdnapur Zemindari Co. v. Abinnth, 



MOUTGAOB. 


139:i 


s. 82.J 


interested in one or other of the two properties comprised in the nvivtga^r. 
'I'he third and last paragraphs only subordinate this section to the rule i>f 
marshalling set out in the preceding section. Several questions arise iindi r 
the section, (i) Is it a right available to the mortgagor against th(“ mortgagi'i' 
(ii) Is it a right available to the bidder of an equity of redetuptioii otlicr 
than the mortgagor against the mortgagee? (iii) To what extent m:i\' ilu’ 
mortgagor enforce it when the mortgagee acquires a portion of the mortgagi d 
property? (iv) Its unquestionable operation as between the mortgagi rv aifl 
^he holders of the equity of redemption infer se? 

2035. Contribution to one debt.—The first paragraph which enuneiat.--. 
j the rule of apportionment of a mortgage-debt charged I'n 

several estates belonging to one or several owners, is. a- 
bef<jre ri'inarkial, in harmony with tlu* English law. and may be deduce.I 
from what may be regarde.l as clonu’ntary ecpiity. Suppose three' propi'rtie' 
.1. B and (' belonging to flifferenl owners are mortgaged for Rs. 2<)<'). Pro- 
perty .1 is wortli R-.. 2(X), while B and (' are each worth Rs. IDO. Tli.- 
owner of A pays off the entire mortgage. He can realiy.e from the owners of 
B and r Rs. .)() each. Xow suppose .1 is sold to P for Rs. ‘ilKl, the pureluisi t 
• retaining Rs. 100 o\jt of the purchase-money to meet his shan- of the 
mortgage, P can only recover Rs. 2r> from B and (’; since when .1 permitted 
P to retain Rs. 100 for the redemption of the mortgage the mortgage-debt 
must be deemed to have been reduced by Rs. 100 by the mortgagor him 
S{df.<l^ So far tlu- rule is one of apportionment, but in its practical 
-application, it may give rise to questions of some nicety which the l)ald 
statc'inent bore codified does not do much to solve. Where several parcels 
•of lands an? mortgaged conjointly to secure one mortgage, they must each 
he .leemod to bear only a rateable share of the burden. Hence when a 
mortgagee purchases the 0 ([uity of redemption in a part of the mortgaged 
property. Ins iiwjrtgagc'-debt is satisfied in proportion to the ratio which The 
■value of the property purchased bears to the value of nil the properties 
comprisetl in the mortgage :<2) that is to say the mortgagee has imt to 
account for the intrinsic value of the property purchased by him but only 
allow for a reduction of the debt proportif)nately chargeabU; thereon. If 
•therefore, ho, purchnses half of the property mortgaged to him then Ids 
purchase wouUl only extinguish half the debt.f^) And the case is not 
•different where the purchaser of the interest of one of the several mortgagors 
suhsi-quently purehases the rights of the mortgage-decree-holder,O’ Wh. re 
■certain properties along with others were subject to two mortgages in favour 
■of fh(t same person, and the mortgagee purchased and obtained possession 
of such properties In a sale in execution of his decree on the first mortgage 
such properties w«t(* held liable to contribute to the discharge of the sectind 
mortgage-debt, and when a decree was obtained upon the second mortgage 
and sought to be executed, a deduction was mode from the amount of the 
second decree of the sum payable as such contribution.<5) Rut the ruU- has 
no application to a sale of the mortgaged property made in execution of a 
•decree passed for that purpose, in which case if the sale foils to satisfy the 

Mundalal, 12 C.W.N., 746. 

(3) RtJihfJihar iJnyal v. Ram Sami, 

U< l6. (A0-285;“ ‘ 

(4) Harendra Kumnr Ouha v, DimUnjnl, 

4 C.L.J., 195# * 

(6) Mafumted Taki v. Thomas, 4 
317* 


(1) lihagHHiH Shufh v. Mhd» Mazz^tr 
All, 30 A. 272. 

(2) MafUab Sittyh v. Misree IaiI, 2 

*88 ; Sishsshat I}iat v. Ham Sarup, 22 A. 
284, F.B.; Lakhmidas v. Jamnadas, 22 
*Bom. 304, F.B.; Fnkiraya v. Oadigya, 
26 Bom. 88 ; Harendra Kumar Ouha v. 
MHndayal, 4 C.L.J., 195; MuUgai v. 
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mortgage-debt, the balance would still be recoverable and there can then 
be no appurtionmeut.<^> In other words, the position of the mortgagee- 
purchaser in execution of his own decree for sale is not different to that of 
a stranger-purchaser, and it is only when he buys in execution of a decree 
obtained by a third party that his purchase has the effect of proportionately 
extinguishing Ids mortgage-debt.<2) 

2036 But the rule docs not prevent the mortgagee from relinquishing 
any part of the mortgaged property and continuing hi« remedy to the 
nunaindcr unless by doing so he will prejudice the rights of third parties 
who had sinci* acquirc^d an interest in the unreleased portion of the 
property. 

If the loan was one. it is inmiaterial that it was made at different times, 
as indeed, it may well be, in pursuance of a stipulation as to a further 
advance, or that several properties were on different occasions mortgaged to 
secure it.(^) Of course, it is always open to the mortgagor to determine 
l.-eforehand the nature and extent of the burden which the several properties 
mortgaged by him shall bear, and in which case the devolution of the pro¬ 
perties on the same or separate owners will not affect it. Such determina-• 
tion may be made by express contract or by implication.(5) So where a 
person mortgaged certain estates and for the same consideration promised 
to charge certain other estates, which he subsequently did, it was hem 
that ho must be treated ns having raised that sum out of both' the lots accord¬ 
ing to their respective values after deducting the prior incumbrances upon 
thorn.Where, however, the amount due upon the earlier mortgage 
exceeds the value of the property comprised in that mortgage, the necessa^ 
result is that the whole of the amount of the second mortgage is recoverable 
from the other property comprised in the later mortgage.In another 
case the owner of 8 properties irntde a mortgage. Some of these were after¬ 
wards sold, subject to the mortgage, in execution of a simple money decree 
against the mortgagor. The mortgagee then sued and sold two of the 
mortgaged properties which satisfied his debt. The auction purchasers were 
held liable for contribution on the ground that two of the mortgagor’s pro¬ 
perties had to discharge the debt for which the properties purchased by them 
were equally liable.W Where property the subject of more than one mort¬ 
gage is sold in execution of a decree on a prior mortgage and the decree 
still remains unsatisfied, it cannot thereafter be made liable to contribute 
under a decree on a second or third mortgage.In such a case the whole 
of the burden of the second or third mortgage would fall on the 
other property comprised therein. Where before the properties com¬ 
prised in a mortgage decree were brought to sale, a subsequent mortgage 
was effected over a portion of the properties and the subsequent mortgagee 


(1) Juga^ Ki^hore v. Harbans^ 3 A.L.J 
K., 791, (794); distinguishing Bishsehar. 
Dial V. Ram Snrup, 22 A. 284, F.B. 

(2) Jugal Kiahore v. Harbaus^ 3 A.L.J. 
R., 791 (794). 

(8) Imam Ali v. Baij Nalh^ 33 C. 613 
{622); Surjiram v. Barhatndeo% 1 
337; Surjiram v. Barhamdaa 2 C.L.J.. 
202 contra in Jai 0<A>ind v. Jaoram^ (1898) 
A.W.N, 120; Sheo Prasqd v. Behari Lai, 
25 A. 79. 

(4) Leonino v. Leonino, 10 Ch. D.. 460 


(5) Ltonino v. Leonino, 10 Ch. 460 

(465); explaining Malins* V.C.» in L%P^* 
combe V. lApseombe, L.R.* 7 Eq., i 

(6) Roclufocauld v. Boustead, [18floJ * 

Ch., 660. A 

(7) Ohulam Hazrai v. Oobardhan, 35 a. 

387 

(8) Rama Shankar v. Ohulam Hxuain. 
43 A. 689. 

(9) Bhagwati Praaad v. Shafaat MoM 
43 A. 42. 
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paid the entire decretal amount, he is entitled to ei)ntril>nti(in for sitvin^^ 
the property excluded froin his mortgage from sale, the amount of the 
money under the second mortgage being left out of eonsi«levation.<>‘ 

2037, llQIll&teri&l Elements.—The fact that the |>ro))crties belonged to 
several mortgagors is immaterial so long as the debt is one. nor does the fact 
that they originally belonged to one owner, but have siiici' the mortgage 
passed into different hands, affect the question. So if several estates eom- 
prised in the same mortgage are devised to several persons, or descend to 
different heirs, the doctrine would remain unaffocte<l.t2) Indeed, it makes 
no difference even if some parcels of the mortgaged property are acquire<l 
by the mortgagee himself. And since he cannot release a part of the 
mortgaged property so as to increase the burden of the other fraction in 
which third persons have become interested as assignees of the eqxiity of 
redemption, it follows that his reliquishment of a part may entail similar 
consequences. On the other hand, a mortgage-debt being one and indivisible 
and all and every part of the mortgaged property being liable for it, it is 
within the power of mortgagee to proceed against any portion of the proper!v 
and the fact that other interests have in the meantime intervened is no 
reason for modifying his right, unless indeed there is some «tverpowering 
equity, such as possessed by persons dealt with in the last section. Bui 
apart from such equity, the mortgagee may choose to resort to any property 
for the purpose of realizing his security, and it is then that the doctrine of 
contribtrtion would be called into requisition for the purpose <>1 adjusting 
the rights and liabilities of the debtors inter hc. For indeed, but for such ti 
rule, the mortgagee would have it within his power to crush or exonerate 
any parcel of the property mortgaged to him at his option and which mnv 
be prompted by caprice or comipt design. It is for this purpose that the 
vahie of the several parcels comprised in a mortgage wo»ilrl be det<Tmin»‘d 
by the rule set out in the first paragraph. 


Valuation ot 
ptopertlea. 


2038. The rateable burden which the several properties are to bear 

would no doubt have to be calculated according to their 
valuation at the time of the mortgage,(5> the only deduc¬ 
tion allowed in assessing their value being the amount 
due on the prior incumbrances. Ordinarily, the question as to the point of 
time at which the valuation is to be taken would be immaterial inasmuch 
aa whether they are valued at the time of the mortgage, or foreclosure, or 
at the dates of several purchases, the ratio determining the amount of 
contribution would be the same. But where owing to some abnormal reason 
the price of certain parcels ha.s suddenly increased or gone down, the 
question may materially affect the liability of the contributories. According 
to the Calcuttat^^ and Allahabad High Courta<5) the quantum of contribution 
to which a mortgaged property is liable, should be determined according to 
its value at the date of the mortgage, and not when it is sold. Any other 
view might lead to uncertainty and even injustice, us where the property 
has since been considerably improved at the expense of the owner w’ho 
would then have to bear proportionately a larger burden which would be 
inequitable.(*> But in Bombay where the mortgagee purchased n portion 


(1) Ghuliim Hazriit v. Oobardhan, 33 A. 
397. 

(2) Aldrich V. Cooper. 8 Ve*., 390. 

(3) Bhagivan Singh v. Mhd. Mazbat Ali 
ir^n. 36 A. 272 ; Shnnknr fjat v. Latapat 
Alt, 14 A.L.J. 713; 35 I. C. 61)0; Oopal 


l)<iA V. Durga Singh, 38 I.C. (A) 649. 

(4) Jugdeo v. Babibulla, 12 C.W.N.. 107. 
(6) Bhag^can Singh v. Mazhat AH, 36 A. 
272. 

(6) Mardan Singh v. Shto iMyal, 27 A 
549. 
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i>f the mortgaged property, it« value at the time of the sale was allowed in. 

of thu mortgage-debt.(1* Hut in this case the true value of the 
['iDperty at the time of the mortgage does nob appear to have been different^, 
iin.l even if it were so, it might have been urged that the niortgagee- 
[>urc-haser could not be permitted to avail himself of his position to nuike 
:i i'iirgain for himself to the prejudice of the mortgagor. In a case the Privy 
( oiineil held that in a suit for contribution in respect of a decree for mesne 
I'rnjils under which all the parties to the suit were liable as judgment- 
iN btors. the plaintiff's claim must be determined on tlie basis of tlieir shares 
ii the time of the decree .-for ynesne profits and not on their • previous- 
[iiiss{-ssion.<2) In Ami'rica opinions are hopelessly divided on the point. 
J5iit as under the Act the party paying has a salvage charge on the several 
contributory parcels which may be brought to sale, it does not appear why 
tlieir valuation at the time of their exoneration from the charge should not 
hi- the basis for calculation. But the value of improvements made by the 
purchasers would have to be excluded, and in this respect the practice would 
a[)j»ear to be uniform in America. The quantum of contribution payable by 
tile mortgagee-purchaser is not different from that payable from any other 
purchaser. He is not liable to pay more, because he happens to be also- 
tile mortgagee. Hence a mortgagee purchasing the share of one of his 
mortgagors is only bound to give credit for that which his vendor would 
liave been liable to pay and not the full value of the property.t*** A rever¬ 
sioner who jointly with the widow mortgaged properties left by the deceased 
fiwner is, on redeeming the mortgage, entitled to claim a rateable contribu¬ 
tion of the mortgage-debt from the person who purchased the life-interest 
of the widow in one of those properties and has a charge upon that interest 
in respect of his claim for contribution which can be enforced under section 
100. The apportionment of liability between the two would have to be made 
<in the basis of the standard life tables adopted in England and America, 
the rule being that the present worth of an annuity equivalent to the annual' 
interest running during the number of years which constitutes his expected' 
life. i'i'])resents the sum which the tenant-for-life must pay lh€‘ reversioner, 
being liable for the balance after subtracting this sum from the mortgage- 
debt paid by the tenant-for-life to the mortgagee, and that if the reversioner 
redeems, the rule would be the exact converse of what is stated here.(®) 


2039. As regards the allowable deduction in respect of prior incum¬ 
brances', the questions would be what is legally recoverable- 
in^mbrM*^ thereon and what includes a further advance.Where a 

prior incumbrance in its turn extends to two or more- 
j)roperties, the rule here enunciated would equally apply to it. Thus where 
the owner of an estate comprising 38 villages had successively mortgaged 
it to several persons as follows:—(i) Thirty-one villages were mortgaged on 


(1) Fakiraya v. Oadigaya, 26 B. 88 

m)^ 

(2) Jotindra v, Omtu Prosunno^ 31 C, 
r>07. P.C. 

(3) In some cases valuation at the date 
of the mortga^ is adopted, Stevtns v. 
(fooper^ 1 (N.Y.)t Johns, Ch., 425; Park- 
man V, Weichy- 19 (Mass.) Pick,, 231 ; Hill 
V. fiowelly 36 (N.J.) Eq., 25, whereas in 
others valuation at the date of the fore¬ 
closure is upheld, whilst in others [Decky 
V. TJt<nnpfiony.%(Ky.)y'B. Mon.».312] .valu^- 
tiore fit the time of'the several purchases 


[Bark V. Chri&9nann 3 (Ky.), B. Mon.» SO] 
has been commended. 

(4) MuUy Lall Pal w Nanda Lall 

8 C.L.J. 92; following MatUall v. Misrtt' 
Lally 2 Agra 88 ; Bi^heshur v. Ram Sarup. 
22 A. 284, F.B.; Lakfitni DaJ^ v. Jammr 
Dass, 22 B. 304, F.B. 

(5) Tarak Nath v, Shyama Charon^ 3o* 
I.C. (C) 292 (298). 

(6) S. 79, ante ; De Rochejori v. 

L.R., 12 Eq., 540 (544); Barneicell v. Iron 
mongery 9 W.R., (Eng.), 88, 
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the 12th December 1867; (ii) twenty-eight vilhigt's wore for a second tiniO' 
riuirtgaged in 1873; (iii) the third mortguge of 1874 was of the entire estate. 
All the mortgages were simple and the rleeroes obtained on the first two- 
mortgages were satisfied by the sale of only a few villages in each case. The 
last mortgagee obtained a decree on his morigag*- in 1878 after which fonr 
of the villages affect-ed by it were brought t«» sale in execution of a. money- 
decree and purchased by B. Similarly, A also inirehaso<l six odd of the 
mortgaged villages, a share in another village having similarly fallen to C. 
A then brought to sale in execution of his nuirtgago-decvee tin* four villages 
which B had purchased, and thereupon B sued l)Oth A and (’ for contrihii- 
lion nil the ground that his four villages had fetched consi<lerably more than 
the amount for which they were proportionately liable undiT the mortgage- 
decree and that A and C also possessed villages which were equally liable 
with his villages under the decree of 1878. /I's contentions having been 
upheld, it was held that in calculating the amount to which B was entitled 
by way of contribution, he was hound to take into account the liabilities 
which existed on most of the villag<‘s in respect of which the suit was brought 
under the two prior mortgages; that the plaintiff was entitled to obtain 
contribution from, those villages only which had not been soM in execution 
of the decree of 1878; that the unrealized balance of that decree must be 
regarded as the amount which the villages purchased bv tlu* decree-holder 
himself had contributed to the decree, and further that'in determining the 
amount which D could recover regard must be had to the claims for 
contribution of the owners of such of the other mortgaged villages as had 
been sold in execution of the decree of 1878. and had like B'/t villages 
fi'lchtd more than their quota of liability for the decree.ri> In short, in 
calculating the value of each village in such a case, its liability under one 
or other or both of the two prior mortgages of 1867 and 187.3 would have to 
be first deducted and then its value considered for the purpose of contribu¬ 
tion.<2) Moreover, in detertnining its valuf, n-gard must be had to tlu- real 
and not the apparent state of things. If. for instance, a larger amount was 
paid to satisfy a mortgage-debt so as to avert any further sale in execution 
of the rrwortgage-decree, that would be regarded as its value for the purpose 
of calculation.(3) So when a niortgag(‘<- buys at auction the equity of 
redemption in. a part of the mortgaged property, such purchase has, in the 
absence of fraud, the effect of discharging and extinguishing that portion of 
the mortgage-debt which was chargeable on the property purchased by him. 
that is to say, a portion of the debt which bears the sarne ratio to the whole 
amount of the debt, that the value of the property purchased bears to the 
value of the whole of the property comprised in the mortgage. The resvilt 
is the same if the purchase by the mortgagee is made under a private 
contract with the mortgagor and nru at auetlr.n.f^* A person in possession 
of a fluctuating share is only entitled to contribution on the basis of the 
share ho was legally entitled to on the date of the accrual of the rif^bt.(S)- 
Two properties T and A were mortgaged to plaintiff. Property T had 
already been mortgaged to the same mortgagee who sued on foot of that 
mortgage and purchased it himself. He next sued on his second mortgage 


(1) Hari Baj Singh v, Ahmn/I^ud^tlin^ 
10 A. 545 ; Mtgraj v. Krishna^ 4C A. 280. 

(2) /6.. p. 662. 

(3) Mognirom v* Mthdi Hos^ttn^ 31 C. 
05 (104. 105). 

(4) BialuMhur Dial v. Ram Sarup^ 22 A. 
284 (200, 203) P.B.; ovarruling Sumera v. 


Bhagu-atU. (1805) A.W.N.. 1 ; Chuttna Lat 
V. Anandi Lai. 19 A. lOfl ; Nnnd KiJ<hor« v. 
Raja Hariraj Singh. 20 A. 2.3 F.l).: but 
see case distinguished in Jugal Keshort. v 
HarbnnM. 28 A. 700 (705). 

(6) Jotindra Mohun v. Guru ProMunna. 
31 C. 597 (611). P.C. 
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for the ssflle of the property .4. It was held that the liability of the property 
A was to be ascertained by finding the value of property A and the value 
of property T. but from the value of property T should be deducted the 
amount of the liability of property T under the earlier mortgage. Property 
.'1 would then be liable rateably for the second mortgage having regard to 
its own value and the value of property T after the deduction aforesaid. 

In computing the value of the properties, the accessions would be 
regarded as a part of the corpus. 


The term “ incumbrance ” here used is wide enough to include a charge 
or a vendor’s lien.(^) A fund with fluctuating income, e.g., mines, was held 
in a case to be liable to contribute only in proportion to the actual income 
de anno in annum, and not in proportion to the capitalized value, but this 
was a case in which the properties had to contribute towards payment of an 
annuity. 

2040. Contribution to several Debts.—Where two or more properties 

are mortgaged to secure one debt, one of them having 
*■ boon already mortgaged, and they are subsequently sold, 

the one who gets the estate bearing the prior incumbrance is entitled to 
deduct the amount c»f the mortgage due thereon and then bear rateable 
share in discharging the latter incumbrance. Thus suppose two estates, -4 
and B. are mortgaged to D, for Rs. 1,000, B having been previously 
mortgaged to (' for Ps. 200. .4 and B are sold to E and F respectively. E 

and F must both discharge the incumbrance of D; and F must pay off 
account of the incumbrance of his property B. Ordinarily, assuming that 
■fehe two properties are of equal value, E and F would have had to contribute 
Rs. 500, each. But since F’s property was previously mortgaged for 
Rs. 200. he is entitled to deduct that amount from the value of his estate 
and will have to contribute rateably to D’s debt. That is, while E will 
contribute Rs. r)-8=Rs. 625. F will contribute only Rs. 3-8=Rs. 375. But 
If in the above illustration each of the properties were worth Rs. 1,000, 
then after deducting Ps. 200 from the value of B on account of the previous 
6Dcviiiibrunco, tho vnluc of ^4 Rs. 1,000 whil^ thftt of B is rsduced 

to Rs. 800 for purposes of contribution towards the second mortgage. In 
this case, then, the burden of the second mortgage, i.e., Rs. 1.000, must 
be contributed by A contributing Rs. 1,000 x tS ® 1,000 x A 

= 444|..(5) This illustration will hold good as regards^ also the second 
paragraph, the difference between the tw'O being that while under the first 
paragraph, the deduction allowed is the amount of any other incumbrance 
to which the estate is subject at the date of the mortgage, under the second 
paragraph the contributory is entitled to deduct the amount of the former 
debt paid. Hence the second paragraph assumes that the first incumbrance 
has already been discharged and provides for the allowance of the sum 
actually paid, whereas the first paragraph assumes that the payment has 
still to be made. In both the paragraphs it is assumed that the two estates 
-descend to two different persons, for the rule will not hold good where they 
come to the same person.(W In a suit for the ascertainment of his liability 


(1) Qopal Das v, Durga Singhs 38 I.C* 
^(A) 649. 

(2) Krishfia v. Oopal^ 29 C. 803. 

(3) Barnewell v. Ironmongery 1 Dr & S., 
•242. 

(4) Ley v. Letjy L.R., 6 Eq., 174 (176). 


(5) Oopol Das V. Durga Singh, 38 I.C. (A) 

649. ^ - 

(6) Stronge v. HawlceSy 4 DeG. M. * 
186; Lipscombe v. LipscombSy L.R.» 7 

501 ; De Itocheford v. Dawes, L.R., 12 Eq.» 
540. 
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bv a co-mortgagor, if it is found that tin* sum realized b^v tlu- uuirtgagei- iu 
execution of his decree against him and the other mortgagors is in excess 
of his proportionate share, he is entitled to recover his share of the excess 
from the mortgaged property in possession of the mortgagee.And so the 
purchaser of a share in a mortgaged estate, who has paid off the whole 
mortgage-debt in order to save the estate from foreclosure or sale, can claim 
from each of the other mortgagors a contrib\itioii proportionate tto his interest 
in the property, but he cannot claim from the other mortgagors collectively 
the whole amount paid by him.t^) \V!u‘re the mortgagee purchases a portion 
of the property burdened with his own lien, he is bound in a suit to enforce 
his mortgage to bring into account the value of the property acquired by 
him.t^> for in such a case the mortgagee, while remaining mortgagee as to 
the entire property included in his mortgage, becomes also mortgagor as to- 
the part of which he has acquired the equity of redemption.<^) Hence the 
mortgagee decree-holder is not entitled to take out ext‘cution of his decree- 
without crediting towards the decretal amount the stim which represents 
his share; were ho allowed to act otherwise, he would liav<‘ the advantage 
of throwing the whole burden of the mortgage-debt on the mortgaged 
property other than that purchased by himself.Not only the ultimate 
holders of the equity of redemption but a puisne mortgagee may have a claim- 
to contribution, So where the owner of two properties. .-1 and B. first 
mortgaged .4 to ^f in 189o; he again mortgaged A and B to him in 1896. 
M sued on both the mortgages and obtained a decree. Before, however, 
the properties were brought to sale the mortgagor made a usufructuary 
mortgage of a portion of .4 to D who redeemed Af. He sued the subsequent 
purchasers of B in execution of a money decree and mortgagor for contribu¬ 
tion for payment apportionable on the properties not mortgaged to him. It 
was found that the amount due upon the first mortgage of .4 exceeded the- 
value of .4. with the necessary result that the whole of the amount of the 


second mortgage was recovc-rnble fronj B . and the auction pvirchnsers of B' 
were liable to pay D the money he paid for saving it from the hammer.(W 
Tn this case A was valued at Rs. 3,0.36. The vahie of Af« decree on account 


of the first mortgage of .4 was Rs. 3,844-8-0 out of the total sum of 
Rs. 8,782-14-0 decreed on the two mortgages. The value of D's \jsufructuary 
mortgage- was R.-;. 4,000 in addition to which he paid Rs, 6.760-14-0 to 
satisfy M'ft decree. He was awarded P.s. o,760-14-0 by way of contribution 
with' interest at 6 per cent, up to the date of realization, 


2041. Wliere the mortgagee himself acquires a portion of the mortgaged 
property subject to his two anterior mortgages, he cannot foreclose the first 
mortgage, and then svie the mortgagor upon his second mortgage. Thus in 
a case where the mortgagor executed two successive mortgages in favour of 
B. and after the latter gave notice under the Regjjlations to foreclose, a 
portion of the mortgaged property was sold at an auetion-snle to C. who 
tliereupon to protect the interest he had bought at the sale, purchased in the 
name of D. u trustee, all the interest of B in both mortgages; and after 
till- expiration of the year of grace, filed in the name of himself and D a suit 


(1) Bhagirath v. Kaubat Singh, 2 A. 
115. 

(2) Him Chand v. Abdui, 1 A. 455 ; 
Jagat Narain v. Quiub Husain, 2 A. 847 ; 
Sirajuddin v. Sirajuddin, 2 AX.J.R.« 688 ; 
Ohagon Das v. Oan Sing, 20 B. 615 ; 
Damun Sing v. Kasee Ram, 1 M.I.Am 360. 

(3) Jseimm Dud v. Durga Doss, 22 W.R., 


Nund, 26 W. 

R*. 388. 

(4) Moro Raghunalk v. Balaji, 13 B. 46- 
(49). 

Sinffh V. AhMad-vd-din^ 

19 A. 645 (554). 

(0) Ohtdnm Hazrat v. Oobardhan, 33 A. 
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i<j <leclnro hi>j absoJutc right to the foreclosed properties, and afterwards filed 
aiiotluT suit against the mortgagor for u money-decree on the bond in the 
•ifcoiul mortgage, personal liability having been contracted for, it was held 
that ('. being the owner of & portion of the property subject to both mort¬ 
gages. and as such liable to contribute proportionately to the payment of 
both, could not foreclose the first mortgage and then sue the mortgagor for 
the nhole debt due upon the second.Where the mortgage included 
twelve pieces of property upon which the mortgagee obtained his decree, it 
was ludd that he could not deliberately abstain without special reason from 
fXfcuting his decree against eleven properties, which still remained in the 
possessi(jn of the mortgagor and execute it against the twelfth property sold 
in execution of a decree against the mortgagor, and thereby deprive the 
purclii'ser of the fruit of his purchase and shield the debtor whose property 
was equally liable.(2) such a case, the purchaser would be liable for no 
Tiiore than the amount which should be apportioned to such property, and 
it’ all the parties are present, the Court will make an enquiry to determine 
the amount for which the contributory can be held lia.ble.t^) In u similar 
enquiry, it has been held by the Privy Council that the proportion of the 
mortgage-charge payable by the purchaser of a fragment of an equity of 
red<‘mption cannot be ascertained in the absence of the purchasers of oth^r 
fragments, or by taking an account as between himself and the mortgagee 
alone.As this section is no authority for allowing redemption of a 
mortgage i)iecemeal, it follows that the purchasers of fragments of tlie 
property cannot compel the mortgagee to accept their contributions piece¬ 
meal.(5) He is entitled to claim the whole amount of his mortgage-money 
and is not bound to relinquish any portion of his security on a part-payment 
(jf his debt.t*) But as between a mortgagor and purchaser the latter is 
•clearly entitled to compel the former to have the charge primarily satisfied 
out of the other property.The question whether he can compel the mort¬ 
gagee to first proceed against other property in the hands of the mortgagor 
has been already discussed in the last section.(8) 


2042. Does Contribution imply Payment of the whole Debt.—Another 
()uestion upon which the Courts present diversity of views is whether the 
right to contribution implies the discharge of the whole debt or only payment 
•of a sum in excess of the rateable proportion chargeable on the property of 
the person claiming contribvuion. .■Vccording to the view taken by the 
majority of the Full Bench in an Alliihaba<l case(8) contrib\>tirn cannot be 
claimed unless the whole debt has been discharged by the person claiming 
•contribution, but this view, though shared in some cases in Madras, has 
since been abandoned.The exponents of either view approach the question 
from the analogy of co-sm-eiies. it being hehl <m the one hand that inasnnich 


(1) Kali Prosonno v. Kamtni Soondari, 
4 C. 475 (481). 

(2) Rain Dhun v. Moheah Chunder, 9 C. 
406 (410); itforo Roghunath v. Balaji, 13 B. 
45; distinguishing Qaya Praaad v. Saltk 
Prasad, 3 A. 682; Lakhmidaa v. Jamna 
Das, 22 B. 304 (309). F.B. 

(3) Moro Raghunath v. Balaji, 13 B. 45 
((49); following Ram Dkun v. ^loheah 
Chunder, 9 C. 406. 

(4) Nalkant v, Suresh Chunder, 12 I.A. 
171. 

(5) Raghunath v. Harlal, 18 C. 320; 


Kuppustimi V. Papathi, 21 M. 369 ; Chagas 
Das V. Gan Sing, 20 B. 616. 

(6) Timmappa v. Lakshmamma, 6 At. 
385 ; Kuppusami v. Papathi, 14 M. 369. 

(7) S. 56. 

(8) See s. 81 & Comm. 

(9) /6n Hasan v. Brij Bhukan, 26 -A. 

407, F.B. . . „ . 

(10) Rajah of Vizianagram v. 2iajah SetrU’ 

cherla,26 M. 686 (716), F.B.; ^ 

Sesha Ayyar v. Krishna 24 M. 96 ; Pod 
biromayya v. Ramayya, 20 M. 23. 
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as there IS no rule of I.u which rciuire. the surety to the uleJe <lel>. 

?h,t^ie^«. f co-mortgagors.<2) On the other haml, it hJhwn heh| 
l omr • of co-sureties stands on a very different footing iron, co-.nort 
^M^ors masnuioh as while th - right of contribution in theOne case is •, 
.er^iopal right, in t4ie other-thc riglit claimed is one in r,;„, which gives rise 

can scarcely Tuffi‘L''‘''toXffcrentiXTh^^^ 

and, as was observed m an Allahabad case " convcniVneo ^ r. f ^ ' • 

good reason for laying down a proposition of law "<«) always a 

2043. Another question upon which the decisioUK ,he Courte pre-e,n 

Ooutrlbutlon on ® ““""y of Imnnony is ns regards tlie e.-ctension of 
compulsory toe doctnne to a forced sale. In Madras the right cannot 

process,!?) and a similar view - of .a payment levied hv legal 

But'.therc appears to be no disti'nction'^^n°n'''*'^^A*’’ 
payment has been made to Lert a °ee‘d nmeess “ •> .oaao in " hicb 

ment has been enforced bv sale of thf Lone t ’ " '’'o') P"' - 

!::;^cLtrLn?rd‘''mrto'i”!:LTirL;riLbT^^^ 

Lenefitod thereby. Such a right has b'^^ii'L'eoVn^ei'‘L.eLi'"<L'“ 

citbertLa sunT„i“r‘ZT^Lbrr -'-1 

ri.e claimant is riot bound to'join all thLeonLibLtLL«)'ri“L‘‘I 

mutter of convemenco. all might bo irndf^ nirt;/n» *1 ^ Rs a 

section, it will be seen thnt the liabilitv to ^contribute^ attach ' \ 

and may, therefore, be enforced oven i'f thoTch,!nJo h«t^ ^ ^ properties 

It must be (,bscrv<-d that the seethm bi. 5 n« . w pt'ndetife liteA^oy 

contrary, no suit for contribntio^ca^b^mai^?ained^-f^ 

eluded by contract from miuntaining it. Hence if it Val:^ P'ainj'ff is pro- 

of the two properties was to be a nrimnrx, c’ ^ •* offreed that one 

sec^a^m ) or ancilla ry security, not^o be resn't^d "L ?"1-. 

(1) DaviT^. Hum^hr^ue. « M .. t.r « .—7-—-pnmary 


^_ 

6 M. & \v.. 

^ U Ves., 100. 

(2) Per IJanorji. J.. diMenfinli in Ihn 
Haean v. lirijhukhan, 20 A. 407 (437 43ft 
430). V.U.xBagirtUh v. Naultat Singh' 2 A. 
nS; Ilm Htumn v. Itnm Dfii. 12 A. 110; 
Han Raj Sin^fh v. Ahmaduddin 19 A. 545 ; 

20 M Rftft ’^'‘frucherla. 

- - 

(4) Lolji V. Nand Kiehore, 19 A 332 • 
followed per Banerji.. J.. in Jhu Hasan v! 
linjhhukan. 20 A. 407 (441) F.B. 

(6) Seshu Ayyar v. Krishna. 24 M. 90. 

( 8 ) AAm^wdrfm V. Ranke Rai (unrop.) 

All.. No. 382 of 1883 (farts not out per 

2j^A’^p°«i,'522t 

(7) Ram^hadraehar v. ^nniiNiM. 24 M. 
HO { Rajah of Vieianagram v. Rajah of 


N.1 '.’Tx'LI 11“ ^ «a«e„L;;)l"T"7r„-;- 

Brijhhakan. 20 A. 407 (^M) I 

Krishna. 24 Sf. 90 ’’ 

P.H.‘cSr2'’M.''''' "■ ■'5 N.W. 

iftl®’ '*• 3 M H C R 

12 A. 110.' • " fiusau, V. R„m />ai, 

mi Tl.^t*'^"'^’' 13 A. 371. 

“collateral secxirifv ” i<r 
defined ,n In re Alhii. 10 Ch. D • 27l %9i, 
to moon addUional seruritg. and wou^l; 
m,su^ in this coiintr>- un'Lw 
provides another primaJv »V "octeoge 
B«urity. * "•acy. porsonaf 
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security was exliausle.l, the legal cousequence would follow that, the first 
orouerW that is the property the subject of the primary security, wodd 
^ave I^bea^ttle^vhole’^bSrden of the mortgage before the other can be 
resorted to t'> ITlo expression '' in the absence of a contract to the con¬ 
tra? '' .mist, however*^ be understood to mean an i? 

mortgagor and mortgagee, as distinguished from an "tort to 

binding .mly as between the mortgaprs and which is not » XaTmay 
the contrary ■ within the meaning of this sectlon.(2> Such a contract imy 
be niade either at the time of the mortgage or afterwards <« 

St. Leonards in a case said, that to bring about apportionment you murt 

satisfied that the two properties were made a common fund. ^nunllu 

o? equdv as to contrfbuSon applies only where ‘'™ rC^and^the p ope y 

beeT. equLlU- liable, if a mortgage-decree has rtX’rule tbe” can have lo 
debt primarily on only some of the properties, the rule then can nave 

jipplication.^*' 

2045. There can be no claim for contribution in .'1 

void contracts. Thus, for instance, no suit for contr b ^ 
No contribution lie in respect of losses m joint betting on houses, 

on void contracts. . verson paying barred debts cannot obtain contribution. 

and it is the same if flie cla.Unt'’bas omitted to plead 

giving rise to bis right, for the party against whom it is clamed mi ht 

on that ground repelled the demand against tliern.m But it is otbenv^ 

where the purchaser of a part of the mortgaged proper y thereby 

gage-debt with a view to save the whole J"'"’ ^‘h ^ 

Safes a portion of it purchased by the f fondant; 

mortgagee by not impleading the ^®*®Xe°ed'at lifw by another suit on the 
bond hud put It outtot lus pow t P possession, 

basis of the same bond agninsr lu f ojrrppflblv “ in substance 

still he was held liable to^pay^^a ^rv^d tIrPrify Cmincir'^ It is not 

to reason and i,os been benefited by the money of other, that 

highest morality. ff settled that there is no such obhg^ 

express or implied to repay. k., j debt Still less will the 

mrnmmmm 

Russ.. ^76 t29?) ; In re Eunlop, 21 Ch. D- 

581 (592). . - «rW. 

(6) Satya Kripal v. Qop% Kiahore, 6 O. 

N., 583 (685). «rs,, inn 11. 

(7) Saffrey v. Mayer, [190U ' * 

(8) Fordham v. IKottw. 10 Ha., 21". 

(&) Jagat Narain v. Qutub Hvfotn, 2 a. 

807. 

(10) Stokes V. 1 20* 


(1) Per .Tessel, M.R.v In re Atkil. 16 Ch. 
211 ( 220 ). 

(2) Raniabiuidrachar v.Srinxmsa^ 24 M. 
S 5 ; In re Athil, 16 Ch- 211; In re 

DunUypf 21 Cli. D.» 583. in 

(3) Rama v. Mauok, 7 Bom. L. R., 

^^(*4) AweraM V. trarfe. SI. 

in In re Dunlop, 21 Ch. D.. 581 (590). 

(5) Marquis of Buie v. Cunnmgham, I 
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profitable to himself and extremely detrimental to the person uho-e .i. bts 
the money went to pay.'*U> 

2046. Mode of Recovery.—.V eluiin for eonlributioii eannoi be joined 
with one <>n mortgage. Thus where several items of pioperty were mort¬ 
gaged to A, and some of these together with some of others were morr<»uL’e<l 

to B. and in execution of .4•» decree, one property which was subject to 

both the mortgages, was sold and purchased by B, and tlie latter then 
brought a suit, for contribution under the section in respect of tl.e properties 
subject to the first mortgage, and also for a mortgage-decree against the 

lnS'T<^'T. i' "as held tlfat'the two sZ U^e 

I ’‘.plaintiff to obtain contribution sh.n.l.l not be 

defeated if he lo entitled to it under the general *aw. though he claimed it 
under a specific apeement which was found to be invalid.(5) A claim for 
contribution may be allowed in the mortgagee’s suit for sale, if claimed bv 
co-defendants who are owners of the equity of redemption in different 

property, but no right operating prejudiciallv on 
ad^ustfd^M) ^ parties to Uk- suit can be 

The right to contribution begins as soon as a person has made am oav- 

payment, if he means or is able to do so.(5> It has been accordingly lield 
m Madras that each time an amount is paid by or levied from « i.erson in 
excess or his share, he has a right of suit for condition in resi.ect of such 
payments: he really unites several causes of action in one and tlie same 
suit under O. II, r. 3 of the Civil Procedure Code, and the J.aw of Limita¬ 
tion under Article 09 will apply separately to each of sudi causes of action 
from the date of the respective payments, and the claim for contribution in 
respect of such payments as were made more than thive years before date of 
suit, would be barred by limitation. Of course the plaintiff must include 
m the suit the who’e of his claim for contribution in resjieet of nil the i>av 
nients made by him prior to the <late of tlie suit.t^) ' 

The liinitation in such suits is twelve yea>-s from the date of the eon- 
firmation of the sale, as provided in Article 132 and not bv 
Article 120 of Schedule IT of the Lunitatlou Act.m * ’ ^ 


Proviso. 


2047. Marshalling v Oontribution.-The etfec .,f tl.is proviso is to 

declare that where the two rights Hash, marshalling shall 
prevail. Collision between the two rights is possible as 
m a case where the owner of two properties. A and li, mortgages them 
separately to C and D. and again both together to E. afterwards nmrtongto^ 
A to F. Here ^cording to the last section F has the right of iiisistto/I^n 
D to resort first for satisfaction to tlie property li which ik Anl - w 
to two morlg,.ges, but at the same time unVr Ihia aecJioT f 

properties. A and B. mu.t eontribnte rateably. whicl. migl.t have tbe effect 


(1) Ram Tuhul v. BtAUu-ar, IG B.L.R . 
20H (219). P.C. 

(2) 8t»ha Ayyur v. Krimbnitnonr, 24 M 

^ 6 . 

(3) Ptriyn v. Ventalaehellum, 15 M.L.J. 
R.. 24. 

(4) Ibn Hatan v. Brijbhukan. 26 A. 406 


(432). F.B. 

163^^ ^*'*”‘** fiumphrtyn, 0 M. Sl W.^ 
1908 , Ibn Hvnam v. Rant Dai, 12 A. 110. 
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c-onsiclor..l.lv iv.lucinf^ F'. M-curily.O) The proviso, therefore enacts that 

i, i <iul. a t the ri^'hi ..f eoiilributioii will give way to the other right to 
whicli ll.e funner is nia.ie subject in conformity with the English 

aU«. the riglii of coninbutioii is prevented by the right of marshalhnj, fiom 
Ih-h... am.lied against an estate which is liable to other creditors of the 
debtor (2) If however, in the above case, F has only a residua^ 
ill the propertv he cannot claim to marshal, and the section will then aply^ 
•• Ind if one’of several estates is charged with the payment of debts to 
whth it is subject, it will not be liable to contribute with the other estates 

io the general charge. 

2048. A claim for contribution can only be made («) when the 

properties are liable to one common demand and (6) when 
Common lund eiiuaUv liable. Thus where A and B each holding 

■essential. mortgage of two properties P and Q consented to 

give prioiitv to a subsequent murlgagee C of both 

4 ind (’ thereupon brought both the properties to sa e, but the su p 
prLeeds of 'sale of F was iusuffieieut to pay off As mortgage and h 

ii. ereupon elaimed eontribution aga.nst B. but f common 

liable to contribute, as there was no common liability to pay , 
domana.(^> 'I'he second point may be illustrated by a -rjjjs 

property is mortgaged and the other is subject only to a must be s 

is what Lord St. J.eonards meant by laying down that there must 

common fund.”<*> . 

2049 It is moreover, said in Madras that in order to originate a ng ‘ 
to contrtbutlin It is essentia, that the owner f the 

So where certain lands were mor^aged B^ogether with other 

the land comprised in his mortpge was m 8 8^ j pursuance of which 
lands and .1 then obtained to^B was sold to, an 


unnecessary to sell the remaining portion comprised «lso 

sued on hiJ mortgage, claiming not only as was held that 

srsui'»™t."3 .sU'tS':™ £ 

can be no doubt that in that case is P®®* 'j*™ redeemed the whole property, 
r :;^tm:^t:^cr^y:^'orcon trthuth>n against B-s propert^ °> 

, (7) Sesha Ayyar v. Krishna, 24 M- 

1^! Ser:-! f , ««■«»,ara. v. .Vay, ‘ ^ ^ 

' tsT'ifSm V. 2 S. G.. 396 , (8) Sr.ia Ayyar v. K™3a«, • 

Tisher, § 1349. m, R ft7 (9) Danappa v. Famrujjijw, 26 B. 

re O : S3 ,532,. ,3^! 38e,. 

(6) 34weraK v. Wade, LI. & G.. 2S2. 
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Jtu. ^^iHtlras appears to be too narrow, and .vMrh-i. 

not ,rulhr7!t underlining the doctrine of contribution 

not peculiar to the law of mortgage; since whenever estate^; are subieei i., ■ 

common demand and that demand is satisfied by the person interested in 

and owners to c^ntriinde 

and if the demand was on account of land-revenue payable to Uoveinment ’ 

;r i SsFa 

x“: s-r ‘Sr V- 

enforced his mortgage and in execution of the decree obtaiLJT^I 
caused property .1 to be so'd. the proceeds of which llff a 

?ES:«3-FF“ sr..'=s.i}“3sr:= 

£: £,'r iivrs. 

bated tt) the iiinrtga^e debt -ire not Hablf'r^^ mnnej aird have thus contri- 

Ibai ..ucb a claim b^a^n^d bv^h\"o3r 

which have contributed m6re than their ra^Lwe shirrofthr T" 

against those |»ortions of the mortgaged property which have 

i<> the mor.gage.dcbt and have be'nefited" bro/e VIVTs XvTrTliT 
■<'laimants for contribution. property ot ihe 

more than their mvn share of liability must be satisfied <« \ e7rt“n'''e l7‘‘^ 

.^m,,ns.i.K -iS villages was the subject of several successive iM^br^n 7 ■' 

ai villages being mortgaged on the 12th December 1867 and 

being again iiiortgagod on the 28th April 187.S, while the third 

the 4th July 1874. embraced the entire e.stnte All the mortea/^cs 6®'/^*>t'‘d 

and the decrees obtained on the prior two mortgagL w^rf fatiSd ^"''”7 

of only a few villages in each .-ase. The last r^tgagee A obta ned^ ^d 

on his iiiortgagi' r»n the 28tli I’ebruarv, 1878 Subseouentrv^ d? n deeme 

four of the villages affected by it were sold in eSio^o ’ . 

and were necunrcd by B. Similarly. A also ocrpiired about six of 

gaged villages, mid a sbnrc in another of those villages was pilrchal *d b "r-' 

Imally, iii exi^cution of h\f^ mortsa^e-dccree A bronolif , i ^ 

villages wlii<*h B had purchased, and thereupon the Iatter\ucd 1 H “‘j 
f for contribution, alleging that the said four villages had ^ ‘ u'*;''’ 
considerably inorc tlmn ih.* amount for which they wore 
liable under the mortgage-decree: that A and C Jore ownersn ® '’ 
which were c.pially liable with his villages under the decree of IRTfi T^ 
which had contributed nothing towards its satisfaction . , ®’ *uit. 

wore „„ neeoiint of fhoir ,7,rei.nse .‘nbK‘'l7f^hesf 


(1) StMhit^ri V. Piehu, 21 M. 452 (457) ; 
Stshn Ayyf$r \\ Krifihna, 24 M. Oft (lOR). 
"111511 <*Qae WAA, however, in 

Dannppa v. Yomrvippn, 26 B. 379 (385* 


ill nlTalj 

A. 646 (648). ^ '* lu 
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upheld by the Court.Similarly, in another case where the purchaser of 
ii joint Hindu fiiinilv in execution of a mortgage-decree obtained against the 
fiith. r wiis il<'prive<l’ of four-fifths of the property on suit by the sons, and 
w hich represented their interests, it was held that the latter being liable to 
|.a\ the del)t incurred by their father, they were also liable to contribute to 
(lie extent of four-fifths of the purchaser-money exempted from sale in their 
favour, and for which the auction-purchaser had a charge on their interests.t^ 
The principle underlying all these cases is clear, and while an antecedent 
pav nietit of the amount in respect of which contribution is sought is a usua 
circumstance found in ordinary cases, it is not a sine quanon of the doctrine, 
and it \^•as not so imjilied in the Madras cases to which reference has been 
K'fore made,<^J though an antecedent payment was considered essential to 
create n charge. 

And even if pavment be essential, it is conceded that it need not be 
made by the claimant himself. If, for instance, the land-revenue being in 
arrear it is realised bv the Collector under the Revenue Recovery Act from 
the income of his share after it had been registered as a separate estate, n 
would not affect the right of contribution.(5) 

2052. The High Courts were, atone time, however, sharply divided on 
Does contribu- the question whether the right of contribution a*so car 
tion create a with it a charge on the property. Apart from , 

charge? which applies only to a co-mortgagor there was ^ 

no explicit provision in the Act to create a charge in all casp of . 

Its existence was held to depend upon the principle of subrogation or 
equitable considerations apart from the statutory enactment. And 
on this point fliat tlie difference of opinions had arisen. 
earlier cases of the Allahabadt^) and Calcuttat^) Courts, it would be conW 
to the policy of legislative enactments to recognize an ® 

superadded to the right created by the Statute. e no • , 

Wilson, J.. “ at liberty to treat the matter as if it were vre 

under the name of equity and good conscience to adopt 

think most likely to well. If we were. I hesitate muej^ore 

adopting such a rule as that pressed upon us. . 

which an estate in this country presents—zemmdnn ngh s. nj’pverv share 

tenures without limit, every one of them held m co-ownership, and 
of every interest perhaps subject to m ortgages—I cannot pre c _ 

Girindra- Nath, 2’6 C. 565 = 

V. Mina Sujauddin, 9 C.W.N., 866. . 

same view was maintained in ® 
of earlier cases of the same Court ; 

V. Harris. (1862) S.D.A.. 697 ; ^ 

V. Sheik Ezahar, (1866) S.D.A.. 4 . ogy. 
Perahad v. iSundort. ( 1886 ) S.D.A.. ^ ^ 

Manik Mula v. ParbuUee (1859) 

516; Pam Buksh v. , ind 

(sup. vol.). 676. F.B.; on the 
charge was allowed m Enayet H^ 
MaddunmooUee, 14 

DttU V. Horakh Naratn, 6 C. 549. . 

CAunder v. Ram Prosonno, 4 C- 
Kristo V. Kali Prosunno, 8 C. 402. ^ 

Chunderv.Rup LaU, .8 „9* ’c W.N- 

Prabhu Narain v. Bent gtngft. t* • 

361 ; 5 I.C. 779, the court allowed 

charge as a matter of ■equity. 


(1) Hari Raj Singh v. .4A»M«fu<Wtn. 19 A. 
645 ; Shantc Chandar v. Nain Sukh, 23 A. 

36.6(368). , * 

(2) Sha}ito Chandar v. Xatn Sukhf 23 A. 

355 (369). ,, 

(3) Staka Ayyar v. KrUhiia^ 24 M, 96 \ 
Rajah of 'Vizianagnim v. Rajah Sttrucherha^ 
26 M. 686 (693). 

(4) Seaha Ayyar v. Kriahna, 24 M. 96 
(108). 

(5) Rajah of Viziafiagram v. Rajah Seiru- 
ckerla 26 M. *686 (724) ; Seahagiri v. PichUy 

11 M. 452, ,, ^ 

(6) Seth Ciior Mai v. Sktb Lah 14 A. 

V. Mozager. 14 C. 809 
(826) F.B.; Khub Lai v. Pudmanund, 

15 C. 642 z followed in Oopinath v. Uhur 
Chundra, 22 C. 800; Vpendra Lai v. 
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what the consequences niaj be of broadlv lavin** down such a doctrine as 
we arc asked to do.”<*> A similar view was echoed by the Allahabad ^'ull 
Bench(2) who went the length of adding that such lien'was at variance w ith 
the present enactment/^) though in a later ease its existence was recognized, 
it being held that the rule here enacted created a statutory charge indepen¬ 
dently of section 95, and which as regards liinitatioi^ niigiit, like anv other 
charge, be enforced under Art. 132 of the Limitation Act-t**) 'I'he ltond)ay 
and Madras Courts have always adhered to the view favouring a charge, 
thougli while it has been justitied in Bombay on the ground of salvage. The 
Madras Ck)urt has upheld it on the construction it places upon this section 
coupled with section 100. “The payment of the assessment.” observed 
Sargent, C.J., “ by the partowner is by a pei'sou entitled to j)av it, and wlio 
does so CT-hifimthcsi under circumstances which make it necessary, in order 
to save the estate for himself and co-owners, and in either view of such 
payment, lie becomes equitably entitled to a charge on the wliole estate as 
against the other co-sharers. "<5) But this is a view which has not been 
indorsed by Jenkins. C. J., who holds u charge as by no means an incident 
to a right of contribution.But this vij-w which follows the trend of 
the Allahabad and Calcutta cases has been controverted in Madras where 
lien was declared to be deducible on the authority of this and section 100 (7) 
although the question was finally decided as a matter of justice eouitv 
and good conscience.(8) The tendency of the later .lecisions apnoors to 
recognize a charge, whether as allowed by this section, or on the princinlo 
of subrogation, us a matter of equity.(*) * * 


2053. The language of this section is by no means clear, but if the 
expression "several properties .... of several owners” be held to convey 
not only separate properties independently owned by separate owners in 
severalty, but also separate shares owned by two or more co-owners as 
tenants-in-common by unity of possession, then the question would be 
directly governed by the terms of this and section 100. 

But the language of this section alone is by no means unequivocal 
since the liability of the mortgaged properties to contribute rateably to the 
debt secured by the mortgage could not be held to refer to a liability which 
springs up on extinguishment of the debt. And even if it be supposed that 
the habihty anses and is proportionate to the extra burden discharged, it can 
scarcely be said that the habihty of the exonerated property to equalize the 


(1) Kinu Ham w Atozafftr Ho^ain, 14 C, 
«00 (832), P.B. 

(2) Sefh Ohitor Mat v. Nhib Lal^ 14 A. 
273 (2S9), F.B.; Ibn Hnsan v. Brijbhukan, 
*26 A. 407 (418, 419), F.B.; diiisenting from 
Ahmaduddin v. Bankt Rai (unrop.), All., 
-CO 00 382 of 1883 cited m ib., p. 421, .422 ; 
Rajah of - Vitianaf^ram v. Rajah sSetracherla. 
26 M. 686 F,B. 

(3) Ptr Kdge, C,J., in Seth Chitor Mai v. 
Shib Lai. 14 A. 273 (299, 300). 

(4) BhaffU'an Das v. Karam Husain. 33 
A. 708 (716, 717} F. B., diBtinguishing 
Ibn Hasan v. Brijbhukan. .26 A. 407, 
following Mukammad’V.'Muhammad. 31 A. 

(6) Achut Ramchandra v* Hari. 11 B. 
418 (819); Danappa v. Yomnappa. 26 


379 (386), 

442)^ 26 B. 437 (441, 

ii^V Vutanagran, v. Hajah Se ru. 

^ 68«.(70e). P.B./corUra in 

V. Kn^hna, 24 M. 96 ; Bajah 

ese^lTOW^Pir '"j ^-Wcuc^rto, 26 "^. 

v. Bajah Stint- 
c^rto. 26 M 686 (722). F.B.; following 
Stsh^n y.-.Ptchu, 11 M. 462; followed 

Subbqrapa. 28 M, 

33 a' ?Si V Karam Humin, 

33 A. 708 F.B.; and cams cited supra. 
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Imriii'ii of the other property Uy paying off the extra amount is a contribu- 
lion fri ihf tichl xciiin'd by the niorfyityc. In other words this section 
iiierelv deehires tlie niaiiiier in which the debt shall l>e borne by the several 
pi<'pirties aiul it does not provide for the keeping alive of the lien after the 
iiiortgage-debt has been puid.t^> The question has not yet gone up to the 
I’nvY Council, but there are certain expressions in the judgments of that 
tribunal which are cited in Madras as upholding their views but’which, on 
til.' other hand, have been distinguished by the other Gourts.t^) 
Lordships' observations in the earlier case were confessedly obiter,^ though 
their pronouncement on the subject is nevertheless unequivocal; Consi¬ 
dering, ”-they say, “ that the payment of the revenue by the mortgagee 
will prevent the Talook from being sold, their I^ordships would, if that were 
tlu* sole question for their consideration, find it difficult to come to any 
other conclusion than that the person who had such an interest m the 
'I’alook as entitled him to pay the revenue due to the Government, and ma 
ac'tiially pay it. was thereby entitled to a charge on the Talook as against 
all persons interested therein for the amount of the money so pa^. ti 
their Lordships are of opinion that this is not the form in which the 
tion comes before them, and what they have to decide is not whether sucQ; 
a charge originallv existed, or whether it does now subsist, but whether tn 
appi'llant can enforce such a charge in the present suit.”(« Ihis was a 
casi- of a mortgagee whose right in this respect is now recognized m a mom- 
tied form by the Act.G> In another case of an invalid mortgage the mortgagee 
was held entitled to an equitable charge upon the property m respect of tn 
principal sum advanced with interest.G> So yet in another case, the 
tribunal described a claim for recovery of a sum paid on account ot t ^ 
Government revenue by a person in possession of property under a dec 
subsequently set aside as in the nature of salvage, but the question of 
not being raised, their TiOrdships did not go into the question whether si 
a claim would be a charge on the property.(*> 

2054. Thus then it would seem that their Lordships views 
nn excursion into the captivating regions of equity which the ^ 

Judges of the Allahabad and Calcutta Courts deprecate. The 9^*°“ 
lnng%ince been settled in America where the right of person mt^ed m 
the property discharging a valid lien or other claim against 
assert such a clnim^r lien to the extent o 
tribution has long since been recopzed.(^) But m 

question has been differently settled since Lord if 

right to contribution was a personal right and created no hen. 


(1) Se^ha Ayyar v. Krishna, 24 M. 96; 
Ibu Hasan v, Brij Bhukan, 20 A. 407 
(423), F.B.; contra per Banerji, J.. dis- 
aent^nte, ib., 443. since followed in BAog- 
twan Das v. Karan Husain, 33 A. 708 (716, 

717) F.B. . ,, 

(2) Nugender Chunder v. Kfim»n«e, 11 
M.I.A.. 241 (258, 269); followed in Bajah 
of Vizianagram v. Bajah Setrucherla, 26 M. 
680 (711), F.B.; distinguished in Ktnu 
Bam V. Mozuffer Hosain, 14 C. 809 (830) 
F B 

(3) Nugender Chunder v. Kaminee , 11 
M.I.A., 241 (258, 259). 

(4) Ss. 66, 68, 76 (c). 


(5) Bhagu-ati v. Badha Kisl^n, J® 

304 (306. 310), P.C.; 

,nol V. Muthu Pathu, 26 M. 086, 

Bajah of Vizianagram v. Bajah oj ner™ 

cherUx, 26 M. 686 (725), F.B. 

(6) Dakhina Mohan v. Saroda Mohan, 

21 C. 142 (149) P.C. p ti. 

(7) Freeman’s “ Co-tenancs’ and ran 

tion,” §§ 176—263. « v B 242 ; Sx 

(8) Ex parte Iowa?, 2 V. & B-. 

parte Harrison, 2 Rose.. 76 ; B.ay j, ^ 

Z„e. 21 Beav., 536 ; rW.te V. 

33 Beav., 534 ; In re Leshe, 23 Ch. , 

563, 564). 
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a person allows another to expend money upon his property iuui stands by 
during such expenditure, no lien can arise unless the person had expended 
money under a belief in the validit}’ of his own title,which he standing 
by knew to be infirm.(2) In the opinion of Bowen, L.J.. the law of salvage 
as a branch of maritime law imposes a peculiar liability u|)i)n the thing 
saved, out of regard to the special consequence arising out of the character 
of mercantile enterprises and the perils of the sea, but which should not be 
extended to things lost upon land.t« The word. “ salvage ” is of Irish 
origin.W and its extension to cases of contribution is there regarded con¬ 
sonant with equity, but these cases have received no countenance -at the 
hands of BngHsh Judges.^®) The question is then one upon which there 
has been some diversity of opinions, but having regard to the nature of the 
doctrine it may be useful to extend it to certain cases of contribution, but 
it cannot be asserted tliat it is a necessary incidence of that right. • 

2055. Duration of the Right.—\\ bile a right to contribution may be 
affected by the terms of the contract or the rules of equity,<6) once a 
person becomes entitled to the right, he cannot be deprived of it by the 
fact that he had indemnified himself against loss in some other way (7) 
i%us where the owner of certain lands mortgaged them, and subsequently 
effected a partition of the family-property between himself and his three 
sons, each person taking a fourth share in the family property and each 
became liable for a fourth of the mortgage-debt, one of the sons then sold 
the greater portion of his share in the mortgaged property to the plaintiff 
giving him a security-bond to indemnify him from any loss which might be 
occasioned if the original mortgagee should bring the mortgaged lands to 
sale. The plaintiff having been sold cut by the mortgagee who paid himself 
from the sale-proceeds of that portion alone, the former first enforced his 
indemnity, and for the balance sued for a rateable contribution from the 
other portions of the mortgage-property which had not been sold to satisfy 
the mortgagee s decree. l‘lie liability of this property to contribution was 
conceded, but the lower Court wa> of opinion that by the fact of having 
accepted indemnity from his vendor the latter and not the plaintiff was 
entitled to sue for it. But this view did not ultiinaUdy prevail, it being 
lield that the plaintiff could not be <leprived of his right* by the fact of his 
having protected himself by an indomnity-bond.W A claim for contribution 
is essentially an equitable claim, and in determining the amount of it the 
Court must take an equitable view of all the circumstances attending the 
case, and must not give effect to what is only an apparent and not the 
real Htftte of things. 


(1) Per Fry. L.J., In r© 23 Cli. I>. 

(305). T)io jud^onont waH road b> 

PoarHon. J.> whu adopted at na Iiim own. 

(2) Per Cotton. L.J., in Falcke v. tScot 
fUh ImperUtl lusuranre Co.^ 34 Oh. D. 
234 (242. 243). 

(3) FaUke v. t^coUi^h Imperial limur 
anre Co., 34 Ch. D., 234 (248, 24ft). 

(4) The word ^^aalva^e moneynwaA 
rained by Lord 8t. Leonanls in 11852], In 
re 7'Aarp., 2 flm. & Cliff., 578, note. 

(5) Rra per Fry, L.J., In Falcke v 

46 


’ 23472 * 4 )'"^^’^'”^ Co.. .34 Ch -D., 

(ji) to Dunlop, 21 Ch. D.. 683; 

G C.W.N. 

95(104) 31 C. 

(7) Ramabhttdrachar v. Srinivaaa 24 M 

85 (93). . M. 

(8) Ib. 

(9) Magnirtnn v. Mf'di Honxein H r- 

05 (104). ■ *** 
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A claim for contribution, though not laid in the plaint, would still be 
decreed, if it is at least pressed in argument, and the title which can be law¬ 
fully asserted is clear from the facts on record.O) 

2056. Quantum of Contribution.—Where a claim for contribution is 
made out against several properties in the hands of different purchasers, 
the property which was purchased from the mortgagor last is sometimes 
ordered to be first sold in the satisfaction of the mortgage-decree. That is 
for the purpose of drawing upon the different funds, the rule is sometimes 
said to be to bring the several properties to sale in the inverse order of sales 
of the different purchasers. But this is a rule which is now seldom applied. 
For though as between the mortgagor and the purchaser from him, property 
in the hands of the mortgagor should be sold first without giving him any 
claim for contribution, yet when all the properties have passed to the 
hands of purchasers for value, there is no sufficient reason for holding that 
later purchasers should not be entitled to contribution as the earlier ones.t 


2057. Four parcels of the property were mortgaged by the owner. 
Svibsequently in July, 1888, A purchased the two parcels P at an execution- 
Kiilc subject to the said mortgage, and B the other two parcels Q, at a private 
sale in Jamiary 1888. The mortgagee later on brought a suit making the 
said purchasers .1 aiul B co-defendants and obtained a mortgage-decree 
directing the sale of the property P to satisfy the mortgage-debt, which 
was completely satisfied out of the sale-proceeds. It was found by the 
Court that B had purchased without express notice of the said mortgage 
wliich had been registered. In a suit for contribution by A against B it was 
held that the latter wex'e not entitled to throw the whole of the mortgage- 
debt on the property P, the rule of inverse order being inapplicable to such 
a case where .-1 would be further entitled to contribution, and that the 
properties in the hands of the purchasers should contribute to the mortgage- 
debt in proportion to their respective values.(3) For the purpose of con¬ 
tribution the proprietary and the cultivating rights in the sir must be treated 
as distinct. Where, thei-ofore, the mortgagee of sir, subsequently purchases 
the proprietary right in it leaving the owmer with only the ex-proprieta^ 
right he cannot throw the entire burden of his mortgage on that right 
since he had by his own act broken up the integrity of his mortgagee. 

2058. The obligation to contribute attaches to the property and cannot 

be enforced personally against its owner who may con- 
Acaiiist whom sequently elect to forego his interest if he declines to 

contribute. (8) 




Against 

’ails. 


2059. Extension of the Rule.—The principle of contribution is uo 
peculiar to the law of mortgage. Whenever estates are subject to & com¬ 
mon demand and that demand is satisfied by the person interested in one 
of them, he has the right to call upon the other owners to contribute, an ■ 
if the demand was on account of land-revenue payable to Government, t 
Madras Court has hold that he has in addition a lien on the land of others 


(1) Danappa v. Yamnappa, 26 B. 379 
(387), following Mohidin v. Shivlingappa, 
23 B. 666 (670). 

(2) Magnir(i7n v. Mehdi Ho^sein, 31 C. 
96 (103). 

(3) Magniram v. Mehdi Hoasein, 31 O, 


(4) Chunni Lai v. Sikiahan Singh, 33 A- 

434. . 

(5) Bhagirath v, Noubat^ 2 A. 1 IS » ^ 
HwMtn V. jRamdaif 12 A* 110* 
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forming part of the entire estate in respect of whicii revenue was pa^uble.^^^ 

And the Allahabad High Court appears to regard the section itself as having 

wider operation,( 2 ) Madras Court has not acceded to this view.O’ 

The subject is one which will have to be more adequateU' discussed in the 
sequel. 


2030. The first paragrapli enunciates what is essentially a rule of 
apportionment, and is so treated in the English law.('»> Tho branch of the 
law may be compared to the maritime law as to general average, or a general 
contribution made by all the interested parties towards a loss or expense 
meurred for their common benefit. This law is like the subject here dealt 
\vith dictated by natural law and is not the creature of a contract.(5) The 
right to contribution as between sureties is likewise grounded on the same 
salutary precept.(W And the same principle runs through cases of contri¬ 
bution as between partners, joint-tenants. tenants-in-common and co-owners 
of property. 


2061. The rule does not affect the mortgagee, au<l is no aulhoritv for 
splitting up his security. Its sole object is to determine the liabilities of the 
holders of several properties when they are owned by different mortgagors, 
or uiiun, being all the properties of one* mortgagor, there are prior incum- 
brances on some of the properties.^ Indeed..contribution is only a species 
of rnarshnlling, inasmuch as both are the adjustment between several 
persons of their rights respectively inter ne in respect of a charge or claim 
which, affecting all of them or properties belonging to all of them 
respectively, has been or may be enforced in u manner not unjust as far as 
the person is concerned by whom it was or may be enforced, but not just 
between the persons or properties liable. “Contribution.” observed 
Knight Bruce, V. C.. “ if it differs from marshalling does so in species 
rather than generically, in form rather than in nature. "(0) 


2062. No Oontribution.—Though the rule is somewhat looselv stated, 

it does not mean that where the mortgagor mortgages two 
(1) Merger. o** properties to the mortgagee, he can 'compel 

the latter to apportion his debt rateably on each property 
and resort to it exclusively for its satisfaction, 'riiis would have the effect 
of breaking in upon the indivisibility of his mortgage, which entitles him to 
recover his debt from, or release all or any of the properties mortgaged to 
him.<0> But this is by no moans clear from the section, which would seem 
to enunciate the rule as to apportionment independently of an outstandine 
equity in favour of a third pnrty.<W5 There can be no <Toubt that cases 
may arise in which even the niortgagfir may invoke the aid of this rule 
against the mortgagee us where the latter acquires a portion of the mortgaged 


(1) Sh€$hagiri v, Pichu^ 11 M. 452 (457): 
SesfM Ayyar v, Kruihna^ 24 M. 90 (107« 
1U8); Rnmchnndra v. Scuta^hiv, 11 B« 422 
(424). 

(2) Ibn Hus9ain v. Itamdaip 12 A. 110 
(114); BaUeo v. Baij Noth, 13 A. 371. 

(3) Sesha Ayyar v. Krishna^ 24 M. 903 
(106); dutinguiBhed in Danappa v. Yam* 
ftappa, 20 B. 370 (386). 

(4) Harru v. Ingtedew, 3 P* Will.* 08. 

(A) Dtrring v. WineheUea^ 1 Cox»« 318 

(323); e/ Dig. Bk.* 14* tit. 2* 1. 1. 

(0) tiyer v. NeUim% 1 Vem.* 456; 


^rerau v. Ll. * q., 204 ; Ex parte 

Snou-don, 17 CTi. D.. 44 ; Mercantile 
Amendment Act (1856). 10 & 20 Viet., 

(7) Roghunaih v. Hartal. 18 C. 230 (321)* 
Kuppusumx V. Papathi. 21 M. 369 (371). 

2 Coll.. 500. 

(9) Mir Yusuff V. Panehana. 11 CI..T 

(10) Immam AH v. Raijnath. 33 C, 013: 

Pnnnueu'omt v. Srtnivaea^ 31 M. 333 * 



1412 


TRANSFER OF PROPERTY. 


[S. 82. 


property l>y frnucl. \m<lue jiiHueiice, or at an undervalue, or where he 
releases a part<^> or is deprived of it by his own negligence^^^ or where 
bis rights woiiM operate prejudicially on the rights of third parties. In 
some eases it has been even held that" the mortgagee may release a part even 
to the prejudice of persons who had previously acquired an interest in the 
jnortgaged property.But the principle of this section appears opposed to 
it.(‘'> (§ 2032.) As regards acquisition of a portion of the mortgaged pro¬ 

perty bv the mortgagee its immediate effect is to extinguish a proportionate 
part of the debt tneasuri'd by the proportion of the property purchased by 
him to that mortgaged to hiin.(S) As previously stated he is not account¬ 
able to the mortgagor for the full value of the property purchased by hirn. 

Tf therefore, he ha<l purchased half the property it would wipe out half 
bis debt.<^) 

2063. Neither the first nor the second paragraph has been held to 

apply to mortgaged property acquired by purchase in 
(2) Purchase by exeeiititni. 'I’hus, if A and. B mortgage their property to C, 
others. f ;if{t.|-\vards acquires the equity of redemption-froni A, 

the question whether (' would or would not have to contribute to his own 
mortgage depends not upon <’‘s purchase but the mode of his purchase. 1 
C liad purchasi’d his interest from A. there can be no doubt but that le 
would have to contribute, for he will not be permitted to throw on B s s^re 
the whole burden of his mortgage.(»> But if. on the other hand, C’8 P'jrcbase 
was at a sale in execution of a decree obtained on a prior mortgage, he \m 
not be then liable for rateable contribution. It. therefore, follows that when 
property subject to a second mortgage is sold in execution of a decree 
obtained on a first mortgage in a suit to which the second 
mortgagee was a party, the purchaser, whether he be a decree-holder him¬ 
self or an outsider, takes the property free of all claims under the second 
mortgage.<^> In other cases the same rule was enunciated withou 
advertnnee to the second mortgagee being a party to the suit. “ Where two 
properties are mortgaged under a second mortgage, and one of them is 
swallowed up by a first mortgage, the whole burden of the second^ mort¬ 
gage falls entirely on the remaining property the owner of "’^•ch has no 
right to contribution against the owner of the property sold to satisfy ti 
first mortgage. The fact that the auction purchaser at the sale m 
of the decrees obtained on the prior mortgage is a decree-holder, and t 


(1) Thuvoor V. Baigamnuil. 311 M. 41ft ; 
Perummal v. Raman Chefty. 40 M. 968 ; 
Dalap Narain v. Chail Narain, 16 C.L.J., 
401 ; 17 I.C. 931. 

(2) Budhammat v. Rama Yesu. 44 B. 
22S ; Atab Prdmanick v. Mehrullah, 19 
C.L.J.. 690 ; 23 I.C. 426 ; Dalap Narain v. 
Chait Narain, 16C.L.T., 401. 17 I.C. 931. 

(8) Sh£o Prasad v. Bthari Lai, 26 A. 79; 
Qhqfur Hasan v. Muhammad, 28 A. 19; 
Shea Tahal V. Sheodatt', ib. 194: Pirbhu v. 
Amir Singh, 2ft A. 36ft; Thttvo r v. 
Bagiammat, 39 M. 419. 

■ ‘(4) i?am Ranjan v. hidra Nnram, 33 C. 
890 P.C.; Mir Eusuff Ali v. Panchanan, 
11 C.L.J., 639 (648) 5 Dalap Narain v. 
Chait Narain, 16 C.L.J.. 401 ; 17 I.C. 931; 
Kriahnav: M'Uthu, 29 M.217 ; Ponnusamx 
V. Srinvasa ,31 M. 333 5 Perumal v. Ramtia 


Chtny, 40 M. 968 F.B. Jugal Kishon^'- 
KedarNath. 10 A.L.J., 211 ; Basajd Single_ 
V. Rnmeshar^ 20 LC*. (Oudh), 765. 

(6) Biseshar Dayal v. Ram Sarup,^^ «• 
284 F.B.; Jagannath v. Mihin, lOi.v/. 

235. , . lo M 

(6) Ponnambala v. --iHnawiatan « 

372 overruling contra Swami 
Kuppastcamy, 10 M.L.T. 240; w 

(7) Adersumalli v. Vaitumpalh 
IaJ.; 16 ; 20 LG. 825 i Jagatwath 
10 I.C. (A) 235; Ram Naratn 

Ram Kumar, 1 Pat.. L.J. 228; 38 I.C- 

Bkora Thakur Das v. Collector oj Al* 
garh, 28 A. 593 ; Raghunath v. Jamna. 

^ ^Baldeo Prasad v. Sheo Dial, 3 A.T*J- 

R., 441. 
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sunie p^rsoii who is tho owiut (.>f tiio tliij’d niurigjige and tho third di < ii i 
and the fact that he obtained the pmpertv at a low jjvicc seem to us leii 
lo affect the case in any way. So where .1 iiiurtgagt*d his j)rojn'ri\ u 
-C and he then conjointly with his linaher H e.\i-cute<l a second mortgage i<> 
p, B then executed another mortgage to (’ who sued on his hrst iiiortga^i^ 
impleading D as interested in redeeming .-l’^ share, and obtained a deeiv e 
•on execution of which he himself purchased the property. T' then red«Tiii«->l 
D « mortgage and then put in force his third mortgage claiminn the wh‘>J<’ 
-amount against B's share, and it was held that since A's share was entir.-lv 
swallowed up by the prior incurnbrauc«>. no right of contribution in n^vp, (-t 
of the second mortgage could be enforced against it. and that therefore th- 
^vhole binden of the second mortgage must fall on the property of /h<2) 

2084. Another exception is made in liombay against the mort<»agre- 

purchaser who }ia<l himself brought the j)roperty to sale. 

>*’ tin- i)ropertv free troin 

NegUgenoe. Ins right to eontnliution. wliich would otherwise arise .-vm 

ohnnf iw « he had purchased the property at a sale br-ai-ht 

that bv^^^n f himself.(3) The exeepiion is justified on the ground 

ielf has ere advantage of the situation which he him- 

Rut no tri ^ of the mortgagor. - 

reason to recognized by the other Goitrb«.(«) w’ho see nc, 

Xcree or bl tL. o‘‘ execution of his own 

contract m a class apart. There can be no contribution 
■when of two properties subject to a second mortgage one is sold in satjs- 
th^ a prior mortgage free from the snlisequent incumbrance, in which 
cast, tht whole burden of the second mortgage must fall on the otli.-r 
property, and if the second mortgage-deed contained a covenant for paviuent 
b.\ the second inortgagee of the (loverniiient revenue on the two pronertiew 

Ui th?mv ti!*" 1 '“^ *’ I*>-'>P‘Tties. and ho will not be idlowed’ 

to throw the burden of hjs own laclms on tlw property for which the revenue 

was not paid, and that any equity that might have been invoked aeiiiiist 

the mortgagor, who was not seeking redemption could not be enforced 

against the purchaser of the equity of redemption.fS) 

2065. Of course, the right to contribution is an equitable right wliieh 
(*) MegUgencA may be destroyed by the claimant’s wrongful conduct 
OTdefiuU. negligence or default.(W As the Privy Council observed-’ 

The mortgagees cannot claim to throw the entire burden upon a portion 
of the mortgaged premises because by riuison tif their ow-n laches, they hav.- 
lost their remedy ns againsf the remainder.’'(^i Such was the c'as.‘ .>f 
thi- mortgage!' who held a mortgage dated 1870. In 1883 the equity of 
redemption was sold to two persons who separated and the equity heennu' 
divided between several co-sharers. In Ids suit against the mortgaocr’s 


(1) Bha^fiviiti Prastul v. Shujwit Mu- 
iuhniad^ 43 A. 42 ; following Hurt Raj Situfh 
V. Ahmuluddin^ 19 A. 645; Dhom Tfuiknr 
V. Collef^tor^ 28 A. 593 : /Mud Bahttdur v* 
Dtonntxdvi <1918) P» 69; 43 I.C. 015; 
P<muQnd}Bla v. AnnamnUn^ 43 M. 372 
T.B.; following Bishe^her Dial v. Ram 
Sarup, 21 A. 284 P.B.: Ltkhmi JJojf v. 
Jamna 22 B. 304 ; {conim Nand 

Kishon V. Raja Hori« 20 A. 23 F.B. 

] from). 


(Jadigayo, 20 B. 


12 ) Ih. 

(3) Fakiraya v. 

(103). 

(4) MuHy Lat v. Sattdu Lnl, 12 C.W.X. 
745 ; 8 C.L.J. 92 ; 5fi> Bwmf A H v. Panchn- 
fi/jn. 11 C.L.J.. 039 (044). 

(5) Bhora Thnkur v. The ColUrfot 

A. 012, P.C. ‘ 

( 0 ) Budhm'd w Rnma Yteu^ 44 B 2^3 
11) Imam AU v. Batj Naih, 33 C (Tls 

t. > 
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representatives, lie did not implead these holders of half the equity of 
redemption because his suit against them had become barred by time. He 
therefore, sought to recover liis whole debt from only the other half but 
flu* Court held that since he had lost his remedy against the other half by 
his own negligence he could not be permitted to throw the whole burden 
of the mortgage on the owner of the other half.ti) The holder of two 
mortgages brought ft suit on foot of his second mortgage and purchased 21 
acres of the property in execution of his own decree the mortgagor having 
raised the purchase money by sale of 15 acres of that land, paid the amount 
to the mortgagee who entered satisfaction of his decree and allowed his own 
sale to be set aside. He then sued on his prior mortgage and sought to- 
bring the 15 acres to sale; but it wiis held that since he had faded to inform 
the purchaser from whom he took tlu* money that the land was still subject 
to his prior mortgage he was guilty of laches and that he could not there¬ 
fore bring that land to sale. (2) 


2066. So a mortgagee voluntarily releasing from his mortgage or from 
(5^ Release the suit a portion of the mortgaged property is bound to 

abate a proportionate part of the mortgage-debt.^ • 
w here the mortgagee had released the property of one of the co-mortgagors 
for an inadequate consideration the other co-mortgagors could compel him 
to apportion what was chargeable upon all the properties covered by ^ 
mortgage.O In 1884 one Husnu mortgaged his 3 annas 4 pies share to A. 
Ho then sold one anna of his equity in redemption to B, C, ond D 
pectively. ('. mortgaged his one anna to K who brought it to sale a 
purchased it himself. A then sued B, ('. D. and E on foot of his own 
mortgage and obtained a decree for sale. In that suit A compromised wi 
B for lis. 1.833-5-4 and released his share, the balnnce due to -I 
Rs. 14,200. .'I sold D‘s share and realised Es. 4,200. He then « 

share and realised Es. 10.000 which satisfied his decree. E then sued A, 
and D for contribution on the gixnmd that E'}f one anna share was ony 
liable for one-third of the mortgage-debt, that it had contributed more t n 
its rateable share and that, therefore, it was entitled to Es. 4,822-3-7 'Y*.® 
was the excess he paid for his share. The trial court decreed ® *** 
against .4 on the ground that in releasing B's share. .4 had 
for any sum B may have to pay under the decree. .4 appealed, but x- 
not appeal against the dismissal of his suit against B and D. It 
that D had suirendered his share and went out of the case. E 
undoubtedly entitled to u contribution from B, but he could not get J 
contribution from .4 because .4*« undertaking to indemnify B could 
availed of by E who was no party to the contract. In this view E s ciecre 
against A was set aside.(*) It is apprehended that if E hod . 

equity in execution against .4 the court would have been bound to g 
effect to it. and it does not appear why E had no claim against A on ^ 
principle recognized by the other courts. So where .4 and B join tly m 

Pauci^noti. 16 O.W.N. 800, 6 I-C. 842f 
Ram Narain v. Indra Narain. 

862; Hakim Lai v. J?am Lai, 6 C.L.J. • 
Dalap Narain v. Chailunarain. 16 y 
46; Dalap Narain v. Chaitu Norain, 
C.L..T.. 401 17 9S1 ; Imam Al* v- 

Baijnath,2^1,C. 613 P.C. .. 

(5) Karamat Ali v. Qorakhpw Bank^ 

44 A. 488: following. Hari Raj S%T>gn - 
19 A. 545. 


(1) Budhmal w Rama Ye»n, 44 B. 223. 

(2) A tab Pramouick v. Mfhrulla^ 19 

C.L.J. 590 ; 23 I.C. 420. 

(3) Perkmal v. Ramauche'tiar, 40 M. 
908 F.B.; (contra Thuvoor v. Bagiommal, 
39 M. 419 deemed overruled); Dalap 
Narain v. Chaiinarain, 16 CXL.J.^ 401*; 
17 I C 931. 

• (4) Atah Pramanick v. Alehrulloh, 19 
C.L.J 590; 23 I.C. 426 ; Mir Evst'ff v. 
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gaged their respective properties to C by n siugle deed, leaviug in his hand 
a portion of the consideration for redemption of :i prior uiurlgage of a portion 
of B's property in favour of D. C failed to re<leem D who thereupon put his 
mortgage in suit and brought the property to sale winch. (' purchased 
benami in the name of E. It was held that since the saK- had ))e«‘!i 
precipitated by C”s own wrongful conduct in not redeeming D'a mortgage he 
could not claim any contribution, and that since the integrity of ("s mort¬ 
gage had been broken up by the sale. A 6 representatives were entitled to 
redeem the portion of the mortgaged property upon payment of a propor¬ 
tionate amount of the mortgage-money, and that C could not throw the 
w’holc burden upon it and claim that D's sale had been in discharge of a 
prior mortgage since it would enable (’ to pro6t by his own wrong.d) 

2067. Procedure.—In a suit for eoutribution all persous in whom the 
mortgaged property is vested should be made parties. When such persons 
are properly before the Court a pr«jpor decree finally settling all disputes 
can be made, and unless they are Ix'fore the Court the value of the different 
items of the property cannot be ascertained satisfactorily. In estimating 
the valuation of the different items it «)Ught to be as on the date of the 
mortgage. Where a purchaser produced evidence to show the valuation at 
the date of his purchase, the other party must show that the valuation at 
the date of the mortgage was different.<2) 


Deposit in Court. 

83. At any time after the principal money has become 
Power to dopo- payable and before a suit for redemption of 
sit In Court money the mortgaged projferty is barred, the 
due on mortgsge. mortgagor or, any other person entitled to 
institute such suit, may deposit, in any Court in which ho 
might have instituted such suit , to the "account of the mort¬ 
gagee, the amount remaining due on the mortgage. 

The Court shall thereupon cause written notice of the 

deposit to be served on the mortgagee and 
the mortgagee may, on presenting a petition 
g»gor. verified in manner prescribed by law (for 

the verification of plaints) stating the amount 
then due on the mortgage, and his willingness to accept the 
money so deposited in full discharge of such amount, and 
on depositing in the same Court the mortgage-deed if then 
in his possession or power, apply for and receive the money 
and the mortgage-deed so deposited shall be delivered to 
the mortgagor or such other person as aforesaid. 


(1) Wajahai v« Raian La2, 6 AX.J. 
1002 ; 12 I.C. 102. 
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Principle. 

2077. 

Who may deposit. 
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2079. 
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Pre-requisites of u 


of Notice. 


Vali Tender. 

2080. 

Court Power in 

■:dil. 

Tender by Deposit. 


cose of Dispute. 
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2nS2. Effect of vnih^ 
draivah 

20S3. Premature Depoe^* 

2084, Does Delivery of 
Deed create any 
Biyfit f 

2085. Limits of the Rule. 

'zwa. Aoaioguus uaw .— mvs seunuu lu u iiiodified form taken from 
tile Bengal RegulatioustD wliich provided for u similar tender or deposit 
within the year of grace allowed to the mortgagor for redemption. The 
provisions of this section relating to the service of notice should be com¬ 
pared with sections 102, 103. t>ost, which must be regarded as supplemental. 

The aiinjunt deposited in Court is treated as a tender. A similar rule 
is enacted in England.(2) 

The section is confined to money due under a mortgage. It has no 
application to money due under a simple money-bond. 

2069. Principle—The mortgagor may after the mortgage-money has 
become payable and before his right of redemption is barred (i) p 
tender out of Court at a proper time and place the or 

mortgageW or (u) deposit the same in Court under the P’^^sent sec . 
(iii) bring a regular suit for redemption.^ All ‘^^e courses bemg nt^o^^ 
and the same time open to the mortgagor he is at bberty to PJ^ ^ 
the other, or all of them successively The section ^ ^red to 

summary remedy for redemption to the mortgagor, the^ mortgage, 

tender by deposit the sum which he calculates to b® due on tb® g 8^^ 

rinf tnLX^ 

‘r^o-a^tSit u^r tbe section but must ^ 
a suit under section 62 or proceed “g^nst him ns a trespasser 

Cott 

e“e%^ronTl p^Wilege whilh‘Xr Xtorfdo not enjoy, of Paying^h-mount 

“a'g S X! ”nr“XtTo? b?;U‘^ f 

boned i.e., either by order of a Court Amj person 

parties, e.g., estoppel agreement, etc. .f , f.^l Co«rf, 

entitled, do.”: Such persons are described m section 91. in j - 

(4) S. 60. 

(6) As to which, see ss. ] 

(7) Cf. General v. Tutchffe, 

(8) Maepherson on Mortgage ( 


(1) Beng. Reg. I of 1798. s. 2: cf. Reg. 

^^27 Ru?e^^48. Ord. 39 B. County Court 
Rules, 1882, now see County Court RuIm. 
1908, Ord. 29, Rule 4. The lulcan, [1892J 
T> OOO 

Eshahuq MoVa v. Abdvl. 31 C. 183 

185). 


^ (9) Stoke’s Anglo-Indian Codes, 790. 




MORTGAGE. 


1417 


s. 83.] 

This clause differs slightly from the correspouJiug j>rovib;ioji iti the 
l^iegulations by which the deposit was to be made in the C'ivil nt llj.' 

district iu which the land was situate, “ To ihe account of the mort- 
gagee ": which includes his legal representatives and assigns, including a 
sub-mortgagee.tl) The amount remaining due <‘n the mortgage: This 
would include all such charges as the mortgagee is (<'.(/.. under s. 72) 
entitled to add to the mortgage-money, since the amount due on the mort¬ 
gage is not only the amount secured by the mortgage-cleerl but also thi' 
amount which mortgagee is entitled to recover from the mortgagor rai 
account of the mortgage. 


Ordinarily, the suit will even now be instituted in the district in which 
the property is situate.t2) TVr/ffeu aoticc ma 3 ’ be served upou the mortgagor, 
his agent,<3) or in the case of a person incompetent to contract upou the 
legal curator of his property .'‘Petition verified:" as provided in o. 6, 
r. 15 of the Civil Procedure Code,<5) to the effect that the stati-nieuts are true 
to the knowledge of the person making them, except as to matters stated on 
information and belief, and that as to those matters he believes them to be 
true. “ In full discharge of such amount;" i.e., of his claim. “ 7/ then 
in his po88e««Jon or power As to the effect of this see the commentary 
below. 

2071, Prerequisites ol a valid Tender. —A tender or deposit made under 
this section is not valid unless it fulfils the following conditions, namely : (i) 
it must be made after the principal money has become due.t^J and (ii) 
before the mortgagor’s suit for redemption is barred. It has been held iu 
Madras, that no deposit is possible under this section even after the mort¬ 
gagee has instituted his suit, for the amount due can then be ascertained 
only by the decree<^) but it is submitted that the institution of the suit, 
does not prevent the mortgagor from redeeming his mortgage which he 
proposes to do by making a deposit in Court, (iii) The third condition is 
that the person making the deposit must be a person entitled to redeem.<®> 
(§ 2077.) (iv) The fourth condition is that the deposit should be made in 
the Court in which his suit for redemption would, ordinarily lie. (§ 2078.) 
As regards the time it has been held that whore redemption was agreed 
to be in the Jeth of any year, a deposit made on the last day of Jeth W'as a 
good deposit, though the notice of the deposit could not be served on the 
mortgagee in that month.W But in another case where the mortgagor 
was to redeem, on the last day of Jeth of 1917 Fasli corresponding with 
■the 22nd June 1910, and the mortgagor made the deposit on the 17th 
June 1910, but the Court could not issue notice before the 27th June 1910, 
H was held that the mortgagee was entitled to a notice of the deposit either 


(1) Sutba Jiao v. Ponnamai, 46 M.L.J. 

V4 ; 80 I.C. 303 ; Balhai v. Kruhnaowami, 
46 407 (1024) M. 560. 

(2) 8. 16 of the CHvil Procedure Code 
<Aot XIV of 1682 : Act V of 1008). 

3) 8. 102, post. 

4) 8. 103, post, 

<5) Act V of 1008. 


(6) See 8. 00 an/e Ovo Po l^yuni v. 
Miyin, 2 U.B.R. 14) ; 39 I.C. 377.- 

(7) Bayya Sao v. Narsinga, 35 M. 209 ; 
Thiagaraja v. Bamamcamy, 86 M.L.J. 606 ; 
48 I.C. 603. 

(8) See SS. 00, 91, (Comm.). • • 

(0) Ahmad Beg v. Dhormun Bai, 43 A. 

424. 
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on or before the 22nd June 1910, and that the deposit made was, therefore- 
illegal.III such cases the question depends upon whether time is of the 
essence of the contract,t2) a subject which has already been discussed 
before. (§§ loOS, lo09.) As regards the amount, the deposit must comprise 
the whole amount remaining due on the mortgage. The depositor must 
calculate what this amount is. It has been held in Madras that even where 
the mortgagee has acquired a portion of the mortgaged property, the amount 
deposited must be made without reference to that acquisition since its 
quota of contribution has yet to be ascertained. But this may be a. safe 
precaution, but is not a prerequisite of the rule.^^) The mortgagor is not 
bound to deposit any sum including penal interest which he may have 
agreed to pay. All he is bound to deposit is the sum that the Court will 
compel him to pay.(‘’> This adds an element of uncertainty to the sufB- 
ciencj' of his deposit but if he wishes to take no risk of the deposit being 
found insufficient, he has to pay not what is due to the mortgagee but what 
the mortgagee says is his due. If there is a dispute which he must settle 
before payment, his only remedy lies in a suit for redemption. (§ 2080.) 
The mortgagor may make a tender out of Court, and if it is refused, a 
deposit. In that case interest will cease from the date of the tender/®^ 
The question whether the mortgagee is entitled to charge interest inclusive 
of the days of the mortgage and withdrawal w'ill be found discussed under 
the next section. (§ 2090.) 

2072. Tender by Deposit.—Oul of solicitude for the interest of a 
mortgagor, the Legislature has provided means to enable him to effectually 
discharge his liability by making a deposit of the mortgage-money in Court. 
As remarked before, the remedy provided by this section is one of the three, 
provided for him in the Act, for (a '/ under section 60 the mortgagor may, 
under similar circumstances, pay or tender the mortgage-money out of 
Court, or (b) as provided in this section deposit the same in Court, or («) 
under .section 91 institute a regular suit for redemption. He is not confined 
to any particular remedy, and is at liberty to resort to one or the other 
ns he may choose. But the remedy under section 60 is open only to him. 
nnd not to any other person entitled to institute a suit for redemption. I® 
order to save "the difficulty of having to prove that the tender was a proper 
one and to ensure cessation of interest, it is alw’ays preferable to * 

deposit in Court(®) which to be valid, must be made on or after the due 
date,(7) or at any date, then payable. The deposit will only entitle tp® 
mortgagor to discontinuance of interest if it is otherwise sufficient to dis¬ 
charge the mortgage: where, for instance, under the terms of the 
deed, the mortgagor was bound to put the mortgagee in possession of tp 
mortgaged properties, the former cannot deposit the mortgage-money i® 
Court before first giving possession to the mortgagee.This section V^’ 
supposes that the mortgagor when he deposits money under this section has 



(1) Dwarka Perehad v. Sheo Ambar. 15 
I.C. (A) 692 ; contra Pant Ram v. Tarbhan- 
dan (1922) Oudli 17. 

(2) Jamahed v. Burjorji. 40 B. 289 P.C. 

(3) TadepaUi v. Sri Bahmu 44 M.L.J. 
534; (1923) M.533. 

(4) Ayyahutti v. Periya Sicami, 39 M. 
679 ; Tarachand v. Narayan, 18 N.L.R. 47 ; 
(1922) N. 199. 


f61 Btduruhota v. OomdimaVa, 

308 ; 38 I.C.. 296. ^ ^ 

(0) Ram Nafh v. Oopat Chandra, 8 C.w. 
.. 163 (156). 

(7) Eshahug v. Abdul, 31 C. 183. 

(8) Bayya Sao v. Narnnya, 35 M. l 
lUonii V. Krishnaji, 26 B. 312 ; 

Hart, (1887). B.P.J. 316 F.B.: 
Anandram, (1889) B.P.J. 61. 


MORTGAGE. 


1410 


8. 83.] 


a valid right to redeem, and is not atU'inpting to oxercist- llie riglu of 
redemption in a manner country to the provisions of iho contract l)Ct\\i-i.n 
the parties. 


2073. It is conceived that a deposit must satisfy all the requirements 
of a valid tender/i> since deposit is nothing but a tender through the 
agency of the Court. The amount which the mortgagor must deposit is that 
remaining due on the mortgage and includes interestt^) iuid such other 
sums which the mortgagee is entitled to add to the mortgage-money.<3) 
And the fact that the mortgagee had obtained a decree for the interest is 
no reason for not depositing it.t^t A tender of a fraction of the amount 
due is ineffectual whore the mortgagor admits more to be due than is 
tendered, but if it is made in the belief that it is the whole amount due. 
it may be good pro /flji/o.ts) (§§ 1514 —loin.) 


2074. But the mortgagee is not bouml to accept an insufficient tender 
as good pro As a general rule the amount deposited should not 

be less than that duo, but it may b<' more; ovniv ninjim in ae 

wiinu8.t^> But a tender of a bank-not»- or coin of n larger amount than the 
sum due, requiring change, is not a gixjd lender, since the crcflitor mav be 
unable to take what is due and return the balance.<8) Hence if no objection 
is made on the ground of. change the tender is good.(8) A deposit may, 
it is said, be made by two or more instalments, as it does not contravene 
the provisions of this or the next section.But such a deposit can 
scarcely be said to be of “ the amount remaining on the mortgage " and 
which would seem to indicate that the payment must be of the whole 
amount due at the time of the deposit. At all events, the mortgagee is 
not bound to take notice of such a deposit, unless it is sufficient to discharge 
his debt.01) The nu)rtgagor is not bound to deposit the mesne profits fo 
which the mortgagee may have become entitled on account of his being 
kept out or possession on account of the wrongful act of the mortgagor 02 ) 
But- it has been held that where the mortgagee accepts i1k* money paid into 
Court and relinquishes possession of the mortgaged property he must be 
taken to have waived his lien on account of any sum due on the mortgage 
which he cannot recover in a separate suit by sale of the mortgaged property’ 
although he might bring a simple money-suit if the amount sought to be 
recovered was paid to save the property from forfeiture or sale tW The 


(1) Aa to wliioli Bee b. GO ($$ l/iI4« 

(2) Hewanchnl Singh v. Jrnvahir Singh, 
16 C, 307, P.O. 

(3) Atutndi Ram v. Dur Najaf Ali, 13 
A- 196. 

(4) Hewanchal Singh v, Jawahir Singh, 
16 C. 307, P.C. 

(6) Di^n V. Clarice, 5 C.B , 366 ; Hafi 
Abdut Rahanuin y. Haji Noor Mahomed, 
16 B, 141 <140), Bui see b. 84 comm, poet, 

(6) Bataram v. Nanuram, I O.PX.R.* 
164 : Rupehnnd v. Pannalal, 14 C.P.L.R., 
49 (62). 

(7) Wade*4 ease, 6 Rep., 116; Dean v. 
James, 4 B. A Ad., 646; *'The ^^reeter 
Inoludea the lee* Baikutiia Noth v. Be- 


»wU Biluiri, 29 C.L.J. 250; .-jl I.C, 1,1 
SuhratHaniu v. Xamyonaetmini, 34 MLJ 
I.C. 638 ; Tadepalli v. Sri Batueu. 
44 M.L.J. 534; (1923) M. 639. 

(8) Be BeUerhee v. Davvt, 3 Camp., 70; 
ftfjhineon Cooke. 6 Taunt. 330. 

(9) y. Bee^. 6 M. * W., 308 ; 
Black V. Smtlfi, Peake. 127. 

(10) liuqhtib V. Bhchxn, 8 C-W-N., 210. 

(11) Behari Lall v. Bam Okx4Jam. 24 A. 


(12) Bame^hwnr Sibgh V. Kanahta Saha. 
3 A. 663. F.B.; followed in Allah Baksh v 
Sada Sukh, 8 A. 182. 

(13) Anatidi Bamv. Dur Xajaf AH,' 13 
A. 106. 



142(> 


TRAN'SFKU Of PUOPEKTY. 


[ 8 . 83 . 


cii^posit tiiay be made in the currency in which the debt is contracted, 
ami if the mortgagor pays in the coin of the realm,(2) he must allow for 
till- (lift'c-reiice in value l)etueen the currency in which the debt is contracted 
and that in which it is paid. 

2075. Conditional Tender.—A tender must be unconditional<*> 
( : IdlO) but a tender under protest, reserving the right of the debtor to 
disput<‘ the amount due. i- a good tetuler if it does not impose any condition 
on the creditor,and tlie mortgagor is entitled to recover the excess so 
paid to the mortgagee.Payment xmder protest is not conditional, 
because the protest merely obviates the effect of payment as an admission, 
and does not impose any condition on the acceptance.But where in 
making the deposit the mortgagor prays that the amount should be paid 
"ut to the mortgagee on his producing certain deeds, the provisions of the 
Si ction are not comput'd with.^^^ tender is not unconditional where it 
is uiiuie by one who lias contraete<l to purchase the equity of redemption 
contlitional on the endorsement cancellation and delivery to him of the 
mortgage-deed.So also where the mortgagor, without placing any 
actual restriction on its being paid over to the mortgagee, with express- 
notice denies the mortgage, and threatens to sue to recover hack the money 
so deposited.But the fact that a certain sum of money deposited and 
.■tcci'iiti'd by the mortgagee ns the full amount due. is afterwards denied by 
him to he the full amount and that the tender is accompanied by a clami to 
a registered receipt (to which the mortgagee agrees) and to the return of the 
title-deeds, does not render the tender conditional, and therefore invalid.^ 

.\ deposit accompanied by a petition that the money might be retained m 
Court until the decision of certain objections made by the mortgagor, is 
not valid.Nor is a deposit made to the credit of the mortgagee and a 
third person, even though the latter be the mortgagee’s pleader, but 
Inasmuch as such a deposit involves his concurrence to withdrawal by the- 
mortgagee, the deposit cannot be held to bo unconditional.As the Court 
r.hscn-ed; "The section confers on mortgagors an exceptional privilege, 
which other debtors do not enjoy, of paying the amount of their debt loto 
Court and so relieving themselves of any further liability. An exceptional 
privilege of the kind, however, must not be abused, ana a mortgagor who 
does not strictly observe the provisions of the section, but makes a payment 


(1) Trimbak Jivaji v. Sakharam, 16 B. 

5 no. 

(2) Trimbak Jivaji v, Sakharam^ 16 B. 
(602); Indian Coinage Act (XXIII of 

1870), 12, 13* 14. See now as amended 

hy the Indian Coinage and Currenev Act* 
1899 (Aot-^XXn of 1899), by which “Gold 
Coins ” whether coined at Her Majesty’s 
Boyal Mint in England, or at any mint 
established in pursuance of a proclama* 
tion of Her Majesty, as a branch of Her 
Majesty^s Boyal Mint, shall be a legal ten* 
cler in payment of an account at the rate 
of fifteen rupees for one sovereign* Ib.^ 
s. 2. [The Act came into force on the 
15th September, 18991, 

(3) Prannath v. Rookea Begum, 7 M.LA., 
3 23 ; S. 38, Indian Contract Act (IX of 
1 872). 

(4) Oreenu^cod v. Sutcliffe, [1892] 1 Ch., 

], 


(5) Juggulputiee Swgh v. Madho 

(1855) S.D.A., 54. 

(6) Scott V, Uxbridge Railu'cy 

L. R.C.P.. 596 ; Manning v, Luntu ^ ® 

K. 13 ; Sweny v. Smith, L.R., 7 
Oreenu'ood v. Suielffe, [1892] 1 Cli.* 

{!) Nanu v. Manchee, U ^ 

Achate Sankeran, In re 29 I,C, (M) 

(8) Varadarajatu v, Dhanalakehm^^ 

M. L.J, 366; 26 I.C, 184. . 

(9) Abdoar Rahman t. VV a'^ 

225 ; Prannath v. Rookea Begum. 7 

323 ; Makhan Kuar v, Jasoda Kuar, o 

^99. A ^67, 

(10) Kora Nayar v* Ramappa, 

(11) jy^o&ti«90 V. 

76 ; confirmed in Oolucitnonee \ > A 

W,R,F.B., 14. oA A 2Ql 

(12) Debendra Mohm\ v. Sana, 26 A. 

(294). 
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which involves- the necessity of decision of the Court us to the rights of 
{KU'ties other than the mortgagee, cannot regardetl as having made the 
payment within the meaning of the section.tt' It is. of course, no deposit, 
when there is no direction to pay it to the mortgagee or when for w ant of 
definite instructions it is not available to hiin.t^t Where the deposit is 
sought to he made on tlu* last day bi-fore his riglit would l)e barre<l. and the 
Courts arc closed, he can make it on the next open day.^^’ With regard to 
payment it is provided in the Indian Contract Act^'’* that " an offer to one 
of several joint promisees has the same legal consequences as an offer to one 
of them." and hence tender of payment to or refusal by c>ne of the several 
mortgagees has in law the same effect as if the tender or payment was 
made to or refused by all of them jointly. 


2076. A mortgagor cannot deposit money unless he puts the mortgagee 
in possession if required by his contract.A di*posit oit account of 
disputing claitnants to the deceased mortgagee’s estate is good and gives 
the mortgagor the right to stie for the possession of the mortgaged property. 
Where a fleposit is made to the credit of persons who are entitled to it in 
addition to those who are not, and the fortner are thereby provcntetl fron^ 
<irawing it. the deposit is invalid, and cannot avail the mortgagor in a 
subsequent suit for redemption.(8^ The mortgagor need not deposit if the 
creditor has dispensed with the tender, T'hus if he claims too much or sets 
up other claims, or so conducts himself us to show that a tender even if 
made will not be accepted, the mortgagor nee<l not make it.O^ In a valid 
plea of tenrler the mortgagor must, however, show his continued readiness 
to pay.<i®> and where the mortgagee refuses to receive the amount, it is a 
fit case in which deposit should be made iu Court.An offer by letter 
unaccompanied by money actually produced for paymentCi*) or a mere notice 
in a newspaper by a mortgagor to a mortgagee to receive the mortgage-debt 
is not a sufficient tender.<1^) nor is a mere willingness to pay equivalent to 
a tender, and a fortiori it cannot be held equivalent to a payment in Court(l‘*> 
whicdi implies that, once deposited, the money is not withdrawn but remains 
in Court and is available for payment to the mortgagee.A cheque even 
of a man of credit is not a good tender in law and need not be accepted, 
Imt if it is once accepted, then the payee is bound by it unless it is dis¬ 
honoured, 


(1) Heb-»n<lr» Mohan V. Sons, 26 & 291 
(1124). 

(2) <‘f. ■f'ur'thir Singh v. J^/chmrtn, !♦ 
C.W.N. 74r>. P.C. 

(3) t)nhf.e llawoot v. Hefrnmun. 8 W.K. 
223. 

(4) Act IX of 1872. fl. 38 (3). 

(5) liarlter v. Ranutna, 20 M. 401 (464): 
following Wallace v. KeUalt, 1 M. and W 
264. To the same effect Dixon v. Clarke, 
h C. H.. 366. 

(6) Ihnjya Sao v. Noro«»«flri. 85 M. 209. 

(7) Rum Sumran v. Sahipzada. (1885) 
A.W.N.. 328. 

(8) Atuilhaoi v. Paihumma. 23 

M. 510. 

(9) Chilikani v. Venkata Subadtyamnui. 

46 M. 108 P.C.; Searfe v. Morgan, 4 M. & 
W.. 270; The Norway, B. * L-, 409; 
Kertord v. Mondti, 29 E*., 303. 


(10) Rivers v. Griffiths, 5 B. & Aid., 630; 
Addison on Contracts (9th E'^*.). p. 162. 

(11) Chapman v. Hicks, 2 C. & M. 633; 
Dixon V. Clarke, 5 C.B.. 365 (377) : Coorc 
V. CaUau-ay, 1 Ksp., 116; Huji Abdul 
Rahman v. Haji Soor Mahomed. 16 B. 
141 (ISO). 

(12) Chetan Das v. Oobind, 12 ’A.L.J., 
111 . 

(13) Pandjiravv. Naroji, (1881), B.P.J., 
57. 

(14) Kraus v. Arnold, 7 M 50; P.C.; 
T^atherdale v. Sweepstone, 3 C, ic P., 
342: approved in Haji Abdul ■Rahman 
V. Haji Noot Mahomed, 16 B. 141 (160); 
Kaniya v. Devapa, 22 B. 440. 

(15) Krishnaswami v. iPhippa Rama- 
swami, 8 I.C: (Mad.), 703. 

(16) JohnsUVM V. Boye, [180^1, 2 Ch., 73 
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2077. Who may deposit.— L'udei* this section not only the mortgagor 
but any other person entitled to redeem may make the deposit in Court. 
Per.sons who are so entitled are enumerated in section 91. A prior mort¬ 
gagee who has foreclosed his mortgage without impleading the pusine 
mortgagee may make a deposit under this section so as to redeem his 
moitgage.(i) Ihe mortgagee is not bound to accept a tender made bv 
a stranger or by one entitled to redeem, for, as against all but such persons 
he has a right to hold the property.(ri So conversely a tender must be 
made either to the principal whose business it is to consider Tt or to his 
authorized agent, and a tender made to a person who disclaims authority 
to receive it. it is made at the niaker’s risk.(3) The deposit cannot be 
ma<le until after the mortgage-money has become payable, that is. until 
the date hxed m the mortgage for re-pajmient and before the mortgagor’s 
suit for redemption is barred, for, if the mortgagor cannot redeem, he cannot 
tor obvious reasons be allowed to make a deposit. 


2078. Ihc deposit may be made in the Court in which he might have 
In what Court, ‘“stifuted his suit for redemption. Such Court is the 
. Court of the lowest grade of competent jurisdiction to try 

tfie case.<4) situated within the district in which the property is situate.ts) 
-'\tter the deposit is validly made in the proper Court, the liability of the 
moi giigor to see to the appropriation of his money ceases, the Court being 
lequired then to issue a written notice to the mortgagee which mav be served 
upon him or his agents,(*) or the curator of his property in the case of his 
iucompetency.( > It has been held that this section must be read in con¬ 
junction with sections 67, 86 and 88. Consequently, after one Court has 
aken cognizance of a suit by a mortgagee for the enforcement of his security, 

the mortgagor cannot deposit the mortgage-monev in another Court under 
this section.(®) 


fv, Notice.— The form of notice prescribed by 

the Calcutta High Court under section 104 will be found printed under that 

r ■ nnortgagor had made the deposit it is said to be the duty 
of the Court to issue notice, as provided in the second paragraph. It is said 
to be no part of the mortgagor’s duty to see that the notice is served.t«> 
nut unless the niortgagee has notice of the deposit the interest will continue 
and It seems clearly the mortgagor’s interest if not his duty to see that 
notice IS served on the mortgagee. It is quite open to the depositor to send 
iwtice of the fact by registered post in which case interest will cease as from 
the date of its receipt. The mortgagor paid the monev into Court and issued 
notices to the four sons of the mortgagee but before all of them could be 
served he moved the Court to dismiss his petition. It was held that there 
was no proper tender and interest did not cease to run.O®) 

2080. Court»8 Power in Case of Dispute _The summary jurisdiction 

posspsed by the Court while exercising its power under this section (1872) 
precludes it from going into the question of suflBciency of the deposit, if it is 


(1) Para.9 Ram v. Pandohi, 44 A. 462. (6) S. 102. 

.. V. Bird, 1 Vem., 182 ; LatU (7) S. 103. 

’ (8) Btii/ya Sao v. Narsinga, 36 M. 209. 

oo'tj RuUonbai v. Fraw lee Factory, (9) Nibaran Chandra v. Parbati, 60 

« T.C. (C.) 4.54; Jiva Ram v. Khem Koer. 

vit) Procedure Code (Act (192.3), A. 24. 

(10) Venl-aie3iLiirudu y. Bala Tiru- 

(5) b. 16. xb\d. pura, (1915), M.W.N., 763 ; 30 I.C., 769. 
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challenged by the mortgagee. Nor is it fur tlie Court to construe the inort- 
g^e-deed and calculate for the parties the amount really due. since no 
decision given by it can be final, and without which its action would be 
purely officious warranted neither by the terms nor the spirit of the rule. 
Its chief and only function is that staled in the second i)urugruph. If the 
mortgagee receives the money, the Court must pay it over to him in full 
satisfaction of the mortgage and make the mortgage-deed over to the mort¬ 
gagor. If there be any dispute as to the amount due or the person it is pay¬ 
able to. the Court must stay its hand and leave parties to their legal 
remedies. In such case if the deposit is good and sufficient interest will 
cease, even though the mortgagee may not withdraw ittD and if on account 
of disputes between the mortgagees he does not get back his property he will 
bo entitled to mesne profits.It is the duty of the depositor to see that 
a duly qualified guardian is appointed and interest does not cease until such 
guardian has received notice. 


2081. If the mortgagee is a minor or otherwise incompetent to contract, 
the Court, has under section 103, power to appoint a guardian ad litem and 
serve notice upon him and till this is done interest on the money does not 
cease,<'*> Some care is required to appoint a duly qualified person to act for 
himt^) as his receipt would amount to a valid discharge of the debt.^^’ It is 
the duty of the mortgagor to see that a proper person is appointed his .minor 
mortgagee’s guardian. Until he does so. he cannot be said to have com¬ 
pletely performed his part, so as to exempt him, from payment of interest,<"0 
Where on the death of a mortgagee, the triortgagor deposited the money in 
Court, giving notice to two rival claimants and the Court paid the 
money to one having no title at all. it could not affect the discharge which 
the mortgagee had validly received under this section.(®) The money 
deposited by the mortgagor is held by the Court on the terms on which it is 
deposited, and the mortgagee is only entitled to withdraw it upon fulfilling 
the conditions laid down in this section, that is, if he accepts the money 
deposited in full discharge of his mortgage and is in return willing to deposit 
the mortgage-deed, if in his possession or power.Where, however, a sum 
found due in a suit for redemption by the mortgagor is deposited by him 
under this section for payment to the mortgagee, it is his duty to withdraw 
it without jirejudice to Irs pending appeal either by arrangement, or with the 
sanction of the court, which should be given a matter of course. If he 
fails to adopt this course, he runs the risk of losing the deposit if it lapses to 
(fOvernmcnt.(’®> But even if the mortgagee withdraws the money without 
leave, being misled by the terms of the decree and is prepared to repay or 
redeposit it, or Ls at least willir.g to do so, he should not be prejudiced in 


(1) Oovindan v. Chruvanna, 35 M.L.J.. 
313; 43 I.C. 120; Hardhar \\ Sheo Singh, 
10 O.C. 145; 30 I.C. 814. 

(2) Nngatfuil V. Arumugfttn PilUii, 44 
M.L.J.. 302 : (1023). M. 354. 

(3) Kannu Mnl v. Indrapat, 19 
803 ; 64 I.C. 007. 

(4) Khnnu Mat v. IruUrpal Singh, 19 
A.L.J- 303, 04 I.C. 907 ; affirmed O.A.; 
Khunnu Mol v. Inderpat Singh, 45 A. 
273 ; Sheo So ran v. Rom Lagan, 19 A. 
L.J.. 852 ; 64 I.C. 413. 

(5) Shiw V. Monoharlot, 10 O.C. 201. 

(6) Rom Rumron v. Sahibzado, (1885) 
A«W.N., 328. 


(7) Pandurang v. Mahadaji, 27 B. 23* 

(8) Rum Sumran v. Sahibzada, (1885) 
A.W.N., 328 ; Pandurang v. Dadabhoy, 
20 B. 643. 

(9) Henc*e till this is done the money 
cannot be attached as of the mortgagee, 
Mothair v. AhmaUi, 29 M. 232 ; Rone 
Chnndru v. Kteho Bait, 30 C. 840 (856.) 
P.C. 

(10) Champtii Singh v. Jangu S\i%ghf 
16 C.W.N.. 793 P.C.; 16 I.C. 830; confra 
jMtl Singh V. PUam Singh, 25 A. 179; 
followed in Mothnir v. AhmaUi, 29 M. 
232; deemed o%*erruled. 
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his appeal.Another effect of deposit on the mortgagee is that the 
interest on the mortgage ceases as from that date,(2) and he cannot then 
institute a .suit to enforce his mortgage. Where a deposit is once dul;v made, 
tlic fact that the legal representatives of the mortgagee are not qualified to 
withdraw tlie amount does not affect the mortgagor, for the interest will 
(•case to run as from the date of the deposit, whether there is any one com¬ 
petent to withdraw the money or not.(3) He becomes also liable to the 
mortgagor for his gross receipts from the mortgaged property.('>) 

2082. Effect of Withdrawal.—if lie withdraws the amount and delivers 
possession of the property, it has already been slated that he cannot then 
enforce his hen which he may have had on the property on account of pay* 
nient by him of the^ Government revenue.(5) if the mortgagee pleads insiitti- 
ciency of the deposit, the Court in England is entitled to make an inquiry. 

appears to be reserved to the Courts in this country.f^’ 
(9 there is nothing to preclude the mortgagor from waiving any 

of the conditions implied by the section. He may, for instance, permit the 
mortgagee to withdraw the money without prejudice to his claim for a larger 
amoimt, ^ In such case the Court s.hould indorse payment and returi? 
the mortgage-deed to the mortgagee. The delivery of the discharged mort- 
gage^eed is however, not a condition precedent to the validity of withdrawal, 
for the mortgagee is only to deliver the deed “ if then in his possession or 
po\\er. But, of course, the Court has to be satisfied that the non-delivery 
IS not due to the deed being otherwise charged or sub-mortgaged. The 
unconditional withdrawal of the deposit by the mortgagee, is tantamount 
to redemption of the mortgage in respect of which the deposit is made. He 
mii^st give up the deed and cannot then sue for any payments made by him, 
and which he might, under the law be entitled to add to the mortgage 
money.( ) Since the tender and acceptance of the mortgage-money postu¬ 
lates the relationship of mortgagor and mortgagee it follows that by 
acceptance the mortgagee is deemed to acknowledge the title of the 
depositor.(iW It has been stated before that the mortgagor may permit the 
mortgagee to udthdraw his deposit wihout prejudice, but it is a variation of 
the procedure which could not be extended. For instance, it is obvious that 
the mortgagor could not deposit any money for payment to the mortgagee 

a case, it is open to the mortgagor to make his 
tender without the inervention of the Court. The mortgagee is not bound 
to accept an insufficient deposit, but if he does he is bound to give up the 
deed and forego any further claim bo may have. The petition filed under the 
section and the order passed thereon are not proceedings in a regular suit, 
and from the mere direction that the petition be verified in the manner 
prescribed by law for verification of plaints does not warrant the inference 
that ths order made upon ife has the force of a decree in a regular suit. 
Hence the mortgagor’s promise subsequent to the deposit to convey some 
lands to the mortgagee, w’ho on that assurance accepted the deposit, can be 
specifically enforced, the petition and the order thereon being no bar to the 


(1) Dat Singh v. Pital Singh, 25 A. 
A. 179. 

(2) 8. 84 ( 9 .t'.), but see para. 2 of s. 84. 

(3) Pandurang v. Dodabhoy, 26 B. 643. 

(4) S. 76 (») ; see comm.; Rukhtnini 
at V. Vertic/iiesh, 9 Bom. L.R., 958. 

(6) Anandi Sam v. Dur Najaf Ali, 
13 A. 195. 

(6) Sharpnell v. Black, 2 Eq. Ca. Abr.. 


604. 

(7) Of. Tarat/ya v. Picltayya, 13 M. 316. 

(8) Hardayai v. Pirihi Singh, 32 A. 
142. 

(9) E g. under Ss. 72. 76 ; Anandi Sam 
V. Dar Najaf AH, 13 A. 196 ; Balaram v. 
Najturam, 1 C.P.L.R., 154. 

(10) Sunthara v. Shadi^ 1 A.L-J.* 
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suit under o. 54. r. 5 or huv t*ther section of tlu- fivil l‘n.ei-dnn- Coclc.'"' 
Heading section ()7 together with sections 83 jin<i 84<2* the Mailnis lligli 
•Court has held, that *' it was not intended to take away the plaintiff s right 
•of suit before there was notice to him or knowledge on his part of tlie 
•deposit.” Hence where the defendant paid n^oney intG Court one day 
'previous to the institution of the suit on the mortgage, but the notice under 
tlie section was not served »ipon him before he filed liis plaint and he was n<>t 
aware of the deposit at the time he filed it, it was held that he was not 
•precluded from proceeding with the suit, and was entitled to a decree as 
In a confession of judgment with full costs.Tlie relationship of the 
mortgagor and mortgagee does not cease with the deposit If the deposit 
was sufficient, b\it the mortgagee declines to accept it. tho interest ceases 
•even though the mortgagor withdraws the deposit. 


2083. Premature Deposit —In order that a depf)sit may be valid, it 
must be made ” at any time after the principal money has become pay¬ 
able.” What significance is to be attached to these words has been already 
the subject of a previous discussion (|§ 1486—1519). It may here suffice 
to state that a deposit in Court before the due date is not a valid tender 
of the debt.W A decree provided that if the mortgagor committed a default 
in the payment of Tls. 300 on the 7th October 1897. the mortgagee should 
be entitled to take possession. The mortgagor having committed a default, 
the mortgagee became on that date entitled to possession, but which how¬ 
ever he did not got til! the ;Jrd .•\pril 1898. In the meantime, however, 
•on the 19th March, the mortgagor had deposited the mortgage-amount in 
•Court under this section. On the question arising ns to whether the tender 
so made had effectvially redeemed the mortgage, it was held that since the 
right to redemption could accrue only after the mortgagor had delivered 
possession to the mortgagee, the tender made on the 19th March was 
premature and ineffecutal 


2084. Does Delivery of Deed create any Right? —The provision that 
on accepting deposit the mortgagee must deliver up the mortgage-deed to 
•the mortgagor ” or such other person as aforesaid,” may occasion some 
difficulty. So far ns regards the mortgagor, redelivery of the deed may be 
regarded as symbolising cancellation of the mortgage, but it is scarcely so 
regarded in section 60. under which a much more elaborate procedure is 
prescribed on the discharge of a mortgage. Of course, if the mortgagee is 
in possession or inorc has to be done beyond the delivery of the deed, the 
mortgagor would have to institute a regular suit. Similarly, a person 
•entitled to redeem may not get all he want® by resorting to the procedure 
of this section, .\gain, delivery of the deed is out of the question where 
the deposit is made after a suit on the mortgage, and in which case, the 
henefit to the other person from payment under this section would still 
"be more problematical. 


(1) Act V of 1908. 

(2) Now O. V.. r. 4 : O. V.. r. 20 
(2); O.V., r. 20 (3). Act V of 1908. 

(3) Sitaramayya v. Venkatramftniui, 11 
M. 371 ; Bayya Sao v. Narnngn, 36 M. 
200 . 

(4) AhmaduUal v. Ahdur Rahim, 45 A. 
S92 ; BaJaaidhantam v. Ptntmnl, 27 M 

476 { 27 I.C. 162. 


(6) Hvkam Singh v. Rnhu Lai, 44 A. 
198. 

(6) BAohug Molla v. Abdul. 31 C. 183* 

(7) Ram Swiji v, Krishnnji, 20 B. 

312 (316) ; followinp' Toni v. Hari. (1887) 
B.P.J.f 315, P.B.; Malhar v. Anagram* 
(1889), 51 ; followed in Bayya 

Sao V. Nar^ingn. 35 M. 209. 
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2085. Limits of the Eule.—As this section relates only to a deposit 
made of money due on a mortgage, the Court is incompetent to receive it if 
it is paid towards a simple money-bond, and if the Court accepts such deposit 
and issue notice to the creditor it will not be valid tender. 

84. When the mortgagor or such other person as 
Cessation oi aforesaid has tendered or deposited in the 
interest. Court Under section eighty-three the amount 

remaining due on the mortgage, interest on the principal 
money shall cease from the date of the tender or as 
soon as the mortgagor or such other person as aforesaid has 
done all that has to be done by him to enable the mortgagee 
to take such amount out of Court, as the case may be. 

Nothing in this section or in section oighty-three shall 
be deemed to deprive the mortgagee of his right to interest 
when there exists a contract that he shall be entitled to 
reasonable notice before payment or tender of the mortgage- 
money. 


2086. AnaUx/ons Law. 
2088. Meaning of Word^. 


2089. 


SYNOPSIS. 

Paragraphs. 

Effect of Deposit 
upon Interest. 


2093. Eotice when « 
quired. 


2086. Analogous Law. —This section is supplementary to section 83, 
to which reference should be made for a fuller commentary. 

With the section may be compared the following section of the Indian 
Contract Act: — 

38. WJiere a promisor has made an offer of performance to the promisee, 
offer has not been accepted, the promisor is not responsible for non*performaiice, nor does 
he thereby lose his rights under the contract. 

Every such offer must fulfil the following conditions :— 

(1) It must be unconditional. 

(2) It must be made at a proper time and place, and under such circumstanc^ thM 

the person to whom it is made may have a reasonable 
ascertaining that the person by whom it is made is able and willi^ ^ 
and then to do the whole of what ho is bound by his promise to do. 

(3) If the offer is an offer to deliver anything to the promisee, the pr^isee 

have a reasonable opportunity of seeing that the thing offered is the tome 
which the promisor is bound by bis promise to deliver. 

An offer to one of several joint promisees has the same legal consequences as an offer 
to all of them. 

Illustration. 

A contracta to deliver to £ at his warehouse, on the Ist March 
cotton of a particular quality. In order to make an offer of performance . j.- 

stated in this section, A must bring the cotton to B*8 warehouse, on the appoin .. 
under such circumstances that B may have a reasonable opportunity of bales, 

that the thing offered is cotton of the quality contracted for, and that there ar__ 


(1) Eshahuq Molla v, Abdul 31 C. 183 (185). 
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The effect of deposit in regard to iuteresl is the same lu re as in 
England.<i> And the provisions of the Bengal Tenancy Act(2) would appear 
to be nowise different.t^^ 

2087. Principle.—By depositing the money the mortgagor has done all 
that has to be done by him to enable the mortgagee to take such amount 
out of Court, and, therefore, he is no longer bound to pay him interest unless 
payment was stipulated to be made after reasonable notice, in which case 
the section provides for its continuance. It must be noted that the interest 
ceases from the date of tender or in case of deposit not from the date of 
deposit but from the date he has placed the mortgagee in the position to 
withdraw it. which must be at least from the dote of service of notice or 
knowledge of it by the mortgagee.This fixes the date and avoids the 
uncertainty that would have been involved in fixing for its cessation the 
date of service which may be evaded by the mortgagee. But where the 
deposit is inadequate it does not entitle the mortgagor to tlic benefit of the 
section even pro tantoA^'^ 

2088. Meaning of Words. — “ Such other person as aforesaid i.c., 

as mentioned in section 83. “ Tender: ’’ See sections 60 and 83. 

“ Deposit: ” See section 83. 

" Nothing in. this section, etc.: ” this is in accordance with the last 
but one paragraph of section 60 (q. v.), 

2089. Effect of Deposit upon Interest. —Tins section provides that 
interest on the principal money shall cease from the date of the tender or 
deposit of “ the amount remaining due on the mortgage.” Hence where 
the mortgagor deposits an amount which falls short of the amount actually 
due. by however a trifling sum. a few pics.<« a few annas or a few rupees, 
presumably interest does not cease pro fanto.W But in an elaborate 
judgment Tclang, J.. has drawn a distinction between such paymonl when 
made under the belief that it was the entire sum due, and when made 
knowing more to be due than is tendered. In the former case he would 
not allow interest pro tanto, and in the latter case, following the English 
cases,(9) he would hold that the partial tender being bad. the mortgagee is 
entitled to interest.(W But it is submitted that the view taken by the 
Bombay High Court is scarcely fair to the mortgagee, or supported by the 
language of the section, since there seems no reason why the mortgagee 
should suffer for the mortgagor's mistake. As is manifest from the section, 
a condition precedent to the cessation of interest is the tender or deposit of 
” the amount remaining due on the mortgage,” which means, of course, 
the whole amount legally due and recoverable from the mortgagor. The 


(1) Fisher, § 1851. ritiiiK LuUon v. Itof/tl. 
2 Ch. Cae.. 20ft; Roberts v. Jeffreys, 8 
L.J. Ch.. 137 ; Cliff v. Wordsu-orth, 2 Y. 
& C.C.C.. 598; Kinmiird v. Trollope. 42 
Ch. D., 610; Bank of New South Wales 

V. O'Connor, 14 App. Ccm., 273 (284). 

(2) 8. 67, Bengal Tenancy Act (VIII 
of 886). 

(3) Kripa Sindhu v. Atiandtt, II C. 

W. N., 983. F.B. 

(4) Haii Abdul Rahman v. Haji Noor 
Mahomed, 16 B. 141 (147, 148); Deo Dar 
V. Ram Autar, 8 A. 502 (608). 

(6) Deo Dot V. Ram Autar, 8 A. 502. 


(6) Subbai (Joutulan v. Pnlani, 30 M. 
607 ; 34 I.C. 826 ; (deposit short 

by 9} pies held improper). 

(7) t)ehi Prasad v. Katlar Singh, 19 

.^.L.*!., 682 : 63 I.C. 66.3 ; Subbai Ooundan 
V. Pnlani, 30 607, 34 I.C. 826. 

(8) Dto Dot v._ Ram Autar, 8 A. 602 
(608) : Rehari ijal v. Riim Qhulam, 24 
A. 461 : Oaurishanker v. Abai Jafar Khan, 
3 O.L.J.. 204 ; 34 I.C. 690. 

(9) Dixon V. Clarke, 5 C.B.. 365 (379); 
Henuood v. Oliver, 11 B.D., 409. 

(10) Haji Abdul Rahman v. Haji Noori 
Mahotned. 16 B. 141 (148). 
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ease- is. of course, different where in a regular suit the Court decrees u certaici 
sum as due which the mortgagor deposits and the mortgagee withdraws,. 
Init which was s\ihs<‘qucntly riused in appeal, in which case, interest would 
>tn|] t.ti the sum received which would operate us satisfaction of the mort- 
/<»(( But the case might be different if the money was withr 

• Irawii without prejudice to his right of appeal.< 2 ) iiinount due on the- 

mortguge naturally in dudes the interest and other incidental charges which 
till- mortgagee may add to the mortgage-money, where interest was payable 
“ from this day. until payment of the whole amount." interest in the 
aljscuce of mercantile custom or usage cannot be charged for cither the day 
till money was advanced or on w’hich it was repaid.<5) 

2090. In the absence of mercantile custom or usage interest cannot 
he cdiarged for either the day the monej' w'as advanced or on which it was. 
ripaid.t^) But a deposit made under the provisions of the last section; 
must include interest of the day of withdrawal.<s) 


2091. Where after a valid tender the mortgagee refuses to act as-- 
provided in the last section, the mortgagor must bring a suit for redeinpti<^, 
the costs of which will have to be paid by the mortgagee,and which the 
former can sot against the mortgage-money payable by him, notwith¬ 
standing any claim that the defendant’s attorney might have against the* 
(let'i-iKlant in respect of the defendant’s costs of suit.t^) and if the costs 
exceed the mortgage-debt, the mortgagor is entitled to obtain possession 
at once of the mortgaged property and to recover the balance of the costs 
against the defendant.(*) Besides the suit for redemption, it would appear 
the mortgagor has no other remedy. He cannot bring a suit compelling the- 
mortgagee to accept the tender, or to recover the title-deeds. A tender wes- 
macle to the widow and adopted son of the deceased mortgagee. The widow- 
disputed the adoption. The adopted son sued on the mortgage and 
good his title. It was held that interest on the money ceased from the* 
deposit.If in such a case the mortgagee be in possession he would be 
presumably ilabie for mesne profits os from that date w*hich might be se 
off in the account taken on the mortgage. 

2092. It has already been seen that a proper tender implies the offer 

of money and not merely the offer of payment witho 
production of the money.But actually produotio 
of the money is not essential w’here it is clear^ t 

even if produced, it would not have been accepted.(§§ - 

1519.) It has been held in Calcutta that a proper 
though improperly refused, would still carry interest unless it 


Tender 

ready. 


ever 



(1) Digambar v. fjnreiidra, 11 C.L.J., 

22a (234). 

(2) lb. p. 235 ; following Bowen v. Owen, 
11 Q.B.. 130. 

(3) Raghuh v. Bftofcfn. 8 C.W.N.. 216. 

(4) Raghab Pntsti v. Bhedmi Sahoo, 
SC.W.N., 216. 

(6) Subbai Ooundan v*. Palani Ooundan, 
30 M.L.J., 607 ; 34 I.C.. 825. 

(6) Dhondo RamncJiandra v. Balkrishna, 
8 B. 190(193). 

(7) Baijnath'v. Juggemath, 4 C. 742^; 
s. 221, Civil Procedure Code (Act XIV 
of 882). 


(8) Sidu V. Bali, 17 B. 32. „ 

(9) Bathai v. Krishna»ifam%, 4B »- 

L.J., 497 ; (1924). M. 669. v 

(10) Savitri v. Madho Rao. (1924), 

285. no k' 

(11) CAeton Das v. Boitad Baron, 

139 ; Buddhv Ram v. Niamat Rat, 4 U.. 
Mhd. Mushtaq Ah v. Bank^ * 

A.L.J., 440; 56 I.C., 991; ^fftkant^ 
Vatsavaya, 34 M.L.J., 488 ; ^ infi. ' 
Sheoratan v. Behari Lai, 45 I.C. (N.). 1^ 

(12) Chelikani v. Sri Rgja Vatsavaya. 
46 M. 108, P.C.; Mg. Po. Tun v. Mg- ^* 
Rha, 9 L.B.R.. 18 ; 33 T-C. 736. 
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shown that the mortgage-money was kept UQomployt*d.^*‘ In ilii> view, 
a tender is then a continuing offer and postulates the eartnarking i>f llie 
money for payment to the mortgagee. If. therefore, after making a vali<l 
tender improperly refused by the mortgagee, the mortgagor employs the 
money or does not keep it ready for payment to the mortgagee, tiun he 
cannot ask for cessation of interest. This is also the view taken by the 


English Courts,though a different rule prevails in Aim-riea vv Iuoh' it is ni>t 
necessary that after refusal of the tender the money should lx- held in 
readiness for payment to the mortgagee.And this view is taken in 
AllahabadW and Madras where relying upon the language of lliis seetiem 
that '* interest shall cease from the date of the tender " it is licdd by no 


means necessary that the mortgagor should after refusal of the tender, always 
keep the money ready for payment.A person <lenying a u-iuler eaiiiMt 
question its validity or sufficiency.<*> An offer of a parl-paynifni after 
demand for payment of the full amount due under the mortgiigo is not a 
valid tender so as to stop the running of interest. 


2093. Notice when required.—The section is subject to the proviso 
that if the mortgagee has contracted for a reasonable notice before n^demp- 
tion. he cannot in violation of his agreement redeem unless after the requisite- 
notice. But the object of the notice being to enable the mortgagee to 6iid 
another security, it is nob required if the mortgagee has waived it by his 
owm action as by demanding paynjont or otherwise.By a rule of practice 
in England, six months’ notice is deemed requisite, or in lieu of notice- 
interest for the same period is usually payable.No notice is. however, 
reqtiircd in the case of an equitable mortgage which is presumed to be 
merely temporary,<^0) but there is of course, nothing against the parties 
contracting.A reasonable notice, is deemed to be necessary even in llic 
case of a loan payable on demand. 


Suits for foreclosure, sofe or redemption. 

85. [Subject to the provisions of the Code of Civil 
p»rtica to Biiiw Procedure, section 437, all persons having an 
lor lotociosure interest in the propertv comprised in a 

iftle ud tedemp- . ii^***j x 

tion. mortgage must be joined as parties to any 


(1) Ram Nath v. Oopal Chandra, 8 C. 
W.N., 163 (156) ; Satlyahndi \\ Mt. Hint^ 
had, 34 C. 223 (228) ; Jajai Turini v. NaUtt 
Cfypal, 34 C. 306 ; Jag Sahu v. Rarn »Sakhi\ 

I Pat. 360. 

(2) OyU^ V. Hat!, 2 P. Wmn., 378 

Cajf V. 2 Y. 4 C.C.C.. 508 ; 

Kinnaird v, Trollope, 42 Ch. D.. 0)0 : 
Lulton V. Rodd, 2 CIk* Ca., 200 ; Edfnond- 
Mon V. Copland, flOlll 2 Ch. 301 (3101 
III which Joyce, J. Isid down that the 
tenderer i« bound to account to tlie 
niortjTAKoe for ony interest he has himself 
made from the money—the view taken 
bein^ tliat after withdrawal of the tender 
it .would be unreasonable that the mort- 
eagor should have and make full use of 
the mortgagee's tnoney without paying 
Hnj interest." . Otherwise interest wan 
charged to mortg a gor dubitenU tfr., 311. 

(3) Revard w Clink, 33 Am. 8. 468: 

Kortriffhi v. Cady, 21 N.Y., 343 ; Wemer 


V. Tuch, 12 K.T., 217, in Jonea, 

$§ 880.903. 

(4) Hakatn Sinah %*. Jhifat Lai, 44 A. 
198. 

(6) Velayuda v. Hjfder Husmyt, 33 M. 

100: Theraruya v. Venkatachala, 40 M. 
804: contra The Varnya Venkatachala,, 

10 M.L.J., 131; 26 I.(. (S.) 90; Ratna 
Koer V. Nanhuki, (1924), 841. 

(0) Afhd. Mozaffar AH v. Anraf Ali, 
26 I.C., (C.) 93. 

(7) Satig Rant v. SorghatuUah,' (1918)' 

P.L.R., 81 ; 46 l.C. 176. . 

(8) Banner v, Berridge, 18 Ch. D., 254. 

(9) Fisher, $ 1499. 

00) Fitzgerald v. MelUrMh, [1892}, I Ch., 
385. 

(11) Coote on Mortgsge(5th Kd.), 1174 :: 

(12) Totne v. Wilson, 4 B. 4 8., 442;. 
Bfighty.\. Norton, 3 B. 4 8., 305; cited 
iji Fitzgerald v. MeUereh, [1892] 1 Ch.,. 
385 (390). 
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suit under this chapter jelating to such mortgage: Provided 
that the plaintiff has notice of such interest.] 

Note.—N ow o 34. r. 1, Code of Civil Procedure, 1908. See part 2. 


Foreclosure and Sale. 

86. [In a suit for foreclosure if the plaintiff succeeds, 

Decree in lore Coui't shall make a decree, ordering that 

cio3ure*^uite. ^n ax'couut be taken of what will be due to 

the plaintiff for principal and interest on the 
mortgage, and for his costs of the suit if any, awarded to 
him, on the day next hereinafter referred to or, declaring 
the amount so due at the date of such deci’ee, 

and ordering that, upon the defendant paying to the 
plaintiff or into Court the amount so due, on a day within 
SIX months from the date of declaring in Court the amount 
so due, to be fixed by the Court, the plaintiff shall deliver 
up to the defendant or to such person as he appoints, all 
documents, in his possession or power relating to the mort¬ 
gaged property, and shall transfer the property to the 

from all incumbrances created by the plain- 
tiff or any person claiming under him. or, where the 
plaintiff claims by derived title, by those under whom he 
claims; and shall, if necessary, put the defendant into 
possession of the property; but 

that, if the jiayment is not made on or before the day to 
be fixed by the Court, the defendant shall be absolutely 
debarred of all right to redeem the property.] 

Note.—R epealed by C. P. C. 11. Now o. 34. r. 2. See Part 2. 

87. [If payment is made of such amount and such 

subsequent costs as are mentioned in section 
Procedure in nincty-four, the defendant shall (if necessary) 
amoMt due”®*'* possession of the mortgaged 

property. 

If such payment is not so made, the plaintiff may apply 
h 1 u Court for an order that the defendant 

for foreclosure, and all persons claiming through or under 

him be debarred absolutely of all right to 
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redeem the mortgaged property, and the Court sliall then 
pass such order, and may, if necessary, deliver possession of 
the property to the plaintiff: 


Provided that the Court may upon good cause shown, 

and upon such terms, if any, as it thinks fit, 
Power 10 enlarge fYom time to time postpone the day ajipointed 

for such payment. 


On passing of an order under the second paragraph of 
this section the debt secured by the mortgage shall be 
deemed to be discharged 


In the Code of Civil Procedure, Schedule IV. No. L29, 
for the words “ final decree ” the words “ decree absolute ” 
shall be substituted.] 

Note.— Now o 34, r., 3. Part 3. 


88. [Id a suit for sale, if the plaintiff succeeds, the 

Court shall pass a decree to the effect men- 
reciee for sale, tioned in the first and second paragraphs of 
section eighty-six, and also ordering that, in default of the 
defendant paying as therein mentioned, the mortgaged 
property or a sufficient part thereof be sold, and that the 
proceeds of the sale (after defraying thereout the expenses 
of the sale) be paid into Court and applied in payment of 
what is so found clue to the plaintiff, and that the balance, if 
any, be paid to the defendant or other persons entitled to 
receive the same. 

In a suit for forceclosure, if the plaintiff succeeds and 

the mortgage is not a mortgage by condi- 
tional sale, the Court may, at the instance 
wit. of the plaintiff, or of any person interested 

either in the mortgage-money or in the right 
of redemption, if it thinks fit. pass a like decree (in lieu of 
a decree for foreclosure) on such terms as it thinks fit, 
including, if it thinks fit, the deposit in Court of a reasonable 
sum, fixed by the Court to meet the expenses of a sale and 
to secure the performance of the terms.] 


Non.—Now o 34, r. 4. See. Part 2 of this 7o1ame. 
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89. [If in any case under section eighty-eight the 

defendant pays to the plaintiff or into Court 
•defendatit pays on the day fixed as aforesaid the amount due 
amount due. Under the mortgage, the costs, if any, 

awarded to him, and such subsequent costs 
as are mentioned in section ninety-four, the defendant shall 
(11 necessary) be put in possession of the mortgaged property; 
)ut if such payment is not so made, the plaintiff or the 
defendant, as the case may be, may apply to the Court for 

absolute for sale of the mortgaged property, and 
shall then pass an order that such property, or a 
sufficient part thereof, be sold, and that the proceeds of the 
sale dealt with as is mentioned in section eighty-eight; 
and thereupon the defendant’s right to redeem and the 
security shall both be extinguished.] 


to 
in 


„ru^fluV: I ^ 99 o* Act. being sections relating 

-6 7 8 in from tins Act, and ore re-enacted a! Order XXXTV, 

Part 2 cj'this Volime "^P^^^t.vely. They will be found set out and annotated 


90. [When the net proceeds of any such sale are insuffi- 
Recovery of oient to pay the amount due for the time 

mMigage. mortgage, if the balance is 

_ legally recoverable from the defendant other¬ 

wise than out of the property sold, the Court may pass a 
decree for such sum.] ^ ^ 

XoTE.—Xow O 34. r. 5. See. Part. 2 of this Volume. 


Redemption. 

91* Besides the mortgagor, any of the following persons 

Who may sue may redeem, or institute a suit for fedemp" 
lor redemption. fion of, the mortgaged property:— 

(fit) any person (other than the mortgagee of the 
interest sought to be redeemed) having any 
interest in or charge upon the property; 

(&) any person having any interest in, or charge 
upon, the right to redeem the property; 

(c) any surety for the payment of the mortgage-debt 
or any part thereof; 

{d) the guardian of the property of a minor mortgagor 
on behalf of such minor; 
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(e) the committee or other legal curator of a lunatic 
or idiot mortgagor on behalf of such lunatic or 
idiot; 

(/) the judgment-creditor of the mortgagor when he 
has obtained execution by attachment of the 
mortgagor’s interest in the property ; 

(^) a creditor of the mortgagor who has, in a suit for 
the administration of his estate, obtained a 
decree for sale of the mortgaged property. 


2094. Ancloffcnis Law, 

2095. PrincipU. 

2090. Meaning of Words, 
2097. Who may Redeem. 

2099. Redemption of' 

whole or part. 

2100. Order of Rtdemp^ 

tion. 

2102. Procedure in Re^ 

demption Suit. 

2103. Counl'fee. 

2104. Mortgagor's Right 

of Redemption. 


SYNOPSIS. 

Paragraphs. 

2108. Redemption of the 

mortyuged Pro^ 
perty. 

2109. Person h i n terei<ted 

may redeem. 

2114. Can mortgagee re* 
deem. 

2110. Sub'tnortgagee, 
2117. Persons interested 

in the Jiyuity of 
Redemption, 

2123. Surety. 

2127, Ouardion, 


2J28. 

Appointment 

of 


Owirdian. 

2129. 

Procedure. 


2180. 

Curator of 

a 


Lunatic. 


2131. 

Trustee. 


2134. 

Attachinn Creditor. 

2136. 

Creditor in 

Ad- 


mi nistra tion 


Suit. 


2137. 

Crotnt. 


2138. 

Others entitled 

to- 


redeem. 



2094. Analogous Law.—Tins sect if ui closely resembles tlie Kn^^Hsh 
law according to which the persons enumernted in the section are also entitled 
to redeem.U) 


Prior to the passing of the Act. there was no statutory' provision per¬ 
mitting redemption in favour of pei-sons other than the mortgagor’s 
representative.<2) But this term was construed to designate a person who. 

either by law or by contract between the parties succeeds the mortgagor, 
whether mediately or immediately in the position which hu holds relative to 
tho mortgagee in respect of the property which is the subject of the mort¬ 
gage."W Under the pre-existing law a person holding under tin* mt)rtgagor, 
ns for instance, a mokurniree lessee could not redeetn.(^> hut such a p(*rson 
can no longer be denied that right. 


The last clause is acknowledged to have been taken frojii Kisher's work 
on mortgage.It will be observed that, though the section enumerates 
seven clusses of persons who are declared entitled to redeem, still on close 


(1) Fisher, J 1416, el aeq.; Robhin's 
Mortgage, pp. 692, 706. Clause {(>) I'x 
taken from the judgment of Lord Hather- 
ley in Pearce v. Morris, L.R., 5 Ch.. 227. 
Snell’s Equity, pp, 354, 366; Story's 
Equity Jurisprudence (2nd Eng. Ed.), 
II 1023, 1023a. 1023b. 

(2) S. 8, Reg. XVII of 1800. 

(8) Kisher, v. Bdasoo, 3 W.R., 230 ; 


m.nonuth V. Brojo Nath, 0 W.R.. 230. 
(Rotli thcpe cases ere cited in the morKinal 
note against clause (b) of this t’Ctioii in 
the Bill.) 

(4) Doorgu Pershud v. Buchmun. 17 VV. 
R., 272. (Tliis case is cited against clause 
(c) in the Bill with the note added—“ But 
see marginal note in the Bill "). 

(5) I 708. 
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examinatiuu it wouKi appear that clauses {c) to {g) are more or less illustrative 
of the first two clauses which only declare that any person having an interest 
in the mortgagor or the mortgaged property may redeem. Clauses (d) and 
(t'j are instances of persons interested in the mortgagor, while clauses (c), (/) 
and {(j) afford instances of persons interested in the mortgaged property. 

J'his section does not provide a solution in case of competition between 
the several persons enumerated. 

2095. Principle.—The object of the section is to enable the mortgagor 
to obtain the fullest value <’or his security, as also to enable him to disencum¬ 
ber his property with the help of others. The rule being primarily for the 
benefit of the mortgagor, persons possessing no interest in the property can¬ 
not be allowed to redeem. The equity of redemption being an estate in the 
land, only sucli persons as are entitled to any estate or interest in that equity 
are entitled to redeem a mortgage. . The right is an inseparable incident of 
every mortgage,and no agreenjent between mortgagor and mortgagee can 
make the mortgage irredeemable.<2) But the person claiming to redeem must 
show his title, for “ the mortgagee is not bound to any person who may start 
up with the allegation thr.t he has succeeded to the rights of the original mort¬ 
gagor. On the contrary', it is his duty, as trustee for the mortgagor, to take 
the same care of the estate as he would of his own, and to admit no claims 
upon it until assured of the title of the claimant. ”(3) 

2096. Meaning of Words. —“ Besides the mortgagors” i.-e., a mort¬ 
gagor who has a subsisting title to the mortgaged property. “ May redeem or 
institute a suit for redemption “ May redeem ” in an execution-proceeding 
pending between the mortgagee and mortgagor, or out of Court if the mort¬ 
gagee permits it. A suit would become necessaiy only if the other means fail- 
A person entitled to redeem is not necessarily entitled to sue for redemption 
(§ 2104). So while a prior mortgagee is, as such not entitled to redeem his 
junior mortgagee, he will be permitted to redeem him if he was impleaded in 
his suit and the mortgagee proceeds to execute his decree for sale which he 
may avert by redemption.<^> (§ 1912.) Another instance is furnished of the 
right of redemption without the right of suit hy the mortgagor who after the 
sale of his equity of redemption is sued on his personal covenant.(§,2104.) 

Other than the mortgagee.” A puisne mortgagee cannot redeem himself, 
but may redeem a prior or subsequent mortgagee. ” The judginent-creditor 
of the mortgagor: ” Even after attaching the equity of redemption such 
a person does not acquire any interest in or charge on the property- 
(§§ 933—936.) 

2097. Who may Redeem. —This section only enumerates certain 
persons who may, if they choose, redeem the mortgaged property. It does 
not state when and how that right may be exercised and in what order the 
several persons should rank in case of competition amongst them. These 
lacunce of the law arc, however, by no means unimportant, and they often 
render the section less useful than it might otherwise be. The first P®*?* 
graph confers on the persons enumerated in the following clauses the right 
to redeem or institute a suit for redemption. These words have been used 

(1) Tasker v. Smith, 3 My. & Cr.. 70. (4) Bhajahari v. Oajendra, 37 C- 282. 

(2) Courtenay v. Wright. 2 Giff.. 337. (6) Kinnaird v. Trollope, 39 Cb. u., 

(3) Baboo Kankha Lai v. Syud Dad Ali^ G36» 

(1869), S.D.A., 1273 (1276). 
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here iu the sense, iu whicli they are (iefiiiecl in section tMi, uiiich dertnes 
whafc is implied by the " right to redeem.'■ and in which a suit to enforce 
that right is designated a suit for redemption. One modi' nf redeeming tlu' 
mortgaged property is for the party redeeming to declare his status aud 
pay or tender the mortgage-money to the mortgagee. If the latter refuses 
to accept payment, it may then be necessary to institute a suit for redemp¬ 
tion. unless some other course is feasible. A question has sometimes been 
raised in practice whether a person entitled to redeem can iutcrveoe in 
execution, as for instance, after the passing of the aijtf decree, and before 
it is made absolute. Ibis he can only be permitted to do, if he can be 
described as the representative of the mortgagor within the meaning of 
section 47 of the Code. There can bo no tloubt that this term is wide 
enough to include a representative iu point of interest, sucli as an assignee 
of the mortgagor s interest.(i> In such a case it is not the mortgagor but 
his assignee who is entitled to redeem the mortgaged propertv. l-’or a 
nioitgugor. as such, has not the right to redeem tlie [iroperty, if he has 
absolutely parted with his equity of redemption, or if the equity of redeinp- 
tiont ) has been sold in execution, though no certiHcatc of sale mav have 
been granted to the purchaser.Hut in England if the mortgagee sues 
tue mortgagor on his personal covenant after foreclosing his mortgage, a 
neu right to redeem the njortgage, which had been previously foreclosed, 
revives in the mortgagor, who may then on payment of the mortgage-monej, 
insist upon the mortgaged property being reconveyed to him. subject to 
® 9 ^>hy of redemption as may be veste<l in any person other than him- 
India, however, since foreclosure has the effect of discharging 
the debt, such a contrcieinps is seldom possible. 


2098. The assignee of the equity of redemption has, however, the 
unquestionable right to redeem, even though the equity may have been 
abandoned for a considerable time, or the assignment was for an inconsider¬ 
able sum.(5> But. of course, as the assignment of the right to redeem 
creates an interest in immoveable property, it must be registered under the 
provisions of the Indian Registration Act.<^) Of co-mortgagors any one 
may redeem subject to accounts as between himself and his co-owners. 
He cannot, however, redeem his own share of the mortgage<l property, but 
must redeem the whole, enforcing his right of contribution against the other 
cc-inortgngors.t®) In such a case where there has been an out-and-out 
transfer of the equity of redemption, the assignee woiild properly represent 
the mortgagor in execution, and he may, if challenged, prove the assign- 
nieiit in his favour without being driven to a separate suit. Hut it may be 
questioned whether a person who has merely agreed to juirchase the equity 
of redemption has equally the right to represent the mortgagor, A pur¬ 
chaser of the equity of redemption may be said to possess the privity of 
estate with the mortgagee. But a person who has only agreed to purchase 


(1) lakan Chunder v. Beni Madhub. 24 
C. 62, P.B.; Jiwar Bukek v. Falik Jali, 
26 C. 260; Janki Praead v, lUJat Bai, 
16 A, 284 : Badri Narain v. JaikishendaH, 
10 A. 483 : Lalji v. Nand Kiehore, 10 A. 
332 ; Our Prasad v. Ram Lai, 21 A. 20. 

(2) Kinnaird v. Trollope, 30 Ch. D., 
038 (642): Oangadhar v. Bahher, (1887), 

200 . 

(3) Zpa V. Salam, (1680) B.P.J.. 240. 

(4) Palmer v. Hendrie, 7 Beav., 340; 


O.A. 28 Beav., 341 ; Walker v. Jones, L, 
R.. 1 P.C. 50 (62); Pearce v. Morris, L. 
R., 5 Cli.. 277 ; Kinnaird v. Trollope, 30.. 
Cli. D.. 630 (644, 645). 

(5) Anon, 3 Atk.. 314. 

(6) Maung Po v. Mhd. Cussim, 30 C, 
1016. P.C.; Mutha v. Pyauda, 27 M. 348. 

(7) Wyrtne v. Styan, 2 Phil., 306; 
Pearce v. Morris. L.R., 5 Ch., 227. 

(8) 8. 05 post: Hall v. Hexcard, 32 Ch. 
D., 430. 


J43« 


TRANSFER OF PROPERTY. 


[8. 91. 


iho inori^'iigu*! [)n)j)fr(y has no interest in the property, and he cannot 
rejJi’L'st'nt tlir mortgagor after the passing of the preliminary decree even 
though In- may have paid the whole or a portion of the purchase-money, 
and thereby acquired a charge on the property (§§ 1198—1206); such a 
charge-holder is entitlo<l to redeem, hut he is not entitled to redeem in the 
-sviit eloseil. 'I’liis view was unaffected by the divergence of views which 
once prevailed iis to the character of the proceedings subsequent to the 
preliminary decree. And now that all proceedings subsequent to the passing 
of the decree are di-clari'd to be the proceedings in suit, the same conclusion 
appears to he inevitable. For unless a person with the benefit of an obli¬ 
gation be regarded as possessing an interest in the property to which the 
•contract relates.(^> he is not a necessary party to the suit,<2) and it being 
so, he cannot compel the Court to adjudicate on bis right to redeem in a 
proceeding to which he is a stranger.It would then seem that a person 
may be entithal to redeem, but he is not therefore entitled to enforce his 
right in a suit between mortgagor and mortgagee. Where a decree for 
foreclosure was obtained against S who was the executor of his father’s 
estate and subsequently his brother A, and a purchaser M, of the bulk of 
the mortgaged property from him applied to be made parties to the suit, 
and to redeem, the Court refused their prayer on the ground that having 
transfernal a consi<lexab!e portion of hi«< interest in the property A had little 
or no interest in redoeniing the property and as regards the purchaser “ he 
had no right to he made a party to the proceedings in the redemption- 
suit, But this case is no authority for negativing the right of A and M 
to redeem by instituting a separate suit. 


2099. Redemption of whole or part _Neither this section nor any 

other section in the Act defines the right of one interested only in a fragment 
■of the equity of redemption to redeem the entire mortgage, but the question is 
oiie of some moment in view of the value attaching to land, though it has 
been tile subject of conflicting decisions. PrimA facie a mortgage is simple 
and indivisible and tlie riglits of the mortgagor and mortgagee are co¬ 
extensive and reciprocal from which it would seem to follow that any interest 
how little-soever would support a claim for redemption of the entire 
mortgage. But tlie rule as to the indivisibility of a mortgage is said to be 
one in favour of the mortgagee who may elect to waive its benefit, when it 
•cannot be forced on him by the mortgagor; (§§ 1575—1577) and, in any ca.se, 

cases where other equities may supervene. It would seem 
to be settled that without any supervening equity to assist him, it is not 
for the mortgagee to object to redemption of his mortgage by one interested 

only in a fragment of the equity of redemption.(« (§§ 1521_1525.) But 

if. for instance, some of the co-owners of the equity of redemption desire to 
continue the mortgage of their shares, one of the co-owners cannot insist 
■on redeeming the whole mortgage, (t) 


2100. Order of Redemption. —While the rights of successive mortgagees 
arc dolermined according to their priority, those of the holders of the equity 
of redemption are subject to no rule of priority, the first comer being 


(1) S. 54* €u\(t. 

(2) S. 85, ante. 

(3) DUia Nath v. Lachmi ^Narain^ 25 

A. 446; cj, Mohananda v. Akhoy Kunuir^ 
6 488. 

(4) Mohan tnda w Akhoy Kumar, 6 C* 


W. N., 488 (489). 

(5) Huthasanan v. Paratnesuxtra^^*, 

M, 209. . 

(6) Rathna v. Perumal^ 23 M.L.Jo > 

17 I.C. 837 ; Mora Joshi v. 

15 B. 24 ; Narayan v. Odnpaiif 21 B. 6151. 
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permitted to redeem imd he in liis term being liable to reJemplii-))! i'\ ' 

subsequent incumbrancer the holder of the equity of redemption beiiiL: 
-entitled to redeem them all. But where part-owners of the equitv 'it 
redemption are also mortgagees, there may arise a question as to the order 
in which they should be permitted to redeem. As between sevintl 
successive mortgagees, the rule is settled that the mortgagee entitled to 
priority in date has the first right to redeem, and in the event of his not 
Tftdeeming, successive rights of redemption are given to those who follow.O) 
And the same rule prevails as regards other persons admitted to redinn, 
their order being determined by the order in which they acquired their rights 
in the equity of redemption, whether in the same or in different pi'oj>erfies 
effected by the mortgage sought to be redeemed.(2) But where seveiiil 
mortgagees are also part-owaers of the equity of redemption, the praetiee 
in England in a suit by the prior mortgagee for the recovery of bis debt 
■appears to be to direct by the judgment that, upon payment to the first 
mortgagee eff all that is due to him by the second, the former shall cKiivey 
the whole estate subject to his right to redeem the part in which lie lias 
acquired the equity of redemption. The second or other subsequent mort¬ 
gagee will be redeemed in his turn by the first mortgagee, being the owner 
of part of the equity, as well as by the owner of the residue of the e<juity 
on payment by each of a part of the mortgage-debt proportionate to liis 
share, and upon redemption, the estate is conveyed to them in the jiropnrtion 
in which they were entitled. 

2101. -V person redeeming property is for certain purposes entitled to 

step into the shoes of the out-going mortgagee, and if. as 
scqalred j,, ( 1 ,^ ensg ^f a puisne mortgagee he was a party to the 
on redemp ion. Ijjtter's suit, he may be permitted to continue the proci’cd- 
ings for the enforcement of his own right. It is not always necessary tliat 
he should be driven to a separate suit to enforce 4iis right, for by his payrru nt 
he practically become.s the decree-holder or the plamtiff as the case may be. 
and only with this change of interest the suit would continue to be a 
subsisting one till all the rights and liabilities of the parties have been finally 
adjusted, and with this view, the Court is competent to pass a final decree 
for foreclosure or sale in favour of the party so entitled.But this vi. w 
-cannot be given effect to in execution after the decree has been made 
absolute. 


2102. Procedure In Bedemption Suit. —If a suit for redemption 
becomes necessary, it is the duty of the plaintiff to implead all jauxi-n'i 
Interested in the mortgage as parties to the suit the rest of the procetluiv 


(1) Per Woo«l. V.C.. in Beevor v. J/ock, 

!<• R.. 4 Eq.. 637 (648) ; followintz TitUy 
y. Davies, 2 Y. & C. Cl«., 399. note . din- 
tinguiahins Edwards v. Martin, 28 L. 
J.. Ch.. 49 (in wliich the decree did not 
fully declare the righte of the partiee, 
but left it to them to work out their righte 
In chaiDbera— per Woorl, V.C., in Beevor 
V. L.R.. 4 Eq.. 637. 648. 649). 

(2) Af«Li V, Jennifnis. 13 Ch. D.. 639 
■<®60); O.A. 0 App. Cm.. 098. ThU was 
'B case of consolidation in wliich the owner 
*of equity of redemption in one estate 


was held entitle<l to redeem tlie two 
estates which the mortgagee liad i-on. 
Holidated. Rach a case will, however, 
seldom arise in India. (.S'ee s. 61. Comm.) 

(3) Dina NfUh v. T^chmi Nurain, 26 
A. 446 (466, 456); Amha Prasad v. lfV//nV/- 
ulUih, 44 A. 708 (711). 

(4) 8 . 74. <in/e, and Comm.. (§§ ]K8<> 
—1888), Bnnsidhar v. Oaya Prasud, 24 
A. 179 (182). 

(6) fir.pi Enrain v. Banskidhar, 27 A.‘ 
326 (330). P.O. 

(6) O. XXXIV. Set Co pi,, pt. 2. 
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being uiutuiis mutandis similar to that followed iu mortgagee’s suit. The 
form of the decree nisi for redemption is prescribed in the Code of Civil 
Procedure which also directs in what cases, and when it is to be made 
absolute. 


In redemption-suits where a defendant denies the /action of the 
mortgage, very slight prima facie proof that a mortgage had been originally 
made will, in this country, be sufficient to shift the entire burden of proof 
on the defendant.So it was observed in a case: “ It being the ordina^ 
custom in this part of India that deeds creating mortgages should rem^ 
in the custody of the mortgagee alone, no counterpart being taken by the 
mortgagor, very slight prima facie proof that a mortgage had been originally 
made would serve to shift the entire burden of proof on the defendant in 
case of this character; but this prima facie proof must lie forthcoming, and 
in its absence a plaintiff seeking redemption cannot be relieved of the burden 
which is imposed on all plaintiffs of establishing the fact or facts out of 
which their claim to relief arises. ”(2) Where, however, the plaintiff asserts 
his right after a considerable time, he will be required to give more cogent 
evidence in support of his title.Where u certain property was mortgaged 
and described in the mortgage-deed, it is for the mortgagee to shew that the 
[)ropcrty so described was really different to that claimed on redemption. 
It is tiie duty the mortgagee and his assignees to indentify fully the 
j-iopertv iiua’tgaged. and if they fail “ the Court in cases relating to confusion 
oi boundaries proceeds upon the same principle as it does when an agent 
or bailiff or any other person, who is under an obligation, expressed or 
implied, to keep his own property separate from the property of another, 
mixes them together, for under such circumstances, he \vill have the o«u» 
thrown on him of distinguishing his own property; and if he is unable to 
do so, the other person will ^ entitled to the whole property.The 
mortgagee is tlieu bound to restore the whole property in its entirety and 
and he cannot be heard to say that he does not know what has happened 
to a portion of the mortgaged property. 


2103. The Court-fee payable in a redemption-suit is to be calculated on 

the principal money expressed to be secured by the iiistru- 
Oourt-f«e. ment of mortgagee and the value of the subject-matter 

of such suits for the purposes of jurisdiction is also same.C) But the Court- 
fee payable on appeal would, in any case, be ad valorem on the subject- 
matter of appeal. 


(1) Balaji v. Babu, 5 B.H.C.P. 169; 

PafM V. Baburrto^ (1874) 118 • 

Chinto V. Suga. (1886) 247 ; VwAuri- 

ram v. Devkuran, (1886) B.P.J., 248; 
Bamnehaurira v. Mukund^ 3 Bom. L.R,, 
152 ; Bfda v. Shiva, 27 B. 271. 

(2) Balaii v. Bahu, 6 B.H.C.R., 169. 

(3) Sevaji v. Chinna^ 10 M.I.A.* 180. 

(4) Wake v. Conyers, 2 W. & T.L.C., 
438 ; followed in Rnmchandra v, Mukund, 
3 Bom. L.R., 152. 

(6) Rafnchandra v. Mukurtd, 3 Bom. 
L.R., 162. 

(6) S. 7 (ix). Court Fees Act (VII of 
870); now emended by the AniendkisActs 
of the Provincial LogifflatOFes* 


(7) Gobitid Singh v. Kallu, 2 A. 778? 
Bahadur v. Nawab Jan, 3 A. 822; Kubatf 
Singh v, Atmaram, 5 A. 332; Anta^* 
Begam v. Bhahjan Lai, 8 A. 438, 

Mana V^ikrma v. Surya Karyana^ S M- 
284; Va^udevn v. Modhava, 16 M. 326; 
Konpia Pnnikar v. Karunakara, 16 M. 
328; Eachcharam v. Appu, 19 
Deosthan v. Alakunda, 14 C.P.L.Rm 1®*» 
but contra in Itupchand v. . 

B. 591; Atnriia v. Kara, 13 
Bafnehandra v. Janardhan, 14 B. 19* 

(8) Nepal Bai v, Dabi Prosad, 87 A. 
447; Mahadeb v. Gorakh Prosad. 30 a- 
447. 
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2104. JMortgagor’s liight of Redeinpliou.—'I’be inoiTgagorV right ol 
redemption is a necessary incident of liis mortgage, and which he is entitled 
to enforce not only against the original mortgagee but also again:.! all tliose 
who stand in the position of the mortgagee. 14y5---1498.} Hut his riglit 
to redeem his status as mortgagor lol8), that is to say, he lias the right 
to redeem depends upon only so long as he possesses or is interested in the 
equity of redemption, or in any part thereof. 1520—1528.) .\ mortgagor 

who has absolutely parted with his equity of redemption cannot redeem, 
unless he is sued by the mortgagee upon his personal covenant to pay the 
mortgage-money when he acquires a new right to redeem, and is entitled 
upon paying the mortgage-money to a re-conveyance to himself, subject to 
any equity of redemption vested in any other person. Aud he is so entitled, 
even if after the assignment of the equity of redemption the assignee has 
further charged the property either to the original mortgagee or to some 
other person.Hvit on the mortgagor absolutely assigning his equity of 
redemption in the mortgaged property, the mortgagor does not retain any 
right to redeem by reason of his covenant, but that right springs into existence 
the moment he is sued thereon. The rule depends upon the reciprocity of 
rights and obligations between mortgagor and mortgagee and if the former 
cannot redeem, the latter cannot sue him on the mortgage, and if he sues 
him on tin.' covenant he is bound to roconvey subejet only to such equity 
of redemption os may be vested in any person other than himself.(2) 

2105. A ’Mortgagor is entitled to redeem notwithstanding the existence 
of a puisne mortgagee,and an undertaking on the part of the puisne 
mortgagors to join in the sale by the mortgagor to the first 
mortgage does not amount to a sale of the equity of redemption.(^) 
Under a mortgage of real estate made by way of a conveyance to 
a trustee, ui)on trust to sell at discretion, and out of the proceeds 
of sale to pay the rnortgage-dobt and to j)ay the surplus moneys 
to the mortgagor, the only right of the mortgagor is to redeem, and he 
cannot sue for a sale. Any assignee of the mortgagor’s right whether 

for or without consideration may redeem.The mortgagor who on parting 
with his equity of redemption reserves part of the consideration with the 
vendee yt^t retains his right of redemption.If the transaction amounts 
to a mortgage and there is a mortgagor he lias the right to redeem. But it 
is sometimes not easy to say whether a contract amounts to a mortgage 
(§ § 13(K)—1304. 1326—1329.) For where for instance, the mortgagee 
who had lent a sum of money to .1 on the security of a reversionsiry interest 
to which he was entitled contiiigently on his sur^'iving his father: as part 
of the loan transaction the mortgagee insured A'h life in an Insurance society 
of which he was the trustee for more than thrice the amount of the loan, it 
being provided that the policy was to belong to A if he jiaid up the loan, 
but that it was to b*>long to the mortgagee if he predeceased his father 
without redeemhig the mortgage, and which he did. It was held that since 
the policy was not effected for the sole benefit of the mortgagee but was to 


(1) Kinnaird v. Trollope, 30 Ch. D., 
636; Lacknart v. Hardy, 9 Bear, 3fi6. 
Palmer v. Hendrie, 27 Beav., 349; 28 
Beav., 341. 

(2) Pearce v. Morrit, L.R.. 5 Ch., 277 ; 

followed in Kinnaird v. Trollope, 39 Ch. 
D., 266 (646). ^ 

(3) Bai Kanlha v. Alohendra, 1 C.L.J., 


C5. 

(4) Oangadhar v. BaJehel, (1887) B.P. 
J.. 209. 

(6) Locking v. Parker, L.R., 8 Cli. 

30. 

(6) Howard v. HarrU, 1 Vem.. 193. 

(7) Ratnam V. Kamalbai, 48 M.L.J.. 

213. 
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liave become -I s o\mi, if he paid off the debt, it amounted to a mortgage 
subject to iecK*mptit)n by A s representatives.CD The case would have been, 
of course, different, if the policy had been purchased by the mortgagee for 

liis sole protection.C2) 

2106. The term mortgagor, of course, includes not only the originaL 
mortgagor Init also his legal representatives and assigns (§ 1343). 


2107. The phrase ' or institute a suit for redemption ” seems to b& 
superriuous in vii-\\ of the fact that the right to redeem necessarily implies 
a right ol .'•uit for tlnil purpose. 

2108. Redemption of the mortgaged Property.—This section does not 

lay down any rule as to redemption of the whole or a part 
Redemption of mortgaged property by one who is interested only 

the whole or part. thereof. That question is a large one and. 

depends upon other circumstancee, and the rights acquired by tlie mortgagee- 
or by third persons subsequent to the mortgage.CD But where no such- 
rights have accrued a person interested in only a small portion of the equity 
of redemption is entitled to redeem the whole mortgage. In other words, 
the right to redeem depends upon possession of an interest in the equity of 
redemption and not its quantity which may be ever so small- provided that 
the interest is nut too remote.But a person who is entitled only to a pwf 
of the equity of redemption has not, under all the circumstances, the right- 
to insist on redeeming the whole mortgage. If there are several persons m 
whom the equity of redemption is vested any one of tlietn may redeein- 
provided that by doing so the rights of the others are not thereby prejudicially 
affected, where the mortgagee has dealt with one of those entitled to the 
equity of redemption, a person entitled to the remainder may claim to redeem 
his share only of the equity of redemption. The objection to a mortgagee 
splitting up a mortgage is entitled to weight only where the owner of a 
of the equity of redemption is prejudicially affected thereby. If some of 
the co-owners of the equity of redemption should desire to continue the 
mortgage of their shares, one of the co-owners cannot be held entitled to 
redeem the whole of the mortgage. 

2109. Persons interested may redeem.—Except the mortgagee whose 

interest is sought to be redeenu'd. the fii-st clause enables 
■ t '* “ any person having any interest in or charge upon tha 

property ” to apply for redemption. Such persons may either be those who 
became interested in the property before its mortgage, or those who became 
interested therein after its mortgage and -upon whom the same right is- 
conferred by the second clause. The effect of these two clauses is to- 
enable all persons, whether they have acquired an interest in the property 
before or since the mortgage, to claim redemption. The section does not. 
require any quantum of interest for redemption. A person interested 
howsoever a little part of the equity of redemption, is, subject oidy 
the safeguarding of equal title to redeem of any other ’ person having ft- 
right of redemption, entitled to redeem. 


(1) Salt V. ^[an/uesfi of Northampton, 
[1892] A.C. I (15). 

(2) Bruce v. Garden. L.R., 5 Cli, 32; 
reversing t-.R., 8 Eq. 430. 

(3) Bathna v. Peninud, 23 576 ; 

17 I.C. 837; distinguishing Huthasanan 


V. Paramestoaran, 22 M. 209, 

(4) Torn v. Turner, 39 Ch. D-* * 
(462). ^ 

(.'■>) Yad AH V. Tuka Bam. 48 C. 
P.C. 
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Thus, besides the mortgagor, every truusferee of the whole or a part 
of the property,such as a vendee, or an execution-purchaser,a purchaser 
pendente and even an aviction-purchascr before the confirmation of 

his sale.t**) a sub-mortgagee,<5) or a pusine mortgagee^ niay redeem. But 
a plaintifi who had previously denied the title of the defendant in the Court 
of the first instance, although he may have admittedly an interest in a part 
of the premises comprised therein, was held not entitled to .maintain a suit 
for redemptions^) And it has been held that the illegitimate son of an 
illegitimate member of a Hindu family, who as snich illegitimate son might 
have had a right to maintenance from the property of his father, had no such 
interest in the estate belonging to the family as would entitle him to redeem 
a mortgage made by a previous rightful owner of the estate.(B> A Mitaksharu 
son who was born after completion of the sale in execution of the 
decree passed on his father’s mortgage has no right to redeem since he gets 
vested right at his birth on such property as is left to the family.(*> In 
England, however, if the heir-at-law cannot be traced the hceres foetus may 
redeem.dO) So a devisee of the equity of redemption may redeem against a 
purchaser from a pretended heir with notice of the suit to establish the 
wiU.<t^) The mortgagor's heir is allowed to redeem on the death or disappear 
anee of the mortgagor, his death being presumed if he has not been heard 
of for a period of seven years.But in such cases the Court as a rule 
takes security for restitution in case of the re appearance of the absent 

owner. 

2110. The right of maintenance being a purely personal right, does not, 
in itself, confer on the person entitled to it a right to redeem the property 
against which his right is enforceable. But as the right may be enforced bv 
obtaining a charge on llie property, if such a charge has been obtained by 
contract or decree, it will then enable the charge-holder to exercise the right 
of redemption.So in England where legacies were charged by the will 
of the mortgagor upon the equity of redemption, the legatees were held 
entitled to redeem.In England a dowress has been held entitled to 
redeemt^^) but inasnmch as a mere right to dower does not create any 


(1) Nainappa v» Chidnmhurom^ 21 

(2) Periandi v. Avgripp/t^ 272 M. 423; 
Muhammad Niamat Ali v. (ihafjnr Mxthum’ 
nujdf 21 A. 272 ; Shto Nara^an v. ChunilaK 
(1900 A. W. N., 51. 

(3) Har Sankar v. Sheo Ooffind, 27 
a 966. 

(4) Hara iSankor v. Shea Oohind, 27 C. 
966 (972); R'ldJui Ki^kun v. Hem C/uindra, 
II a W. N.. 495. 

(5) Mulhu Vijia v. VenkHl/irhallam. 20 
M. 35 5 Pam Subfiog v. Nar^iurh 27 A- 
472 ? HarproHad v. Phul ('futnil, 2 A. L. 
J« R.* 609. 

(6) S. 74, comm, ante ; Padhnbai v. Shum^ 
rav. 6 B. 108. 

(7) Konna Panikar v. KHrufutkttraj 
10 M. 328. 

(8) Balw:ifU Singh v. PonJinn Sinuhn 
18 A. 253 ; O. A. Roshan Sifujh v. 

Wint Singh 22 A. 191 P. C. 

(9) Ronjii Praead v« RamraUin (1917) 
Pat. 113 ; 37 !• C. 833 ; Rfighunaudan v. 


Parmemvar (1917) Pot. 1.37; 39 I.C. 779. 
Subn Lai Singh v. Ramejthwar 1 Pat L W 
736 ; 40 I.C. 525. 

(10) Saunders v. Hav^kins, 2 Eq. Co. Abr* 
771 ; Leuds v. Nangte, 2 Ves., 431 ; PhilHvs 
V. HfiU, I C)i. R., 190; Vhyroo v. Nuihoo* 
(1854) N. W. P. S. D. A., 525 ; distinguish* 
inp Kofma Panikar v. Karunakara, 16 M 
328. 

(11) Saunders v. Hawkins, 2 Eq. Ca. Abr, 
771. and cases cited supra, 

(12) S. 108, Indian Evidence Act (I of 
1872). 

(13) iJowley v. Winfield, 14 Sim. 277; 
Bailey v. Hammond, 7 Ves. 590. 

(14) Foshan Singh v. Balwant Singh, 22 
A. 191 (109) P. C., Qajadhar v. Thula, 
120 C. 37; 1 I.C, 690. 

(15) Bachelor v. Middleton, 0 Hare, 75. 

(16) Palmes v. Danby Freem Cli., 137; 
Dawsmi v. Bank of Whitehaven, 6 Ch. D* 
218 (230). 
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inteiest in uiu specific property, the Indian rule in this respect must be 
pronounced to be different. 

2111. A person having onlv an inchoate right may not redeem until the 
completion of his title. But if a person whose title is to some extent 

is able to prove a perfect title at the hearing 
of ms cause, he should have a decree for redemption.<2> As was observed 
bj Westropp, C.J.: \\ e cannot perceive that we should confer any benefit 

upon the mortgagees by rejecting the present suit. The plaintiff might to¬ 
morrow file another suit for the same purpose if we were to reject this 
suit. (3) But the interest here spoken of is evidently a present as distin¬ 
guished from a contingent interest. For instance, the interest possessed by 
the reversioner of a Hindu widow during her lifetime is a contingent interest 
which does not give him the right to redeem.(«) 

2112. In England “ even a person claiming under a prior or subsequent 
voluntary conveyance may, as against the mortgagee, redeem. An assign¬ 
ment of debt generally draws after if the land mortgaged, as a consequence 
and an appurtenance of the debt, upon the rule o»ine principale trahit ad se 
accessoriuju .(5) But an assignment of the mortgage without an assignment 
of the debt, is treated, at most, as a transfer of a naked trust.But the 
test m India would in such cases be whether the person claiming the right 
had any interest in or charge on the property. A person who is only 
interested in the mortgage-money has no right to redeem. So a co-mort¬ 
gagee who had advanced to his co-lendcr a part of the mortgage-money on 
another security was held disentitled to redeem.(7) 

2113. The question depends upon what persons must be deemed to be 
interested in the mortgaged property. The term “ interested ” used here 
would appear to be used in the same sense as in o. 34, r. 1 of the Code of 
Civil Procedure. It may then be generally predicated of all persons so 
interested that they possess the right of redemption. Indeed- the fact that 
they are necessary parties to a mortgage-suit pre-supposes that they possess 
that right. A charge upon property may be created in a variety of ways. It 
is sufficient here to state that the party edaiming the right to redeem on the 
strength of his charge would have to show that he had a valid subsisting 
charge on the mortgaged property. A person purchasing the equity of 
redemption of the mortgaged property, a part of which had been sub-mort¬ 
gaged, is entitled to redeem the whole mortgage, although he might not have 
specifically sought to redeem the sub-mortgage, and in such a case the proper 
course is to ascertain the amount due to the sub-mortgagee and direct pay¬ 
ment of that amount to liim, out of the amount payable for redemption of 
the whole mortgage.A person possessing a heritable estate is entitled to 
redeem though the estate be not transferable.W A person claiming to be 
the heir of the deceased mortgagor or his assignee cannot redeem without 


(1) Cy. Jioshan Sififfh v. Ba/fvant Siughf 
22 A. 191. P. C.; B^ola Na//i v. Magbul* 
unnissa, 26 A. 28; Ameer Ammal v. 
SankaranrayauaHt 25 "M, 658. 

(2) Krishnaji v. OanesK 6 B. 139; 
Tukaram v. Satvaji, 6 B. 207. 

(3) Krishr%aji v. Oanesh^ G B. 139 

(143)- ^ 

(4) Ramchandar v, Kallu^ 30 A. 497. 


(6) “An accessory follows the principal. 

(6) Story’s Equity Jurisprudence (2nd 
Eng. Ed.), § 1023, note 5. 

(7) Emmet v. TotUnhamy 10 Jur. (N. S.)> 
1090. 

(8) Gokul Das v. Debt Prasad^ 28 A. 6w- 

(9) Lotan v. Paian £Hn (1909)* 12 O. 
271. 
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proof of his heirship.As betweeu tin.- heir uud tht reversiuuer the 
former has the preferential right to redeeiii.t^) 


2114. Can Mortgagee redeem.—li has been before remarked that a 
mortgagee cannot be permitted to redeem his own mortgage. Indeed, 
redemption being a right of the mortgagor ayniiist tiie mortgagee, the latter 
cannot be permitted to defeat that right b_v auv action of his own 
(§§ 1540—1578.) But the disability of the mortgagee is us regards his own 
mortgage. He is not absolutely debarred from redeeming other mortgages, 
and, indeed, he has been explicitly given that right bv sections 74 and 75. 
But the mortgagee cannot be his own debtor, and he cannot therefore extin¬ 
guish the right of redemption which may have the effect of defeating the 
very right which is created against liim out of compassion to the niortga‘g<ft-. 


2115. lUit while the nmrigagee is so far competent, it does not thence 
follow that h<‘ may not purchase or inherit, the equity of redemption, but this, 

Upon tile consent ol tlie mortgagor, and even tlnm the 
effect of his acquisition is to extinguish tla- mortoage-debt pro ianto In 
other words, the mortgagee who acquires any portion of the mortgaged pro- 
porty must bear a rateable share of the debt, aud bring into account the value 
of the property acquired by him. So it has been held that where the mort¬ 
gagee has acquired the right of redemption in a portion of the mortgaged 
property, and an attaching creditor had also become part-owner 
of that equity, the mortgagee could maintain a suit for fore- 

cosure or sale against the attaching creditor who had so pur- 
chased, for a portion of tin- mortgage-debt proportionate to the value which 
the pruperty purchas<il liy the latter bore to the value of the entire mortgaged 
property,—such value being calculated in accordance with the 

provisions of section 82,—and that the attaching creditor who had 
80 purchased was entitled to redeem onl\ the share which hi- had 
purchased.Whore one of several co-moitgagces purchases the equity 
of redemption, it does not affect the interest of other co-mortgagees who may 
recover their share of the mortgage-debt.(S> but the question whether they 
would be entitled to redeem the outgoing co-mortgagee depends upon other 
considerations elsewhere set out. (§§ 1.580—1586.) Where one of the co- 
owners of an estate under the management of the manager of ioint nronertv 
appointed under section 9.3 of the Bengal Tenancy Act, mortgaged his share 
which m execution of a decree on the mortgage was purchased bv 
mortgagee, it was held that the mortgagee thereby becamra co Lner 
under the manager, and as sucli was entitled to the benefit of a decree fnr 
reilomptiop In a suit for the mortgage of the estate by the managcr.tw 


Sub-mortgape.— The sub-mortgagee is dearly a person who has 
both an interest m and a charge on the mortgaged property Ak suoh 
.^entitled to redeem and in point of priority hc^ ^?ill rank wifh his owm sub 
mortgagor to whose rights lu* is subrogated by the assignment.(7) ° 


(1) Afahmmada v. Mt. Ajjan (1023) 
L. 222. 

(2) Orevan fiingh v. Achhar Singh 
(1916) P.L.R.. SO ; .30 I.C. 389 ; Jag/it Singh 
V. Buta (1911) P.L.R.. 189; 11 I.C. 512. 

(3) Bt4ke^hur v. Bam Sarup, 22 A. 284, 
R. j Shib Lot V. Bhavani 20 A. 72 (75); 

Sami Rawappa v. Kuppummi. 10 M. L. T. 
240; Sfutnhar Da* v. Oobind Ram. (1911) 


P. R. No, 02. 

20 A. 72 (76). 
5 Iiomda*v Shto Lai. 0 I. C.. 1020. 

3i' c 

u'il. 'L"t'39S'r?riTToO,''- 
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2117. Persons interested in the Equity of Redemption. —Of persons 
pj iiitL'resttjd in the equity or redemption, it is enough to 

say that such persons, whether they be assignees or mort- 
aiv equally entitled to redeem. A co-mortgagor is not merely in- 
terL'sted in the equity of redemption. He is a debtor himself and is as 
such entitled to redeem the mortgaged property; but he must redeem the 
whole, and c.'innot redeem only a part of the property. It has been before 
n uiarkcd that a contractor for the purchase of the mortgaged property has, 
as such, no riglit to redeem (j 2tK)7), and the same remark applies to a 
contractor for the purchase of the equity of redemption.In England 
a voluntary alienation though fraudulent against the mortgagee, entitles 
the alienee to redeem the mortgage.<2) A person interested in only a distinct 
jiortion of tin* mortgaged property, or of the equity of redemption is not of 
right entitled to redeem anything more than the portion in which he is 
interested, unless tlie mortgagee wills otherwise.In any other case, he 
must be content to redeem only his share upon payments of a sum equivalent 
to the j)ortion of the mortgage-debt chargeable on that sliare.f*') (§§ 1575— 
158().) .■\mong persons having cliarge on tlie equity of redemption must be 
classed such persons as the subse<|ue!it mortgagee.even though the validity 
of liis mortgage he (jucstioned^^^ and all otlier persons who have established a 
charge properly so called on the property. Even an assignee pendente life 
of tlie mortgagor’s equity of redemption may be permitted by the court to 
redeem.though without such permission he has no right to redeem. 

In all cases in which the claims of a third party to redeem are considered 
the mortgagor is a necessary party, if supposing he has any subsisting 
interest in the equity of redemption. 

2118. Persons entitled to a charge on property are dealt with else¬ 
where. OO) They are in the nature of incumbrancers and as 
such undoubtedly entitled to redeem, because possessing as 

they do rights in the nature of rights in rew there is a priority of estate 
between them and all mortgagees which confers on them the right of 
redemption. But persons “ having any interest in the property ” are more" 
difficult of description. .An effort has been made to en\imernte such of them 
as are held to possess such interost(i^> but beyond these the term 
interest ” must comprise such interest which is affected by the mortgage 
sought to be redeemed. 

2119. The question whether any one claiming to redeem has 
such interest must then be decided according to the circumstances of 
each case. Thus while a rynt under a zemindar in Bengal is held to possess 
no such interest in the redemption of the Zemindarii^*) the contrary is main¬ 
tained in Madras where the word “ interest ” is held as “ not necessarily 
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•confined to right of ownership, but is sufficiently large to iiickule aiiv nuinor 
interest such as that of a tenant.So in Allahabad an ex-proj>rirt}ii \ 
tenant has been held to possess sufficient interest in the village o\it of whicli 
his tenancy was carved out to be entitled to rcdccnr it ;t2) and so in Kiiglaiid 
according to the general law of the lands a pcrsiai who c-laiuis as 
under a mortgagor after the mortgage, and has tlirreby derivi-.l an iiiti rest 
in the equity of redemption, has the right to re<lei'm. 'riiis view has 
been cited \rith approval both in Aladras and Allahabad, where tli<' mort¬ 
gagor’s permanent lessee was held to possess the right of vedenipti(.)n, it lu-ing 
added: ” The plaintiff cannot be described as a mere tenant of an ordinary 
lessee. Subject to the payment of this fixed amount every year lie has ail 
the rights of ownership.But these words were not intended to jiegativo 
the right of such tenant to redeem; they were used to strengthen the elaim 
of the permanent lessee who had sued for it—ajid the question still remains 
whether a lessee for a term of years is entitled to redeem the proprietary 
interest in the property of his lessor. But in view of the diverse and vai’y- 
iug interests possessed by the lessees in this ccnmtry. depending upon the 
character of the property and the lease*, and the incidents attaching lherelf> 
both by contract and the statute it cannot be generally predlcate<l that lessees 
as such have or have no right of redemption. 


2120. Then again, persons who might have had no right to redeem in a 
suit of their own may acquire that right if they are impleaded in a suit an<l ih 
which case the Court may from the very fact of their joinder give them the 
right of redemption. 


2121. But apart from this fact, the cases on the subject are by no mejins 
unanimous. It is evident that in this respect a Zur-i-peshgi lessee being in 
fact a mortgagee (§5 1327—1329) forms a class apart, and his right ifi 
redeem cannot be questioned.But a moJciirmri lessee stands on a different, 
footing. In cases decided without reference to the Act he was held to 
“ hold under the mortgagor ” and ns such had no right to redeem.But 
the case of a patn'idar was hehl to be differ(*nt ho being entitled to redeem. 
As Pontifex, J., obsci^’od ; “In this country pafnis, Ziir-i-peshgi leases, and 
interests of that nature are very considerable interests in the land, and enn- 
not be looked upon as mere leases for a term of years which a mortgagee 
might have the right to disregard. They arc in fact substantial proprietorial 
interests, on the grant of which, as in this case, considerable premiums are 
paid; and it is only equitable that persons in that position should be allowed 
the opportunity of preserving their interests by redeeming any rnortgngo 
made by the superior holder. 


2122. A tenant of the property can equally enforce that right, becausf? 
unless he is allowed to redeem, he may be evicted by the defendant 
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(mortgagee).A tenant’s right to redeem depends upon whether he 
would be prejudiced by the foreclosure or sale.t^) It might be suggested 
that the foreclosure or sale of the mortgaged property having relation to a 
right paramount to the tenancy which is not necessarily affected thereby, 
the tenant can scarcely be said to be interested in the right of redemption. 
lUit the question has not to bf approached in this light. If the assignee of 
tlu* equity of redemption has the right, why should not a lessee, who is an. 
assignee by demise, have also that right? “ The interest which a tenant 
gets from the mortgagor makes him to a certain extent an assignee of the 
equity of redemption, and therefore^ entitled to all the rights which apper¬ 
tain to the owner for the time being, however small his interest in the equity 
of redemption may be with regard to duration of time.”0) So Fry, L. J., 
said: According to the general law of the land a person who claims as 

Itssee under a mortgagor after the mortgage, and has thereby derived an 
interest in the equity of redemption, has the right to redeem. In this 
case the redeemer had merely an agreement for a lease from the mortgagor 
in his favour, and still Fry, L. J.. said that the right to redeem existed 
though no lease had been executed in his favour. In other words, the 
right to redeem was conceded to one who had merely the benefit of an 
obligation giving him merely the right to specific performance.(’) 


2123. The right of a lessee to redeem has been admitted in several 
Indian cases. As already stated, in Calcutta a jMtfiiidar is held to possess 
that right.(5^ In Allahabad the right is held to belong to a permanent 
lessee: c.g.. an ex-proprietary tenant and the fact that the premium payable 
annually docs not make his interest any the less permanent so as to dis¬ 
qualify him from enforcing his right.A verumpaftom tenant in Mala¬ 
bar claiming under a lease from the ottidars is entitled to redeem the prior 
/.•rraoaj.C) It may then be taken to be settled that the word " interest " 
is sufficiently large to include any mi:;or interest such as that of a tenant. 
But. of course, the tenant must be at least of a part of the mortgaged 
property, and not merely a tenant of the mortgagor. A ryot<®> or Holder 
of a tenancy land in a settled village would, for instance, be incompetent to 
redeem. And similarly the landlord has no such interest as would entitle 
him to redeem mortgages of his holding by an absolute occupancy-tenant.(*> 
But a zemindar in the t’nited Provnccs may upon escheat redeem a mort¬ 
gage subsisting on the holding of his fixed rate tenant who has merely a 
right of occupancy in his land and is liable to ejectment for non-payment 
of rent or breach of conditions.(lo) Indeed, where the tenancy is 
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21 C* 116 (120). 
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456 (468). 
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in Oudh where a zemindar is Iield entitled 
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dontng the village entailing the forfeiti rfr 
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determmed, the zeuiiudar may exercise the right of re-eutry without even 
redeeming the mortgage, since the tenure ceasing the mortgage whieii was 
a graft thereon would also cease. The heir of -Jt trespasser-mortgagor who 
had acquired a possessory title at the time of the mortgage, may redeem, 
though his title as rightful owner may have become barred by tinie.tb .\ 
person who has acquired a possessory title under the Statute of limitatiun 
against the mortgagor may likewise redeem. 


2124. A superior proprietor who holds decrees against the inferior 
proprietor on account of revenue payable under a sub-settlement has a charge 
upon the land comprised in such sub-settlement which gives him a ri^hl 
to redeem a mortgage made thereon,(M and which right he does not lose V 
obtaining a simple money-decree against the inferior proprietor. For in the 
words of Isllenborough C. a judgment recovered in any form of action 
is still hut a security for the onginal cause of action, until it be made pro- 
ductive in satisfaction to the party; and therefore, till then it cannot 

operate to change any other collateral concurrent remedv which the mirtv 
may have,”(‘’) ^ ^ 


2126. Surety—'■ A surety is entitled to redeem the estate charged bv 
OL (c). his right to avail himself of all the creditor's 

sccurites;(S) but not where the suretyship is for another 
■debt, or for a <hstinct part of the same d«*bt. for ^vhieh the first s-curitv is 
given, Therefore, if a security by bond for part of a debt, the other part 
-whereof is secured in another transaction by a mortgage, be compelled to 
pay on his boml. he is not entitled against a subsequent mortgage in satis- 
faction of what he has paid on the bond/’C^) The right of the surety to 
redeem is a jiart of his general rights as a surety defined in sections'^140 
and 141 of the Contract Act, under which he is entitled to the benefit of 
every security which the creditor has against the principal debtor at the 
time when the contract of suretyship is entered into, whether he Imows 
of the existence of such security or not. The surety is, however entitled 
to redeem only during the continuance of his securitv. If he is discharged 
or a release takes place under the law. he is no longer entitled to redeem 
the mortgage in respect of wliich he is discharged or released.f’) 


2126. A surety for the payment of interest alone under a mortgage inav 

aorety'. rights, <^5 «««rety who redeems the mortgag/ 

• u- mortgagee whom he has redeem¬ 

ed, IS one which has been affirmed on the general principle both in England 


•of bin tonanoy under the villego utijib- 

V. Sumer Singh, (1909) 
12 C. 197; 3 I.C, i>19: overruUng flam 
Nahat V. Banegopal. 1 O.C. 42; followed 

ort/® - V. Sheo Churun. 12 O.C., 

201; 3 I.Ci 52K But in mu'li cano re- 
•wmplion of the mortgage in a eoneession 

*®..****®1> tlie mortgagee is legally not 
entitled. 

fi^iwimiTOo V. Padapa, 18 B. 22 
(33); reversed O.A.. in Padapa v. .Stra- 
mjw, 24 B. 650 P.C.; but on a point 
which does not affect the principle which 
was affirmed (t6., p, 501). 

«>. Bird. 'Reg., in FUher, 


P.LR^"9T 

26fl‘*)! 3 Kast. 251 (258. 

(5) Criep, Exp., \ Atk., 008 ; Wriahl 

V. n Vm.. 12 ; Mayhew v. CWci?i. 

B ® Middicthn, T. & 

204 * Ch., 

(6) Fisher. $ 1427 ; Indian Contract 
Act (IX of 1872). ss. 140, 141. ''‘rac 

(8) Or«n V. Wynn, L.H., 4 Ch.. 204 • 
Forbes v, Jar.kson, 19 Ch. D., 016. ’ 
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and in this country.The right of the surety to be subrogated to all the rights 
of tlie mortgagee is so far recognized as to entitle him to the benefit of the 
securities whicli were unknown to bim, and although they may have been 
takeu by the mortgagee after his own security. (2) The right of the surety 
orii'inates in law, a d therefore the moment the surety pays off the debt, 
rights similar to those possessed by the mortgagee are at once created in 
him, which he may enforce against the mortgagor, and for that purpose he 
is entitled to the benefit of all the securities held by the mortgagee>(3^ includ¬ 
ing even those which were subsequently taken.But, of course, the right 
of the creditor to hold the securities until his whole debt is paid is para¬ 
mount to the suretj’’s claim. <5) As between co-sureties all the securities 
which they may have received must be brought into hotchpotch; so when 
one co-surety obtains from the principal debtor a counter-security against 
his liability, he must gfve his co-sureties the benefit of that security part 
But the principal creditor is not entitled to the benefit of all 
collateral securities given by the principal debtor to the surety.t^ On the 
other hand, the surety is only entitled to the securities given to him by the 
debtor, and as against the creditor not those given by the co-sureties. W 


2127. Guardian.—The minor being himself incapable of maintaining 

jjj a suit for redemption is allowed to redeem through his 

■ ' guardian. This is in accordance with the general law and 

the Code of Civil Procedure.Formerly the guardian must have been 
certificated, but these Acts(i®^ have now been repealed. 

2128. Under the Guardians and Wards Act(^> a guardian may now be 

appointed or declared by the District Court having juris- 
Appointment ol fiction in the place where the mmor ordinarily resides, or 
ouardiaa. ^ District Court having jurisdiction in a place where he 

has property.The persons qualified to be guardians are those recc^^nized 
by the personal law to which the minor is subject. These are usually his 
nearest blood relatives. The minority of a person is now subject to the 
Indian Majority Act.C^S) according to w'hich except in the cose of a minor 
whose guardian has been appointed before he has attained the age of eighteen 
years, “ every other person domiciled in British India shall be deemed to 


(1) Craythorne v. Sunfibume, 14 Ves.* 

160 (162); In re Wrexfiam, [1899] 

1 Ch.» 440 ; Nicholas v. Ridley, [1904] 
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W, Bank, 0 App., Cas. ; Forbes v. Jackson, 
19 Ch. D., 015. 

(3) S. 141, Indian Contract Act (IX 
of 1872). 

(4) Forbes v. Jackson, 19 Ch. D., 615 
(021); Newton v. Charlton, 10 Hare, 646; 
Mauhew v. Crickett, 2 Swan,, 185 ; contra 
in Williams v. Ou.*e;i, 13 Sim, 597 ; Fare- 
brother V. Wodehouse, 23 Beav., 18 is no 
longer sound law ; per Hall, V.C., in Forbes 


V. Jackso^x, 19 Cli. D., 615 (621, 622). 

(5) Qoverdhandas v. The Bank oj Bengal,. 
15 B. 48. 

(6) Steel V. i>txon, 17 Ch. D., 825 

Berridge v. Berridge, 44 Ch. D., 168. 

(7) Per Sterling, J., In re Walker, 
[1892] 1 Ch., 621, 

(8) CJ. Per James, L.G., in Duncan 
Fox Co. V. North A South Wales Bank, 
11 Cli. D„ 88 (94, 96); O.A„ 6 Apep. Cas. 
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have attained his majority when he shall have completed his ei^;hti«.i 

years and not before. 

2129. Where the mortgagor is a minor and his guardiain s\rt*s to ii-deeiii 
■o him, his name must be brought upon reenid. It then 

r ure. jg^ored and there is nothing on the face <>t the 

proceedings to show that his guardian was acting for him, he eannnt after¬ 
wards be bound by the proceedings.<2) Thus in u case it was held tlmt a 
widow did not represent the estate so as to bind tlie son when the I'xisteJK-e 
of the minor son was, from whatever cause, altogether ignored, and ifiere 
was nothing on the face of the proceedings to show that she was sued as 
representing the minor son. Accordingly where the plaintiff, a miner, sraiglit 
to redeem a certain property from the defendant who had purchased tlic 
equity of redemption at an auction-sale in execution of a decree obtained 
against the plaintiff’s mother alone as representative of her deceased 
husband, be w’as held entitled to redeem.<5) But this case has been recently 
distinguished by Jenkins, C. J.. who has upon an elaborate review of the 
existing authorities laid down that the mere fact of a minor son being not 
represented in the former suit, is not by itself a sufficient reason for allowing 
a second suit for redemption, unless it can be shown that the son is not 
bound by the previous decree passed against his natural guardian, either on 
the ground that the foundation of the decree was of such a nature that no 
liability arising from it could attach to the family-property, or, failing which, 
that tire entirety of the family-property was in fact not sold.(‘*> 

2130, Curator of a Lunatic .—\ lunatic or an idiot like a minor labours 

under the same incapacity to contract or look after Ins own 
interests, and he is therefore likewise entitled to redeem 
through the committee or other legal curator appointed to take care of his 
property during his lunacy or idiocy as the case may be. The law here 
enacted as regards minors and lunatics closely resembles the English rule.^5) 

The administrators or irut'erim curators of the felon mortgagor are 
enapowered to redeem.W 

2131. Trustees or trust to sell and pay off debts which have been 

satisfied have no redeemable interest in the property.<7) 
TnutM. jjj Qf mortgage by an executor or adminis¬ 

trator. it has been held that the equity of redemption passed to his' 
representative though he be not the heir of the deceased, and not his 
administrator de bom's no».<®> The official assignee of the insolvent mort¬ 
gagor has also the same right.So of course a trustee in bankruptcy, or a 
trustee of a deed of assignment for the benefit of creditors may exercise the 


(1) 8. 3. Act IX of 187.5. As to certain 
ezeentiona, eoe Birj Mohun Lnll v. Rudra, 
17 C. 944; TekruUh v. Warubai. 13 B. 
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(2) lahan Chunder v. Buia AH, Mareh., 
914; Oeneral Manager, Raj I^rbhanga 
V. Maharaja Coomar Ramaput Singh, 14 
U.I.A., 606 : SotUih Chunder v. Nil Comul, 
11 C. 45: Jaiha Naik v. Venkatapa, 6 
B. 14. 

(8) Akcba v. Sakharam, 0 B. 429. 


(4) Deoji V. Smnhhu, 24 B. 13.5 (147, 
148). 

(6) OrimeUme, Exp., Amb.. 700; Robb., 
Mort., 697 ; Fwher. §§ 1440. 1441. 

(6) 33 and 34 Viet., c. 23. 

(7) James v. Bion, 3 Sw-anst., 237. 

(8) “The goods of deceased persons 
not administered Butler v. Bernard, 
Freem. Ch.. 139; Skeffiington v. White¬ 
hurst, 0 Cl. A F.. 219. 

(9) Eng. Bankruptcy Act, 1883, ss. 
57, 19 (13). 
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«-heaevx-r it is to the beneftt of the ci-editors.(2) 

coiluJion (3) t, tl.eir refusal is due to 

collu.ion, thun cv^n the creditors may be permitted to redeem.W 

2132. The right of one or more of trustees of a public or charitable 
msu^r'" his individual rights^an'd powers If th- 

inTpendin^ collectively, then soSie of the^m canno aVt 

/V redeem depends upon their ri-ht of renrL 

those su?n-Mo1-ede^*^^ may redeem if he represents all. T?ut otherwise 
If tlic'inaiWitv nf H recalcitrant trustees as party defendants, 

ifiti "a t. r ‘he minority cannot be 

sur/or redemnt/l * «''errulcd.(5) One tn.stee may 

co-plaint^ ^ ^ consulting the other trustees or making them 

benefit of the cestui •edemption to all the trustees for the 

2133. A or may redeem.f?) An equitable 

Eeversioner's muant.for.Iife.(8) a tenant-fordife of property settled to 

Umlted laurest. and a tenant-m-tailO0) are all entitled to redeem. 

the first riffht to rpdL^Tr.^ti^^ cr-life of a settled equity of redemption has 

k not en tied M the mortgage, and during his life tlie remainderman 

IS not entitled to redeerru without his consent.(“) 

2134, AttaeWng Creditor.- A judgment-creditor when he has attached 

01. (f). ^he mortgagor s interest may also redeemdz) though he gets 

ment hv property by the mere fact of dLsattaeli- 

rffnp^JZf^ • ^ has been held, does not bv his 

attachment acquire any interest in or charge on the property r§§ 933—936) 

But m this respect the English rule has always been divergent. For there 

a judgment-creditor was always permitted to redeem even before taking out 

execution.cM) except as regards, mortgaged leaseholds which he could redeem 

only after his execution had first issued.(«> In English law a judgment was 

formerly sufficient to create a Hen upon the debtor’s property (16> and this 

view has survived the statutory zeal to annul it.d?) This clause overrules 
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C.L.J.. 452 ; 82 I.C. 747. 

(8) Hoymer v. Haymer, 2 Vent-.. 343. 
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o46« 

Ravnld V. Russell, I Younge, 9 
<21h Prout v. Cock [1896], 2 Ch., 808. 

(12) Venkata v. Venkatardmayya, 37 


io »■*‘loi. V. Fakhruddin 

doO. 

f>y«rfrowi//6M V. Moya Nadan, 
43 M. 696 ; Shaivinda Chandra v. Srirtath 
Roy 17 C.W.N.. 871. 17 I.C. 432 ; Meghraj 
V. KesJ^, 6 N.L.J.. 181 ; (1923) N., 311; 

Bur. L.J.. 221; 

o*x X*0«* 

(14) Sharpe v. Earl of Scarborough. 4 

28*6 * (3(K))' 3 Sim. 

{\5) Shirhy v. Ha/M, 3 Atk., 200; 
Angtll V. Draper. 1 Vern., 399. 

(16) Brace v. Marlborough, 2 P. Wros., 
492 ; Stoneheuer v. Th<m\p$on. 2 Atk., 
440 (441); 26 E.R.. 765 (66^. 

(17) 27 & 28 Viet., c., 112. s. 1, provider 
that^ a creditor can obtain charge only 
by issmng legal or equitable execution*. 
Uut while duch creditors may no doubt 
^eem Chatnj»\ey8 v. Burland, 19 W.R„ 
(Eng.) 148; Fmccet v. Fathergill, Dick., 
19, the taking out of an execution is by 
no means a condition precedent to the 
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the case^^) in which it was held that an attaching creditor had nut, us 

fiuch, any right to redeem a mortgage subsisting prior to his uttuehment. 

A similar view was also taken at one time in an English easet^) but it was 

afterwards disapproved.In this case, it was held that a judgment-creditor 

who has not issued execution has no interest in the laud and cannot redeem. 

But in India the taking out of mere execution does not give the creditor a 

redeemable interest, which only commences with the attachment of the 

property. Ihe equity of redemption in mortgaged property is under section 

266 of the Civil Procedure Code attachable.The mode of attachmeul is 

prescribed by section *274 of the Code, that is, it shall be made ‘ bv an »)i’der 

prohibiting the judgment-debtor from transferring or charging the property 

m any way, and all persons from receiving the same from him by purchase, 

gift or otliei wise. The order shall be proclaimed at some place ou or adjacent 

TO such ])roperty by beat of drum or other customary mode, and u copy of 

the order shall be fixed up in a conspicuous part of the projierty and of the 

ourt house. When the proporlv is land paving revenue to tlovernment, a 

wpy of the order «hall also be fixed up in the office of the Collector of the 

IS nc in which the land is situate..An attacliing creditor may redeem, 

ut he cannot buy back the property under section 310-A of the ('ode, since 

e is not the person whose immoveable prop»*vtv is sold ” within the 
rnonnnig of that section. 

2135. The term “ judgmcDt-creditor. ■' is a term of English law 
«nfl IS used here to signify a creditor who has obtained a jiitlgm«-nt 
against his debtor, who is then designated a judgmenl-frebtor. Ilnvlna 
regard to tlie significance of the term, it would appear that a creditor who 
has olitained a conditional attachment before judgment is not compeleiit to 
redeem. Such a creditor, however, becomes eligible to redeem as soon us 
he hies Ins execution, for as no fresh attachment is necessnrv in his case 
the moment he executes his decree, he satisfies the eondition’upon -which his 
right to redeem is contingent. As between several attaching creditors, the 
right to redeem will be determined by the rule of priority. Since a 
judgment-creditor is given tlie right to redeem only so long as lie remains a 
judgment-creditor he ceases to fill that capacity ns soon as his debt is 
■satisfied, as where he purchases the judgment-debtor’s interest. 

2130. Creditor In Administration Suit —A creditor in n suit for llie 
01 . (g). administration of the estateCW of the deceased insolvent 

mortgagor is also entitled to redeem after obtuinin«’ a 
decree for sale of the mortgaged property. The last condition mnsf be 


w S'*’ Charles 

naiu \.c in BecktU v. Buckley, L.R., 
7 fcq., 435 (437) . ^),o observed “ The 
p oper eourse for a judament-oreditor 
TO pursue where the legal title is out- 
•TOiiaina IS to come to the Court by a 
urn and ask to be allowed to remove the 
<>b«t«le which prevents him from enforc- 
^ his inchoate riaht ” (Cf. also HnUon 
L.R., fi Cli.. 22f».) 

V. Nity Churn, 0 

V, 063. 

120^ '• '^“***"* L.R.. 8 Eq.. 

^•****U. L-R-. 13 

210. 


(4) Per Malins, V.C., ih., 210. 

-Vi/«r«; V. iJeen D,/ol, 20 
\\ .K.. 20 5 Sarruvfiti v. ynbairip, .7 B.L.R., 

(0) S. 274, (now o. 21. r. .34) Civil 
Procedure Code. 

. ifedor Nalh v. VpMa Charav, 0 C. 

(8) R. 4^, ( now o. 38. r. 11) Civil 
Procedure Code. 

(0) Chamiyappei v. Rafna luer, 44 M 
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fulfilled, inasmuch as its effect is to give the creditor an interest to maintain 
the suhsciiuent suit for redemption. It is said that in such a case he is 
allow 1(1 t(j ivdeein so that he may get the benefit of the decree.W But if 
the uKdtgagor’s estate is confiscated and granted to another, but it has to 
he n stored on reversal of the order, the right of redemption also reverts to 

Rut if there is no restoration, the right to redeem will vest in the 
grantee.<3* 

2137. Crown.—The right of redemption may also be vested in the 
Crouti upon forfeiture of the mortgagor's interest on his conviction or 
attiiiudert^) or escheat on the mr)rtgagor’s death without an heir, in which 
case, the Crown or Lord may redeem a term created by the mortgagor in 
right of the escheated reversion.(S) At any rate, such is the law in 
Lng|;(nd.(6> But though n Mokurraree isfiynrari tenure which is absolute 
and ali(*nahle estate may he escheated,there can be no escheat to the 
Crown of a fixed-rate tenant who has merely a right of occupancy and is 
liable to ejectment for non-payment of rent or breach of conditions.Such 
tenure ceasing by death, abandonment or forfeiture, the remainder is clearly 
entitled to possession and it follow’s to redemption of any outstanding 
mortgage, thougli the tenure ceasing the mortgage w’ill also ordinarily cease 
to exist. 


2138. Others entitled to redeem.—As remarked before, this section is 
ill-drafted. Even its enumeration of persons entitled to redeem is neither 
logical nor exhaustive. For besides those enumerated there are 
unquestionably others equally entitled to redeem: such for example, is the 
assignee of an insolvent or a trustee under a deed of arrangement for the 
benefit of creditors,the Court of Wards and the Crown. (§ 2136.) 

[92. In a suit for redemption, if the 
dem^uon sSt. plaintiff succeeds, the Court shall pass a 

decree ordering— 

that an account be taken of what will be due to the 
defendant for the mortgage-money and for his costs of this 
suit, if any, awarded to him, on the day next hereinafter 
referred to or declaring the amount so due at the date of 
such decree; 


that, upon the plaintiff paying to the defendant or into 
Court the amount so due on a day within six months from 
the date of declaring in Court the amount so due, to be fixed 
by the Court, the defendant shall deliver up to the plaintiff. 


(1) Christian v. Field, 2 Hare, 177. 

(2) Peyton v. Ayliffe, 2 Vem., 312. 

(3) Attorney-General v. Crofts^ 5 Bro., 
P.C., 136 LoveVs case^ I Shalk., 85. 

(4) Attorney-General v. Crofts, 4 Pro.» 
P.C., 136; Hancock v. Attorney-General, 
33 L.J.Ch., 161 ; Sutton v. Smith, 10 
Jut. (N.S.), 567rt. 

(6) Rogers v. Maule, 1 Y. and C.C.C., 
4; CatUey v. Sampson, 33 Beav., 661; 
Attorney-^nerol v. Crofts, 4 Bro. P.C., 
136; Downs v. Morris, 3 H.A,, 394 ; 


Beale v. Symonds, 16 Beav., 506. 

(6) Viscount Doume v. Morris, 3 Hare 
394; Attorney-General v. Crofts, 4 Pro., 
P.a. 136. 

(7) Soonet Koer v. Mirza Huntnar, I 
C. 39 P.a 

(8) Tulshi Ram v. Ottrdial, 33 A. lit 
F B 

(9) Fray v. Drew, 11 Jur. (N.S.) 130, 
S. 20, Provincial Insolvency Act (HI 
of 1007). 
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or to such persons as he appoints, all documents in his 
possession or power relating to the mortgaged property, and 
shall re-transfer it to the plaintiff free from the mortgage 
and from all incumbrances created by the defendant or any 
person claiming under him, or, when the defendant claims 
by derived title, by those under whom he claims, and shall, 
if necessary, put the plaintiff into possession of the mort 
gaged property, and 


that, if such payment is not made on or before the day 
to be fixed by the Court, the plaintiff shall (unless tht mort¬ 
gage be sim])le or usufructuary' be absolutely debarred of 
all right to redeem the ])roperty, or (unless the mortgage be 

bv conditional sale) that the ])foperty be sold.] 

« 


_Setlioii 85—90 and 92—94 . 96 . 97 and 99 of this Act, being sections relating 

to procedure, hav*- been repealed from this .\»T. and are reenacted as Order XXXIV, 

,-ylj.n I _6, 7^ 8. 10 and 12—14. respectively. They will be found set out and annotated 

in Part 2 of this Volume. 


93. I If jiaymcnl is made of such amount and of such 

sulisequent costs as are mentioned in section 
lE case oi re- ninetv-four, the plaintiff shall, if necessary, 
dempuon, posses- ])Ossession of the mortgaged 

property. 


It such payment is not so made, the defendant may 

(unless the mortgage is simple or usufruc- 
in default, fore- tuarv. a])plv to tho Court, for an order that 
coBure, or sa e. plaintiff' and all persons claiming through 

or under him be debarred absolutely of all right to redeem, 
or (unless the mortgage is by conditional sale) for an order 
that tho mortgaged property be sold. 


If he applies for the former order, the Court shall pass 
an order that the jdaintifF and all persons claiming through 
or under him be absolutely debarred of all right to redeem 
the mortgaged ])ro])erty, and may, if necessary, deliver 
possession of the property to the defendant. 


If he applies for the latter order, the Court shall pass an 
order that such propertv or a sufficient part thereof be sold, 
and that the proceeds of the sale (after defraying thereout 
the expenses of the sale.^be paid into Court and applied in 
payment of what is found due to the defendant, and that 
the balance be paid to the plaintiff or other persons entitled 
to receive the same. 
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• order under this section, the 

plaintiff s right to redeem and the security shall, as regards 
the ])roperty affected by the order, both be extinguished: 

Provided that the Court may, upon good cause shown, 

and upon such terms, if any, as it thinks fit, 
from time to time postpone the day fixed 
under section ninety-two for payment to the 

defendant.] 

92-94, 96. 97 and 99 of ll.is Act, being sections relating 

from this Act, and are re-enacted as Order XXXIV, 

n Pair-?' 12—14. respectively. They will be found set out and annotated 

m I art J oj tins \ ohifne. 


Power to enlarge 
time. 


94. [In finally adjusting the amount to be paid to a 

mortgagee in case of a redemption or sale, 
Costs of mort- by the Court under this chapter, the Court 

shall, unless the conduct of the mortgagee 
has been such as to disentitle him to costs, 
add to the mortgage money such costs to suit as have been 
properly incurred by him since the decree for foreclosure, 
redemption or sale up to the time of actual payment.] 

NoTE.^Sectiona 85—90 and 92—94. 96. 97 and 99 of this Act* being sections relating 
to prt^eduro have been repealed from this Act, and are rc-cnactcd as Order XXXIV, 
rnl^ 1—6, 7, 8, 10 and 12—14, respectively. They will be found set out and annotated 
in Part 2 of this Volume. 


95. When one of several co-mortgagors redeems the 
Charge of one of mortgaged property and obtains possession 
gago”’ thereof, ho has a charge on the share of each 

of the other co-mortgagors in the property 
for his proportion of the expenses properly incurred in so 
redeeming and obtaining possession. 


2139. Analogous Law. 
214 0. Priticiple. 

2141. Menning of Words, 

2142. Co^mortgagor’*s 

c2ofm for ConirU 
hiUxon. 

2143^S4. JV'a^t4rc of Pight 


SYKOPSISe 

Paragraphs. 

acquired by Co^ 
mortgagor: (1) 

Nature of the 
right ,• (2) His 
remedies; (3) 

Who is entitled; 
(4) Against 


whom; (5) For 
what payments ; 
(d) When does it 
commence t (7) 
Procedure; (5) 

LimitaiioiU 


2139. Analogous Law. —This section evidently taken from Maepherson 
on Mortgage, is closely analogous to section 69 of the Indian Contract ActO) 
and reproduces the English equitable rule by which on the principle of 
subrogation one co-mortgagor redeeming the" entire estate can retain it 
until he is in his turn redeemed by the other co-mortgagors. The contribu¬ 
tion is to be made as directed by section 82. 


(I) Ed., 1877; p. US; Penanna v. Maduraituiyagam, 9 M.L.J.B., 166 (170) 
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2140. Principle. —Orciinaiily, a inort^agu- is iiuiivisiUlL- and tlir iiiort- 
gagoe may therefore compel the co-mortgagor to redoeni the entire luurtgage 
or not at all.t^) If he docs s<». in redeeming lijs own share he lias also 
to redeem the share of his co-mortgagors, and therefort* in (*quity he is 
entitled to ask them for their quota of the redeniption-nuonev, and until 
payment to retain possession of the property which he has redeemed against 
payment by the other co-mortgagors. The latter cannot complain as they 
are in no worse position than if they had to redeem directly from the mort¬ 
gagee. And the co-mortgagor must he recompensed for money i-xpended 
by him. and from which they have or might be benetite*!. 'I’hey cannot 
plead that the co-mortgagor might have let their shares alone, for the indivi¬ 
sibility of the mortgage, and his liability to redeem the entire estate, or nob 
at all. is the foundation of the equity ho has against lhem.<2) 'fho right to 
indemnity or contribution in these cases exists, although there nuiy be no 
privity between the plaintiff and the defendant .<3) 

2141. Meaning of Words.— " Otic of severnl mortijmjors: Is the 

term “ mortgagor " here uHe<l in the limited sense assigned bo it in section 
58? It seems not. " Obtains itosscsHiou This docs not mean that 

charge cannot be created without possession. In the wortls of the Privv 
Council, the section should ho construed distributively, that is the condition 
of obtaining possession should he held to appl_\ only to the cases in which 
its fulfilment is from the nature of the inortgag.- possible. In other cases 
the charge should follow on redemption.“ He Iiiih a rJiayge : " A charge 
is defined in section lt)0. and means the sanw thing as “ Lim ” in England. 
A charge or a lion is an obligation which by implication of law, and not 
by express contract, binds tlu* estate for tlu- discharge? of the debt or engage¬ 
ment. hut does not pass any property in the subject of the charge.W 
“ ExpeiiscH properhj iiirunetl: “ Originally the word here used was “ costs ” 
and not “ expenses.but the latter word was subsequently substituted 
probably, so as to enlarge the scope of thi- section inchiding in the term 
the proportion of the mortgage-debt as well as the costs properly so called. 

2142. Co-mortgagor’s Claim for Contribution. —The ipiestions that 
arise in a case for contribution are; (i) What is the nature of the right; 
(ii) what are its remedies; (iii) who is entitled to it; (iv) against whom is it 
available; (v) for what payments; (vi) when does it commence; (vii) how 
it may be enforced; jind. lastly, (viii) its duration. 1’hose questions may 
now be considered in the order in which they are stated. 

2143. Nature ol Bight acquired by Co-mortgagor.— ■ .\ person ” says 

the Indian Contract Act “ who is interested in the payment 
(1) Mature ol of money, which another is bound by law to pay, and 
the light. who therefon- pays it. is entitled to be reimbursed by the 


(1) Aet IX of 1872. 

(2) S. 60. last para ; Atmuih v. V'amntifi. 
2 M. 223; Nainappa v. ChidarnfMireim. 
21 M. 18. 

(3) Aeannh v. Vanuifui^ 2 M. 223 (225) ; 
Cholmondely v. ClirUofh 2 Jac. Sc W., 184. 

(4) Johruton v, Boynl Afoit Slearn Pariff 
Co., L.R., 3 C.P.e 38 ; LampUigh v. 

trail* 1 8m. L.C., 151 ; Edmundjt v. 
ford, 14 Q.B.D.* 811 (1815). T If we 
take a view of the cases l>otti in law and 
equity^ we shall find that 4>ontrihution 


is l^ttomed and fixed on general prinoiplee 
of justice* and does not spring from con* 
tract* though contract may qualify it.” 
Per Eyre* C.B., in Deriny v. Earl of Win» 
chelnui, 1 Cox. 321.1 

(5) Ahmad Wali Khan v. Shamohul 
Jnhapu 28 A. 482 (487)* P.C. 

(G) In re T^eUKa Eataie, L.R.* 1 P.C* 
90 . 

(7) Law Commissioners* Report, 1870 
(15th Kov* 1870), § 34. 
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dist'.rinn ™;:,iftrSe'ca;‘“ofco‘i --j- 

S€::sAfe “ BB=sm£ 

oxoLite, a?nort„>,™ "'^*. **? o™' » ^enamid,ir 

voluntary payment and he i'i''elTtuied^To nn officious and 

latt ™i;^„r'enSj:dt t";iE.f;;,.:^t rU% ••’e- 


QHlv u-Vth tli ^ persons are not within the scope of the section, which deals 

who is similarly declared entitled to a 
rhZll K ^ 1 ^ co-mortgagors, a frail security to be sure if a 

nr;n.*^f unen^forceable against a bona fide transferee without notice.t?) 
The principle of suborgation entitles the co-mortgagor to the same security 
as was possessed by the mortgagee whom he has redeemed, and it may be 

n “charge ” was not inadvertently inserted at 

a time ^\heii that concept was little distinguished from a mortgage/' 

2144. The rights and remedies of the redeeming iiortgagor may be 
(2) His reme- considered here with reference to the nature of the liiort- 
dles. gage security. If it was possessory, the redeemer becomes 

V ..1 * 1 , .• entitled to possession both by his rght of subrogation as 

under the section In that case the section gives him a further right by 
Tu^ of charge which he may enforce by bringing the property to sale.(« 
though this nght IS denied on the ground that it would place the co-mort- 
gagors m a worse position than they would have occupied if the mortgage 


(1) S. 69, Indian Contract Act (IX of 
1872). 

(2) Asa^h V. Vantana, 2 M. 223 (225). 

(3) Moidin v. Oothumafxganni^ 11 M. 
416 ; Nainappa v. Chidambaram, 21 M. 
18 (26); lyathurai v. KuppamtUhu (1919) 
M.W.N. 467; 49 I.C. 416 ; Pancham v. 
Alt Ahmeds 4 A. 58 ; Fakir Buhth v. 
Sada4 Alif 7 A. 376 ; Nura Bibi v. 
Jagalnarain, 8 A, 295 ; Chedi Lai v. Bhag- 
xvan^ 11 A. 234; A^hrat Ahmads v. lP«tr 
Alif (1801), A.W.N. 211 ; Rani v. Amir 
Bakshf (1900) A.W.N., 39; Raghtibar v. 
Bunyad AW, (1886) A.W.N., 152 ; Bhagwan 
Da9 v« Hardeif 26 A. 227 ; Danappa 
V, Yamunappa, 26 B. 379. But in 
Calcutta the right is said to be merely 


personal — Natrah Johan v. Mirza Shu* 
jouddin, 9 O.W.N.. 865. See § 1390. 

(4) Chedi Lai v. Bhagnan Das, 11 A. 
234. 

(5) Subbamal v. Mvfhu Pathon. 13 M.L..T. 
R., 228; following Bhagwati v. Badha 
Kishen, 15 A. 304. 

(6) Danappa v. Yamunappa, 26 B. 379 

(384) ; following Suppanachari v. Chakara, 
a 411 ; Chagandaa v. Oansingh, 

20 B. 615 ; Bamchandra v. Sadashiv, 11 B. 
422; Ibn Huaain v. Batndai. 12 A. 110; 
Baldeo V. Baijnath, 13 A. 371 ; Sesha Ayyar 
V. Krishna, 24 M. 96 (108); distinguished. 

(7) S. 100 Comm. post. 

(8) Lutan Bam v. Banjit Singh, (1924) 
Oudh 185. 
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had not been redeemed.But this may bt* an anomaly, but it oann<ji 
prevent the charge-holder from exercising the statutory right, whicli |h'\v> 
from his charge. But his right to charge only arises upon his obtainiiig 
possession. The taking of possession, is, therefore, not a right the exercise 
of which is optional to him. He is hound to take it and sue for it if ref\)s<'d. 
It is only after he has obtained possession that he obtains the further right 
by way of a charge on his co-mortgagor’s share.There is no reason why 
it should be so; but such is the law. It raises tlu* question whether a eo- 
mortgagor can obtain possession in a usufructuary mortgage in which the 
mortgagee was out of possession. It is conceivable that if the mortgagee 
parted with possession on a lease in favour of a co-moi'tgagor or a third party, 
redemption of the mortgage by a co-mortgagor would give hint the right tn 
obtain possession. It has been held that such mortgagor is not bound by 
the covenant which the mortgagee may have made* with the mortgagors that 
he would pay a sum of money due to a prior mortgagee.t®) Xor are the co- 
mortgagors entitled as against him to the longer period of 60 years for re¬ 
demption.C**) But being a charge-holder in possession he would be subject 
to the rights and liabilities of Ihe mortgagee in possession as prescribed in 
ss. 72 and 7G. And as regards his rights, he can take his stand on the 

decree obtained by the mortgagee which his co-mortgagors cannot shew to 
be erroneous.(5) Again, his reclemption of the mortgage does not break up 
its int<*grity and the redeenuT is entitled to retain possession till the whole 
of the co-inortgagors’ share is redeemed : He is not liable to be redeemed 
piecemeal by the remaining co-mortgagors.A co-mortgagor redeeming 
a prior mortgage hsus a prior charge tlian one who redeems a later mortgage. 
This suggests another question. Suppose the puisne mortgagee is usvifruc- 
tuary and the prior simple. Th<- former takes possession ; what right has 
the latter? It is apprehended that the fact of possession by another would 
not affect his priority. But if two co-mortgagors jointly redeem a possessory 
mortgage and one of them takes possession, he cannot obtain a charge tb 
the exclusion of the other. It will thus be seen that even the enlargctncni 
of the section by the Privy Council does not remove its difficulties. It may, 
however, be generally stated that a co-mortgagor rctleeming a mortgage 
acquires mich rights of the mortgagee as are necessary to enforce his own 
charge. But being one who has paid off the mortgage in partial discharge of 
Ills own legal obligation, lie has not and cannot possess all the rights of the 
mortgagee’s assignee. Where therefore, two persons .1 and Ji gave a usufruc- 
tuary mortgage and one of theni. .1. redeemed il and leased the property eo 
redeemed to C who purchas<.‘d B’e share at a court sale, ,1 sued him for 
possession based on his lease. The court gave A half th<* land and tije 
excess sum he paid for redeeming B'h share together with interest thereon.(8) 


(1) Mnmola v, Ktdar Nnth^ 22 (O) 

(2) Jag Mohan Singh v. Sita Bam 
Singh, 20 O.C, 72 ; 30 I.C, 186. 

(3) Narottom v. Shankar Singh, 22 O.C. 
112 ; 52 I.C. 01. 

(4) Puma Chandra v. Barada Prasanna, 
46 C. Ill 5 Bam Kanai v. Hari Narain, 
2 C.L.J. 646 ; Vawdeo v. Balaji, 26 B. 

; MuUa ViUil v. Kunbi Pathuma^ 

40 M. 1040 ; Murarjalli v. Ramasami, 

41 M. 650 : Ba$ania v* Dhanna Singhs 
Z5 1.0. (P) 450. 


(6) iMrhtni Narayan v. Raj Narayan, 
22 O.C. 278 ; 54 I.C. 200 ; Shnjfal Ulla'h v. 
Izizulbth, 13 A.L.J. 372 ; 28 I.C. 677. 

(6) Aii Akhar v. Sulfan-ut-mulk, (1023) 

L. 129; lyathurai v. Kuppamithu, (1019) 

M. W.N. 407 ; 49 I.C. 416 ; Lachmi Narayan 
V. Raj Narayan, 22 O.C. 278; 64 I.C. 
200 . 

(7) Ka^hi Ram v. Hei Singh, 37 A. 
101 . 

(8) lyaihurai v. Kuppamuihu, M.W.N. 
407; 49 I.C. 410. 
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civrliinr''' this chargu Cannot be attached by the charge-holder’s 

it mK-:; ? T blit being a secured debt 

It appears to be both attachable and assignable. ® 

noii-possessory mortgages and conceding with the 
iin\ Council that the section should be read as if it gave a co-mortgagor 
a charge even where, from the nature of the mortgage, he was precluded 
Irom taking possession.(2) the next question that arises is the right that 
his charge gives him on tin- mortgaged propertv. One such right is to 
cunipel the co-mortgagors to pay him their respective shares of lifs cost of 
redfcinption, failing which he becomes entitled to enforce his charge by 
mnging their shares^ to sale. But does the section give him the option of 
obtaining possession m non-possessory mortgages? The language of the sec- 
him the option of obtaining possession in. non-possessory mortgages. 

1 he language of the section assumes this possibility though it is scarcely 
possible that the Legislature intended to vest hini with two cumulative 
rights. It has already been stated that these rights not only belong to the 
co-mortgagor but also to those who stand in that relation to "the mortgagee: 
c.;7 purchasers of the equity of redemption. But as to them the provisions 
ot this section must be regarded as supplementarj-, since they rruiy by their 
redemption acquire the largi'r rights of the mortgagee. 


2146. Consequently, where the co-mortgagee obtains a decree for sale 
No charge. property is sold, its redemption by a co-mortgagor 

^ - under old s. 310A (now o. 21, r. 89) of the Civil Procedure 

Code would not give him a charge on his co-mortgagors' property because 
otter a decree for sale under s. 89 (now o. 84 r. 5) there can be no right 
of redemption, the effect of that decree being to extinguish the mortgage W 


2147. And this leads to the second question, who is entitled to the 

rai Who ie AfiH section speaks only of “ one of several mort- 

tied. gagors. But if the term! ‘ mortgagor ’ be here understood 

»n the narrow sense in which it is defined in section 58 
(§ lo43), the section would exclude cases of all other incumbrances. But 
this at any rate is certain that the term cannot be held to exclude owners 
of equity of redemption, whether mortgagors’ heirs(^) or co-parcener,(®) 
mortgagee purchaser(^) or other purchaser(^ who stand for all other 
purposes in the same position as mortgagors.^) (§ 1343.) Such persons and 
rtiose^ claiming under them are admitted to the same right in England.^®) 
But it has been doubted in Calcutta whether the several representatives \of 
a deceased mortgagor could be regarded as co-iruortgagors within the mefin- 
mg of this section, so as to confer upon the representatives who pay off the 


(1) Kya Zan v. Tun Gyaw, 9 L.B R 
169 ; 47 I.C. 121. 

(2) Ahmad Walikhan v. Shamshul Ta- 
han, 28 A. 482 (487). P.C. 

(3) Nawab Jahan v. Mirza Shujauddin, 
9 C.W.N. 865; Rabnath v. Oanesh Prasad. 
23 O.C. 334; 60 I.C. 213; following Het 
Ram V. Shadi Ram, 40 A. 407 P.C. (Such 
decree oxtinguishe-? the mortgage. 

(4) Shaffaat-ulla v. Izizullah, 13 A.L.J. 
372 ; 28 I.C. 677. 

(5) Jaikish'in v. Budhan'tnd, 38 A. 


138. 

(6) Tadepalli v. Sri Baltuni Buchi, 44 
M.L.J. 534 ; (1923) M. 533. 

(7) Dhakeshtvar v. Harihar Prasad, 21 
C.L.J. 104; 27 r.C. 780. 

(8) Dhakeahwar v. Harihar Prasad, 
21 C.L.J. 104 ; 27 I.C. 780. 

(9) Aldrich V. Cooper, 8 Ves.. 390; 
Clarke v. Brerelon, 1 Jo., 165; Johnson v. 
Child 4 Hare. 87 ; Norender v. Btcarka Lai, 
3 C. 408; Vithal v. VishiKurav, 8 B. 497 J 
Mohm V. Kashinath, 3 Nag. L.R.. 92. 
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mortgage a charge against the rest.t'> liut this view was souglit lo be 
distinguished by another ht^nch of the same Court( 2 > and it is otherwise 
unsupported by reason. Not only the co-mortgagor and his representatives, 
but a puisne mortgagee paying off a prior mortgagee may claim to be placed 
in the position of a prior mortgagee if his intention was not- to extinguish 
the prior lien.W But the same principle cannot be <-xten(K‘d to persons 
who do not fill the character of a co-mortgagor used in that large sense. 
For example, the assignee of a mohitrari interest grante<l by the mortgagor 
himself cannot claim the same lien but is merely entitled to a pei^sonal 
decree.On the other hand, in iuiother case the same Court applieil the 
doctrine of subrogation to a stranger paying off the debt, hv hohling that even 
a stranger paying off a mortgage-debt is pri,„a fade entitled to the benefit 
of the security he has discharged.Bui it is scarcely correct to sav that 
any officious intermeddler may step into the shoes’uf thi‘ mort<»a‘>ee by 
paying off his mortgage. ® '' 


2148. This section is like uuiny other sections of the Act ill-drafted. 
Strictly construed, it implies that the right of contribution is not dependent 
upon mere redemption in addition to which the mortgagor must have 
obtained possession of the property, which would confine its operation only 
to possessory mortgages. As- the Privy Council observed; “ That section 
might be so strictly construed as to limit its operation to mortgages under 
which possession passes, and therefore on redemption property repasses. 
But it seems to their Lordships more reasonable to construe the section 
distributively. to make the condition of obtaining possession apply only to 
the cases in which its fulfilment is from the nature of the mortgage possible, 
and in other cases, to make the charge follow upon redemption.”(*) But 
even this is clearly a concession to the wisdom of the T.cgislaturo, since it 
places the n-deeiru-r of a possessory mortgage in a position of comparativ 
disadvantage, and he may at times be even defeated if be is unable to obtai 
possession and wdiieh may occur in rrwny conceivable circumstances 


e 
am 


However, as the section stands, it must be read as meaning that a 
co-mortgagor becomes entitled to contribution as soon ns he redeems* but 
that “ if from the nature of the mortgage ” ho should on redemption become 
entitled to possession, then his right would date from when he obtains 
possession. There still remains the question whether in the latter case he 
must obtain possession of the entire property, for the section is so worded 
But properly a certain degree of latitude Is permissible in its construction 
also. 


2149. As regards the persons against whom the right avails it is 
(4) Agtinst sufficient hero to state that prima facie all persons liable 

to contribute should be subject to the right though this 
again is by no means apparent from the Act. But in cases decided 
independently of the Act, it has been decided that where a prior morteace 
had been redeemed by the mortgagee of one of several eo-parnceners he 


(1) Nawah Jahon v. Mirza Skujnuddin^ 
0 C.W.N.* 805, di88Cn4e<l from Bhngu^n 

V. Hftrdtif 26 A. 227; Datmppft v. 
Tamunnjypa. 26 D. 379. 

(2) Rnushnn AH w KnU J^fohan, 4 C.L.J., 
79 (84. 85). 

(3) OokuUduf V. Purttntruil^ 10 C. 1035, 
P.C.; Ramhan AU v. Knli Afohnft, 4 CX.J. 
79(81), 


Mohan. 4 

79 (85). 

(5) JagnUlhar v. Brown, 4 C.L.J., 121 
(135). 

(6) Ahnutd Watikhan v. i^homthul Jahan, 

v. Imam 

Ah, 38A. ft2. followed in Hira Ktuir v 
Pnlku Singh, 3 Pat. L.J., 490 ; 40 I.C. 479. ’ 
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\MiH entitled to clnun contribution from the mortgagees of another co-parcener 
before giving up the latter’s share.d) So where one or more of several 
t(Uiants.in.cammon redeem the mortgagee, they have a right to remain in 
possession of the mortgaged property until the amount due from the other 
r<i-iiu>i as their contribution towards the redemption-money has 

byfii paid off, and they have therefore priority over a subsequent moidgagee 
of property mortgaged by the other co-parceners.<2) Purchasers of the 
. <]uit.v of redemption of a co-mortgagor are equally bound to contribute 
lateahlv Ihus where the mortgagor mortgages his two properties, and 
one of hem is subsequently sold to a purchaser in execution of a decree 
.i„.imsb liim without notice of the mortgage, the execution-purchaser of one 
property and the original mortgagor stand in precisely equal positions towards 
t/ie mortgagee who could enforce his mortgage against both together, or 
against either of the two. leaving that one, if forced to pay the whole sum. 
to recover the proper rateable contribution from the other. On the other 
nnml. either the ongrnal motgagor or the purchaser might redeem the whole, 
and seek contnbution from the other.t^) 

A claim to contribution cannot be resisted on the ground that the co¬ 
sharers against whom the right is enforced has been improperly left out in 
(iu- mol•tg^agee s suit.(4> or the mortgagee had given up the land belonging 
to a co-sharer.(5) Being a right issuing out of a mortgage, in the latter 
case It might be urged that the mortgagee could not by an arrangement 
made with an individual co-sharer increase the liability of the others. When, 
contnbution creates a charge, it may be enforced against all persons irres¬ 
pective of notice, except, only a bona fide purchaser without notice.f®) 

2150. Although the word “ expense ” is inapt as primarily denoting 
(&\ Tor what incidental cost as distinguished from the redemption- 

parents money, there can be no doubt that what was intended is 

to enable the mortgagor to recover the whole of his outlay 
of cmirse. Where a co-mortgagor is suing the other co-mortgagors for con¬ 
tribution upon the allegation that the portion of the mortgaged property in 
which he is interested has been made to discharge more than its proper' 
share of liability under the mortgage, the Court in assessing contribution has 
first to ascertain the values of the various items of property in question as 
they stood at the date of the mortgage; next the rateable liability of each 
item for the amount payable under the decree; next how much each item 
has contributed to the payment of the decretal amount, disregarding any 
purchase-money which any of the purchasers has paid or retained, and it 
should then proceed to apportion the liability between the different items. 
Since the consolidation of mortgages has been abolished, wh'ere two succes¬ 
sive mortgages in respect of the same property were created, the first by 
nil the co-mortgagors jointly, and the second by only some of them, a 


(1) Shankar v. Aniaji^ (1886) 

166. 

(2) Oaneah v. Ragunaih^ (1880) 

300; Pandjirav v. Narc^u (1881) B.P.J*, 
67 * 

(3) Norender v. Dwarka Lai, 3 C* 408; 
Vithal V. ViehvQ^av, 8 B. 427 (600). 
But fiuch a charge cannot be enforced 
against a bona fide purchaser without 
notice —Haymte v. Copper, 33 Beav., 

31 ; Devluiai v« Jefiereon, 10 B. 248; In 


re Tyabji, 7 Bom. L.R., 547 ; Khetter Kristo 
V. Kally Prosunno, 25 C. 887. 

(4) Jagat Narain v. Quiub Hwain, 2 A.. 
807. 

(6) Chagandas v. Oansing, 20 B. 616. 

• Haymes v. Cooper,. 
33 Beav., 431 ; Devkabai v. Jefferson, 10' 
B. 248; In re Tyabji, 7 Bom. L.R., 647 : 
Khetier Knsto v. Kali Prosunno, 26 C. 887^ 

(7) Bhagtoan Singh v. Mozhar Ali, 36 
A. 272. 
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co-mortgagor who redeemed the first mortgage i)ecoiiios entitled lu a conti-ilm- 
tion from his fellow-nvortgagors, and his claim cannnl l)i* resist<.‘d on the 
ground that the further charge remains unsatisfied. He is enlilled to Imld 
the property till his contribution is paid and thereafter the mortgagee will 
be entitled to enforce his further charge.A right to contribution depends 
\ipon payment, not how it is made. It may be made voluntarily or uiiilcr 
the stress of execution.Nor is it necessary that the eo-moiTgagur s1h)u)<I 
have paid whole of the redemption-money for if the co-mortgagors hatl made 
part payment of the mortgage-money and the final payment n hieh released 
the property from the mortgage was made by him it gives him a charg<‘ for 
the money so paid.(^> 


2151. In recovering the proportionate share of the r«.'dem[>tion-money 
from the contributories, the plaintiff is entitled to charge also a reasonable 
interest from the date of redemption.t't) The right which the co-mortgagor 
tlms acquires is transferablet^J but not so as to prejudice the right of the 
contributories who may enforce it against the subsequent transferees,(6) The 
contributories are not bound to i)ay to the jiiortgagor anything ])iiid by him 
in excess on account of the mortgage. The ex])ense must have been in the 
language of the section “properly incurred." Hence where it appears that 
the claimant with a view to swell his claim against the co-mortgagors has 
paid what was not due. or could not be legally recovered, the hitter are not 
hound to contribute rateably to this sum, but can redeem on payment of their 
fair proportion.But where the claimant has paid the amount bonn fide, 
the mere fact that it has been erroneously recovered from him is no ground 
for disallowing it,(8) but if he was exonerated in a suit by the mortgagee, re¬ 
demption of the property by him would not per se create an “ interest “ 
therein so as to entitle him to sue for contribution.(8) And so also where 
the claimant has suffered a decree without availing hiiruself of the Statute 
of Tdmitation, in which case the contributories may well plead that, if the 
plea had been set up, the claim would have been dismissed.riO) 


2162. As regards the time when the charge fastens on the co-sharer’s 

property the language of the section is again defective. 
(8) When does first sight it woxild seem that the right does not com- 
comraence. mence till the mortgagor has not only paid off the mort¬ 

gage-money, but has also entered into possession. But such a construction 
would render the section nugatory except in a usufructxiarv mortgage, to- 
which alone {here is no sense in confining it. This section then presents 
a fit case, in the construction of which some degree of latitude is pennissihle. 
For there can be no doubt that the phrase “ and obtains possession." has 


(1) Pandjirav v. Naroji, (1881) B.P.J. 

57 ; Oane^h v. PeghunaiK B.P.J. 

300. 

(2) Abid Ali V. Inam Alt. 38 A. 92 ; 
D/uMkeshipar v. Harihar Prasad^ 21 C.L.J., 
104; 27 LC. 780; Ooti Nath v. Chandra 
Noth. 67 I,C. (C) 884 ; Tukaram v* Arjan^ 
46 LC. (N) ©04, 

(3) Bim Kvar v. Palku Singhs 3 Pat. 
L. J. 490 ; 46 LC. 476. 

(4) Rani Amir Baksh^ (1000) A-W.N., 
30. Bot in Digambar v. Harimdra, 11 

226 (232), tha granting of intareat 


waa held to be merely dit^oretionarv’ witli 
the Court. 

(5) Vithal V. ViAhvasrav, 8 B. 407. 

(6) 76., p. 600. 

(7) Vickers v. Oliver 1 Y. & C. (Ch.)^ 
211 . 

(8) Nohin Krishna v. Mon Mohan. 7 C. 
573 ; Dahina v. Saroda. 21 C. 142 P.C.; 
Bindu Dashini v. Hartndra Lai. 25 C. 
305. 

(9) Chedi Lai v. Bhoguan Das. 11 A.. 
234. 

(10) Fordham v. Wallis. 10 Ha., 217. 
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to have a^ctnrgj! on possession is alone entitled 

ri.adc at its .]<‘ciplKTn rn X tl attempts have therefore been 

true consfruetion of scX„ 9^ is ^ 

of the mortgage,I propertv has as »»ln^ co-mortgagor redeeming the whole 
treating the co-mortga<ro?'s si are of t .ommnrng possession as of 
letter’s interest in the°monc"rtv ^ the 

not accejitod in Allahabad where ^ interpretation was 

Pi^-c ‘-'and ohtaias^,];’i^’.r l=eid ^ be elliptical, the 

when the mortgagee had nossi'ssinn ®/“;bl as meaning obtains possession 
implies diseriminutiou unsunnorted bv^ ^* inortgage. But this view 

non-po-ssossory mortgage For whv L between a possessory and a 

ponod until ho obtains” nossossinn ^ ^bo luortgagor’s charge be post- 

possession, Indeed it won 11 h only m case when the mortgagee was in 

had to obtain mses^il virtue, if the mortgagor 

property. On the other hand thor*^°*' « charge on his co-sharers’ 

possession in enforcement'of hi • be no valid objection to his taking 

mortgage renders it feasible Thi"® which the nature of the 

the "privy Council who i^niarM^VPPO^ted by the die/ma of 
construed as to limit its onerntion section might be so strictly 

passes, and therefore on rSdor,-, ? niortgages under which possession 
their Lordshiprmore^-eLonaMe*^^*^ property repasses. But it seems to 
nwke the condition of nhf^m*Vi construe that section distributively to 

its fulfilment s on the cases in w&ch 

oa«es to make the e ni f^iu the mortgage possible, and in other 

rest the controvci-sv on fhe 

policy of the rule whinli l. one is incJmed still to question the 

obligJtorv lx.fo ; c"iat PO-^.^ession even in same cases 

.n.sau®mep„ssesl^.“;h™',“d\:ve“t?nevenX" 

str?Sy''*spMkins™"''l’'' h? "eitber section 72 nor section°76ls 

liabilit^y tS acc“o?n"t:L"s'Lm the veTfi/nei “ nftu'rroir "po:itl'’<'l 
Moreover, it is not, as of course, that he can S Msse,s?on ht 1 l,- 
that of his oo-mortga§ors.(h though in a possessorv mortoage h^ma^well 

rtTemption ' "'.a-s oblig?d*to delive^upon 

,r, Procedure. for enforcing a charge will be 

on bis > »^td 

V. Oo^Aumaa^amj. 11 M. 

liS’ (1901) 4 O.C. 

^ /ot V. HardU, 26 A. 227. 

V. Hnrdie. 26 A. 227 
t^30); O^m Maula v. Mt. Banno, (1901) 

4 U.C., 273 ; dissenting from Moidin v. 

O^human^nnt. 11 M. 41 $; The first 


(4) Ahmad Wali Khan v. Shanuhul 

(overruling 26 A. 

O. L.J. 424 ; 75 I.C. 679. 

(6) Fa^udeit v. Balaji, 26 B. 500 (603). 

T> iiV, Perahad, 2 N.W. 

P. H.C.R., 217 (220). 

^^(7) Anand Rao v. Taiya, (1888) B.P.J., 
295^^ Narain, 8 A. 
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therefore, the right of redecmiug the cliurgi- su}>ji-el to liir law t)l litnilatiou. 

upon which, however, the Courts are not agreetl. In view of the Allahabad 

Uigh Court the charge is redeemable within sixty years, as provided in 

Article 148 of the Limitation Act, and not only within the twelve yeans 

allowed by Article 134.According to the view taken in Oudh and in u. 

later case of the Allahabad High Court(2) the limitation in such cases is 

that of 12 years as provided for by Article 144, calculated from the <late 

when the redeeming co-mortgagor sets up his adverse possession.Now- 

Article 148 of the Tjimitation Act relates to a suit maintained against a 

mortgagee, while Article 134 is more general and embraces the case of a 

trustee. As this section only creates a charge and in view of the dettnition 

of that term, since a charge-holder is nob a mortgagee,it may be plausibly 

urged, and has been held in Bombay, that Article 148 is inapplicable,(5> 

and that Article 144 is more appropriate.But it may be urged against 

this view that the distinction between the two terms has been for the first 

time made by this Act. ainl that no such distinction was observed in 1877 

when the Limitation Act was passcil. But this objection is not iusuner-ible 
(§§ 1257, 1363—1308.) -uiLraoic 


Hale of Property subject to prior mortgage. 

96. [If any property the sale of which is directed under 
s... ot property chapter is subject to a prior mortgage, 

iubieci to piioT the Court may, with the consent of the prior 
“orlgage. mortgagee, order that the jiroperty be sold 

free from the same, giving to such prior 
mortgagee the same interest in the proceeds of the sale as he 
had in the property sold 1 

Note.—S ections 85—90 and 92—94. 96. 97 and 99 <.f this Act. being sections relatine- 
to procedure have been repealed from this Act. and are re-enacted as Order XXXIV* 

In P c’12—14. vcispectively. TliP.v will be found set out and annotated 

m rart j of this Volume. 


97. [Such proceeds shall be brought into Court and 
AppucuioB of applied as follows:—first, in payment of all 
proewtu. exjienses incident to the sale or properly 

incurred in any attempted sale; 

secondly, if the property has been sold free from any 
prior mortgage, in payment of whatever is due on account 
of such mortgage; 


O) Nura /iihi v. Kftrnin^ H A. 

2W ISOO) ; Anhftiq Ahmad v. Waztr .-!/». 
**23. F.B.: asnin reported. 14 A. 1 
explaining f^mruntnMMa v. Mhd. 
Yar Khan. 3 A. 24. P.B. But a anil to 
enforce the rharse mnat be broiiclit with- 

* *n.n®*"** V. Kmhnn Lai. 28 

A. 743 5 Art. 148 anpliea x—Rural Sinqh v. 

20 A.L.T. Oil: (1922) A. 
Jnikmhan v. Budhannrui. 
^®‘*ber Act 144 or 134 applies). 
V. Budhanavd, 38 A. 138. 

IS) Mnkhdum Khan v. Mi. Jodi. 9 P.C.. 


(4) S. 100. -poot. 

L.R. 

314 ; l.i LO. 600 j Vnftudtv v. Tinlaii 2G B 
500 (503): Viihal v. Dinkar Rao/i Boml 
L.B., Gg5 ; Faki Abbas v. Faki Nurudin, 
in B. 101 : Rmnrhandra v. Sadnsiv. II B. 
422: MurajaUi v. Rnmaswamu 41 M 
650. 

(0) So held in Puma Chandra v. Barada 
40 C. Ill; Jai Kithen v. Budhan. 
and. 38 A. 138; Makhdum Khan v. Mt. 
Jadi. 9 O.C.. 91 ; contra Rni Kamini Debt 
V. Mukund Lai. 2.5 C.W.N. 283; 57 IC 
808: (Art. 132 applies). 
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thirdly, in payment of all interest due on account of the 

mortgage in consequence whereof the sale was directed, and 

of the costs of the suit in which the decree directing the sale 
was made; 

fourthly, in payment of the principal money due on 
account of that mortgage; and 

lastly, the residue (if any) shall be paid to the persons 
proving himself to be interested in the property sold, or, if 
there be, more such persons than one, then persons accord¬ 
ing to their respective interest therein or upon their joint 
receipt. 

Nothing in this section or in section ninety-six shall be 
deemed to affect the powers conferred by section fifty-seven.] 

Note.—S ections 86—90 and 92—94, 96, 97 and 99 of this Act, being sections relating 
to procedure have been repealed from this Act, and are re enacted as Order XXXIV 
rul^ 1-^, 7, 8, 10 and 12—14. respectively. They will be found set out and annotated 
in Pait 2 of this Volume. 


Anomalous Mortgages. 

98. In the case of a mortgage not being a simple 
s. 6? mortgage, a mortgage by conditional sale, 
clauses (bj, (c),' an usufructuary mortgage or an English 
(d) and (e), mortgage, or a combination of the first and 
third or the second and third, of such forms, the rights and 
liabilities of the parties shall be determined by their contract 
as evidence in the mortgage-deed, and, so far as such con¬ 
tract does not extend, by local usage. 


2155. Analogous Law. 
2155. Principle. 

2157. Meaning of Words 

2158. Simple mortgage 

'ueufructxuiry. 


SYNOPSIS. 

Paragraphs. 

2152. Mortgage usufruc - 
tuary b y condi¬ 
tional sale, 

2163. Anomalous Mort¬ 

gage. 

2164. Madras eustotnary 


2165-66. Madras Mort¬ 
gages : Kanom; 

Otti. 

2169. Punjab Customary 
Mortgages. 

2172. General incidents 
2174. Court -fee . 


mortgages. 

2155. Analogous Law.—This section deals with mortgages, resulting 
T combination of certain pure forms of mortgages defined in section 

58, In England anomalous mortgages as a class do not exist, nor are 
mortgages there classified as in the Act. The Punjab anomalous mortgages 

often assume quaint and varied forms and are dealt with in Tupper's Punjab 
•Customary Law.O) 

Por the history of the section see below. (§ 2156.) 

2156. Principle. —To the list of the four forms of primary mortgages, 
■this section further adds two other forms, viz., usufructuary mortgage, 


{!) Vol. m, p. 217, el aeq. 
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combined with either simple inortguge, or mortgage by eondilional sale 
(§§ 1368—1375.) All other combimitions are here desigualed unoinaluus 
mortgages and are to bo dealt with according to the intention of the conlraet 
—as evidenced in the mortgage-deed. But the section, whili' providing for 
the rights and liabilities of the parties in the case of an anomalous mortgage, 
does not do the same in the case of the two combinations it e.xce])ts from 
that class. It appears that it was originally inteiulcd to provide foi‘ tliesi- 
mor^ages by declaring that the parties have the same rights and liabilities 
as they have in each of the two forms of which they are made up, so far as 
such rights and liabilities are consistent with the right of the mortga<^ee to 
avail himself of any of his remedies.^) But it appears that subsequently 
the declaration was cut out. on the motion of Mr. Justice West who thouglit 
that the general provisions of the Bill was sufficient to cover the matter <2' 


2157. Cleaning of words.— C otiihiuoiioH of the first tnul thii'd " • j c 
a simple mortgage usufructuary. “ Or the second and third ": i.c., a mort¬ 
gage usufructuary by conditional sale, which is the combination of a mort¬ 
gage by conditional sale with a usufructuary mortgage, " Evidenced in the 
mortgage-deed: " oral evidence being inadmissible. “ roti/rat-f does nof 
extend ": as where a mortgage is described by n term which is well under¬ 
stood to import certain conditions, in which case oral evidence of local 
usage on the point is admissible. 


2168. Simple Mortgage usufructuary _To the list of the four pure 

forms of mortgages described in section ">8. two other forms mentioned in 
this section must be added. All other combinations are declared bv it to 
constitute anomalous mortgages. The combination of a simple with a 
usufructuary mortgage which may be called sin,i>le mortgage usiifrnctuani. 

IS that in which, though the property is only c<»llaterallv pledged as in 
the case of a pure simple mortgage, the mortgagee is permitted to have 
he usufruct of it. This may be done either by simply allowing him to 
ecoive the rents and profits or by Riving him a lease for a limited period, 
in either case the proceeds are credited to the mortgagor against interest, 
nnq, if they exceed what the mortgagee is entitled to for interest, against 
principal also. As in a pure simple mortgage, the mortgagor is personally 
nable,(5) nnd his estate is subject to be sold in default, though redeemable 
‘>ntil it is 8old.”<*) A mortgage, in its inception simple, but liable to be 
converted into an usufnictunry mortgage on breach of a condition continues 
m be simple until the mortgagee expressly or impliedly signifies his inten- 
tion to convert to the mortgagor.It is open to the mortgagee to condone 
the broach. Tf he does so he cannot enforce it.<8> The following may be 
cited as specimens of this form of mortgage;—“We. Af and S. declare 
that we have mortgaged a house situated in Ohaziabad, owmed and possessed 
t^y us. for Rs. .300. to K nnd G for two years: that we have received the 
mortgage money, nnd nothing is due to us: that we have put the mortgagees 
m possession of the mortgaged property: that eight-annas has been fixed as 
the monthly interest in addition, to the rent of the house, which we shall pay 
from our own pockets; that we promise to pay the aforesaid sum to the 


(I) Law CommuiBionorB’ Report. 1879. 
OAted 15th November. 1879. p. 34. 

707^^ Maephereon’s “ Mortgaize ” 7th Ed. 

1872^ Indian Evidence Act (I of 

f4) Ib., s. 925 proviso (6). 


(5) Jinmayya v. Ouruva. 14 M. 2.32. 

(C) Mocpliorson's “ MortRafio ” (7tli Ed.). 

p. 21. 

(7) Katka v. Mathura Das. 21 O.C 
340; 50 I.C. 220. 

(8) Har Kishan v. Mahabir. 18 IC 
(o) 280. 
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mortgagees \\iihiu two years, and redeem the mortgaged property: that if 
we fail to pay the mortgage-money within two years, the mortgagees shall 
bi* at liberty to recover the nrortgage-money in any manner they please. 

Ho \s’hert' all instrument mortgaging villages for a sum payable within a 
certain period by instalments, and making distinct provision that, upon 
• lefavilt in jiayiuent of an instalment, the mortgagee by his servants was to 
take possession, and after paying the revenue aud the expenses of collection, 
to credit the balance towards payment of the instalment, also expenses of 
collection, contained the following:—" Sliould on the expiration of the term 
of this instrument any money remain due, then till payment thereof, posses¬ 
sion will continue according to the terms herein set out. If I do not accept 
this, then as soon as the broach of promise occurs, they will at the end of the 
year n>alizc the whole amount of the instalment by sale of the villages, and 
of other moveable and immoveable property belonging to me.” Construing 
the document as a whole, and giving effect to all its clauses, the Privy 
Council held that under its terms, the mortgagee was entitled to take 
possession upon default in payment of an instalment, and that he might 
also sell if the mortgagor objected to his applying the rents in reduction of 
the principal and interest due.f^) 


2159. Another instance of a simple mortgage usufructuary is the 
following:—“ rsufvueluary mortgage-bond in respect of ituim land executed 
on th»* 27fh Juue 1884...to Yissannavadhanulu by us both jointly Ravi and his 
undivided son Chenulu. Tlie amount of loan received from you this day. . . . 
is Rs. 300. and interest Rs. 30. For the discharge of the said interest my 5 
acres of land . . . have been made over to you. It is settled that we should 
pay the principal amount to j'ou in three instalments within this period. In 

default of payment....it is settled that you should continue to enjoy the 

same for interest in the aforesaid manner, and if the principal money be paid 
in the 30th Phalgun Bahula of any year, make over to our possession the said 
land.” Here the mortgagor, having covenanted to pay the mortgage-debt 
the mortgagee was held entitled to sue for sale of the mortgaged property. 
In another case the mortgage-deetK*) put the mortgagee in possession of the 
mortgaged property and authorized him to retain possession until payment of 
the mortgage-money,the mortgagor being given credit for all profifts recovered 
from the mortgaged property over and above the Oovernment assessment. 
It also contained a personal covenant for payment of the mortgage money, 
and an implied agreement that in the event of non-payment the property 
should be sold, the balance, if anj' still remaining due, being recoverable 
from the person and other property of the mortgagor. In this transaction 
the first proviso constituted it a usufructuary mortgage,(^) and the second 
clause a simple mortgage.It was thus a simple mortgage usufruc¬ 
tuary.In this case the mortgage having subsequently sublet the mort¬ 
gaged property to the mortgagor for a certain term, sued him to regain 
possession, but the Court held that though the mortgagee could not regain 
possession he was nevertheless entitled to enforce the distinct and 
independent right to sue for the mortgage-money and to obtain 


{1) Pkul Kunr V. Mtirli Dhar, 2 A. 527 
(532). 

(2) Dtpuiit Comyni^ifnoner of Rae Bnrelli 
V, Rampol 11 C. 23P.C.: Snlotno^ 

huilnh V. Praiop Singhs 6 LC* (All.) 795. 
For other cases see §§ 1714—172^ 


- Ramaj/ya v. Ourw'a^ 14 M. 232. 

(4) * S. 58 (d), ante. 

(5) S. 58 (b), ante. 

(6) Amarchand v. Kila J/orw, 27 B# 
COO ; Randulal v. Venlmaht 43 M. 589* 
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a decree for sale of the mortgaged property-.tn To the same class 

elouged the mortgage iitider which the mortgage-money with 

m ercst \\as payable in two instalments, and on failure to pay the first 

ns a tnent the mortgagee was to take possession taking profits in lieu of 
interest.t 2 ) 

2160. A simple mortgage usnfnictiiary is not an anomalous mort- 
gMge as was held in the Bombay case just cited.Where a mortgagor 
gives possession of the mortgage<l property t<, the mortgagee and states*that 
e mor gagor shall cause the money to In- paid within a certain date and 
‘ or recover back the laml by paying tin- money on a certain date in 

" the said period and 

r the land, he may pay the money on the corresponding date of any 
luiure year and recover back the land. It was held that the mortgage was 
combination of simple and a usiifrnctuarv niortgagi- and that the mort- 
gMigee was, m default of payment, entitled To a decree for the mortgage- 

k r Another instance of the same mortgage 

Possess^^n^* f M following. I he mortgagor placed the mortgagee in 
rite .m 4 f ^ stipulating for payment of interest at a certain 

addin appropriation of the usufruct towards discharge of interest (6) 

inort<»nr,r.. P»ofits sliouUl iiot covei* the amount of interest, the 

thin "ould make good the deficiency out of his own pocket, it was held 

Rtitnf-n clause (a) standing alone might possibly be construed as con- 
fiiv, ^ r” ordinary usufructuary mortgage, its /.mm, facie meaning was 
til., (6) which entitled the mortgagee to sue the morlgagor for 

is . ^ ”®'n*** ^ooy with interest.<5) In such and similar cases a good plan 

varied"! all the covenants however numerous or 

mortrln^r^* 1 to group them so as to conform to some- form of the primary 
mortgages defined m section .',H. It will then be easier to classifv it. ^ 

clescrlhlV ''' ‘Hstinguish the two kinds of mortgages 

moSjL Tp’ ‘*“«‘>"'i«ated in the section as anomalous 

witldf, f faseCW where the mortgagor agreed to repay the loan 

to tlu' ^7'^ stating that certain property had been mortgaged 

and '■ f’‘'""f*ff-'Tiortgagoe as security for the loan, and that if the principal 
im *7^ within the time fixed, (he plaintiff was to take 

P the mnnngoinent of the property. And the bond further contained the 

which "i‘Tr “ n»r.g..gccl properfy on the dny on 

torott » 7 ‘'‘ ^ pay thu amount of the principal and the amount of the in- 

«.si mat may be found due on making up the account." This mortcTaP 

™ „..„fructuarv. ■■ one of ?he 

referred to in section 08 of the Transfer of Property 
m«rV„ Of course, the mortgage is tiof anomalous, but only a simnie 
K“ge usufructuary. Where usufructuarv mortgage is simnle the m/s^f 
R'»Reo can maintain a suit for the sale of the property aEL7 1 
usu ruetuary mortgagee he could not have maintained it.W And siniilarl^in 


‘fmorrfcflnrf v. Kila Morar, 27 It. 
Pb’ '• Kalimuthu. 27 M. 520. 

«0^f 7f8”'*'‘' '■ 

(3) AtnarrA/inrf v. KHa Morar. 26 B. 
_ • diawnted from in Srinivaaa v. Radha- 

*ruhna. 38 M. 067. 

(4) Kangaya v. Kalimulhu, 27 M. 626, 


K.B. 

(3) .JnuHthir v. SomeMfutr. 1.3 C W V 
206. P.C. (Oudh Appeal). ^ " 

(6) Motirnm v. Vi/a{. 1.3 B. no. p B 

yJll a^:,ru;:r2h2‘ "■ 
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.a mortgage usufruciuary and by conditional sale, the mortgagee can foreclose 
which hi- cuul<l not have done in a purely usufructuary mortgage.(i) 


2162. Mortgage usufructuary by conditional Sale. —The other form of 
inortgagc similarly excepted from the category of an anomalous mortgage is 
that composed of a usufructuary mortgage and a mortgage by conditional 
sail". Sucdi ii mortgage would result where the mortgagee, by conditional 
sale is allowed by the same contract usufruct of the property mortgaged to 
iiim, either under a lease, or an agreement entitling him to take possession 
of it. “ Tfie position of the parties up to the date on which the loan is 
rcpayahle is in all respects the same as in a pure usufructuary mortgage. 
From that date their position resembles whivt it would be in a pure mortgage 
by conditional sale,”(2) Hence until he obtains a decree for foreclosure, he 
is accountable to the mortgagee for the rents and profits received by him, 
unless there is no necessity to render accounts as where by the contract the 
usufruct is taken in lieu of interest, or there are other reasons for which any 
other usufructuary mortgagee would not be liable to account. If before fore¬ 
closure the mortgagee has received the amount due on the bond, the mort¬ 
gagor is entitled to redeem, otherwise a decree in the terms of o. 34, r. 2 of 
the ('ivil Pvocerlure Code will he passed and the relations between parties 
will thenceforth be governed on the footing of the decree.The following 
is an instance of a mortgage usufructuary by conditional sale. The mort¬ 
gagee is put in possession, the mortgagor agreeing that on his failure to pay 
the amount within a certain time the transaction should be treated as a sale. 
It was urged that the clause converted a possessor^' mortgage into an 
anomalous mortgage. The finding was that the clause was only a clog on 
redenjption and that the mortgage was not anomalous.Even without the 
clog it was not anomalous. 

The combination of a usufructuary with a mortgage by conditional sale 
gives rise to a transaction known as hai-lcabala mttddaiakrvfatu among 
Ilindus, and bijcbil-u ufa u*ith possession among Mahomedans.W 


2163. Anomalous Mortgage.—Having eliminated the two forms of 
composite mortgages described above from the category of anomalous mort¬ 
gage, the section leaves the combinalions of the remainder, as well as other 
mortgages not comprised in the six forms, to be included in that term. In 
considering an anomalous mortgage, the intention of the parties must be 
seen from the terms of the instrument as controlled by the provisions of the 
Act.(« Such mortgages are far too numerous and varied to form the sub¬ 
ject of an exact definition. Moreover, they differ in their remedial incidents 
in various localities so that all that can be really said of them is what has 
been said in the section. Some well known instances of this form of 
security are presented By the otti and Jx-anom mortgages of Malabar, the 
JUiKhrarn and the Peruarihiim of Madras, the Lakhamukhi, Dharthe, Woldi 
and Niaiva mortgages of the Punjab and the adjacent districts, and the San 
mortgages of Guzernt, which all present such contrasts to each other as to 
baffle all attempts at systematization. 


(1) See 8. 67 (<f) ; Chathu v. Kunjan, 
12 M. 109. 

(2) Maepherson’s “ mortgage ” (7th Ed.). 

p. 21. 

(3) Manohfir Singh v. Laehman Singh, 
11 A.L.J. 793; 21 I.C. 457. 

(4) Chellamuthu v. Vengappa, 82 I.C. 


(M) 809. 

(5) Ramasami v. Samiappa Nayaknn, 
4 M. 179 (183) ; Qirwar Singh v. Thakur 
Narain Shujh, 14 C. 730 (737). 

(6) Madho Rao v. Ovlam Mohittddin. 
15 N.L.R. 134 P.C. 56 I.C. 717; Mhd. 
Sher Khan v. Swami DayaJ, 44 A. 185. 
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Some forms of anomalous mortgages closely resemble one or otliei’ <il 
the elementary forms. For instance, in a pure usufructuary mortgage, tliere 
IS no tenii fixed for the determination of the mortgage, tl.e mortgagee bein'' 
entitled to retain possession of the pn>perty until repayment of the mortgage^ 
money. A contract therefore which was described and stamped as a mort- 
pge and in which the mortgagor in lieu of a sum due on account, made over 
to the mortgagee certain land “ fur enjoyment for a period of ton yeais in 
liquidation of the aforesaid runces/’ after which the mortgagee will hav.- 

construed to be an anomalous 
mortgage which redeemed itsc-lf at the end of the fixed period Tiic follow- 
lowing are some other instances uf an anomalous moitgagL • " Kmv o v 
own free w, I I have mortgaged two and a half biswas ^ . Tn l eu of 
Es. dOO to W ilayatullab f..r a term of four vears with interest at tlie r u 
one per cent. Having received the whole and enHre mortg^ 
the mortgagee, I have put the mortgagee in nossession money tmm 

property.” After providing that the yearly pmfits wore to be “eJeS 

towards interest, and the balance if any towards the nrinninnl i i 

concluded:-" Should any .leflciency arise in the inteSS I win n'' 
years we should redeem the land without paying either principal or intiresl' 
having been paid at the time of tlie expiry of the term the 
property will be redeemed.”(2) This ],ond was hold to create an rnom“ai?us 
mortgage, but its terms scarcely distinguish it from the specimens of simnle 
ixor gages usufructuary above given (?5 21o7—2159.) Another instate of a 

••anomalous moHg1.e 

ran thus.— As we have received Us. .)00. you will, in lieu of the s-.Tj 
amount and interest, enjoy the said property for three years bv virt>, . ! 

the Arakattuotti, ... on the condition that."on the expiry of the said thr*^ 

You will on the expiry of the said period, deliver possession of the ><.nr] 
immoveable property without raising any objection. ”(3) This how.l 
construed to bo a usufructuary mortgag** bv the lower Court- fh,Y trVT 
•Court, however, held it to be an anomalous mortgage but it i-s diffionli f * 
se,. why the bond is not a usufructuary one especially as in its ter^n h 
contract is nowise different from a zur-i peninji lease. " 

... « rnortgage was subject to the following conditions- — 

0) I he mortgagee w as to take posse.ssion in lu'u of interest (ii) t\mt 'if 
during the term W'e create any obstruction ” the inorteaeee e)..,],/ r ^ 

the principal and interest under the bond ( /A t "VV 

fi years; (,» that in case of default the n.ort^.gle eouM 
mortgaged and other properties of the mortgagor. The mortgagee sued f • 
n-covery of his loan hy sale of the property alleging that condition Jvi t i 
been hroke-n. Tt was heirl that the mortgage wa/,nimnabms :md 7*' 

breach of the second condition all that the mortgagee could sue fnrV i 'V 
was m the contract. He could not enlarge his rights by ref,. 
nnd that, therefore, he had no power to sue for sale of the ^ 
property.(^) In another case the mortgagor had rnortiraf^od a vili^ 
plaintiff half of whieli was then subject to two previou^posfleflsorv^^^ti^^ * 
the fir.t c( .vhich d isclose,I 'hin,. The 


(1) Tuktiram v. fiamrhtiiul, 2« H. 2-’i2 

vH***::, ' V. .shfiikh Atnir. 1(1 

N.L.R. 1 ; (1923) N. 00. 

(2) HiknuUuilfih v. Imam Ah\ 12 A. 

tos. 


11 . 


(3) Vift;iting,i v. Palaniappa, 21 jf, 


(4) dnjadhar v. Sihannprta. 2S O \l'\r 
.'•.32; SI l.r. 7«8; (1924) C. 692 * 
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money to which lie added half the principal by way of prospective interest 
and promised to pay the aggregate in six annual instalments. The mort¬ 
gagee was to enter at once into possession of the unincumbered half of the 
village, and as to the other half he was to take possession after redeem¬ 
ing the prior mortgage when due and adding to his security the 
mortgagor being at liberty to redeem the plaintiff’s mortgage on 
payment of the principal sum due together with interest at the rate 
of one per cent, per mensem. The plaintiff sued for sale, contend¬ 
ing his mortgage to be a simple mortgage usufructuary, but the 
Privy Council hold it to contain no personal covenant to pay and 
since possession of the entire property had not been given imme¬ 
diately- it was not even an usufructuary mortgage. In the result they held 
it to be an anomalous mortgage, the incidents of which were those stated 
find intended by the parties.(i) A mortgage in which the elements of a 
mortgage, simple, usufructuary and by conditional sale are all combined is 
an anomalous mortgage. Here is an instance: The mortgage provided that 
it was made for 3 years with interest at 2 per cent, per mensem payable 
for every six months, failing which compound interest was payable. On 
failure of redemption the mortgagee was to take possession for 4 years and 
the profits to be token in lieu of interest. The mortgagor was free to 
redeem during the 4 years but on his failing to do so. the mortgagee was to 
become owner of the property. 


2164. The “ Peruarthum ”0> mortgage, prevailing in a certain part of 

Malabar, is, however, clearly anomalous. “ The Peru- 
Madras custo- mortgage is a transaction in which the proprietor 

mary mortgages. full marketoble value of the property for the 

time being retaining the empty title of ' Jenm ’ not being entitled to the 
smallest token of aclmowledgment of proprietorship, and in redeeming 
the property he repays, not the amount onginally advanced to him, but the 
actual value of it in the market at the me of redemption. If he is to 
repay only the amounts so advanced then he does not pay pfriwrflnim, 
bcLuse that term means full realizable and tins va ue . ■ ■ would be one 
hundred per cent, more than the said amount, (h Other forms of 
anomalous mortgages also indigenous to Madras are and f 

Mfllnbar nnd Illudwara to be found m certain parts of the Madras Presi¬ 
dency These mortgages ore in the nature of usufructuary mortgages, but 
are not redeemable before the lapse of a certain time. Thus for instance 
in offitw and mortgages a certain time is fixed for redemptjon,(7> 

and in any case in the absence of an express agreement to the contrary, 
they cannot be redeemed before twelve years from the date of their creation. 
And even on expiration of the twelve years the kanom lease does not 


(1) Madho Rno v. Gulam Mohiuddin^ 
15 N.L.R. 134 ; P,C. 66 LC. 717. 

(2) Sunder Dei v. Baldeo Baksh Smgh^ 

18 O.C. 10; 28 LC. 161. 

(3) Means full value realizable. 

(4) Shekari Varrna v. Manpaiam, 1 M. 
67; Ramasami V. Samiappa Nayakan, 4 

M. 17ft (184V. t xcxrntJ 

(5) Edathil v. KopasMti, I 


122 ; Kumini v. Paktanif 1 M.H.C.R.* 261# 

(6) Kumini v. Pakram, 1 M.H.C.R.r 
261 ; Pramatan v. Madaiif 1 M.H.C.R.* 
296. 

(7) Keshava \\ Keshava^ 2 M. 45 ; Shek* 
harn v. Raru^ 2 M. 193; Ahmed v. Kttn^ 
hamad^ 10 M. ISSs.^fioman v. Vasudevottp 
27 M. 26. 
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determine, though he is then liable to be redeemed at any tinic(i) unless 
there is a covenant for renewal which would biinl tlie lessor to renew ih.. 

1 though such a covenant must be clear and dcHnite it may be for 

f " redemption even tb<ni-h the 

must moH‘.a'Iv 

‘^■^'^■cute.l and registered in accordaiice^dth 

2165. Madras Mortgages:— A Icanom mortgage in Madras is, according 

.Kanom. MuHvisamy Ayyar. J.,(«) another instance of a trans 

usufructuary uiort^ra™^^^^^^ 

interest and the denmi is also bound, under the contract^ 
amount on the expiration of twelve 

me usufrucf as rent to 

2166. Hut an otii differs from u lumom mortgage, first, in respect of the 

Otli. right of prc-en.ption which th<. offi-holder possesses- 

n.rrm • •« for so large a sum that, the jenmi or 

mortgagor recoiyos practically a popf.er-orn.f?) Moreover, an ottid-ir 

possesses the right to make further advances, which a kanonular does not 
I^ossess. Indeerl. an ottidar may redeem a prior kaiiomdar.ta) a kanomdar 
being regarded as little more than a mere lessee. On the 

ottidar is regarded as little less than an absolute owner. The consideration 
paid for this mortgage is ordinarily two-thirds of the value of the i-ind and 
the interest due on the debt is considered to l.e equal to the annual lctT(l 
A knnom mortgage does not imply a personal covenant to pay dO bub if 
jenrni fails to give possession, the amount advanced by the kanomdL mav 
be immediately recovered from A kanomdar in possession i«: li^v!F 

to eviction if ho repudiates the jenmi’s title.d2) even for the firsb tiri 
the plendings.tm or if he has committed wilful and extensive waate^M) Bm 
bo cannot be ejected for mere non-payment of rentOS) which the ienm? 

recover by a suit, or he may choose to take credit for the^mo^nt' 


(1) KtUtppnn V. Madhtivi. 25 M. 452 ; 
Vya/hiliiifffjtn v. KufAiravej/tti/i. 29 M. 
501 ; Kurri v, Kurri. 29 M. .‘13«. F.H. 

(2) Oop<ilan v. Kunhnn, 17 M.L.J.R.. 
160. 

(3) Kurri v. Kurri, 29 .M. 360. F.B.; 
<3opatan v. Kunhan, 17 M.L.J.R., 189. 

(4) In ifamux/41 v. liruhnut OiUlan, 15 
M. 366. But see KelUiya v. Vadakiptil. 
3 M. 382; Mana v. Suryti Narayarut, 5 M. 
284; Sri Ifetri v. riVorflyon, 22 M. 350, 
in which t-arioni has Iteen held to lje no 
more than a usufructuary mortgage. 

(6) Bamunni v. Bnthma DaUan, 15 M. 
366 (360) ; dissented from in Sri Detn v. 
I'lroro^n, 22 M. 350. 

(0) KautiiyU v. TheU^fi, 44 M, 344. 
•C'Aundom Vetiu v. Muhammad, (1914) 
M.W.N. 618; 24 I.C. 127. 


26l'’ 1 M.H.C.R., 

(8) Kuylunnu v. AUapureUi. 3 M. 246. 

7 M. 442. 

(10) .Sri JJeviv. Viraruyan, 22 M. 350* 

mf*r ^ M.L.J.R.. los, 

lo! fdayfi. 2 .M.H.C.R., 316. 

44.1 . Mayuvaujart v. .VimtMi, 2 M H C R 

V. Badpalli, 2 M.H.C.R.. lei ’ 
(13 t/oyrtiviiyan v. Nimini, 2 M.H.C. 
K.. 109. But not so an otti-hold«r: 

Kauiioth V. Vtiuuathan, 3 M. 74 

R.^ 3*V. A'arayoao. 0 M.L.J. 

I 1 M.H.C.R.. 

!i£* V. 1 M HCR 

us. n^« ;.^r.V,A„a y. Shaulara, } M.H.C.’ 

t to, flOtf, 
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in arrears at the time of redemption,a right is not aSected by the three 
years’ rule of limitation for the recovery of arrears of rent;(2) and which he 
may enforcu* even against the hanomholder's assignee.A jenmi who has 
ohtaine.l a decree for arrears of rent, may sell the kanom before the expiry 
of twelve years, but such a sale docs not put an end to the kanom, but only 
transfers tlie kanomdar’s interest to the purchaser at the execution-sale. 


2167. The hanvnidar has the right to remove the trees that he has 
planted during the period of his occupation, provided that he leaves the 
property substantially in the state in which he received it.(®> On redemption 
the kanoindar is entitled to claim compensation for improvements, and it is 
customary in Malabar to take accounts of the improvements at the end of 
the term of hanoin, the value of which are added to the kanom, unless it is 
• It onci‘ discharged by payment.(6) But this rule may differ in other locali¬ 
ties. as by the local usage of Ernad the jenmi is, on redemption, given 
for one-half of the value of improvements effected by the 
except, it would seem, when valuable timber is grown on the land.f Ti^ 
icnnotnd/ir is not entitled to claim the value of trees of spontaneous grow ^ 
under the head of improvements.<®> There is no presumption nor usage in 
Malabar against a tenant being allowed compensation for 
effected prior to the date on which the kanom was renew’ed, if his right to 
it was not specially reserved by the deed.<^®^ 


2168. As an otti mortgage is superior to a kanom mortgage, so is a 
“ kavidii otti ” superior to otH itself. Indeed, a kavtdu essentially a 
sale with the right of pre-emption reserved to the mortgagor.<“) In anotper 
form of mortgage called nirmuUil nothing is reserved to the transferor 
except the right of water.d*) As an intermediate secunty between this and 
otti, stands the ottikamparam in which a sum 10 per cent more of the 
amount of the otti is usually lent, the mortgagor being liable to pay th a 
amount as also the further advance with interest at 10 per cent. A stilf 
further sum is lent in the niTmuial, while the Inst stage in the gradations 
is roachern enmi panaiyam. aftiper and Anubhasamin, which are mortgages 
merely in name, being in reality absolute transfers. Akin to them ^ is 
Mava rmttom, which is a kanom mortgage, and in one specimen of it which 
came up before the Madras Court there was a covenant for perpetual re¬ 
newal entitling the mortgagor “ to hold the properties for ever without 
surrendering them ” and which the Court naturally treated as a clog on 
redemptions^) In another case in which the mortgagor had covenanted: 
“ You shall obtain arenew'ed demise on the expiration of every tw^elve years 
and thus hold the properties ” and the mortgagee on his part had covenanted 
“ I shall obtain a renewed demise on the expiration of every twelve years 
and shall hold the lands thus ” the Court while holding the transaction to 
amount to an anomalous mortgage and not a renew'able lease construed the 
covenants as neither obligatory nor amounting to a grant of a perpetual 


(1) Kanna v, Kornbi, 8 M. 381. 

(2) Unnutn v. Jtama, 8 M. 415. 

(3) Achutan v. Kali^ 7 M. 546. 

(4) Achutan v. Ke^havan, 17 M, 271. 

(6) Vasudevan v. Valia, 24 M. 47. 

(6) Narayana v. Narayana, 8 M. 284 
<288). 

(7) Unnian v. Ratnay 8 M. 415. 

(8) Achutan v. Narasimham, 21 M. 411. 


(9) Narayana v. Narayana^ 8 M. 284 
(488). 

(10) Mupana v. Virupa, 4 M. 287. 

(11) Kundu V. Impicki, 7 M. 442 (450). 

(12) Kundu V. Impichiy 7.M. 442 (461). 

(13) Vythilingatn v. Kuthiravattahy 20 
M. 501 (504, 505). 

(14) Neelakandhan r. Tir^milai, 30 M- 
61. 



Moitrr.AGK. 


1473 


S. 98.] 

>^uch a ronowal ivquired to bo rogistorod utuk-r socliori .V.) 

of this Act.(»> The following mortgage would probaliy lie classe.l as a non- 

escnpt anomalous mortgage. Tin* mortgagor gave possession of tiu* 

property to the mortgagee but rents aiul profits were not given in lieu of 

interest. Interest was fixed and made payable out of the rents and profits 

balance duo being recoverable from the mortgagor 

r? «.lo i redeem on repayment of the principal monev. 

of a "as neither simple, because of the absence 

given^friieu of' il 1/ »^^>f*-‘'etuary because the usufruct was not 

g yen in lieu of interest. Tt was an anomalous mort«^i«e in which the 

2169. Punjab Customary Mortgages.-A few well-known sp.ecies of 
anornaloiLs rnortgagos also find place in the Punjab Customaiw Law The 
Lahhamukht is an instance of such a mortcarxe in whiefi ii 

share therein, or an estate is transferred to fn^crediSr fn 
the lakhamukhulai- being responsible for proper management fnv 

propnetor gets mto his deht.(3) Tn the mortgaged r n aced ?n 

possession and pays one-tenth of the produce to the^ rno,f«« *“ 

h.ndWd-s duo. TI,o i. u soeuritj: il. th. SlE'DMHcr 

in which the nuirtgagov remains in possession, bur pavs to the morteace 
p-eightieth part ..f th. produce of the ]and.('') Other variation^ofXt 
form of security are to be met with in the Trans-Indus Districts ” 

tion “I; 

t^;rfhLer‘S 

2171, It Khniild be noted tliat tbouol) this . a. 

of idl kinds, however iieculiiir their provisions may be still It doe^^'^^f 
extend to a transaction which docs not answer the definition of I 
as tymtained in sectif.n o8 before. Some of the so-called mo?LL?s 
exist in various parts of India are probably not morte iees at 5 «ll^ ^ 
m the Act. and therefore this seeJion doL not pro^ fnr^ 

■ 1 Incidents—Of anomalous mortgages no more need ho 

said than that tiny aiv g<,verncd by the terms of the written contract 
except where the,r nature is such as to admit of oral evidence whkfh 
admissible only to prove •' any usage or custom bv which incidents not 
expressly mentioned m any contract are usually annexed to conWts of 
that description, provid.-d tliat the annexing of such incident ^ u 

rc,n.gnant to. or inc...Ki.t.„t with the expros? terms of fho oontrS 
true and apjiif.pnatc otti,.,..’* says Story. *• of a usa«c or a 
interpret the otlierwi>.r indeterminate intentions of parties and in > nJt 
tlu* nature and vW^vA of their contruets arisln^^ no* J^scertnin 

.... ..-ns 


(1) OoptiUm V. Kunhuift. 30 M. 300. 

(I ^23) Krinhuasutn y, 

Tuppor*« Punjab Customary Law. 

p* Jlfl, 

(4) 3 Tapper’s Punjab Customaiv Law. 


pp. 21tl. 222. 

K-'w/hTiT •'•■‘""'•'■“-P-. - 
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or equivocal charac-ler. It mav also be admitted to ascertain the true 
meaning of a particular word or of particular words in a given instrument, 
when the uord or words have various senses, some common, some qualified, 
and some technical accoiding to the subject-matter to which they are 
.•ip})lie(l.Local usage may be proved by the decrees though not infer 
paiics in which such a custom or usage is recognized.(*> It may also be 
proved hv >tatements of witnesses, whose opinion supported by instances 
in usage has been recognized i-s relevant.In the words of the Privy 
(.'ouneil ' a custom is a rule which in a particular family or district has 
from long usage obtained the force of law. It must be ancient, certain 
and reasonable,<**> and being in derogation of the general rules of law must 
l)e construed strictly.” An usage which has been sliewu to have existed 
for at least twenty years may raise a presumption in the absence of direct 
evidence of ii usage existing, beyond the period of legal memory.-If the 
antiquity of an usage cannot be proved, ” it is enough if it appear to be so 
well known and acquiesced in that it may be reasonably'‘presumed^ to have 
been an ingredient tacitly imported by the parties into their contract. 

A local usage, or ilmavhnr. is a custom prevalent over a large area, and is 
not like kuhichar or a family custom confined to one particular estate. 
Evidence which may be sufficient to prove the latter is not necessarily so as 
to establish the former, which from its universality must be susceptible of 
clear and' cogent proof,by dear and unambiguous evidence. 


2173. ]3ut though in their operation such .mortgages are subject to con¬ 
tract as modified by local usage, still being “ mortgages ” they are subject to 
all the rules applicable to them. For instance, while a covenant for perpetual 
renewal of a Kanoni mortgage may be sanctioned by usage,, it cannot be 
enforced because it operates a clog on redemption.And so where a 
mortgage provided that the mortgagor was to redeem after 5 years and that 
if he failed to do so the mortgagee was to have the option of taking posses¬ 
sion for a period of 12 years during which the mortgagor had no right to 
redeem: the mortgagor iiaving failed to redeem at the end of 5 years the 
niortcragee took'possession; in the same year the mortgagor sued to redeem, 
which the Privy Council permitted, holding that even if the niovtgage were 
.•momalous it was subject to the provisions of s. 60 which invalidated a 
clo" and that the clause as to possession was such a clog on redemptions^®) 
An'^anomalous mortgage is nqne-the-less a mortgage, and would be subject 
to the provisions of the Act which does not save “ a contract to the 
contrary.” As such they are equally subject to other principles applicable 
to all mortgages, contract and local usage being left to determine only such 
incidents as do not detract from their essential character as mortgages. 


(1) Equity Jurisprudence (2nd Eng. 
Ep.). 

(2) Bai Baiji v. Bni Santok, 20 B. 53. 

(3) S. 13 (a), (&), Indian Evidence Act 
(I of 1872). 

(4) Har Prasad v. Sheo Dyal, 26 W.R, 
65, P.C.; Lachman Rai v. Akbar Khan. 

1 A. 440. ^ . 

(5) Jagomohun Rai v. Ntmu Das%, 
Montriou’s cases on Hindu Law, 696 ; 
Jai Krishna v. Durga Narain, 11 WR 
348. 

(6) Juggo Mohun v. Maniekehund, 7 


M.I.A.. 263 ; see also 5e/A Sanutr v. Choga 
Lai, 5 C. 421, P.C. 

(7) Amritnath v. Qauri Nath. 6 B.L.R., 
238. 

(8) Rgtnalakshmi v. Sivanantha, 14 M.I. 

A., 586; Vandravan v. Manilal, 16 B. 
470; Vydiatuida v. Appu, 9 M. 44. “ 

(9) Neelakandhan v. Tirunilai. 30 M. 
61. 

(10) Mhd Sher Khan v. Suami Dayal, 
44 A. 185 (189) P.C. contra Hakeem Pattt 
V. Sheik Davood, 39 M. 1010, deemed over- 
ruled. 


ss. 99, 100 ] 
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)Miei-e. for instance, he is eiUitlcd on defanlt citlier to fmcclosine or sale 
It IS for him to choose his remedv. and if he elects to foreclose, the mort- 
gitgoi cannot compel him. to sell.t*’ Jiut should the mortgiige confer cm him 
the power of sale without the intervention of the Court it cannot be exercised 
because such sale is interdicted by sectiotr otherwise the mort- 

gagee may put in force his multiple remedies.(3' 

t'liforce the terms of an anomalous mort¬ 
gage should be valued at tbe amount of the debt sougln t.. l>e i eeovered.t-*) 

AttdcliTYiBui of MoTitjaged Pto^peviy 

99. [Where a mortgagee, in execution of a decree for 
Attachment oi the satisfaction of any claim, whether arising 
mortgaged pro- Under the mortgage or not, attaches 

, ri ... nwrtgaged property, he shall not be 

entit ed to bring such property to sale otherwise than bv 
instituting a suit under section sixtv-seven and he mav 
institute sueJt suit notwithstanding Anything contained in 
the Code of Civil Procedure, section forty-three.] 

to '"au^ O^deTxXXlT 


Charges. 

100. Where immoveable property of one person is by 
Ohargoa. "f parties or operation of law, made 

..,.,1 . 1 , , security for the payment of money to another, 

and the transaction does not amount to a mortgaee the 
la ter person is said to have a charge on the proplrtv ■’and 
all he luovisions hereinbefore contained as to a mo/tiasor 
shall, so far as may be. apply to the owner of such pronertv 
and the provisions of sections eighty-one and eighty-two 
shall, so far as may be. ^ * 

charge. 


apply to the person having such 


Nothing in this section applies to a charge of a tmetfoo 

executio^ofiis'ln,^.''”’ 


(1) Bnquar Hunaain v. Raink Hum. 18 
I.C. (OiidA). 24. 

(2) Kangtiya v. Kalimuthv. 7 M. 526. 
1* «15» 

(») Atimdad v. Ohanaam, 1 A.L.J., 20 s 


Anytrchand v. Kila Morar. 27 B OOn 

41o” d""™-'* B . 

PO: AmarcAand v. Kila 27b' 


mK 
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2175. Ana^ogouH Law, 

217f>. Pri nciple. 

218 0. Mea nhig of Words, 

2181, Pre-re<juisites of a 

charge, 

2182, Writing unneces¬ 

sary. 

2183-91, Charges created 
by Act of parties; 
{1) Charge and 
mortgage dis^ 

anguished; (2) 

Property must be 
specified; (3) 

Property must be 
secured ; (4) No 
personal liability. 


SYNOPSIS. 


Paragraphs. 


2192. 

Instances of 

charge. 

2197. 

Charge of Annui^ 
ties. 

2199. 

Liynitation. 

2200. 

Specific and float¬ 
ing charges. 

2201. 

Charges by opera¬ 
tion of Law. 

2202. 

Equitable charges. 

2207. 

Liens of trustee and 
cestui que trust. 


2209. Partner's lien. 

2210. Subrogation. 

2212. Remedy oj charge¬ 
holder. 

2214. Bights and Lia¬ 
bilities of Parties. 

2217. Limitation. 

2218. Rights of Trustees. 

2219. Charges in other 

Acts. 

2221. ChargfS on Move¬ 
ables. 


2175. Analogous Law.—The section has been amended by striking out 
the words and all the provisions hereinbefore contained as to a mortgagee 
instituting a suit for the sa'e of the mortgaged property ”<i> which occurred 
after the word “ cighty-two,” the reason of the amendment b^ng that the 
said provisions have now been relegated to the Code of Cml Procedure so 
that such provisions, though they still apply to charges,(2) are no longer a 

part of this Act. 

The term “ charge ” was oiiginally proposed to be defined as follows:— 
If bv any assurance other than n mortgage-deed or by any will or under 
the provisions of this or any other Act. or by operation of law. certain 
immoveable property of one person is made security for the payment of 
certain money to another, the latter person is said to have a charge on the 
property. The Law Commissioners, liowever, substituted for it the present 
definition, which is substantially the same. 

2176. The term “ charge ” corresponds with the term “ lien ” which 
in England is defined to be an obligation which by im.plicatioa of law, and 
not by express contract, binds real or personal estate for the discharge of a 
debt or engagement; but does not pass any property in the subject of the 
lien.(5) But while a “ charge ” may be created by act of parties (as by 


(1) Fifth Schedtile, Civil Procedure (3) Fisher, § 466; Wilson v. Heather, 5 

Code {Act V of 1908). Taunt., 642. 

(2) Ib., O. XXXIV. r. 16. 
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^settlement or will), u lion is created only by “operation of law. ’ I'ln r 

term appears to have been used in this sense in the Indian t’oiitracl 

but as applicable only to moveable property, whereas the term “ehaiL'e" in 

this and other Acts seem to be confined in its use tc cmlv ii]imoveal)le 

property. The term “lien” is, however, used in English Law where 

' charge ’’ would be the more appropriate word in tliis eounlry. bm woitls 

hke vendor s lien “ and the like have become too familiar to be easily 

discarded m favour of the more correct expression “ vendor's charct' ' -ind 
the like. ^ 

This Act for the first time makes a distinction between a “ charge " and 
■a mortgage, the two terms being before used interchangeably.(2) 

The second paragraph refers to s. 32 of the Indian Trusts Act.<3) 

2177. Instances of charges created by operation of law will be found 

analogues. yendort > and purchaser s) .^re g,ven statutory charges for 

purchase-money while the mortgagee is given -i chaiirp 
on the surplus of the proceeds of sale of the mortgaged propertv to liim fS 

Torerlv g''’™ “Charge ol the .ttorlgiged 

^ him against his co-mortgagors for their contribution (7) 

Besides these there are other occasions when, apart from the statute Inw 

law fastens a charge on property and which will be found set out in tlJ 
ensuing discussion. 

a.‘I*'’''' of charges, some of tlieni the same (*) 

o hera sim.lartW wll.Ie the rest are neither.O"! There is no reason ,vhV a 

atatutorv charge for arrears of rent alien pavoble in monev arisine under II,e 
twTseeton ^''e meaning of 

2178. Principle.— The definition of “ charge “ given in tliP •» 

new, and limits the indiscriminate use of the term found in the 
reported cases. 02 ) The section now draws a clear distinction betv 

V mortgage ■■ and a charge. ■■ the former being a fmn,/" r o? an intees't 
in immoveable property made by the mortgagor as a securitv fnr fia i ' 
whereas the latter is not a transfer, though-it^is none the.W 
the payment of moioty to another. A charge mav be created /’i\ * 

of parties, or (il) by operation of law. A mortgage however can^ 
created by act of parties, and not by operation of Uw. A charge being 0,1,8 


(1) A<?t IX of 1872 ; see k. Do kI nen. 

(2) f7»>t«ir fixnoh v. Thnkur ^nmin 
*Sintih. 14 C. 734 P.B. 

(3) Act 11 of 1882. 

(4) S. 66. (4) (6). 

(5) S. 55. 6(6). 

( 8 ) 8 . 73 . 

(7) 8. fl5. 

ofS*88li Jtovenu© Act (XVIII 

1882) ^^* Tnists Act (II of 

Ten. Act (VTII of 
1885); MaraditQula v. Kotala, 21 M.L..I. 


413. 9 I.C.. (MikI.) 255 (charge on cood«. 
a^.Bnod w).on not in existence). ^ 

(IJ) l^iKAhman v. Ntmrtiw 
I.C. (M) 704 ; disacn?;^" 

4ri.a'"7n4'!' 42 M. 114 ; 

(12) Thus Sir Barnes Peacock speakinir 
of a hypothecation bond deaignaled it a? 
a chat^ upon immoveable propertv ” 

I7U, K-B.: AimilarTv in 
Kolka Prfvtad, 7 A. 502* P.r thr. T 

44^ 1 a^«umcd to * include 

simple mortgage/* luiuae a 
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a wider term includes also a mortgage.In other words, while every 
mortgage is a c-liarge. ever\ cliarge is not a mortgage. And hence it is 
tliat in the Kngiisti (Vinve.vjuicing Act mortgage is defined to include “ anv 
charge on any |)roperty for securing a money’s worth."<2) Usually a 
lUfU'lgage is liie result of an ex[»rcss contract between the creditor and the 
dtl)tor. but a charge is in most cases created not by express contract, but 
h.\ either implication, or it is the result of legal compulsion. 


2179. 'I'lie difference between the two terms would not be in\|)ortant 
uere it not for the difference it at one time made in the question of 
limitation, for while a suit to enforce a charge was held to be governed 
by .Article of Schedule II of the Limitation Act, a suit to enforce a 
mortgage was under .Article 147, held to be within time if instituted at 
any time within sixty years from the same date. But this question is now 
finally dispused of by a ruling of the Privy (’ouncil,t®> the force of which has 
t»een impliedly recognized by llic Legislature in the new Limitation Act 
passed in 1908 after the promulgation of that ruling. But the difference 
has now gained importance for another purpose, for while a mortgage deed 
must he attested by two witnesses a charge need not be made in writing 
and if reduced to writing it need not be either attested oi^ registered. There 
is also some divergence of opinion as to its enforcement against a transferee 
without notice, (5 2190.) Tn other respects there is practically no different 
in the remedies open tn tlu* incumbrancer, since " all the provisions herein 
before contained as lo a mortgagor shall, so far as may be. apply to the 
owner of such properly, and the provisions of sections 81 and 82 ' and 
all the provisions contained in the Code of Civil Procedurel^^ as to a mort¬ 
gagee instituting a suit for the sale of the mortgaged property are. as far as 
may he, enacted to apply to the person having such charge. In other words, 
a charge-holder has now very much the same legal status and remedies as a 
simple mortgagee. He cannot foreclose, but may bring the property charged 
to sale. But the rights and remedies of the person subject or entitled to the 
charge are not identical with but only so far as may be similar to those under 
a mortgage. The two transactions are analogous, but not identical. “ A 
charge ’’says Day, J., “ differs altogether from a mortgage. By a charge 
the title is not transferred, but the person creating the charge merely says 
that out of a particular fund he udll discharge a particular debt.'’(S) In 
such a case, wliere a decree is obtained against the land, it is the decree 
which transfers the interest, and not the original transaction between the 
parties.<*> But a decree for sale may be obtained in the same way as upon 
a mortgage. And the rule is the same in England, where the Land Titles 
and Transfer Act(^) provide that the registered proprietor of a. registered 
charge may enforce a foreclosure or sale of the land charged in the same 
manner and under the same circumstances in and under which he might 


(U The view of the legislature is now 
con6rmed by the decision of the Pmnt 
C ouncil in \’e^udera v. Sriniroftti. 30 M. 
426 P.C. and by the Legislature in the 
present Limitation Act (IX of 1008). 
Art. 132. 

(2) S. 1 (vi). Conveyancing Act. 44 & 
45 Viet., c. 41. 

(3) Vasudeva v. <'Srinivaaa, 30 »M. 426. 

pc 

’(4) O. XXXIV. r. ir>. Act V of 1908. 


(5) Burlinson v. Hall. 12 Q.B.D.. 347 

(350) : followed in Tancred v. Delagon Bay 
Ry. Co.. 23 Q.B.D., 239 (242). National 
Pronncial Bank v. Horle. (i 625, 

dissented from ; see also Kishan Lai v.. 
Oonoaran}, 13 A. 28 (48) Mofiram v. 

13 B. 90 (99), F.B. 

(6) Slieornfan v. Alahipaf, 7 A. 258. 
266 ; Motiram v. Vitai, 13 B. 90 (100) P.B. 

(7) 38 & 39 Viet., c: 87 (1875). 
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enforce the sunie If the land had been Iratisfericd ic> liim b\ was uf inoit 
gage, subject to a proviso for vcdcn)j)iioii lui paviueni of the iiioncv naiiied 
at the appointed tinic.t^) A ilocuin«-m inay fall short of a mortgage, liul 
may yet contain stipulations sufticiem to create a charge. 

2180. Meaning of Words.—“ .lc( ,\j rhr iiuitit a ": fiy ji coven;iiit, 

a settlement, a will or other instrviinent given as securils for the i)a\nieut 
of money. Opemtion of hue : as by a seller ou the propeitv sold for tlu' 
unpaid purchase-money ;t2J or as provided in sections 72 '7y and 0'> 

Immoveable properly h aeeoeil.,, - oo iu the c;.s,. „1 „ ,„uitg„se 

And the Iransachon. does not unionni io u • • This does not 

connote that a deed failing of its effect as a mortgage mav still o],crate as a 
charge, hut only tliut the transaction was uaf intended to be a uiort‘>H<’e 
and does not amount to it. If therefore it wiis intended to be a mort-a-e 
but someliow does not have that effect, it will not be effective as a <-ha';oe 

Ti J r 'fy- proper,., ■, ,,|i 

ulih a sulo of tin* mortgaged property.® 

" Chuiye of n tnistee " : who is entitled to reimburse himsolf as nrovid.>d 

m section 32 of tim In.lian Trusts Act.(«) proMdeil 

.1 * • 

t ♦ 

The word “ charge “ in the section is used in the same sensc-as in 
Article 132 of Schedule 11 of the Idmitatiuu .\cf.(5> 

2181. Pre-requisites of a Charge.—rnder the section a ch'arg^Vs 

Oonttageni created xyhen a tnuisaciion is not a mortgage, but a 

charge excluded, sp’^cified immoveable property is made security for • the 
. payment of money to another. This mav arise as’the 

section indicates (a) by act of parties or (6) by operation o'f law \Vhere 
charge is created by a document, it imisi l)e a document that creates such 
charge immediately on its execution and which therefore does not ooerate 
only us a charge at some future time, such as in the event of non-pa^aaent 
offinoney secured by it.—the latter being the possibility of a •' charee ” 

ultimately arising on the land and not - a charge •• witfiin the meaning of 
the section. Ihus where the document after receipt of a lf>aii and the tim*. 
for re-paymenl continued: -If 1 do not pay the money according to the 
stipulation then I declare in writing tliat 1 shall lose my'right to one-bisha 

seven cottahs of guzashta land...- If I do not pay the Lney according 

to the promise then the aforesaid Mjsser shall take possession of'the land - 
It was held hat the document did not ere,tie either a mortgage or a charge 
of‘ft! tloes ^ to create Die possibility of a eharge under section 100 

that if the money could not be recovered from the resumed onlnfi 
(the land specifically mortgaged) the mortgagees might realize it fre^ 'I?^ 
property in Nagoria Alarnpore." the words wc^re in one ease held o be 
cient to cn-ate a charge in favour of the mortgagee ;(7) though in^aSaUr case* 


(1) /fr., 26. 

\Vx ?; *■*“««« * and 6 , atUe. 

378^ 2 A.L.J.R.. 

according to Banerji, J., 

enough to include 

See the subject discuseed under s. 91 . 


(4) Act II of 1882. 

(5) V. Narain, 6 B. 71fl (724) • 

Khemj* v. Ranui. 10 B. 619 (626) '' 

687^(691)^*^ ^'""*** t'al. 

(7) Bhagu-au Perahad v. Naraitx 
(1887) A.W.N.. 192. ^°ra.n Praaad. 
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tile h\(lolliecatioii " of property as security for a loan was held to amount 
not only to a charge but a mortgage.So also the words, “I have willingly 
and as a thanksgiving fixed an annual allowance of Rs. 100 in cash in 
j)frpi‘iuit\- out of till- profits of the said village for my eldest brother 
'I’ll.- nitin ilrcidciiiU of ill! these cases is that an expression of desire to take 
c-ITfct in iufitrc does not create a charge, but the expression of present inten¬ 
tion coupled with the necessary words is sufficient to constitute it. So it 
hii,. been held in Engbiud that a mere covenant to charge lands to be 
acijuirt-d in future docs not create a charge, unless they can be identified by 
existing facts and < ircumstances so that there is no ambiguity about them. 
Hut if tlie property charged is ascertained or at least ascertainable, the fact 
tliiit tlic creation of the charge was contingent on the happening of a certain 
fvi-nt would not appear to affect the question.In India, however, such 
a eontingent charge is not recognised, it being- as remarked before, the 
essence of a charge that it should take effect immediately.But though 
law does not recognize the future charging of existing property, it recognizes 
and enforces the present charging of future property, in which case, when 
the property comes into existence, equity, treating as done that which ought 
to be done, fastens upon that property, and the contract to assign this 
becomes complete assignments.(§ 1001.) 

2182 There is no provision, on the Act prescribing the mode in which 

a charge should be effected. It may then be executed 
Writing un- without any writing, but if a writing is executed it must 
necessary. conform to the requirements of the Registration Act. 

But it does not require to be attested, and if attested, it would not 
be proved as a mortgage attested under the provisions of s. 59 .^ in 
England, on the other hand, writing is essential to create a charge. tbougU 
its registration is by no means essential. Hence it follows that while an 
unregistered writing can never operate as a charge m India W a 
though informal and unregistered may have 

principle that equitv regards that as done which ought to be done In 
Madra<; it has been held that a charge must be expressed m writing registered 
and cannot be raised by implication.(« but there is no authority for this view. 


2183. Charges created by act of parties. —Of all charges, those created 

by the act of parties are most liable to be mistaken for 
( 1 ) Charge and simple mortgages. But since a charge is not a mortgage, 
mortgage dUtin- evident that the Legislature intended to discriminate 

gulshed. kinds of securities, though in doing so the Courts 

have often made a distinction without a difference, and indeed, if regard be 
had to the fact that while a charge presents obvious points of divergence 


(1) Muhammad v. Vinayak. fl I.C. 
(Mad.), 828. 

(2) Kanhia Lai v. Husain, 

r> A. 11. 

(3) Per Cotton, L.J., in Montagu v. 
Earl of Sandwich, 32 Ch. E)., 525. 

(4) In re Hurley's Estate, [1894] 1 Tr. R.. 
^SS 

(5) Madho Misser v. Sidh Binaik, 14 C. 
187 (691). 

(6) Per .Tassel. M.R. in Collyer v. Isaacs, 
19 Ch. D., 342 ; Hdlroyd v. Marshall, 10 


H.L.C. 191 ; Tailley v. Official Peceiver, 
13 .4pp. Cas., 523. 

(7) v. Kuppusami, (1921; 
M.W.N. 472 ; 66 I.C. 554 ; Khem Chand v. 
Malloo, 10 N.L.R. 81 ; 26 I.C. 601. 

(8) S. 17, Registration Act (III of 877) r 
Bengal Banking Corporation v. Mackertich, 
10 C. 315 (322); cf. Appasami v. Manikam, 
9 M. 103 (107, 108). • 

(9) KuUiamma v. Madhava, 11 

186 ; distinguishing Imdad Hasan v. Badrx^ 
Prashad. 20 A. 407. 
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from an English mortgage, the oulv form of seeurily ordinarily in vuguo in 
England, the various forms of mortgages prevaloni in India must nifessarih 
render it often difficult here to define when a charge ends and a mortgage 
begins. It is not therefore surprising that contracts which are regarded as 
constituting mortgages in Allahabad, and CulcuUu. arc cojistrued to create 
no more than a charge in Bombay and Madras and cases of the same Court 
are at times contradictory and conflicting. Thus for example where tlie (l<jcn- 
njent sued upon ran thus;—“Having pledged to you this day . , . tin hricU-, 
built house, &c., &c.,'' the Madras High Court held the document to create 
no more than a charge on the property.(D But the Allahabad High Court, 
stibseqiiently commenting upon the case, dissented from the view taken in 
Madias, and seems to have been of opinion that the contract, construed in 
the light of tlie intention of the parties and the terms ordinarily employed 
in that connection, was clearly one of mortgage as defined by the Act.t^i In 
another case Muthuswamy Ayyar, J., observed: “The distinction then 
between a simple mortgage and a charge consists in this, viz., where a power 
of sale is conferred upon the mortgagee expressly or implied by the instru¬ 
ment of mortgage the transaction is a mortgage; otherwise it only creates a 
charge ;“(3> According to this view it is not however necessary that the powi-r 
of sale conferred hy the bond should be exercised liy the mortgagee, otherwise 
than through the intervention of the Courts, but it is urged that if the bond 
only stipulates that the loan should be repaid with interest in a certain year 
and certain immoveable property is hypothecated as security for repayment 
of tlie debt, the bond could not be regarded us creating anything more than 
a charge since the power of sale is wanting..And this seems to be the 
rationale of a number of cases «locidod in jfadras.ts* though in other cases 
similar words were held to suffice to create a mortgage.(*) So where the 
obligor promised to repay the loan on the security of his house site, the Court 
construed it to amount to a mortgage merely because there was a covenant 
to pay. and. which in the opinion of the Court was tlie sole point of 
distinction between a mortgage and a charge, and for wliich a Bombay 
decisionO was ciled in support but whieli itself dissented from tin* earlier 
Madras cases, and in which the words " faran ijahiin " (security mortgage) 
were held to be decisive, though in so hohling the Court followed its own 
previous cases and acted more on the principle of nfarr drris/s(®) and con¬ 
venience than upon the strength of its own conviction. 

2184. The course of decisions in Bombay, then, appears to be to regard 
the power of sale a.s of the essence of a mortgage though such power mav 
be impliedly given to the mortgagee.'I'his view has been impugned by 
Mahmud. J., in an clnliorate judgmenff^f) in which Young. .T.. pointed out 
t)«at a “ charge in strictness not only empowers of its possessors in many 
eases to hold the property charged, if in his possession, but also gives him 


(!) Rnnaasnmi v. MuUu Kunusrappti. 10 
M. BOO. F.B. 

(2) Kishan Lnl v. Oangarnm, 13 .4. 28 
46). 

(3) Aliba V. fJanu. 0 M. 218 (221). 

(4) Ibid. 

CAetfi Oaundan v. Sundaram, 2 M.H. 
61 ; Oola Chinna v. Kali Appifih, 
434; Sadagopa v. Euthnn, 6 
^H.C.R., 467; tkmani v. Raina, 0 M. 
417; Coding v. Sarvana, 12 M. 69. 


(0) Rnlfutulrrattuinui v. f!iraoun>. 21 M L 
.T.. 662: 11 I.C. 020. 

(7) DnUo V. Vithu. 20 B. 408, F.B. 

(8> Dalto V. Vithu. 20 B. 408 M13. 414), 
(0) Khemii v. Rnmn. 10 B. .510 (627); 
noi'ind V. Ktdnak. 10 B. 602; Mott Ramv. 
ViUti, 13 B. 00; VenkaUJih v. Naravan, 
16 B. 183 ; BtOHtii v. Taryn. (1801) B.P.J.' 
36 : Datto v. Vithu. 20 B. 408. 

(10) Kuthan Tyil v. Cungn Rtim. 13 A.. 
28. 
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tliG iIqIii to coiiitr into ( oiirt and sue actively for the satisfaction of his 
claim, it may he adfled. by bringing the property charged to sale. 'Again, 
n, a simple mortgage- the mortgagee can no more sell the property out of 
Conti than ho can in a charge. •* The use of the phrase • to cause • in 
section .)« (/>) taken with the provisions of section 67, as to otder for sale 
(•K'ail> show* that in a simple mortgage, the mortgagee’s power of sale is not 
intended to be exercised independently of the Court. If any doubt could 
exist ii[)on tlie point, it is removed by the express provisions of section 69, 
wlmdi in dealing with the mater, lays down that ' a power of sale without 
the intervention of the Court ’ is valid in the following cases and in na others, 
and The eases enumerated in the section do not include simple mortgages, 
«^s detmed in clause (ft) of section ;>8. It is tlierefore clear that in order to 
conslitute a simple riiortgage, an express or implied power of sale exercisable 
tluoiigh the (.^irl is all that is required, and that it is none-th.e-less a 

conveys no power to the mortgagee to sell the property out 
of Court, a power which, as I have shown, could not be invalid in such 
moitgages— It seems to me that the question whether the mortgagee’s 
power of sale is to be exercised out of Court or through the intervention of 
the Court is a matter relating to what may be called the modus operandi as 
distinguished from the essence of the mortgage.’'^) And so it has been 
held hy the hull Bench of the (’nicutta High Court, that to constitute a mort- 
giige it is sufficient if it appears to have been the intention of the parties to 
create a clinrge upon the lands, and in ascertaining the intention ‘ the form of 
ex|>ression. the literal sense is not to be so much regarded as the real meaning 
which the transaction discloses.’ ”(2> In another case<®> stress was laid on 
the intention more than on the expression. In this case, by a document, on 
the face of it. a simple money bond the obligor agreed to repay the debt, and 
admitted that, if he failed to do so, the obligee w'ould be entitled to recover 
the debt by sale of a certain factory belonging to him and from his person and 
other properties, and that the property referred to in the bond would be 
held bound for the debt, it w'as held that the bond created no charge on the 
factory, because (a) a general charge created on the obligor’s entire assets 
mei’ely amounted to a declaration that the debt was recoverable as provided 
under the law. and (6) because the bond was registered as an agreement in 
Book Mo. T and not as a mortgage in Book No. TY under the Registration 
rules. Tn another ease the Court adopted the simpler but by no means 
infallible criterion of distinguishing a mortgage from a charge in that the 
instrument creating a charge directs the realization of money from a parti¬ 
cular property without reference to sale.”W 

2185. But as sale is the remedy provided by law in each case, why 
should its mere mention alter the nature of the transaction. It seems that 
the only distinction recognized by the Tjegislature between a mortgage and a 
charge is that while theix? is the (a) fransf-er of an (6) interest in specific 


(1) Per Mfthmiid, J., in Kishan La! v. 
Oanffa Ram. IS A. 28 (48. 50) ; Mohammad 
Amin v. Jan Patel, 12 C.P.L.R.. 26. 

(2) Per Couch, C.J., in Radha Pearee v. 
Nqbin Chunder, 13 W.R.. 82 (84), F.B. 

(3) Jagatdhar v. Bronm. 33 C. 1133 
(1153) ; following Najibtdla v. Nuair. 7 C. 
196. To the same effect Collector of 
Etauah v. Beti Maharani. 14 A. 162'; 


followed in Kiehen Lai v. Dhaaxtn, 8 I.C* 
(All.) 865 : Bheni v. Maddipatu, 3 M. 6. 

(4) Oovinda v. Dicarka, 35 C. 837 ; (844) 
followed in Akhoy Kumar v. Corporation, 
19 C.W.N. 37; 21 C.L.J., 177 (182); 
Khemchand v. Malloo, 10 N-L-R. 81 (85, 
86). To the same effect Moti Begam v.- 
Har Pra^d, 11 A.L. J. 570 ; Masuma v. 
Tahira. 11 A.L.J. 680. 
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iniruovo:ible |irnpi‘rty in ih. out- tlu-vr is n>«-rfly tin- rir:nii)n til' ii seiMiriiy 
without anything niort- in tho othov. anil as'of those olonu tits tliat --f 
transfer " is the most tuat*.‘rial. tlu- ijiu-slictn ilk‘])on(ls ujkjh wlielher any 
transfer was made in favour of the and >itiec' sueli transfer most l)o 

sytnboli/ed by a specific right wlu’ther of for<*elosm‘e, |nis>«'ssion or sale in 
•favour of the obligee, its ahsiuice would suggest the al)seneo of transfer and 
the possibility of a cliarge. 'I^his is the so!<- feature of distinction wIumi lh<' 
two transactions are otherwise identical, lint in not a few cases tbev )>!<■- 
sent other points of divergence. In this view the c<ivenanl for sale 'is a .1 
the sole test but merely an index of intention, which mav be in.lieaUd bv use 
of other apt expressions evidencing a mortgage (H 1*>8()—1290) the absence 
of whicl* would he a circnmstance justifying ii„. infi.,ence that while ihi- 
obligor created a security he did not effect a transfi-r. If. for instance the 
obligor were to say “ T mortgag<’ you my land " it could not he held to he 
a charge hecaiisi' there was no pow«‘r of sale. If, on the oilier hand, lie were 
to sav " T offer yr)u the security of my land, which 1 know you can sell as 
provided by law, and, therefoia-. agree that you should do so '* it would he a 
eliargo though the covenant for sale may have been inserted, which without 
it would he implied as its lu-cfssarv legal incident. The* power of sale as a 
OAintract. in view of section 09 is never literallv eonstrnod nor enforced ind 
the mere use of an expression devoid of its legal significanee is no more'ihan 
evidence of inleiUion of whether the obligor ha<l parted witli an inleresi in 
his land or merely Inirdeiied it with a paynu-nl. Thv fact that the sequel of 
the two transactions is the same does not nee«-ssarilv prove their identitv 
but proves on!\ their .•iffinitv. 

2186. A charge may he created getierallv as where a comjianv niav by 
ils articles of association confer upon itself a lien on all shares registered in 
the name of a memher for his debts to the c<impanv an<l such a lien may be 
discharged by a new arrangement la-tween tlu- iudeht«-d member and the com- 
puny the U-rnis of which are iiicompalihle with its retention or which shew 
an intention to waive it.d) The payment of a premium on a lih- policy is 

noLv '‘f securing a certain part ..f tlu- money assured bv'the 

policy. The \.hole of thi- premimus are paid to keep up the poliev and no 
proportionate part of the money payable under it is n-prlsented bv'the pay- 
ment of any particular premium,(2) A men- agreemi-ln to si-11 (3) or inorV 
gage does not create any charge on the propt-rtv agrec-d to be sold or mort- 

H h O Vr;* insutfieiemt to create ?» nwtgage. 

oCr.o H to crea e a charge.O) And generally a document intc-nded 
to hi a mortg.ige cannot be construed to create a charge if it fails to operate 

obtained ^ ^ til* loop-hole would have been 

law ^ for deeds otherwise defective and ineffective. In this respect the 

Ween law u'-* i" l.^ngb'n<l where the suhllo distinctions 

Sritv hou K 1 7^“;*^' '■‘""‘I’* the wish for the deed, so that a 

^unty. though defective ^Icgal mortgage, may nevertheless be enforceable 

(1) Bank of A/riea v. Satinbury Gold, 

Co., fJ8021 A.O.. 281. 

IVfci ; Ex part* 

/o? ' 2 Q.B. 710. 

(3) S. 6i. 

Ill V. Shiva Rao, 28 M. 54. 

(o) Ibid. 

1 C.W.N.. 

! To/aluddt v. Mahar Alt, 26 C. 78 (81) ; 

Nath v. Jadu Nath, 82 C. 723; Roy- 


zwldt V. Kali Nath. 33 C. ftS.-i; Narayan v. 
Lfik*h>nai,daJt, 7 Bom.. L.B. 834; Collec¬ 
tor V. Bhagiotm Pramd, 36 Ai 164 F.B.; 
Mahadeo v. AnatuH Lai, 22 A.L..I 887 ; 
(1025) A. 60 ; Samo v. Abdula, 31 M. 337; 
Sonut .^wtdara v. Nachiappa, 2 R. 429; 
Khenvhand v, Malloo. 10 N.L.R, 81 (88) ; 
.\falon Mu v. Mg Shue. 10 I.C. (Bur.) 
910. 
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as creating an equitable charge.0) This view has been transported across 
th'‘ .At lainic to the Courts of America, where the bald doctrine that a 
mortgan.- tailing as legal mortgage may still be enforced in equity is well 
reeogni7e.|,t > As the distinction between law and equity is foreign to the 
notions of Indian jurisprudence, no mortgage can be here enforced circui¬ 
tously uh'ii It cannot be enforced directly, and the phrase “and the 
traiisai'tinn does not amount to a mortgage ■' must, it is apprehended, be 
(iiKirrstooil in iliat sense. 


2187. riiougli the section does not state that the property charged 
(2i Prone t riiust be specified, it is nevertheless essential, for other- 
must be speciaed. there can be no security unless the property is 

reasonably certain. A loose statement that if the obligor 
does not pay the money then the obligee could recover it from his person 
.and property iloes not charge his estate, because it is a statement of the 
law and no covenant creating a charge. So where the debtor stipulated 
that if the debt be not paid then “ the obligee be entitled to recover the 
whole of his money together with -the interest fixed by instituting a suit 
from my (the debtor’s) moveable and immoveable property ” was held to 
create no mortgage, nor did it suffice to create a charge on any specific- 
property ot the debtor.So again where some co-sharers of property 
subji'ct li> a mortgage agreed to divide it amongst themselves stipulating 
that if, for any reason, any of the co-sharers fail to pay the debt, then 
the co-sharer, who has to pay any amount of the debt in excess of his 
share, shall be entitled to get the same from the person and property of 
the defaulting co-sharer, it was held to constitute no charge because it 
merely amounted to a declaration of the obligee’s legal rights.W In other 
words the covenant that the obligee could recover ^m the “ person and 
property ’’ of the debtor is too wide to fasten a charge on any of fiis pro¬ 
perty, But in considering the question of definition of property it is well 
to remember that cerium est qui cerium reddi pofesf.(S) By a partition 
deed two co-sharers partitioned their shares in the properties jointly held 
by them, and in lieu of a larger share allotted to the defendant he was to 
pay the joint debt. It was stipulated that if the defendant failed to pay 
the debt and plaintiff had to pay it, the defendant would have to pay him 
double the amount out of his “ properties.” The plaintiff claimed a charge 
for the amount from the share allotted to the defendant, who resisted it 
on the ground of indefiniteness, but the Court, considered the purpose of the 
whole ^ed and the inequality of division and held that the “ properties ” 
referred to the share allotted to the defendant which was liable to be 
charged for the payment.But where a litigant created a charge on a 
fund expected to be secured by a compromise, but the compromise took 


(1) Tn re Sirand Mw^ic Hall 3 

DeG. J. & S. 147; Mathekvs v. Ooodday, 
31 L.J. CIi., 282; Marshall v. Shrewsbury^ 
L.R., 10 Cl). 250 (254) ; Boss v. Army and 
Navy Hotel Co., 34 Cli. D., 43 ; In re Queens- 
land Coat Co. [1894] 3 Ch. 181 ; In re 
Johnstone Foreign Patent Co., [1904] 2 
Ch., 234. 

(2) 1 Jones Mortgage (6th Ed.), §§ 82, 
168, 522. In India the validity of an 
suitable mortgage is not unknown though 
it is limited to a narrow compass; Kon- 
chadi V, Shiva Rao, 28 M. 64. 

(3) Collector of Etawah v. Bati Maharani^ 


14 A. 162; followed in Kishen Lai Vr 
Bhatvan Kuar, 8 I.C. AIL 866 ; Tulsi Ram 
V. Anusuya, (1924) N. 360. 

(4) Kishen Lai v. Bhatvan Knar, 8 LC. 
All. 865. To the same effect Jagat Dhar 
V, Brown, 33 C. 1133, (1163); Bheri v. 
Afaddipatu, 3 M. 5, and cases svpra. 

(5) It is certain what is capable of 
being acertained/* 

(6) Manickam v. Audinarayana^ (1910) 
7 M.L.T. 158 ; 6 -LC. 617 ; Vaisavayar v.. 
Poosapati, (1925) L.R. 62 I.A. 1 (17, 18. 
19). 
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a different turn and other property was allotted, the chai'i'e was held not 
to become attached to the substitute*! i)ropert\. But il was so not because 
the principle of substituted security does not apply to charges but because 
the parties put an end to the contract of loan of which tlu* charge was a 
security before the compromise itself was ina*le.tt» 

2188. It is possible to create a charge on future property. Such is 
Cbaigeon future landlord's charge on his ti-iiaut s cr"pv fur his reiit.C^’ 

property. But such charges are outside tiu- scope of this section 

which is limited to charges on immoveable propertyt^* though it may relate 
to a future liability.(§ 2221). The plaintiff agreed to lend to the 
)lc-feiulant money up to two lakhs of rupees to enable him to prosecute his 
claim for rcet)v*-ry of a Zeniindari. which he agreed to repav (inier alia) 
out of the moveable anti iminoveahle properties that mav he oblainocl 
l)y compromise." The plaintiff advanced Rs. 0.3.01)0. but refused to make 
further atlvanees as the defendant, contrary to agreement, did not furnish 
accounts for the sums received. He compromised the suit for the sumi of 
two and half lakhs of rupees i)ai«l in cash which the plaintiff claimed to 
he charged for the recovery of his debt. The Madras High Court 
disttiissed the stiit tipholding the ilefenee; {a) that tlie plaintiff had 
stopped payment, and (b) because the property was nob specified; but on 
appeal the Privy Council decreetl the amount and held it charged on the 
sum received by the compromint' holding as to (Vi) that the withholding 
of further advances was due to the defendant's failure to account for the 
sums advanced in tlie manner agreed to; and that as to fb) the property 
was sufficiently specifit'd being the prtiperty " that may be obtained by 
compromise. 

2189. Then, again, even if the jiroperly be mentioned it must be 

made security for the payment of money to another.” 

(3) Properly Such security may be created by contract or by law, but 
must e secure . security. Where, therefore, the obligor 

merely covenants not to alienate his property it does not constitute u 
charge, because it does not secure any of his property (§§ 1298, 1299). It 
will be noticed that while a mortgage may be made not only for the pay¬ 
ment of money but also for the performance of an engagement giving rise 
to a pecuniary liability a charge is here described as made only for the 
payment of money—but the difference in language was merely inadvertent, 
for since a charge is a wider concept embracing the higher security of 
mortgage, it may etjualiy be made for the same purpose as a mortgage. 
In fact its operation is more extended since it is made or implied for a 
variety of purposes, and law furnishes many examples of a charge for the 
performance of an engagement, as in the cases before noticed.<^) 

2190. Property may be charged both expressly as well as by necessary 
implication, but in the latter case there must be something more than the 
mere possibility of a charge (§ 2180). Of course, a mere statement that 


(1) Puanpati v. VenknUi, 47 I.C. (M) 
803. 

(2) Mg Htai v. Mg. t^nndun. 44 I.C. 
(R) 100; Jugul Kiahore v. Ramiuirain, 
(1023) A. 100 : Our Prashad v. Gorakhpur 
Bank, 30 A. 507 ; Shiv€i Pramd v. Beni 
Madhav. 1 P. 387. 

(3) Abdul Samad v. Municipal Com- 


mUtec. 67 T.C. (L) 039. 

(4) ImuJuchi V. Achampat, 33 M.L.J. 
58; 39 I.C. 807 

(5) Vniaavaya v. Pooanpati,( 1926) L.R. 
52 I.A. 1 (20); following Olcgg v. Bromley 
[19121 3 K.B. 470 (400). 

(6) See 8. 65-4(6); 0(6). 
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‘"f cliildn-n were to receive certain allowances at the 

smep V.h,* charge the endowment with their payment.(D But 

circuni^' ''Whke a mortgage may be created and pro4d^ by parol the 

foi \ ‘ n to support it. So, 

101 instance, that a certain payment by way of maintenance (^§ 719, 720) 

nrone.’fr /'^* number of years paid out of the profits of a certain 

fhe^nirn.lS to infer that the payment was secured on 

tne property. J h e question is in each case one of evidence. The fact that 

p.iyment was niado in eircimistances justifying a charge is material though 
not conch I SI VO. (2) v o ^ o 


2i91. A simple mortgage, ordinarily implies a personal liability of 
{A\ Nn nor««»,fli 'ju* mortgagor J but a charge would seem to exclude this 

liability, since it merely creates a security for the pay- 
, nient of the money to which the charge-holder must look 

lor paynient.(3) Every mortgage is a charge, hut it is something more 
in that it involves a transfer of interest in immoveable property; but the 
property charged in a mortgage, is, as already stated, specific, whereas it 
need not be specific, though it must be specified in a charge. (§ 2187.) 


2192, Instances of Charge.—Tlie following a»’e some instances of docu¬ 
ments held to create a ” charge." document which ran thus: “ I have 
willingly and as a thanksgiving fixed an annual allowance of Rs, 1,000 in 
cash in perpetuity out of tlio profits of the said village for mv eldest 
brother. So a stipulation in the sale-deed by the vendor for payment 
to him by the vendee of a certain sum as inalikana was inserted in the sale- 
deed as follows: the said vendee is at liberty to retain possession himself 

or to sell it to some one else; and he is to j>aij Rs. 25 of the Queen's coin 
to me annually (as malikana), which he has agreed to pay." It was held 
that the words as malih^ana " in the deed of sale could not be regarded 
as surplusage; that they showed an intention that the payment of the 
Rs. 2.") should be an annual charge upon the property and the profits arising 
therefrom analogous to that of a moiihonn reserved on a settlenvuit bv a 
Governmoni settlement-officer for a zemindar: that the use of these word.s 
was intended to reserve and create a perpetual and heritable charge upon 
the property: ami that the Court was not prevented from coming to this 
conclusion by the omission of specific words of inheritance.(Si Similarly 
in several cases where malihnw was reserved, it was held to be a distinct 
proprietory (right, and an annual recurring charge on the property).(W In 
one case the bond after acknowledgment of the principal sum received ran 
thus: “To secure this money. T pledge voluntarily and willingly my 
wealth and property in favour of the said banker. Whatever property, 
etc., belonging to me be found by the said banker, that all should be 
available to the said banker. Tf. without discharging the debt due to this 
banker, T should sell mortgage, or dispose of the property to another 


(1) President, Taluk Board v. Ohilaka- 
marri, (1011) 2 M.W.N. 238 

- (2) Kaua v. Karnavnn, 30 ifacl. 203 
(206). 

(3) Raghuraj Singh (Raja) v. Jai Indra 
Bahadur, 42 A. 108 (IC4). P.C.; Srinivasa 
V. Ranganatha, .36 M.L.J. 613: 61 I.C. 
863. 

(4) Kanhia Lall v. Muhammad, 6 A. 


11« Cited supra, 

(5) Churanxan v. BalU^ 9 A. 591, 

(6) Heeranund v. Oozeemn, 9 W.R*» 
102 X Bhonht Singh . v, Neemo Bthoo, 12 
W.R,, 498: Oebind Chundtr v. Ram Chun, 
dra, 19 W.R,, 94; Hurmuzi w Hirday^ 
8 C. 93; Mohomtd KaramoUoltah v. Abdool 
MaUed, 1 N.W.P.H.CR., 20o (Ed, 1837. 

p. 288.) 
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banker, such transfer shall be void.” It was lu-Ul tliatt the boud .•'huwed 
that the intention of the pjirties was to create by it a charge upon all the 
property of the obligor for the payment to the j)laintiff of the prmcipal 
moneys borrowed together with interest at the agn'ed rale.tt) Similar 
view was taken by the same Court of a compromise decree in which for a 
certain payment it was agreed that ” this shave as well as the person of tlie 
defendant shall he liable and until this money is paid, the j)R>pcrly in 
dispute cannot be alienated,” and which decree was construed to create 
merely a charge and was held therefore incapable of execution.A <lecd 
the material portion of which ran thtis: ” Whereas 1 liavc liovrowed 

K«.<. 99 from Madho Misser. ... 1 shall pay inti-ri'st at Ih-. 1-0 pir eent, per 
mensem witlmut any objection. . . If I do not pay the money according to 
the stipulation then I declare in writing that T shall lose my right to one 
higha seven cottas of gnzashta land. . . . If I do not pay nvoney according to 
the promise then the aforesaid Misser shall take possession of the land,” 
was held to l»e not a mortgage, but a charge.(3> So again “we have a sum 
not exceeding Rs. ;U)0 made over properties mentioned below as security. ”(«) 
Tn some localities certain words have acquired a special significance as 
sufficing to create a security by way of mortgage or a charge. Such is 
” Tiinaka " in ^ladrastsi -md Dhavah-, DoHiiunii or Ninher in Oudh.t^> 


2193. A registered agreement whereby the dc-btor acknowledged the 
sum of Rs. la.")!).") ns due upon an account made, and which he promised 
to liquidate by paying Us. 4.(KK» before lihiiihupnd Vndija (18th September 
1895) adding: ” If I fail to pay you Rs. 4.fXK) as agreed above, I shall 
pass t«) you a mortgagi'-hond fur the whole amount. Tif I fail to pass a 
mortgage-bond as agreed above within the stipulated period, and if you 
file a suit against me for the same, I shall pay you the costs of the suit 
with intei'cst. As written above I shall pay you Rs. 4,090 before Bhrad- 
rapad Sudh 15th and T shall afterwards pass to you a mortgage-bond in 
respect of the above property before Hhodrnpnd Vadija 30th (18tb Sep¬ 
tember 1895) for such balance as may be found due with interest.” It 
was held that since the existing indebtedness consisted of a valuable con¬ 
sideration. a good charge was created in the obligee’s favour even without 
the execution of the contemplated mortgage-deed.But the correctness 
of this view is open to doubt. 'I’here can be no doubt that all that the 
agreement did was to promise a mortgage in fiitiiro, and as such it fell 
short of a charge whicli must take effect inimeiliately.t®) (§§ 1298, 1299, 
2192), Similarly where a person by a written instrument charged ” all 
his present and future personality ” to secuire to the plaintiffs any sums 
he might become- indebted to him. and afterwards incurred debts to the 
plaintiff. Fry. J.. allowed the claim holding it to operate to charge all the 
personal property belonging to the debtor at the date of the instrument, 
but not the uftcr-acquired property.But it must bo noted that the 
property in this case was ehnrged by a letter dated the 7tli Oetober 1881, 


(1) Ram Si<Ih v. RalifMnd^ 9 A. 

(2) Rofneffhar v. Subkaratu 8 AX.J. 41^ 
F.B.; 10 LC. 481. 

(3) Madho A/t^r v. Ridh Binaik, 14 C, 
687. 

(4) Ramaehortar v. iJorasami, 29 I.C, 
(M) 005. 

(5) Raja Kumar v. (^ddagiri, 21 M.L.J. 
351 ; 41 I.O* 208. 


(0) Prem Kunu'ftr v. Shat^kar Bakhs 
21 O.C. 327 : 4ft I.C. 509. 

(7) Oohind v. Paraffharam, 25 B. 161 
(166). 

(8) Madho A/iwr v. Sidh Btnatkf 14 C. 
687 (G91). 

(ft) Tadfnon v. lyEpintuil, 20 Ch. D., 
758. 
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in which the pruj)orty being “ my appointed interest under the will of dame 
Mary O’Connell was sufficiently specified by a memorandum dated the 
same day by w liich “ all my present and future personalty ” was again 
charged. Fry, J., in allowing the charge was of opinion that the property 
in possession of the debtor on the date of the latter niemorandum was 
specific, because it could be ascertained ^*-—vertum esi quod certum reddi 
pofcafC)—and as to the after-acquired property’, he observed: “ There are 
many’ reasons why such a charge as this should not be operative as regards 
undefined property not belonging to the mortgagor at the date of the execu¬ 
tion of the deed; it would interfere with his power of maintaining himself. 
But the invalidity of the charge as to part of the property included in its 
terms does not, in my* opinion, interfere with its validity as to the rest.”t5* 


2194. It appears that in such a case everything depends upon the 
intention of the parties at the time of the contract. A mere promise to 
charge a certain property, or intention to do the same in future, is not 
enough.t") But if there is a sufficient indication that the supposed assignee 
is to have the benefit of the fund or chose in action in question, in addition 
to relying on the credit of the assignor or as it is sometimes put, is to be 

paid ‘ out of the fund ' as distinguished from ‘ when the assignor gels the 

fund,’ a valid equitable assignment is created, provided that the transac¬ 
tion is for value.” But in such a case where no specific property is chart^ed 
even according to the Madras High Court, it docs not create a charge so 
as to bind a purchaser unless he purchase it in fraud.(5) A docuirnent 

creating a charge must do so by its terms. It must not contemplate the 

mere possibility of a charge. A covenant entered into by the vendor of 
property to the effect that if in the future any person appear as a claimant 
of the property and injury results thereby, then the purchaser may recover 
the money from one jiei-son or sold property or any other property creates 
no charge, inasmuch as the covenant provides against a contingency which 
rnight never happen.and the danse moreover does not sufficiently specify 
the property to he charged so as to make it security for the payment of 
money for it is no specification to mention nl! the debtor's assets out of 
which his debts woulrl bo payable in any case.rt) Such, however, would 

have been the case if the pmperty mentioned had been only the sold 
property.(8) 


2195. Of course, a valid charge may be created by a settlement or a 
Settlements, where a testator after disposing of his other 

wills, etc. property gave four legacies to each of his four sisters, and 

in the same clause added, ” all of which legacies I mean 
shall be paid out of my freehold estate in N,” it was held that the real 
estate was primarily liable.O) The gift of property by will upon trust to 


(1) Tadmnft v. D'Epineuil, 20 Cli. D.* 
758 (780); see also Belding v. Bead, 3 H. & 
C., 965; Holroyd v. Marshall, 10 

191; Wihnot \\ Altoyi, [1897] 1 Q.B,, 17; 
see also Bills of Sale Act, 1882, s. 9, by 
which a general assignment of future 
acquired chattels is made absolutely void 
for the reason of wliicl) see Thornes \\ 
Kellyy 13 App. Cas. 506. 

(2) “ Tliat is sufficiently certain which 
can be made certain.” [This is an old 
maxim of both logic and law, and is parti* 
oularly applicable in construing a written 


instrumezit.] 

(3) Casey's [1892] 1 Ch,. 104. 

(4) Fisher, § 230. 

(5) Bheri Dorayya v. Maddipatu. 3 M. 
35. 

(fi) Harja/i v. Xnurang, 3 A.L.J.R.. 220. 

V. Naurang, 3 A.L.J.R., 

, Mahtn V. Bachchi, 26 

A. 655 (658). 

(8) C/. Maina v. Bachchi. 28 A. 655 
(608). 

(0) Atr.rsbiiry v. Brotrn. I Ves., 482. 
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pay a particular debt or particular debts creates, a good trust, and tlie 
debts will then be a charge on the property set ai>art lor their payineiil 
So where D bequeathed lands in C and L to the use that M should receive 
an annuity of ioO per annum out of the C lauds ainl a like annuity out ul 
the L lands, and devised the C lands to H in strict si-lllenieut. 
the L lands, subject to the annuity of i50 and in thr i*liuige of . 
hereafter mentioned." to H, in strict settlement. Uc tlu*n ga\e to A, 
and Ry 1-1.000 and charged the sum upon the h lands, and bciueatlied tlu- 
residue of his real and personal state to X, U and R. it was held ihitt tl. 
was charged on the L lands in exoneration of the jicrsonally.^^) \Mierc tin* 
testator beqnondic-d a fixed sum to be annually applied t<i the worship of his 
family idol adding that all his estate shall be considered as belonging to thr 
deitv, the court held the sum charged upon his estate.<*) So the testator iiia\ 
charge his rt‘iil t'slati' to pay " all his just debts, fvmeii'l and lestamentaiy 
expenses " in exoneration of his personal estate.<^) But in England such 
a charge if made upon a legacy may fall personally upon the legatee who. 
on failure of that legacy liy means of the Mortmain Act takes it.(S) In one 
sale bv a deed of compromise between V and /v. the former conveye<l a 
certain fee simple estate to a trustee, “charged an<l chargeable with all 
leas 38 , mortgages, gifts, conveyances, judgments, and incumbrances, 
theretofore made bv him. of all or any part of tlu‘ said estate.” upon trust 
to permit him, V during his life, to receive the rents, and after his decease 
to convey the said estate to Tj and his heirs. Previous to the execution of 
this deed. TJ had confessed several judgments, and mortgaged the whole 
estate, if jifti'Twaids died leaving considerable personal property. It was 
held that the real estate, so conveyed by him was the primary fund h r 
the payment of those incumbrances.Apart from any special ]>owcr given 
by a will to an executor, money borrowed by him on a promissory note 
for the benefit of an estate is not a charge \jpon the estate.So the vm- 
secured creditors of a Hindu have no charge or lien on the inheritance.(81 


2196. These instances to which nunrwerous others could be added, an' 
sufficient to show the nature of the charge created by a settlement or a 
will. Charges so created are of course subject to the same rules as other 
charges. Parol evidence to prove intention is in every case inadmissible 
and in other respects it can be admitted to the same extent and subject 
to the same limitations as in the case of a mortgage.t9> In construing a 
document the Court cannot look to extrinsic circumstances, but must 
confine itself to the document; and cannot advert to other facts although 
these may in its opinion explain the deed.t'®> 


(1) Anuftd Moi/^ V. 7 C. 

172 (770). 

(2) DaufU y. DourU, 13 Ir. Cli. R.* 175; 
/on V. AsfUon^ 28 Beav.; 370 ; Fream v. 
Doiiflingt 20 Beav.» 624 ; ThonxM v. 

19 L.T. (N.8.), 8. 

(3) Surja Kunari v. H<tr Sarain^ 39 A. 
^11; following Sonatun v. SrttmuHy^ 
^ M.T.A. 66; Aahuto^h v. Doorga. 5 C. 438. 

( 4 ) Young v. Your^^ 20 Beav.« 522. 

(6) Dacrt v* Patrickoon. 1 Dr. ^ Sm., 


186 . 

(6) Ahn V. Hogtu, LI. & G., ternp, 

Sugfl., 231. 

(7) Bomanath v. Kanai Lai, 7 C.W.N., 
104; following FarhaU v. FarhaU^ L.R., 
7 Ch.. 123. 

(8) Vetra^okkaraju v. Papiah, 26 M. 
792 (726). 

(9) See 0 . 91, Kvidenee Act (I of 1872). 

(10) OiUins V. $SieeU, 1 Swan.* 24. 
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2197. Charge of Annuities.—The question whether an annuity given 
by a settlement or a will constitutes a charge on the corpus or only on the 
rents and profits is one which depends upon the intention as expressed in 
till' instrunient<^> or implied by conduct or otherwise.. In such cases: la"' 
will presume a charge whore the covenant cannot be given effect to with¬ 
out a charge, as where, for instance, a payment is promised to be made 
annually or monthly, or at any fi.xed period to a Hindu relation so as to 
constitute corrody or uibandh which.is ordinarily a money payment in lieu of 
a share of land upon whicli it is 'presumably charged.^2) Such are also 
tiiulikiina and haqqs which partake of the nature of immoveable property, 
and are charged upon land out of which they are payable. So where A sold 
his land to H stipulating that the vendee shall pay him 'Bs. annually as 
malih/tna. the t'oiirt held it to ho a perpetual and heritable charge on the 
land payable out of land in the hands of the vendee's transferee.Such 
was held to he the flags of pragwah at the confluence of the Ganges and 
Jumna for the purpose of attracting pilgrims, w’hich is treated as valuable 
property liable to be charged wftfi the paj-ment of an annuity, and sold in 
execution of ji decree for its arreare.fS) A power to recover it- by “ distress 
and sale ” is insufficient to charge the corpus, for rents are so recover¬ 
able by law.(W But if the estate is devised " subject to an annuity," it is 

then clearly a charge on the esfafo.t^) 

0 


2198. The fact that an allowance had been received out of certain 
lands for a long period from several successive owners, is proof of a grant 
of perpetual allowance charged on such land.t®> Another instance of a 
charge created by the* act of parties is what is known ns a corrody, which 
creates a charge on the profits of the estate. A document called a sanad 
attested by Witnesses, and whereby the executant, a Hindu, promised to 
pay an annuity to his sister and on her decease to her daughter from the 
prodtice of his inheritance, was so construed.Such a document would 
be supported even under the English law as a settlement.(lO) Maintenance 
of Hindu widows is not n charge but is ordinarily chargeable on her hus¬ 
band’s estate. As such' verv little is required to fasten a charge upon such 
liability. Where the widow compromised her dispute with the reversioner 
whereby the latter got the disputed properties subiect to an obligation to 
pay the widow an annuity ns maintenance out of the income of the estate 
which lie had no right to alienate during her lifetime, it was held that 
though the I'estraint on alienation was void, the transferee took the pro¬ 
perties subject to a charge for the wndow’s maintenance. 


(1) Clifford V. Arundel, 1 DeG. F. & J.. 

307 (311). This distinction lias now 

little value in England in view of S. 4.4 
of the Conveyancing Act. 1881. 

(2) Chalamtinnn v. Subhammo 7 M. 
23. 

(3) .Art. 132 Limitation Act. 

(4) Churraman v. BalU, 9 A. 591. 

(6) Ganesh v. Bobu Ram 37 A. 72 

{sed. T.s it not a res es-tra commercium ? 

(6) Addecott v. Addscott, 29 Beav., 460 ; 
In re 7'ucfcer, [IfiOS) 2 Cli.. 323. 

(7) Haynei v. Haynes, 3 DeG. M. & G., 
690 ; Birch v. Sherrait, 2 Ch., C44 ; Cormi- 
chael Vi Gee, 5 App. Ca.-*., 588 ; In re Mason 
8 Cli. D., 411; In re Livesley, (1883) W. N. 


127 ; but see Mkhell v. Wiltoy}, L. R. 20 
Eq.. 269. 

(8) Mana v. Karnabrm. K.R. 30 Mad.. 
203. 

(9) Ohatti Chalnmatina v. Pandrangi, 
7 M. 23 ; Shyam Peart v. Eastern Mortgage . 
Co., 40 I.C. (C) 565; Rajendra v. Upendra 
Nath. 64 I.C. (A) 518. 

(10) Craddock v. Scottish Provident /n-, 
stituiion, 63 L.J. Ch.. 15. 

(11) Chamaru Shaba v. Sona Koer, 16 
C.W.N. 99 ; 11 I.C. 301; Shyam Peari v. 
Eastern Mortgage Co., 40 I.C. (C) 566; 
Rajetidra Mohan v. Upendra Vafh, 64 
I.C. (A) 518. 
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2199; A char*;^ of debts gonorally by a testator upon bis pj<.|).TtN ur 

auY part of it. will not affect iiinilalion. becavise it do. s 
lamiUtion. of tb<' parties, nr inabe 

any difference with respect to the effect and operation «if ll»e Statute itself. 
The executors take the estate subji’cl to the claim ot vlie cre<!it<)rs. aiid ari* 
in point of law trustees for the creditors, and sticdi a ebaree adrls tiotbing to 
their legal liabilities. But the case is iliffereiil when partietilar pmiH-rty is 
given upon trust to pay particvilar debt or debts. In sucb a ease the trustee 
has a new duty, not the ordinary duty of an exi-culisr to pay <li'l>ts emerally 
ovit of property generally, bvit a <htty to apply a |)artii‘ular pro|ierty to 

secure a ])avtictilar debt; and there is then a trust within the meaning of 

section 10 of the lamitsition Act.O) 

2200. Specific and fioating charges.—A ehttrge may be speeilic or it 
may be Heating. A specific charge is one which the moment it is created 
fastens on ascertained and <lefinite properly, or property capahle of being 
ascertained. On tin- other band, a Hoating charge "is ambvilatory and 
shifting in Tts nature, hovering over aitil, so to sp<-ak. Hoating with the 

property which it is intended to affect until some (‘vent occurs or some act 

is don(‘ which causes it to settli* and fasten on the subject of the chtirge 
within its reach and grasp."(2) •• A Hoating s«'curily is an equitable charge 

on the assets fur the time being of a going concern. It attaches to the 
subject charged in the varying condition in which it happens to be from 
time to time. It is of the essence of such a charg<- that it remains 
dormant until tin* undertaking charged ce-ases to l>e a going concern, ur vmtil 
the person in whose favour the charge is cr«'ated inlervom-s."t3> The 
•lefendant assigned to his haidver (th»‘ plaintiff) his electric theatre business, 
specific business premises and all chattels then or thereafter placed there¬ 
on. The mortgage was to secure the defendant's hanlcing account, and it 
was intended that he might use the go{)ds in carryitig on his business. 
The defendant owed the r.ates when the filaintiff sued him on his mortgagi; 
and on the question arising as to whether the gorids in suit weri- liable 
to be distrained for j)ayinent of tbi- l•at^•s in arrears, tlu* plaintiff conti-nded 
that his mortgage created a specific charge un the goods existing on the 
date of the contract hut the (.'ourt upheld tin- contention of the distraining 
corporation that the mortgag*- was men-ly a floating seoirity on all the 
goofls which were consequently lield liabb- for tin* rates which had jjriority 
over the plaintiff’s mortgage.The distinction betw<M-n a specific and a 
floating charge is no <lo\iht one of degree—but Romer. h, •!.. has laid down 
that a mortgage or charge by a company which contains llv three follow¬ 
ing characteristics is a floating charge, (f) Tf it is a charge on a class of 
assets of a company present and future; (2} if that class is one which, in 
the ordinary course of business of th<’ company, woultl be charging from 
time to time: and (-3) if you find that by th<‘ charge it is eontemplaled 
fhat, until some future step is taken by or on behalf of those interested in 
fhc charge, the company may carry on its business in the ordinary w'ay as 
far ns concerns the particular class of assets I am dealing \vith.’’<®^ Both 


(1) .^nuad A/oj/e v. Qri'ih Churoier, 7 C.. 
772; following Scott v. Jonen, 4 0. &. F.. 
5525 Willnmaon v. Snylor, 3 Y. it. O, Ex.. 
208; Philipt! V. Philips, 3 Hare. 281. 

(2) Per Lord Mnennghton in Illingworth 
V. Rouidsworth tl904J. A. O. 356 (358). 


(3) Oorerntn^ut $^(<Kk luventment Co, 
V. Mfinila Qyco fl8D7] A. C. 80. 

(4) Nniiotiol Ptovhicial Bank v. United 
BletXric Theatres. [lOlOJ 1 Cli. 132. 

(5) Yorkshire Woolcomber^ Aseo^ialton 

(In re) [19031. 3 < 284. 
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ill Eagland^^^ and in this country<2) floating charge ranks as a debenture 
for purpose of payment. 

2201. Charges by Operation of Law.—The other class of charges 
(1) statutory hicludes those created noit by any volition of the parties, 
charges. ^ result of a legal obligation. Such charges are- 

known us equitable liens in the English law,W which may 
bf created by any law and under the Act they have been created by 
sections 39, 55 (4) (6), 72, 73 and 95. These charges “ are founded upon 
the consideration of a duty or implied intention on the part of the owner- 
"f property to make it answerable for a specific claim.”('•) Thus accord¬ 
ing to the Hindu law the maintenance of a Hindu widow is a charge upon 
her husband's estate/®) but it is a queer-e whether a claim of an illegitimate 
son, not founded on contract or decree, is equally a charge within the- 
meaning of this section.W A widow’s claim for dower under Mahomedau 
Jaw is not a charge on her husband’s property, but ranks on a par with 
ordinary debts.The vendor of immoveable property is declared to- 
have a charge on the property sold for unpaid purchase-money, and 
which he may enforce in the manner stated in section 55.And 
similarly the purchaser has a charge on the property purchased by him in 
ri'spoct of the price repaid by him.(*) Section 72 entitles the mortgagee 
in possession to bold the property charged against payment of sums ex¬ 
pended on the objects therein specified, and similarly section 73 enables 
the mortgagee to have a charge on the surplus of revenue-sale, while 
.section 95 enables a co-mortgagor redeeming the entire property to have- 
a charge on the share of the other co-mortgagors in the property for his 
proportion of the expenses properly incurred in so redeeming and obtain¬ 
ing possession. (10) Government revenue is a paramount charge, and a 
pt*rson interested in the property paying it for another who is solely or 
equally liable to pay it would secure a charge for the recovery of his 
payment. But where such payment is made out of an obligation arising 
out of a contract the question of charge depends upon the contract.(ii> 
Where, for instance the holder of a maintenance grant had agreed to pay 
the assessment to the grantor, and the latter paid it for the grantee he 
could not charge it on the grantee's estate.(12) 

2202. Equitable Charges. —Cases out of salvage-liens stand on the 
(2) Salvi Ue same footing. According to Eoman law a negotioTuni 
' ' gestor, or person who volunteered to render some neces¬ 

sary service to property in the absence of its owner, had a claim to be 
compensated by the owner for the trouble he had taken, and the owner 


(1) S. 107 Companies Act 1908 (8 Ed. 
7 c. 09). 

(2) S. 129 Indian Companies Act (VII 
of 1913). 

(3) Nadir Hossein v. liaboo Pearoo, 19 
\V. R.. 265. 

(4) Fisher, § 604. 

(5) S. 39 Comm., ante; Hemang Dost 
V. Kedarnath, 16 C. 7.68, P. O.,' Oolab 
Koontpur v. Collector of Benarea, 4 M. I. A., 
246 ; Muttuaawmy v. Vencatafaeara, 12 M. 
I. A., 203 ; Kachekalyann v, Kachivijaya, 
Ib.. 496; Matangini Dassee v. Chooney- 
money Daasee, 22 C. 903: Sheonarain v. 
Chvnni ImI, 2.3 A. 88. 

(6) Roaham Singh v. Balioani Singh, 


22 A. 191 (199). P. C; 0. A., from 18 A- 
263, in which the High Court hold that 
right was not a charge within the meaning* 
of this section. 

(7) Ameer Ammal v, Sanharanarayanany 
25 M. 668. 

(8) See 9. 55. els. 4 6. Comm. 

(9) S. 55 (0) (6) ante 

(10) S. 95. 

(11) Sundar Lai v. Ramji Lai, 24 C. W.- 
N. 929 P, C; 47 I. A. 149. Chamarti 
Shaha V. Sana Kuar, 16 C. W. N. 99; 
11 I. a 301. 

(12) Rame^htvar Singh v. Janeshxcari^ 
18 C. W. N. 129 ; 21 L C. 397. 
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had also a claim for any loss which had resulted from the iiiterfen nee of 
negotiorum gestor. Of a similar character are the rights given by Knglisli 
law to the salvors of ships in distress and rocaptors of ships which havt- 
been made prize by the enemy. an<l to those who have supi)Iied necessaries 
to persons who being lunatics or in a state of drunkenness were incaj)al)k- 
of entering into an agreement.As Bentham observed: “ A surgeon ha> 
bestowed his services upon a sick man who had lost his senses and who 
was not in a condition to ask for assistance. .\ depository, tiiough not 
requested to do so, has employed Ids labour, or has made peeuidarv advances 
for the preservation of a deposit. A man has exposed himself in a tiro to 
save valuable property or to rescue persons in danger. The effects of a 
passenger liave been thrown overboard to lighten the ship and to presi rve 
the rest of the cargo. In all these cases and in a thousand other which 
might be cited, the law ought to ensure a recompense equivalent to the 
value of the services. 1'his title to indetnnity is founded upon the best of 
reasons, flrant it. and be by whom it is furnished will still be a gainer; 
refuse it, and you leave him who has done the service in a condition of loss. 
Such a regulation is less for the benefit of him who receives the com¬ 
pensation, than for the benefit of those who need the service. It is a 
promise of indemnity made beforehand to every man who may have the 
power of rendering a burdensome service, in order that a prudent regard 
to his own personal interest may not come into opposition wdth his 
benevolence. . . Three precautions must be observed in arranging the- 
interests of the two parties: Firat. to prevent a hypocritical generosity 
from converting itself into tyranny, and exacting the price of a service 
which would not have been accepted had it not been supposed disinterested. 
Secondly, not to authorize a mercenary zeal to snatch rewards for services 
which the person obliged might have rendered himself, or have obtained 
elsewhere at a less cost. Thirdly, not to suffer a man to be overwhelmed 
by a crowd of helpers who cannot be fully indemnihed without counter¬ 
balancing by an equivalent loss the whole advantage of the service.(2) So 
also Lord St. Leonards in one case remarked: “ In Ireland it is a very 
common equity t<i have, as a prior charge to all other incumbrances what 
IS called salvage-money. Whore a household estate or an estate held for 
lives to which half-a-dozen people are entitled in succession, many of 
them being mortgagees according to certain priorities, the last man of all 
who is entitled after everybody, being in possession redeems, I may say. 
the estate by paying the landlord who otherwise would have recovered the 
estate and taken it from everybody; and a very proper equity. He that 

f >nyH the salvage has a prior incumbrance to every other charge and interest, 
lecause so far as any interest Is left to anybody beyond the charge, it is- 
acquired by that payment in the shape of redemption-money. ”<3> But 
the. doctrine so stated has not been followed in the English cases. 

2203. The doctrine of salvage had no doubt its origin in maritime 
practice, which enjoins the navigators on the high seas to render to each 
other mutual help in distress. This practice, primarily owing its origin to 
sheer necessity—was in England enforced by n StatutetS) at the instance 


r. 


(1) Hollands JurUprudenca (7th Ed.)« 
220. [“A contract may be implied by 

aw in many casoa even where tlie othtf 
P^y protected a^^ainei any contract. 
The law eay.^ ho did contract becaiiAo he 
ought to havo done so’*] Per Pollock, 


C. B.. in Oore v. GihAorif 13 M. & W., 023. 

(2) Theory of legislation, pp. Ifll, 192. 

(3) In re Tharp, 2 Sm. & C., 578. 

(4) See infra. 

(5) 26 & 20 Viet., c, 63, a. 33. 
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of Lord Kingsclown “ in consequence of some case or cases which came 
\\i'thin its cognizance while sitting in the Judicial Committee of the Privy 
Council, in which, after a collision one ship had sailed away and left the 
othtT tu ]>erish,' (t) Rut although owing its origin to maritime custom, the 
doctrine has, on account of its utility, been generally extended.And it 
now appears to be the law both in Kngland and this country, that a person 
rendering necessary service to another has a right to be reimbursed by him, 
provided that his interference with the affairs of another has not been 
wholly officious or purely mercenar\-.<2) For such service, however, the 
|)arty rendering service is entitled to no more than reimbursement. But 
there are cases where equity and public policy require that the person 
und(*rgoing trouble and expense j^all not only have a claim against the 
other, but that his claim shall be secured in some way, so as to afford him 
a measure of protection for the expense which he has undergone. In all 
such cases a charge is created by the operation of law. Thus it has been 
laid down that a person who pays the Government revenue, due on an 
estate in which he is interested, is entitled to hold it as a charge for its 
payment with interest.t**) though he could not recover the sum personally 
from the defaulter.But it lias boon held in Calcutta that where one of 
tw’O co-sharers in a revenue-paying estate pays the whole revenue in order 
to save, and so does save the estate, he is not entitled to a charge upon 
the share of the defauUing co-sharers(6> or a piirchaser from him. This 
case has been approved in Allahabad where E«lge. C’. J.. in delivering 
judgment of the Full Bench, held that tluuv is no gener.al principle of 
equity to the effect that whoever having an interest in an estate, makes a 
payment in order to save the estate, obtains a cdiarge thereon, and, there¬ 
fore. in the absence of a statutory enactment, a co-sharer who paid the 
whole revenue and thus saved the estate, does not. by reason of such 
pa.ATiient. acquire a charge on the share of his defaiilting co-sharer.(') But 
in this case the contrary view was maintained I)y IMahmud, J.. who in his 
dissentient judgment, after reviewing the existing authorities, was of 
opinion, that although there was no statutory enactment providing a charge 
such as that claimed in the case, still tlie co-sliarer was equitably entitled 
to a charge which could bo enforced .as provided in the present section.<8> 
And this view lias since been followed by Sargent. (^..T.. in Bombav.^®' 
and in severjd cases decided in Madras.dO) But so far as regards Bombay 


(1) Per Sir Robert Pliillimore in The 
Nnnnihni v. The Queen. 2 Adm.. 53 (56) ; 
Currie v. Knight. [1«97] A. C., 07. 

(2) But see per ^fehmiid J.. in Seth 
Chitor Mat v. Shih Lai 14 A. 273 (305) ; 
Rnjak of Vhianngrum v. Rajah Setrucherln 
26 M. 680 F. B. 

(3) See Ss. 60 & 70 of the Indian Contract 
Act (IX of 1872) ; Rhrirnm Harbniji, 12 C. P. 

L. R.. 4. 

(4) yugender Chunder v. fireemutty 
Kamini Dossee, 11 M. I. A.. 241 (2.58); 
Lachman Singh v. Snlig Ram, R A. 384 ; 
PtUhenpurayil v. Mangnlaeeri, 36 M. 403. 

(5) Puthenpurayil v. Mangalneeri. 36 

M. 493. 

(6) Kinu Ram v. Mosaffer Hoasexn, 14 
C. 809, F. B. Contra Parbhu v. Beni Singh, 
14 C. W. N., 361 ; 5 I. C. 779, in which 
charge wa.9 equitably ajlowed apart from 
■the statute law. Qopi Nath v. I.thur 


Chundra, 22 C. 800 (decided with special 
reference to S. 174 of the Bengal Tenancy 
.4rt VIII of 1885): Upendra v. Oohindra. 

25 C. 565. charge wa.s refused but personal 
liabilitv decreed. 

(7) Seth Chitor Mai v. Shib L<il 14 A. 
273, F. B. ; of Oudn KtdUa v. Joyram, 23 
B. 262. note : Hiran v. Lakhan Singh, 
8 C. -P. L. R., 42. 

(8) Pej- Mahmud. .1., in Seth Chitor Mai 
V. Shib Lai, 14 A. 273 (331). 

(9) Achat Ramchandra v. Hari, 11 B., 
313. dis-senterl from in Shirrao v. Pundlik 

26 B. 437 (440, 441). 

(10) Rajah of Vizianagran v. Rajah Setru- 
cherla, 26 M. 686 F. B; Alaya Kammal 
V. Subbaraya, 28 M. 493; Vanmikalinga 
V. Chidambara, 29 M. 37 (39); Subramania 
v. Mahalinga-tami, 33 M. 41 ; Puthenpurayil 
v. Mangalaseri, 36 M. 493. 
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the view taken by Sargeant. J.. has since been dissentetl from by 
Jenkins. C. J.. who preferred to follow the Full Hench tlt'cisions of tlie 
Calcutta and Allahabad High Courts.In the view of the learned Chief 
Justice, unsolicited expenditure in respect of tin- property of another even 
if made for the purpose of its preservation gives no lien outsitle maritime 
law.t^) But there is no reason why it should not and the English law would 
in such cases presume a consideration executed upon request.t^’ More¬ 
over, maritime lien is but a branch of the general law which says that the 
thing preserved shall bear the costs of its preservation.t**’ 


2204. So, in a case, a mortgage-decree was passed against two 
defendants mortgagors. A, li. In execution the propertv was ordered to be 
sold, but before the day fixed for the sale, one of the defendants A applied 
for and obtained permission to raise the amount by a private sale of the 
property, which he did by selling the whole of the property to C. The 
decree being thus satisfied. C now sued to eject B. who had not joined in 
file sale. So far as regards the sale by .-1 the Court, held that permission 
to sell under section SO.'i (now o. 21. r. aS) of the Code did not put him in a 
better position than he would have been in. had the sale boon made by private 
auction, and that the result of the private saU- was to leave li'it share in the 
property intact, but since .1 had paid off the whole mortgago-debt with C’a 
purchase-money he became* entitled to a rateable contribution from his co- 
judgnumt-debtor. and he had a lien on H'h propertv for the amount of his 
liability under the decree, and which passed to G as B's transferee which 
he was entitled to assert against paxiiient of B 's share of Habilitv under the 
mortgage-decree, 


2205. So it has been held in England that where one person is the le"al 
owner of the shares in a company and another is the beneficial owner 
thereof, the latter is bound to indemnify the former in respect of calls which 
he has been compelled to pay. It is no defence to say that they were not 
vendor and purchaser or that there was no contract between them, 
or that the latter did not constitute the former a trustee.Even 
in Calcutta it is conceded that if the part-proprietor be also a mortgagee of 
a share of an estate, then he should be equitably entitled to a charge for 
the revenue paid by biJiL.<''> Rut that appears to be the limit, for that 
Court has refused a charge for payment made by the assignee of a mohiirnri 
interest made by the mortgagor himself, though he was held entitled to a 
mere personal decree.B\it money paid untler the compulsion of law by 
one interested is bold equitably entitled to a charge on thi* property.(*) 

2206. Of course there can be no charge as there can be no claim for 
contribution in respect of illegal or void contracts (5 204.^). Tn a ease 


(1) Shitvao V. Pun^Uik, 2ft B. 437 (441); 
citinB Falcke v. Sentlinh Imptrin! Insurance 
Co., 34 Ch. D.. 234 (241). 

(2) FoAler v. 2 Bing. H. C'., 203; 
Briltnin v. Lloy<i. 14 M. & W.. 702. 

(3) Story's Eq.Jurui..H 1234. 1236; 
Peruvian Owino Co., v. Dreyfue Brothern. 
118921 A. C.. 160 (177); Dakhina Mohan v. 
Saroda Mo^n, 21 C. 142 (149) P. C., in 
wliicli payment of Government revenue 
by a person who turned out to be in wronB* 
fut poseiwflion was held to be a pa>*ment 
in the natuie of salvaBe. 


(4) Dinnap/m v. Yamnappa, I.L.R., 26 
Bora- 379. 

(.^i Hnrdoo}} v. Beliltoe. (IfiOllA. C- lift.. 
(6) Per Fry. J- in LtAlie v. French. 23 Ch. 
D. 652 (.564); Shiiyrao v. Pundlik, 24 B. 
437 (441). 

H) Vpendra v. Tara Prosanna, 30 C. 
794 following Smith v. ESno Nath, 12 C. 
213 ; Rauehan JaiI v. Kali Mohan, 4 C. L. J. 
70. 

(8) Rau^han Lai v. Kali 3fo^n, 4 C. L, 
J., 79. 

(9) Jugdeo v. Rajah Singh. 15 C. 050. 
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however, where in a e<>iive^vance found to be fraudulent and void under 
section .">.'5 of tins Act. a part of the consideration was found to be paid in 
discharge of a subsisting' mortgage on the property purchased by the 
fraudulent transferee the Madras Court held that the sale not being void ab 
iiiitio the transferee was entitled to a charge on the property to the amount 
of such consideration.But in such a case it is submitted ex furpi(2) 
"liiiir iicfit). A transfer invalid for fraud<5) or non-registration('*) or non- 
compliance with the other formalities of law, e.g., attestation does not 
germinate the equitable right when it has forfeited all right to legal assistance. 
Nor does the mere right to contribution imply a charge, for the right to 
contribution is a personal right leading to a personal remedy, and a charge 
is not incident to that right, 


2207. Similarly })ers<)ns in fiduciary position possess lien in certain 

cases. For instance, the trustee possesses a lien on the 
(3) Liens ol trust-t)roperty for money spent by him in its preserva- 

tiun,f6) and the same principle obtains in the case of an 
agent who has made advances on property on account of 
iiis principal, though this right is modified into one of detinue under the 
Imlian Contract .\ct.C) Similarly receivers, managers, solicitors^ and 
pleadersi®) possess a right of lien w-hich is closely akin to a salvage-hen, and 
which is therefore confined to the realization of costs from a fund recovered 
by their exertions.(lO) Such lien may be enforced against all 
irrespective of notice, except onlv a bona fide purchaser without notice. 
The Shebait of a temple expending money from bis own pocket for the' 
benefit of the dehutter estate has a charge on that property.And 
executor or trustee carrying on the testator’s trade with power to emploA 
a specific portion of the trust-estate for the purpose, has the right to re^rt 
for his indemnitv to the specific assets so directed to be employed, and tue 
creditors of the trade are consequently entitled to the benefit of that right, 
and tlms become creditors of the fund to which the executor of trustee lia.s 
a right to resort.Similarly a tenant-for-life of a lease-hold is on renevval 
bv him entitled to a Hen on the renewed lease, because the renewal would 
enure for the benefit of the remainderman.And in some cases the 
of a co-tenant to a lien on the share of the other co-tenant m respect of the 
renewal fee paid by him is conceded.though these cases were held by 
Fry. J.. to be insufficient to establish a general rule.<i« 


(1} Palnmali v. S. /■ Export Co., 33 M. 
^ 31 

(2) Jaladanki {In ro), 10 M. L. T., 183 ; 
11 I. C.. 868 (869); Chidambaram v. 
Srinivasa, 37 M. 227 P. C. in which however 
"the question raised in the text was ex- 
pre'i.sly reser\’ed. 

(3) Royzuddi v. Rali Rath, .33 C. 985 
<995). 

(4) Ma Lon Ma. v. Mq. Shiva Byu. 4 
Bur. L. R. 115; 10 I. C. 919. 

(5) See post. 

(6) Ss. 217, 221. 

(7) Ex pnrle Morrison, L. R., 4 Q. B., 
153 (156): Bulhy v. BuUey, 8 Ch. D., 479 ; 
Oreer v. Younq, 24 Ch. D., 545 (Per Bowen. 
X. J.. at p. 656) 

^8) Subha Piai v. Rantasawmy, 14 M. L. 
J.R.. 274 (280); In re Tyabji, 7 Bom. L.R., 


647 : Cultianji v. Raghotvii, 30 B. 57 (32). 

(9) Per Turner. L. J.. in Ex parte Ed¬ 
monds, 4 De F. Sr J., 488 ; In re Johnson, 
15 Ch. D.. 548 (653). 

(10) Peary Mohan v. Narendra, 32 C. 
582 (601). 

(11) Haynes v. Cooper, 33 Beav., 431. 

(12) Haynes v. Cooper, 33 Beav-, 431; Dei^ 
Kahai v. Jefferson, 10 B. 248; Khetter 
Krislo v. Kaily Prosunno, 25 C. 887 ; In re 
Tyabji, 7 Bom. L.R.. 647; CuUianji v. 
Bahowji, 30 Bom. 27 (32, 32). 

(13) Jones v. Jones, 6 Hare, 440 (466). 

(14) Stvan v. Swan, 8 Price, 618 ; Eamti- 
ton V. Denny. 1 B. & B. 199. 

(16) In re U^lie, 23 Ch. D., 662 (664). 

(16) Plimmer v. Jtfoyor of Wellington, 9 
App. Cas., 699 (714). 
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2208. But there can be no doubt tlial tlu- equitable doctrine of lien i» 
an elastic one, and the Courts have extended it even iu favour of a licensee 
who has expended money in the bona pdc bcliel that his occupation would 
not be disturbed.And so Lindley. L.J.. in oin* case, said: " If an owner 
of onerous property, agrees with me to indemnify me or my property from 
tlie burdens on the onerous property, and the owner makes default, and 1 
or my property have to bear those burdens, 1 am inclined to think that 1 
should have as against the owner of the oiiemu^ property a. lien on it for 
the money expended by me in bearing that burden, whicli as between him 
and me he ought to bear. I should in the case supposed, have preserved the 
onerous property for him, under cireumstmiccs which entitled me to do it 
at his expense; and I do not think that in such a cose, niy sole remedy is 
by an action for damages against him ; and the existence c)f such [jersf)nal 
renu'dy would not. I think, exchulc such licn."<^> 

2209. Where a f)artncr lends money to another generally, and it is 
(4) Partner’s not entered in the partnership books, it is said he gains a 

special lien upon the share of the borrower, and shall be 
preferred to separate creditors, but the rule has no application after a 
bankruptcy, nor after the death of a partner, where his effects have become 
subject to the rule of distributing assets.W But no partner can acquire a 
lien by lending money to the other upon the partnership stock, though he 
may assert a lien on dissolution. 

2210. Allied to the doctrine of salvage-lien is the equitable principle 

s h subrogation to which frt'querit references have been 

n rog» on. preceding pages ? 1060, 1884—1888) and 

to which reference will become necessary f«ir einciclation (jf the j)rinciple 
underlying the next section. There is ii wide scope fnr the application of 
this doctrine, the essence of which is fo\md<'d on the broad equity intel¬ 
ligible alike to the lawj’or and the layman, that a [lerson who pays money 
for another is as regards the debtor entitled t(* treat himself as the alter 
of him whom he has paid off, and as such he is entitled to avail him¬ 
self of all his rights and remedies to the extent necessary for his own 
reimbursement. Subrogation is then the substitution of one creditor for 
another. IB may be effected by direct assignment of the creditor’s claim, 
in which caso, the assignee acquires the legal right to his assignor’s 
remedies and there is, ordinarily, no need for him to resort to subrogation, 
which only applies when he sueeoeds to the creditor’s remedies without 
assignment. In this case, law recognizes several exceptions tending to shut 
Out officious intermofldlers, for the first condition it imposes upon the 
acquisition of that right is that the paj'er must have some interest of his 
own to protect by the payment. Secondhi the ])ayinent must have been 
legally due and recoverable and thirdly: it must have protected some 
right of the debtor equally with his own. These are the leading principles, 
and subject to them the piycr is ns against tlie debtor permitted to step 
into the shoes of payee. But the intervention of other equities might dis¬ 
entitle him to all the remedies to which he may have become entitled and 
law then given him n charge on the property of which several instances 
will be found noted under another hend.t®> 


(4) Kellfiv. 703(700). 

(6) R. 101 Comm. liiuney v. Muirie. 
12 App. Com.. ISO (IU.5). 


(1) fttruUv. TivpeU. (IS(K)) W. N.. 23. 

(2) RtfoUv. Ao/fe. 1 Atk.. I0.>V(184). 

O) Ibid, p.\fi4. 
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2211, No charge.—While a distinctiou between a simple mortgage and 

a charge is at times fine, it is often as difficult to say whether transaction 
amounts to a charge or not. For instance, where by a compromise dated 
1864 between a Taluqdar and a member representing the junior branch of 
his family the latter had been allotted certain villages for his maintenance, 
rent and revenue free; and at a subsequent settlement the Government re¬ 
venue being enhanced the Taluqdar demanded the excess over the assessment 
un the date of the compromise from the junior member, whereupon the latter 
fearing its realization by (lovermnent from hi.m sued for a declaration that 
the obligation he declared as charged on the taluqa; but the Privy Council 
held that the obligation to pay the assessed revenue on the part of the 
Taluqdar created only a personal obligation binding upon his heirs but fell 
short of creating a charge on his estate.But thg case would have been 
different if the member’s allowance had been fixed lioq 'the/TaJuq^dar bound 
himself to pay it out of the income of his estate.^2) Sd' where the mort¬ 
gagor agreed four days after execution of lan usufruct-uary. mortgage not to 
redeem that mortgage unless he paid him a certain sum of money, 4t was 
held to create no charge.<3) So the mortgagor’s covenant in the second 
mortgage that he would not redeem the second mortgage till he has re¬ 
deemed the first mortgage does not create any charge in respect of lhe 
property comprised in the first mortgage.G) Nor is the debtor’s covenant 
that his Delhi and laidhiana properties were liable for the debt.(S) Here 
(he charge failed for vaguent'ss and fell within the rule that a mere 
covenant not to alienate certain property during the pendency of a debt 
does not amount to a charge(^) which any mor^ VHan a mortgage cranot 
))0 created by a n»ere implication.(’> So where a Hindu widow- improperly 
sold some immoveable property and paid the price to another, the 
r(*versioner could not follow it in the hands of thi»-d parties. 

It is now settled by consensus of authority that a deed intended to 
operate as a mortgage, but failing to be valid for want of attestation can¬ 
not operate as a charge on the property intended to be thereby seevrfed/®^ 
tliough it is possible to hold the contrary and it haS’ been so held both in 
England and in America. (§ 2186.) 

2212. Remedy of Charge-holder. —From the wording of the section it 
is clear that a charge-holder has the same rights and liabilities, so far as 
may be, as a mortgagee. Hence he must enforce his remedy subject to 
sections 85 and 99. Accordingly, if be obtains a money-decree ho cannot 
bring to sale the property charged, but must institute a suit under 


(1) Sunderlal v. RamjUal. 24 C. W. N. 
fl29 P. C; 47 !• A. 149; Rumeswar Singh 
V, Jantshtvari^ 18 C. W. N, 129; 21 I. C* 
937 

(2) Raja of Ramnad v. Snndra Pandya- 
9Qmiy 42 M. 581 P. C, Chanuiru Shaha v, 
Sana Kuar, 16 C W. N. 99 ; 11 I. C. 301. 

(3) Ramprasad v. Nau^b CAoax/Ary, 16 
I. C. (A) 222. 

(4) Oafiga Ram v. Kirtarth Rai^ 33 A* 
393 ; C?iatAharaja v. Ram Harakh, 2 O. h. J* 
601 ; 32 L a 740. 

(5) Purafichand v« Puranc?iand, (1923) 


L. 052. . 

(G) Sivanna \\ Venkata Kri^^hnaf, 24 

M. L. J.. 474 ; 19 I. C. 478. 

(7) Makbul Alt .v. Alt Ahtn<Hf 40*0. 514. 

(8) R .ynayya v. (1921) M. 

W. N. 434 ;^64 I. C; 481. 

(9) Ananta Ratna v. Yussujhi, 31 M. L. 
J. 133 ; 36 L C. 903 ; Ma Bon Lan v. Mg 
Po Zm, 8 L. B. R. .553 ; 32 I. C. .595; Ma 
Lofina V. Mg Shwe Bya^ 4 Bur. LT T. 116; 
10 I. C* 919; K}iemchand v. MalloOt 10 

N. L. R. 81; 26 I. C. 601. 
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section Of course tlie owner of tin- jiroperty cannot redeem liis pro¬ 

perty in the same sense that he could redeem a inorlgage, hut if the cliargo 
is not recurrent of u pernuuient nature, lie can wipe it off l>y payment. 
In the latter case. too. he may resort to the provisions of section .*>7. and 
thus free his property from the burden, .\rrears of maintenance may, it 
has been settled, be recuvert'd in execution when there is a precise direction 
m the decree to pay maintenance on certain dales .<21 and execution may ho 
taken out against the property so charged.But it would appear that 
where a decree after declaring the amount payahK- to the plaintiff in n'spect 
of future maintenanci’ and that should he a chargi- on certain immovea.hle 
property which formed a specific item in the general estati- of a testator, 
went on to direct that for the purpose of securing the payment of tin; 
future muiutenance a deed would he executed in favour of the plaintiff, 
charging such immoveable property, on her executing a release, of all her 
rights and interests in the general estate, distinguishing the a|>ovt* cases, 
Hill J., held that such a charge was properly enforce*! hy a suit hroindit 
on tho 'decd, rind that it could n<it he given effect to l)y proc*-dings ” in 
oxecutioniC*) The quostitai depeinls upon the wording of the <leeree. If it 
nierely declares a charge, hut d<H‘s not further order its realization hy 
execution hy the attachment aiul sale of the sjieciHed pnipertw iheri- can 
e no doubt that the property cannot he brought t<i sale in executi«;n, and 
that a fresh suit must hi‘ instituted un«ler section 07.A proper di'cree 
should declare a charge and direct that in default of payment of the 
decretal amount, etc., the same shall immeiliately become due and 
realizable by execution by the attachment and sale'of the pixperties set 
forth in the schedule. But there may he cases in which tio relit‘f can lx* 
given to the charge-holder in the same suit. For instance, w lu-re the 
purchaser of a part of the equity of redemption comes into Court seeking to 
recleein the whole mortgage*, and pays into Court the entire amount due at 
the time upon that mortgiige. the rights of a purchaser of another portion 
ot the equity of redemption claiming only to redeem his proportionate 
snare m the inortgago cannot be dealt with in that suit for upon payment 
the plaintiff of the full amount due the mortgage had ceased to exist (6) 
here the owner of the property fails to extinguish it by payment, the 
propc*rtj bo put up for sale, in which the chargo^holdor may obtain 

permission to bid. hut which should not he given as a matter of course, hut 
only when the pmperty cannot li<* otherwise advantageously sold (ri ’ \ 

charge-holder cannot foreclose : his only right is to bring the property to 
sale.I) unless that right is modified by a special Act. in which case* the 
remedy provided by the special Act must he given effect 


m Aubhoyta-^nry wOouri Sunker. C. 
Hftll: MaUmyini Daaaee v. f’/toonrutnouet/ 
Dnaaea. ih., 903. 

(2) Aauloah Ilmierjee v. Liikhimoni. I» 
C. 130. FB. 

(3) Mana Ueir v. Jtivniu Lai 19 C. «83. 

P. C 

(4) Matanyini v. Chooneymoney, 22 C. 
; followitiK Chuuder Xalh v. Burroda 

Shoondury, 22 C. 831. 

(8) Aubhoyeaaury v. Ouuri Suuker, 22 C. 
S.^9 (893, 864}; Matanyini v. Choontymoney. 
rt., 90.3 (908); followtsl in Hftn Ban v. 


Bikttri, Cit, 92 R. 28 A. .*58; Madho Praaad 
V. Baijnuth (190.1) A. W. N. 152: Anupa 
V. ArhhailHir, 37 A. 97: Hamunyini v. 
Kutnode, 20 <*. 441. 

(0) Rugud Situ/h v. Salnarain, 27 A. 178 
(181) c/. Oopi Xarain v, Baku Bunaidhar, 
(190.1) 7 Bom. L. B.. 427. P. C. 

(7) Par Lord Hatlierley. L. C., in Tenant 
V. Treuehard, L. R.. 4 Cli. 037 (547). 

(8) Tenruml v. Trenrhard, L. R.. 4 Ch. 
637 ; In re Owen (18941. 3 Cli., 220. 

(9) Hornery Diatriet Council w Smith 
(1897). 1 Ch.. 843 (804). 
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2213. The holder of a charge on a debt due to his debtor by way of 

security for his own loan, is a transferee of an actionable 
arge on e . such, entitled to recover the debt from the 

iiiiiisfcror s debtor. 


2214. nights and Liabilities of Parties.—The rights and liabilities of 
the owner and charge-holder are declared in the section to correspond with 
those of mortgagor and mortgagee. In other words so far as regards the 
owner of the property, his righta would appear to be the same as those of 
ii mortgagor. But as regards the charge-holder, he does not possess all 
the rights of a mortgagee, but only those of marshalling and contribution 
as defined in sections 81 and 82 and such other rights as are subservient 
to his right to bring the property to sale. Thus of sections 67 to 77 which 
deal with the rights and liabilities of a mortgagee, only such sections are 
applicable as accelerate his remedy by sale. He cannot then avail himself 
of the provisions of section 68, for instance. (2) So in England it has been 
held that the owner of a rent-charge is not in the position of a mortgagee 
so as to be entitled to restrain waste by a tenant.^ So a charge-holder 
cannot even insist that the propeii>y charged shall on no account be alienated 
free from his charge without shewing that the security for which the holder 
bargained would be taken away from him; and not merely that the i)ro- 
perty charged would be different.W So here the objects of a company 
comprised of the carrying on three distinct businesses, supplemental to one 
another, the Court refused at the instance of debenture-holders having a 
floating’charge on the whole undertaking to restrain the sale of one 
business. tS) But a company with power to amalgamate with or sell its 
business and assets to another company of the same kind, was, in an action 
on behalf of holders of debentures charged on its assets, and maturing in case 
of a winding up restrained by an injunction from parting with its assets, 
after it had contracted to sell its business. 


2215 This naturally leads to another question, against whom is a 

charge enforceable? It would seem that being a right 
Against whom is ^ charge should avail against all siibsequeut 

oharga eotorcaable. with or without notice. And it has been so 

held where however, the cases are by no means consistent.C^) But in 
England it’is held to be inoperative against a subsequent hona fide pur¬ 
chaser without notice.(8> being operative only against a purchaser with 
notice or a volunteer with or ^^^thout notice And this would also 

appear to be the law. accepted in several decided cases of this country.i^'^^ 


(n See S. 13t Comm post x Muihu v. 
renkalachnllam. 20 M. .36; Rama^amu v. 
Muthor. (1910) 7 M. L- T., 

•JJ 04 . Isri Prewarf v- 14 C. W. N., 

105 • i4rrfe*Wr v. S}fed Sirdar AH, 3S A. 610 ; 
Durham Brothers v. Robertson, \\S08} 1 
O. B. 765 (760). 

(2) Fo^ick Chunder v. FoUy, 15 C. 492 

^ (3) Snndeminn v. Rtishfcn, 61 L. J.. 136. 

/ 4 \ Per Cozens-Hardv* J»* 

Viinan <b Co. [19011. 2 Ch., 654. 

(6) Tn r© Vivian <b Co.. [1900] - Ch.* 6 ^* 
( 6 ) In r© Borax Co., [1899] 2 Ch., 130. O. 
A.. [19071 1 CHm 326. Shconandanv. Jainul, 
42 C. 849. 


(7) Ahadi v. Asaram, 2 A. 162; Maine 
V. Bachchi, 28 A. 655 (658, 660) ; To the 
same ©fleot Srinivasa v. Ranganatha, 
36 M. L. J., 618: 51 I. C. 963. 

(8) Taylor v. Blakelock, 32 Ch. D., 560 
(569). 

(9) Per Bowen, L. J., in Taylor v. Blake- 
lock, 32 Ch. D., 660 (569). 

(10) Churamany.Balli. I.L.R.*9 AM.. 591 
(599; Kishan Lai v. Qanoa Ram, 13 A. 28 
(44); Bheri Dorayya v. Mnddipalu, 3 M. 35; 
ChaUi V, Parulrangiy 7 M. 23 ; Akhoy 
Kumar v. Corporation, 19 C. W. N. 37 ; 
21 C, L. J, 177 (183); Royzuddi v. Kali 
Nath, 33 C. 985 (993V: Sheo '-rdan v- 
Jaintil, 42 C. 849 ; contra in odi 
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though they are by uo meuus uuauinious, the contrary being also h*-lil in 
^several cases/') But if the rights of the charge-liohler are co-or«linan- 
with those of a mortgagee as is enacted in the section, there appears to 
-be no reason why they should not enure even against a subsequent pur¬ 
chaser^ without notice. It is otherwise difficult to see how the charge- 
holder s money " secured " on the owner's immoveable property can In- 
said to be secure, though it must be coufesse<l that since a charge inighi 
be created by parol, it would lead to uncontrolled perjury and fravid if a 
•charge were to prevail against all subsequent transferees irrespective of 
notice. However, where notice is material, it must, in order to affect third 
partie^ be a notice of a valid charge. No notice of an invalid prior char*'e 
can affect a subsequent valid charge.(2) And since in order to be vafi<l 
* charge must conforui to the law of the country whore the immoveabh- 
property to be affected is situate, it follows that if for want of registration 
or any other defect the charge fails of its effect, it cannot be cnforce.l 
against a subsequent transfer with notice.<5) 

2216. The charge created by a settlement or a will cannot be enforced 

Hot avalUWe f property in tbe hands of a bona fide trans- 

agilnst transferee for value whether the alienation has been made 

without notice. absolute by side or by mortgage.<<») The reason for the rule 

-- . 1 , . 'i' Wilii-ims: It is a general rule of law 

and equity that an executor or administrator has an absolute power of dis- 

posal over the whole personal effects of his testator or intestate, and that 
they cannot be followed by creditors into the hands of the alienee The 
pnncqile is that the executor or administrator in many instances must sell 
m order to perform hia duty in paying debts, etc., and no one would de d 
with an executor or administrator if liable afterwards to be called t 
account. () Ihe same principle is applicable to real property.^ So in i 
case Pontifex. J.. observed : - In India the general creditors Lem to hnvt 
had no higher rights than the speciality creditors had under the common l-i«- 
m England, or if they had u charge on the descended land, it would have 
been impos.nblo for the heir to deal with it without the concurrence of Ll 
the creditors; and, m early times, therefore, it would have been imnossihlp 
to make any title. ’( 2 ) Where, however, from intrinsic evidence it 
that in making the alienation, the executor was not acting in the execution 
of lus duty but was comm.Ming a broach of the trust_«,e mLgagee ^ 
purchaser being a party to the breach of trust, cannot hold the prfncr 
discharged iron, the trusts, hut must hold it subject to the payment KhU 
and legacies to the same extent ns property in the hands of the executor TO 


AMram. 2 A. Ifi2 ; Moinn v. Baehrhi, 28 
A. flS6 (0.59) : Gunint/al v. Karnm fHuijh, 
A. 251. Srinijwa v, Itanganath/i. .30 
618 5 51 I.C. 903. 

(B Ahadi V. A^nram. 2 A. 102; Moinn 
V. BarJu-hi, 28 A. 05.5 (659); Mu/hu Nadau 
"v. Shunmooqalha, 7 I. C. (M). 79 (80). 
Ak^/ioy Knmor v. Corporntimi, 42 C. 025. 
(2) Martin v. Mariin, 2 R. * M.. 507. 

(31 Norton v. FloretKc Lttnif. <£-c.. Co.. 7 
^ 1 . D.. 332 (336): ZAiHrpooI Marine Credit 

' ^2 : O. A.. L. R.. 

479. 

(4) Baiayet v. Mahotiied Wajid. 


4 C. 402. P. C. : Kherodemoney v. Daoraa 

(5) “On executors.” p. 872 

2 Sj. a* St., 101): cited by Ixjrd Carmn 
(730)!^''" 7 App. Cos.. 731 

o.'8»7"T»a?r 

(8) Per Sir John I.enrh in Watkinn v 
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2217. IIk' limitation for suits to (.-nforcf payment of money charged 

upon itntnoveable property is twelve years, ’ as provided 
imi a ion. Article 132, Schedule II of the Limitation Act.O) 

calculated from the lime when the money sued for becomes due. An 
e.xplanation appended to the article further provides that the allowance 
an<l fi'es respectively called nialilmHu and haqqs shall, for the purpose of 
clause, be deemed to be money charged upon immoveable property. While 
tile co*h)orlgagor redeeming the entire mortgage, and so obtaining a charge 
may enforce it within twelve years, what is the limitation within which his 
other co-mortgagors may redeem’.’ .As against the mortgagee they have 
sixty years from the date of the mortgage, and. according to the view taken 
in .Allahabad,' this period should equally be allowed in a case where the 
party they retleem from is their co-mortgagor.(2) But this view has not. 
ijeen iicceptod in Bombay, wliere on redemption by one co-mortgagor, the 
relations of tiie parties undergo a cliarge. the mortgage being extinguished 
but a charge created in favour of the redeeming co-mortgagor which-may 
be wiped off by the otlu-r co-mortgagors only within the period that his 
title <ides not'become indefeasible by twelve years’ adverse possession. 
Htnce \iheh it is said, that the co-mortgagor acquires all the lights (f 
the mortgagee the proposition implies that the i*ights are, as far as may be, 
co-e.ytcfistve.t'’^ if not more. For if of two joint promisors the claim 
against one has beccine barred but that against the other is kept alive, 
the latti^r liiay enforce his right to contribution against his co-obligor who 
eiinnot''bo heiii-d tp say that the creditor’s remedy against him had become 
barred,pforided, of course that the liability of the two arises under 
the sanfi’o edhtVaet,' arid is not varied or enlarged by an independent contract 

to wIiicH the ;^fher co-obligor was not a party.(W 

. • < ' 

'riVc cause of action in a case of this kind arises on the dote on which 
one of the co-debtors discharges the debt in respect of which he seeks 
conlribution.<^> ' 


2218* Bights of Trustees.—The proviso refei’s to section 32 of the 
Indian Trusts Act.(®> In other words,' a trustee is not bound to enforce 
his char ‘^0 under restraint of the section, but may reimburse himself in the 
manner provided by section 32 of the Trusts Act. lhat is, the trustee 
being entitled to a charge both upon the corpus as well as the income, is 
entitled to retain out of the income all expenses incurred in or about the 
execution of the trust. He is not bound to wait until the trust-estate has 
been turned into monev but he has a right to come at any time and say, 
“ I claim to have my'right of indemnity. I am now called upon to pay 
a sum of money for which I have a right of indemnity out of the trust- 
estate, and that gives me the right in equity to have a charge against the 
estate, and to have the charge enforced by the process of the Court of 


(1) A< t XV' of 1877; Now Act IX of 
1908 : Rftjdk of Vizifinagram v. Rajnh 
iSetrurfierld, 2(5 M. (iSO. 

(2) Abraham v. Jtaphial. 27 M. L. J. 
74(5; 27'I. C. 337 ; Snrdha Baksh v. Durga 
Bak»h, 16 O. C. 285 ; 22 I. C. 263. 

(3) Sardha Baksh v. Durga Baksh, 
10 0, .C. . 28.‘> ; 22 I. C. 263; Janki Koor-x. 
Domi Lai, 20 I. O. 24. 

(4) Sardha Baksh v. Durga Baksh. 


1(5 O. C. 285; 22 I. C. 263. 

(5) Ashfaq Ahmad v. irosir Ali, 11 A. 
423. 

(6) Vitha! v. Einkar Rao, 3 B. L. R.» 
685 (690). 

(7) Vithal w Dinkar Rao, ^ Bora- L, R-* 
685 (690); citing Ramchandra v. Sadashtv, 
HR 4.9‘> 

(8) ' Acr'll of 1882. 
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> • 9 * nuty enforce liic charge \s itlioul 

bringing the property to sale.<^> So whiTe the foreclosure or salt: of tin* 
trust-estate would destroy the trust, the t’ourt Mill prohibit any alienation 
of the property Mithout previously discharging his lien.<3' It should be 
noted that the charge acquired by the trustee for his legitimate expenses 
IS a first charge^ obtaining priority of every oilier debt of the same class. 
\ here trust money IS laid out together with monev advanced by the trustee 
himself m the purchase of land, the trust-estate is entitled to n first ch<ir«'e 
upon such land.(5) And if a person is trustee of different estates for the 

for^uhit^'h expenditure on account of one estate 

for winch he has no funds, he is entitled to repay himself the outlay out 

of funds belonging to any of the other estates. But, of course he mu, st 

not mix up claims under one instrument of trust with thoiM 

Nor is a trustee holding for different ^ 

same.instrument, entitled to indemnifv himself from ^ 

incurred in respect of another. A^d^^he^ the ^ 

money with trust-funds so that it is possible to make out hm. ^ 

the trust-fund an<l how much was tfie trustee-s monj t i i 

claim no right of indemnity.So again there is ncJ’lien 

where the aet done wax in excess of th° .r„ste"s pow“rs <" orth?'’t?'f 

n'h '“th H'w appointment is '.I'efecUve «> But' 

where the defect- is only formal, the Courts allow his costs ch-irrr.t« n, 
expenses notwithstanding the defect of title •md indi.crt ». i " i.***^^*^^ 'ind 
Ims heen honest and straightforward. he n^; t 'dlo^..' ^'^ 00 “^ 
the estate in any case.(t®> Where a trustei* niwha,. .. 
to the effect of a will pays moni-y to wrong parties 
administering the estate, order a r;stitution imd repayment and u-ill ' 
a hen on the other interests of such parties under tho'win evin 
on assignee for valuable consideration (H) ’ ‘ " against 

2219. Charges in other Acts—The ■ eliar^^f ■ refeii-r.^ < • 

of the Bengal Tenancy Actd^) has been held to be not 
as IS defined in the present section. Hence it h«>or. i ii .l 
lord, who has obtained a decree for arrears’of rent of aJ'nn^ 
not restricted by the provisions of the Bengal TnancrC tT*""^^*^’. 
such dtereq m the first instance by sale of the undS f «^ * executing 
liberty ■ to execute it in the ordin„4 manner andnst h ‘ ner" 
property, nhether .noveahl.. or immoveable, of Ms judgmenrSo.r"™‘^|o 


(1) Per Kay, J., in In ro Pumfrey, 23-Cli 

D.. (266. 261, 262). ^ ^ 

(2) Jbid. p. 262. 

(3) Darke v. IFiflinnuoN, 25 Beav . 622 

(4) S. 32. Act II of 1882. 

J" 22 Ch. D.. 256. 

261) 22 Cli. D.. 265 (260. 

(7) Uedham v. CAnuner. 4 K. & J.. 468. 

(8) Smtth V. Dresaer. L. R.. 1 Eq.. 651 ; 

V. Axton, (1886) W. N., 207; Ex 
^rURuaaelf. 19 D., 588 (602); DulUm 

V. Ttumpaon. 23 Ch. D., 278. • 

^9) Travia v. IlUngaworth. (1368) W. N., 


MO) EveriUv. Eteriti \ » i« rv 
In TO Holden, 20 Q. b’ b ' 

Couchman, 29 Ch. D., ‘>12 121 ?? ’ 

(II) Dihha V. <7o«n Tn”^- 

M2) Act VIII omIw 

dSedTl'^'f “':?S f T ‘ 

£AtMon V Ooan^ f'h ^i ' «SonAi 

Ta/aludd^y. VaZ AH^e c ’^04 ; 

*«yoA Paaii M^n’ v S' i 

6 C. W. N.rsS. noSr C'hunder, 
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it lias befii 1 r‘I<] ill Madras that in the absence of a contract or usage to 
the contrary hatiuhoili is not a charge on the luud.^^^ 

2220. Ihit in the Central Provinces it has been maintained that the 
wnid “ charge ' as vised in section 40 of the Central Provinces 
Ti.iiaiicy Act,(2j and section 65 of the Central Provinces Land Kevenue 
AetO) nnports the same thing as in the past section.In short, while 
n ut is not a charge on the huid on which it is assessed, in view of the 
Calcutta and Madras Courts, it is so under the Land Acts in force in the 


Cl•nt^al Provinces. In England rent 
necessarily a charge on the land, but a 


may be charged, but it is not 

sale mav be directed even when 

« 


there is no charge. 


2221. Charge on Moveables. —Although the section deals only with 
innnoveable property, it is conceivable that a charge may also be created 
in respect of moveables. Such would be the case with the surplus sale 
proceeds contemplnteil in s. ?3. In one case the same property w’ns 
mortgaged first to A. then to B, and then again to .-1, and .4 sued on foot 
of his first mortgage impleading B, obtaining a sale decree in escecution 
of which he brought the property to sale from the proceeds of ''■p^h he 
satisfied his own tlecree, the surplus being deposited in Court to withdraw 
which ho sued on his tlnfd mortgage, this time omitting to implead B, of 
whose intermediate mortgage he had, of course, notice. He obtained a 
decree and without givitig notice to B withdrew and appropriated the 
surplus, in a subsequent suU by D against .4 for recovei'y of the surplu> 
on the principle of substituted security, A raised the question of linntation 
but the Privy Council held the case to be governed by Art. 132 of the 
limitation Act, and on the main question, they were inclined to hold that 
B had the same priority as regards the surplus money over Athird 
mortgage ns he would have had if the property had not been sold. In 
other words the surplus sale proceeds represented the property, and B 
had the right to enforce his charge against A who had notice of 
So where a debtor agreed that Tiis creditor should be first paid out of the 
realisations made on a decree obtained by the debtor against a third party, 
it was held that the agreement constituted a valid charge on the funds 
realized under a decree, and that the fund having been distributed amongst 
several persons each was liable to replace it in proportion to the extent bo 
which he intercepted it.(^> So “ if A tells B that he expects.that 10,000/. 
are coming to him on a given day, and agrees out of that to pay B 
5 .000/., that is a good agreement to constitute a charge upon the fund.”<®>’ 
■But in order to create a valid charge the fund must be specified, 
though it need not be definitely ascertained as to amount.OO) Indeed, a 
valid assignment may be made of a fund to be subsequently acquired, 



fl) £Af}gdin v. Vtkratna^ 10 M, L. J* R., 
250 ; Mullupadi v. Venkatanarammha^ 19 
M. 329; Lakshminnrayana v. Venkata- 
rni/fomm, 21 M, 110, F, B., Gajapati v. 
Suryanurayanat 22 M. 11. 

(2) Act IX of 1883: i-epealed, now see 
fi. 4:1 of Act XI of 1898. 

(3) Act XVIII of 1881. 

(4) Manqatv. ChandramaU 1 Nag. L. R., 
117 ; Khemchand v, Dhanrajy 16 C. P. L. R., 
52; 'Bhayxeandas v. Tarachand^ 14 C. P. L. 
R.. 05; Bhao Pule \\ Ruja Raykoji, 10 C. P. 
R. L.» 48, dissented from. 

(5) Hambro v. Hambro^ [1894] 2 Cli. 


564. 

(6) Barhatndeo v. Tarachandt 33 C. 
92. O. A. 41 C. 634 P. C. 

(71 Palaniappa v. Lukshmanau^ 16 M* 
129. 

(8) Per Page Wood, V. C. in Riccard v. 
Prichard, 1 K, & J., 277 (2791. 

(9) Watson v. Duke of Wellingiton^ I R* 
& My., 602 (605) Percival v. Dunn, 29 Ch. 
D., 129. 

(10) Pooley w Qoodwin, 4 A. & E. 94 ; 
Wniker y. Rosfron. 9 M. & W. 411 5 Riccard 
V. Prichard, 1 K. & J., 277. 
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tlioiigli its acquisition may depend on a contingency.Nor it is necessary 
tliat the precise amount of the debt to be paid should be ascertained, 

2222. Ihe Court-fee payable in a suit to enforce a charge is the same 

^ payable in a suit to enforce in a simple mort- 
purpose of jurisdiction, however, the value of the 
subject-matter of the suit is when the properly is in excess of the charge 

tile amount of the charge; when the charge is in t-xcess of the property tin’ 
value of the property.^) i » .>. 

101. Where'the owner of a charge or other incum- 

Extinguishment immoveable property is or becomes 

of charges. absolutely entitled to that property, the 

^ , charge or incumbrance shall be extinguished 

unless he declares, by express words or necessary impli’ 

woX'be his 


222.1 

222S 

2227, 


2228. 

2229. 

2230. 

2231. 

2235. 

2235, 


2237. 

2239. 


Analogous Law. 

Previous 

JJ^trine 0/ Toulm^ 
in V. liieere coiwi^ 
dereii. 

Englutk Law. 

Principle. 

Meaning oj Words. 

Doctrine oj Merger 
yenertdly. 

(Utse of Merger. 

Mergtr where tnort^ 
gagte ut morl^ 
gngors adminu^ 
^rafor 

Interest ifulex of 
intention.^ 

ExpresH 'decUira- 
lions: Exception ] 


SYNOPSIS. 

Paragraphs. 

2240. Eguivocal declara • 

lion. 

2241. Revival of higher 

security. 

2242. Solice immaterial. 

2243. Exception 2. 

2240. Time for Election. 

2248. Where cofUinuance 
htneficiul. 

2251. Pu rchnse for 

Another. 

2252. NoinUion. 

9264. Renewal of mort^ 
gage. 

2258. Judgment on later 
security no liar. 


2259. Limits of the Rule : 

(I) Existence of 
another charge 
essential; (2) 

Prior claim to be 
fully satisfied; 
i3) Stoppage of 
interest ; (/) 

Merger upon 
sale; (.>) Know- 
ledge of another 
charge ; (6) Mis* 
lake ; (7) Fraud; 
(^) Remedies 
must he co*exten* 
sive ; (9) morU 
gagor excepted. 

2269. Limitation. 


securtiy no isar. 

tr> hf ■■ seem 

that thT'^tin o "'-t- emphasize the 

is iuim teran T? "• acquisition of the absolute interest 

as it is anni- ■ ki ^ rocognizod and enacted so far 

bvinl .mSl T'f »'‘'rtgages and charges is of wider application 
l>ut al^o "pLrfp between different incumbrancers. 

Huccessfvp l ^•^‘1 the owners and persons entitled to 

Wfml,l k Jnterest m properties and their representatives and it 

wh t generally worded some- 

Apt ; ” following lines, and placed among the general sections of tho 

m **8, section 78 being also trXosed as 

bo read^as^m^Tf*'^ genornl rule so enacted. As it is. section 78 must still 
cad as modifying the rule here enacted (§§ 1007_1990)-_ 

int«.ndp5 , entitled to an interest in immoveable property is if so 

entitled to treat it as distinct from a ny interest wS ho may 

iii 'irk. 

4 M. 339: r«« v. Na,ulk,» 17C P V r 

«C“?£7-■»;,: .J.V. V. 


48 


(398). 
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subsequently acquire therein, and he may be presumed to have so treated 
it if it was to his advantage. 

The Law Commissioners of 1879 thus reported on this section: ine 

section relating to the merger of charges is. in the opimon of. Mr. btoKes 
and Sir Charles Turner, in exact accordance with the Engish and In^an 
decisions on the subject. Mr. West would substitute the following: iJe 

holder of one or two or more incumbrances may purchase another, or tbe 
property subject thereto, and hold the same with his original incumbrance 
as separate interests The section may be sajd to he the expression 

of the nuixim “ omiie majus continef jh se jninus;(^-) and has, as such, 
general application.(3) As such it applies to cases arising transac¬ 

tions to which the Act itself has no application.(4) Section 80 does not 
control the application of the principle laid down in this section. 

2224. The provisions of this section are of generj^ application and do 
not conflict with the provisions of section 167 of the Bengal Tenancy Act. 

For while the object of the section is to preserve a der 

section 107 of the Bengal Tenancy Act is to destroy or a^ul it under 

given circumstances. tLis. where the mortgagee of a 

It at a sale in execution of a rent-decree under section lOo of the 

Tenancy Act and takes out the balance of the surplus sale-piocHwds and 

applies it pro to,>io to the satisfaction of a mortgage-decree he had 

obtained, the fact must be regarded as a ^“^cient indication to use ^ 

proceeds to satisfy pro fanfo his lien on his propert;v. and it s 

that ho should have taken steps to aimul the incumbrance 

of the Bengal Tenancy Act. And the fact that Ins inortg.igo _ . . 

satisfierl pro tonfo is no reason why he should not proceed for 

tion of the balance of his decree against the other propertio. of the 

judgment-debtor where the nature of the mortgage allo^^s of it.< > 

999«i Tn the case of a mortgagee purchasing an equity of redemption. 

Sir William Grant laid down the dictumC^) that one pur- 
Previous Law. chasing the equity of redenxption cannot set up a prior 
mortgage of his nor consequently a mortgage which he lias got in 

againlt^subsequent incumbrances of which ho had notice. Tn other words 
afeordLg to the ruling, a mortgagee purchasing the equity of redemption 
of the mortgagor, must forfeit his inort.gage in favour of his new acquistion 
This view was followed in a number of Indian eases.<8> while m oth^ it 
was distinctly held to be inapplicable to 

CounciK8> set the controversy at rest by h olding the English rule to he 


(1) Report, dated 15tl» November, 1870, 
S. 35. 

<2) “The greater ahvays contains m 
itself the less Qnya Pramd v. tSotik 
Prasad, 3 A. 682 (696), F. B. A similar 
rule is assumed in the maxim *'yefno 
potest esse dominus et tenens.*^ “The same 
person cannot be both the landlord and 
tenant at the same time.*' 

(3) MastuUa v. Jan Mamud, 28 O. 12. 

(4) Vinayak v. Dhuridiraj, (1882) B. P. 
J., 361; Bapu v. Mahadaji, 18 B. 348; 
Pakiraya v. Oftdigaya, 26 B. 88 (02). 

(6) Oirdhar Das v. Pam Autar^ 8 C. W.N., 
690. 

'* (6) Mastulla v. Jan Mahmud, 28 C. 12 
(16), dissenting from Cloluk Chunder v. 
Pam jSunJircr, 4C. W. Ni, 268;* 


(7) Toulmiv V. Steere, 3 M6r..210. 

(8) Tout min v. Steere, ih. followed in 
Oatir Xarayan v. Brajnnath, 5 B. L. B. 
463 ; Icharam v. Rarfji. 11 B. H. C. K., 41; 
Shankar Lai v. Xanaik Chand, (1885) A. \V; 

N. . 293. The view taken in Baldeo Prasad 
\\ Umai Shankar, 32 A. 1 (2) that the 
sect ion merely codifies the pre*existing 
law is, therefore, incorrect. 

(9) Cases in which Touhnin v. 
not followed are Patnu v, Saharaya, 7 

C, R.. 229 ; Oopee Bandhoo v. Kali Pudo, 2o 
W. R., 338; Apaji v. Paoji, 6 B. 64; 
Mulrhand v. Lallui, 6 B. 404, F. ; 
*Snn/npa v. Bala pa, 6 B. 661. 

(10) Ookuldas v. Puranmal. (1884) iw 

O. 1035, P. a 
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iuapplicuble to ludiu.O* whoiv iicfurdinf* to tlieir i.imlships in tlu- iiiiorest 

of justice-, e-qmty and goo<l conscionc- tlu-iv applicable.—the question lo 

ask is\ what was the intention of the party paving off the charce? In this 

Gokuldas had obtained' a iiiuney.decree against the res- 

>’«■ attached ahd put to sale 
certain houses belonging to the latter, purchasing then, himsc f Subse 

quent to his purchase. Gokuldas paid off the prior LrWa^ n.ad^ 

iti 

boon as the prior mortgage in favour of the ifanTT property as 

redeemed, the defence of Gokuldas inter alia 

chand could not claim possession of' the property untif 

since he had. by paying the mortgage-debt due^o the R, l!" i " u'’ 

rights of the first mortgagee as aefinsf o ^ ^ .«ank. acquired the 

Privy Council held that ?is bokuldas tul a 'St^t" ^xtiZ^rTh ' 
charge or to keep it alive, the question was - I the prior 

enbed to him ; ind that in the ab^nce of Tv^dLce m tS ^ 
presumption was that he intended to keep it alive" 

course, according to the English practice to Imvo ^ matter of 

for his benefit, ageinef intemS.'r.. or “ "o “o* ‘'“‘"f 
personally liable. But in India -t ‘ * V. 

mortgage is never made, nor, is aii intentk.n to keen h" of a 

V I" India." «>.eir I.or<l"wp‘'''::e‘„“ 

of conveyancing has been and is of a very simple character 
o such a practice the doctrine of Tnulmin v Sfeered) seems fn f'l r?^!^ 

not to promote justice and equity, but t<, lead to confusi^r to them likely 
^on o documents, to useless technicalities, to expense 
The obvious question to ask in the interest of iiEp a ^ htigation. 
^mscieneo is what wa.s the intention of tl.e partv plvln. off 
Ho had a nght to extinguish it and a rbdit To iT the charge? 

his intention? If there is no express evidon ^ ^•‘ve. What was 

be ,,scribed to him,? Tho ordinaiy' rulc 1 « th„f.. m"''"*!. “■‘'^''‘“n 
acUn oithor of two w,,y., „hall b 7 „a“I. :| to h “ “ ’•’s'’* 

mtarosts. . . . Thoir Lordships oro of opiiiio”, th„t i^,o^ 

axtinguisbed; „\d tha?;L\tpon"t.‘Vho''’;';tf -- n°cS 

to tho s,.it for possossion of th. thro., houses inchfdod •in\"h„,'' 


(1) But the same trihunal held tlie 
doctnne applicable to a case under the 

? C V. Shnson. 2 Moo.! 

11^ *0 C- *035 

iiroAe«A r*?^' ^ **'® **n»o effect 

JMoAeeA T.a1 v. BauYin Da 0 , 9C. 901. P. C.; 


Dui^iuiaihu y. Jogtnaya, 29 C. lo4 P r 
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2227. It is needless to add that, so far as this country is concerned, 

this decision has finally set at rest the conflicting deci* 
Doctrine ol previously given on the strength of the English 

cases. And even in England the ruling in Toulmin v. 
Stcei-e<i> was but recently animadverted upon in a case,(2) 
tile facts of which were also similar. S|K*aking of the leading precedent 
llerscheLl, L.C.. said “That a case which certainly has not met with 
universal acceptance; it has been often commented upon and criticised 
adversely.” Lord Watson also condemned it in similar terms. He said: 

“ It seems clear that in such circumstances intention must prevail not¬ 
withstanding the very doubtful authority of the rules laid down in Toulmin 
V, Steere.” So also observed Lord Macnaghten : ” The authority of that 

case cannot nowadays be treated as going beyond the actual decision. . . . 
Nothing I think, is better settled than this, that when the owner of an 
estate pays charges on the estate which he is not personally liable to pay. 
the question whether those charges are to be considered as extmgui.shed 
or as kept alive for his benefit is simply a question of intention. ’iou 
may find the intention in the deed, or you may find it m the circumstances 
attending the transaction, or you may presume an intention frorn consider- 
ing whether it is or is not for his benefit that the-charge should be kept on 
foot So in another case(^^ it was said ; ” In a Court of Equity it has 

always been held that the mere fact of a charge having bc^n paid ^oes 
not decide the question whether it is extinguished. If a charge is paid ott 
by a tenant-for-life without any expression of his intention, it is well 
established that he retains the benefit of it .against the inheritance 
Although he has not declared his intention of keeping it alive, it is presumed 
that his intention was to keep it alive, because it is manifestly for his 
benefit. On the other hand, when the owner of an estate m fee or m tail 
pays off a charge, the presumption is the other w'ay. but in either case the 
Urson paving off the charge can. by expressly declaring his intention, 
either keep it alive or destroy it. If there is no reason for keeping it alive, 
then especially in the case of an owner in fee. equity will, m the absence 
of any declaration of his intention, destroy it; but if there is any reason 
for keeping it alive, such as the existence of another incumbrance, equity 

will not destroy it.” 

2228 The section here enacts a rule which though directly opposed 

to the rule enunciated in a leading precedent®) often 
animadverted u]>on but still not yet overruled—. is 


English Law, 


I 2 I ri89r,] A. C. U ; but 

o has been followed more recently in 
Mnnt, V. Whiuley. 1 Ch.. ^5 (744) 

which was, however, reversed O. A though 
on other grounds in Whiteley v. Detnmy, 

vt Cnytn, flSSSl A. C.. 11 
/i«im- followed in Fakiram v. Cndigaya, 
rtc n K2 192) ; Unuidntion BsUitf ’i Purchase 

rlSSfll 1 Cl... .726, 

O A (reversed but on a differcn point) ; 
\ o (^^0 /AquifiatwfK d:c., 

5V.7t,?wV. riXOCl 1 Ch., -,20 

h. C.. p. 1871 :,Tn 
n-^Oll 2 Oh.. 132. 


{Per Sterlinff, J., “The presumption in 
either of these cashes is that the intention w 
to keep tho oharce alive, because to keep 
it alive is for the benefit of person who pays 
it off, p. 142,] 

(4) Adams v. AnpeU^ o Ch. D., 645 ; I*' ^ 
Wrexham Paihra^ Co,^ [1899] 1 Ch.t 440* 
Vaughan Williams. L, J., obser\ed that 
some, though a very little evidence o 
intention must be ffiven, but then he was 
not dealing with the presumption arising 

from benefit. ^ ^ 

(ty) Toulmin v. S(eere, (18l7i3 Mer^ * 

36 E.'K., SI, held inapplicable to 

Ookul Das V. Jfom Bux, 11 I- A. ^ 
reflected on in Thome v. Oann. 

A. C., 11; doubted in LigtndaUon EstaU 6. 
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otherwise ou all fours with the modern ICn^lish doctrine as iiiidL-rstt.ud sinci' 
•the passing of the Judicature Act, 1873,prior to which the i)rL valing doc¬ 
trine as understood at law often varied from the doctrine as adniinisti-ri'd in 
•equity, so that there was frequently merger in law hut not in equity and 
vice ucrsa.tS) But now that the two are to hi- administered side hy side 
since the passing of the Judicature Act, the doctrine as mulerstood in equity 
is all that remains, and this doctrine is identical with the rule emmciate<l 
in this section. In English practice, merger is often obviated by 
reconveyance to a trustee. 


2229. Principle.—This section eminoiales the rule as to the merger of 
•securities, which is that if two securities are vested in the sanu' person, 
the inferior security merges into one of a higher nature. “ At law.” says 
Lewin, ” trierger is the necessary consequence of the union of two estates 
in the same person in the same right, but in equity, two estates without 
any intervening interest may meet in the same person in the same right 
without merger, and on the other hand, though the estates are separated 
by an intervening interest, merger may take effect. The principle by which 
the Covirt is guided is the uilenHon: and in the absence of express intention, 
either in the instrviment or by parol, the Court looks to the benefit of the 
person in whom the two estates became vested. 


In its earlier part the section states the doctriiu- of merger, which is 
the rule of Jnif, namely, that the lesser right is hist in the higher; in the 
latter part, it states the rule of eijuify. namely, that the right may be 
saved by an intention expressed or implied to the'contrary. In other words 
the earlier half of the section <‘nacts the rule, while tin- latter clause states 
the exception. The presumption is then in fijvour of merger, and the 
contrary would have to he established as indicated in the section. 

But for merger, the union of two interests in the same person would 
have led to endless complications, and but for the equitable rule enablina 
the person to keep alive the securities when, to his advantage merger 
would have deprived him of his rights which, according to the doctrine 
wore intended to be only merged, but not annihilated 


2230. Meaning of Words.—“ Or oiher incumbrance svich' ns a mort. 
gage. ” Incumbrance ■' is nowhere defined in the Act. but it is used in the 
section in a wider sense than ” charge ” •' Jn nbsoJutehf entitled ■" ie 
acquires full ownership over the estate—but not necessarily free from'a’li 
incumbrances. The term is the nearest equivalent t.i acquisition in England 

of a tenancy in fee-simple. ” riecomea . entitled. " i.c., refers to title 

acquired by operation of law. or by act of other persons, as bv inberit«nn« 
or under a gift. '* Shall he crfingiiiahed Presumably this means that the 
incumbrance shall inerge or coalesce but the term is scarcely accurate for 
strictly speaking, if the incumbrance is extinguished, so should- also be the 


Co, V. (IHDft*), Cli 720, liut contra 

O. A. (1898) A. C., 321: VW fipplicmbln till 
overruled bv the Houao of Manta v. 

WhiuUtf, {19121 I Ch. 730 (744) i-ovcrwd 
•ion other RrotmdM) O. A.; H’/nVefrv v. 
DeUifXtu [10141 A. C., 132, doubted In re 
Cork Harbour Docht Co.^ 17 L. R. Ir., 515; 
"Re Howards EsUtts, 29 L. R. Ir. 200. Soe 
Tiller's Morb 1520-1520. 

(1) 30 A 37 Viot. C. 30, 0 . 25, sub s. 4; 


fioooi 2 n... 3GS.' 

18 Vm.. 304 

liulketey v. Hope. 1 K. & J.. 482. 

(3) 21 Halshury's Laws of Enelanrl 

fnSi f 
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<lebt. ‘‘ Or such ciniiininitice,” /.<•., where no iutention lias becu declared 
or is implied, the test would be whether the continuance of the two securities 
would hoiietit the person in whom they become vested. 

2231. Doctrine of Merger generally.— ' Whenever a greater,” says 
Bl.nckstono. ” and a less estate coincide and meet in one and the same 
person without any intermediate estate, the less is inunedititely annihilated; 
or. in the law phrase, is said to be merged, that is sunk or drowned in the 
greater. So when* a creditor takes from his »lebtor a security of a higher 
nature than that which ho alrea<ly possesses for his debt, for instance, if he 
takes a bond or a covenant or recovers judgment in i*espect of a simple 
contract debt, his remedies on the minor security or cause of action are 
merged by operation of law in the higher remedy and arc extinguished.’ 
But a deed or bond nuiy be taken as a collateral security without affecting 
the orginal right of action if it appears that this was intended by the 
parties.(2) So again, if there be tenant for years, and the reversion in fee 
simple decends to or is purchased by him. the term of yeais# is merged 
in the inheritance, and shall never exist any more since a man cannot, 
strictly speaking, be a. landlord and his own tenant at the same time. But 
they must come to one and the same person in one and the same right, 
else if the freehold be in his own right and he has a term in right of 
another (eit auter droit), there is no merger.(3) But even when they are 
held by the same person in th*- same right, the question of merger is 
governed in eiiuity by the actual or presumed intention of parties. But 
this is one but by no means the only condition. Indeed the doctrine has 
no application unless the following conditions are fulfilled: (a) That the 
tw’O securities should not be equal, but that one of them must be of a higher 
nature. Hence there can be no merger of a new mortgage when it is exe¬ 
cuted as security for the old debt and further advances, (b) The remedies 
on the two securities must be co-extensive.C^) “ Therefore, if several be 
indebted on a joint and several note, and some only of them, execute a 
mortgage, the liability on the note will not merge in the covenant in the 
mortgage. (c) Tire securities must be vested in the same i)erj.on. In 
the \vordin<T of the section the inriier of the charge must bocomo entitled 
to the property absolutely. ” It is also necessary for merger that the debt 
comprised in each security should be the same. Therefore, a bond condi¬ 
tioned for the payment of sums already or thereafter to be advanced, will 
not destroy the remedy on simple contract for the existing balance of ac¬ 
count.nor, on the other hand, will the remedy for a debt of an indefinite 
amount be merged in a boiiil for a limited sum.”^'^^ There can. of course, 
be rio'inerger if the higher security be ineffectual. This section lays down 
the conditions in whicli the merger of securities may be prevented. If 
there can be no merger, then the rule does not apply. It only comes into 
play if but for its intervention there would bo merger. 

2232. Ordinarily, there will be no merger when the prior mortgagee 
acquires the equity of redemption, behind the back of a subsequent 

{!) 2 Comm. p. 177. Q. B.. 20 ; Sharpe v. Oibhs. 16 C. B. (N. S.)» 

(2i Commiaaioner of Slamp-'> v. Hope. 027 ; Boaler v. Mayor, 19 C. B. (N. S.), 76 ; 
[1891] A. C., 476, P. C. explaining Price v. MouUon, 10 C. B., 561 ; 

(3) 2 Comm., p. 177; s. Ill (d) post. Bate, Exp., 3 Deo., 353; Weatinoreland, 

(4) Bell v. Banka, 3 Man. & CJ.. 258; Co, v. Ficldon [1891], 3 Ch.. 15. 

Chetwynd v. Allen. [1899] 1 Ch.. 353. (6) Holmes v. Bell. 3 Mnnn. & G., 213. 

(5) Fisher. § 1656. citing Tvopsnny v. (7) Norfolk By. Co. v. M. Natnnra, 3 

Boya, 3 B. & C., 208 ; Ansell v. Baker. 15 Exoh. 625; Fislier. § 15.57. 
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mortgagee, whether such aequisitioii be by purchase fruni ilie niortgugur, fore¬ 
closure or by his right of pre-emptioiE<i) because if his prior mortgagor 
merged in the equity of redemption the subsequent mortgagee \voul<i compel 
him to redeem him and the prior iiu>rtgagee forfeit his priority which he 
would otherwise have had over the pui-iu mortgagee on the strength of 
which he could compel the former to redeem him.^^i Rut beyonfl presorv- 
ing his priority for purposes connected with his im»rtgag»' hr has no right 
to continue his position as mortgagee, us against thinl parties unconnected 
wth the mortgage.^ The half of certain lan.l th<- whole of which was 
at the time under mortgage to Z was purchased by A who redeemed a prior 
mortgage over the said half in favour of A’. Subsenuentlv ii obtained a 
decree for pre-emption against A. Z having .ued for possession as mortgagee 
without however, offermg to redeem flu- prior mortgage in fav.uir of A', it 
was hold that inasmuch as. in the absence of evidence to the eontrarv 4 

w T'"' presumed to have intended 

ift'i? T'Z pre-emptor from .! was en- 

titled to all the rights of the origmal purchaser, that therefore B was 

^ ^md prior mortgage a^ a shield against the mortgage in 

favour of Z.W In considering the question whether an incumbrance should 

be deemed to continue to subsist on the ground that the continuance of 

it was for the benefit of the person who has acquired the propertv the point 

of time to be regarded is the date of the acquisition of tlfe propen-tv Tf an 

Snw ''" a charge on property is inconsistent with the real 

intention of parties to the deed by which the purchaser of the propertv 

takes an assignment of it, the charge cannot be treated as still subsiSina 

u it would have 'L"n 

better for Inm to have kept the charge alive. Plaintiff wlm UoU S 

two^ ”l certain property purchased it bv me-ms^ of 

two sale-deeds, whereupon he was Mud for nre-emntinn A 

amount due on his mortgage which was bv \ mistake t«; churned the 

3 V 3 H-« 

when too Inte nnd the Court foun.l his morJl * nolTroved R 

there'had bc.c^tcreerh"eca'i!^;hof ‘tu" 

against which the plaintiff could have Inten'de'd'to Ve"^!"" 
to which it might-have been added that thn mortgage abve(5) 

reason of the previous suit in u-bJel. t judicata by 

waa or might a'l.d o^ht 'to hTve J."™ aH upT ^“'>-1'—b' "mdo eithe? 

2233. Tl.e d^-trine underlying this section is the doctrine of suhroca- 

Pre-r*quiilt«« of J'° ’ "hieh sometlnng has been already said in fhe 

the rnir foregoing commentary (j ? 1666. 1884—18941 «..cr^i ” 

_stated that s uhrogation is either legfll 

40 cl SlTc"' 

^j4)^rAa*ar v. ,SinffA Jfam, fI899) p. R, 

a A 


(1) B*iM€o Prasad v. Utnai S/uJfikar^ 32 
A. I ; Ji/aAalakshmamrruil v. Sriman 

tea, 35 HI. 642 ; *S*Ai6 Xarain v. BaiJhun/h 
Nath, 19 C L. J.. 200; 20 I. C. 664. 

(2) Ramsarap v. Ram Lai, 44 A» 659; 
Shaniar v. Mahadaji, 3H B. 24 ; Jl^ahim 
v» Armugathaysr, 36 M. 18; f *handar Raif 
V. Rasarmfd. B 8.L.R., 264 ; 28 l.C. 07. 
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and llial tlif figliu ac(iuired by the subiogatee are in either case the 
same. But tiw (jiiostion of intention does not arise in a conventional sub¬ 
rogation, for uhic'li there is a contract, there is no room for implication of 
law. Tt is <;nly \\ hen there is no assignment by the creditor of his right, 
that tlu; ({uestion of the intention becomes material, and it is only then 
tlial the rule here enunciated becomes at all applicable. 

2234. In Pinglaiid a large number of cases have been decided on the 
(jiicstioii of nijorger of a charge when it is paid off by the owner of the estate 
of inheritance. Thus, the payment of a mortgage on the estate by a tenant 
in fee-simple, or in tail is presumed to be for the benefit of the inheritance, 
so that the charge is merged or extinguished.(2) But if a charge is paid off 
by a teuant-for-Ufe.(3> or a lessee,there is no presumption in favour of 
merger, since having as he has only a scanty interest, there is reason to 
siipj)(»se that he will discharge a debt on another man's estate for no benefit 
of his own. But in the one case as in the other there is only a presump¬ 
tion which may he rebutted by evidence to the contrary.(5) But in the 

absence of such evidence the questions that arise are (i) were the two 
interests capable of merger? (§§ 2231—2233). (») if so. would their non- 
merger be to the acquirer’s benefit? (§§ 2247, 2248), (lu) opart from known 
or presumed benefit-, did he elect against merger (I 2245) (a) either ex¬ 
pressly (5 2237) or (h) bv necessary implication? (§ 2242.) Further ques¬ 
tions Oint mav arise in the same connexion are (m) at what time must he 
elect (5 5 2245 2246)? at the moment of possible merger, or at any time, 
even when nn’attack is made upon his interest? (§ 2246) and O’) excep¬ 
tions; effect of fraud (§ 2265): mistake (? 2263); and novation (5§ 2251. 

2252)'. 

2235 Case of Merger. —It has been stated before that the question 

whether the earlier security merges in a later one is one of benefit and 

intention The question is then essentially one of fact which must be 
decided with due regard to the circumstances at the time of the acceptance 
of the Inter security. A and B were two separated members of » fmmly. 
A mortgaged his share in .1876 and B mortgaged his m 1881. In 188 < A s 
widow and B jointly executed another mortgage in renewal of those pre¬ 
viously executed by .4 and B. No fresh consideration passed. The mort¬ 
gagee’s suit on the mortgage of 1887 was dismissed against A's widow on 
the ground that she was not bound by it. his claim against B being decreed 
but the mLortgnge-money remaining unpaid, the mortgagee sued A’s w^do^v■ 
on the earlier mortgage of /r.s, but the Court threw out Eis suit holding 
that the renewal was intended to supersede the earlier securities and that 
the mortgagee so treated them in his previous suit when he could have 
confined his suit to B'n share of the mortgage declaring his intention to 
keep alive i4’s earlier mortgage of 1876.The case where there was no 


(1) Ourdeo SJn^h v. Chnfidrakafiiha ftingh. 
5 r. L. T., Oil (fi32). 

^2) Jonefi v. Morgan^ 1 Bro. C. C., 206. 
(3) Jotiefi V. Morg*in. 1 Bro. C. & C., 206 
(217); FaJk>^er v. Daniel^ 3 Hare. 19ft: 
Jameson v. Stein ^ 21 Benv. 5: same rule 
anpl»es to a limited owner liei*© : e. g. a 
Hindu widow —Chidambaram v. Meen^k^hi, 
52 I. C. (M) 842. 


(41 Lea v. Thurshy. [19041 2 Ch,. 57 (64). 

(5) Per Lord Eldon in Eari of Buckin^ 
gham.'ihire v. Hobart, 3 Swansfr.* 186 (199); 
Drinkti^ter v. Coombe, 2 S & St.. 340 (345); 
Adam-^ v. Angell, 5 Ch. D., 634 (645. 646): 
Liouidaiion Ef^tates Purchase Co, v. 
WiUoughby, [18961 1 Ch.. 726 (733). 

(6) SheoraJ v. Harchnndilol, 11 A. L. J.». 
365. 
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intention as well as reason to luweiit merger was the case-*'* finally <leei(lec| 
by tile Privy Council, in which one Alangal had executial two inc/rtgagef. 
one in favour of one Lachmi Narayan in 18139, and amAlur in favour of 
one Mahesh Lai in 1872. The first mortgage was execvitnl hy him when, 
as agent he was competent to charge the property, whilst tli i‘ second mort¬ 
gage, executed partly to pay off the first, was nuidc- when his agincy had 
terminated, claiming to be the full owner i>f the ])niperty. Ihit in a suit 
by the second mortgagee ho was against the person who was ultimately 
declared to be the proprietor of the estate, the seeund mortgagre contiaided 
that since his mortgage was executed to pr*)vide fund- for tlie pa\menl of 
the first- mortgage, ho was entitled to fall back upon it. l>ut the Privy 
Council, in holding that there was nothing in the bond or in the evidence, 
or even in the surrounding circumstances, to show that Mangal intcnde<] 
to keep Lachmi Narayan’s mortgage alive, or that he or the plaintiff in¬ 
tended that the latter should hold that nwrtgage as an additional security 
for the loan, observed: "That the only benefit that the plaintiff could 
have derived from taking an assignment of Lachmi Xavavan's mort<oige 
of 1869 was that he might have the benefit of that security if it should turn 
out that Manga! was not the pnjprietor of the estates, as he represented 
himself to be, and, therefore, could not legally charge them. But such an 
event could not have been contemplated by the pjaintiff. Tt is not pro- 
bable that Mangal would have admitted his ability to bind the property by 
the deed of 1872. or would have consented to do anything which could raise 
a do\ibt as to bis power to bind the proj)erty as a security for so much of 
thi‘ Rs. 20,000 as was in excess of the amovuit secured hy Lachmi Xarayan’s 
nv)rtgjigc. Even if he would have consented, it is not probable that the 
plaintiff wovild have advanced the full amount of Rs. 20.000 vipon tlie 
security of the estates if he had any doubt as to Mangal’s title or right to 
charge, "( 2 ) [,j Allahabad case this judgmerjl of ilie Privv Council 

was thus observed upon: "It is obvious to us." the learned Judges 
reuyxrked " that if there had been in that case an intermediate incumbranW 
their T/Ordsbips would not have held that there* must have been any such 
presumption, and that they would have held that there must, unless the 
contrary appeared, have been the opposite presumption. The judgment 
of their Lordships of the Privy Council in Cinkul Duss v. Rum appears 

to place that question beyond doubt.But it would be otherwise w’here 
the payer in ignorance of his rights has rruade no declaration, nor expressed 
an intention to keep his prior security alive. In such a case there wdll he 
no merger, as an intention to merge cannot he imputed to a man who is 
er hypnfhrfti ignorant of his rights.<®> 

2236. Another case of merger arises w’here the mortgagee takes out 

letters of administration to the estate of his mortc-cor ind 

^ mo" "■'-L'’- n.ny rotoin l„ hi3rsi„“o 

fftaorV admlnU- possession of assets amounts to payment.(6) ^nd there can 
frtUr. be no debt if the person who is to receive the rrvonev is 


(1) MohfJth Lftt V. MofuifU Hnufnn 
^1883)00. 9GI,P. C. 

(2) Mohe^h Lai v. Mohani Bautin Da^t 0 
C. 0G7 (976); followed in Vokuldns v. 
Puranmal, 10 C. 1035, P. C. ; LHnt^iundhu 
V. Jo^pnayn^ 20 C. 154 (1G5)» P. C. 

(3) Ookutda§ V. Puranmal 10 C. 1035, 
P- C. 


(4) Tulsa V. Khuh Chand, 13 A. 581 (584). 
(.")) Rtirrell v. Karl of Eijrement, 7 Beav.. 

Probate ^ Administration Act 
(V of 1881); I Will. Kxecuto]*s 1058- 
Wank/fjTfi V. Waakjord. 1 Salk, 299 (305) • 
Hosifain/ira v. ffahimane^Ma, 38 O 349 
(347), * 
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also (hi> ptisdu A-.ho ought to pay. But where the administrator is one of 
two or more mortgagees who are tenants in common all except the adminis¬ 
trator inav use for their share of the debt.(^> 

% 


2237. It is then settled that when the owner of an estate pays charges 

on the estate, which he is not personally liable to pay, the 
Intention. question whether these charges are to be considered as 

extinguished or as kept alive for his benefit, is simply a 
question of intention. 'Phe intention may be found in the deed or the 
circumstances attending the transaction or may be presumed from, a consi¬ 
deration of the fact whether it is or is not for his benefit that the charge 
should be kept on foot.(2) So the section enacts in similar terms that « 
charge may be kept alive (a) if there is a declaration to that effect, or 
(h) if its subsistence would be for his benefit. In the absence of all 
evidence however there is a presumption in favour of continuance of a 
charge and not of merger.(3) The expres.sion “ charge or incumbrance 
used in the section is wide enough to embrace all mortgages and charges 
whether created bv contract or by operation of law. And since m point of 
priority both' a charge and a mortgage stand on the same footing priority 
would’ be governed bv its seniority in point of time and not superiority m 
point of interest. There is. again, no necessity to obtain an assignment of 
the prior mortgage, since the priority created by assignment would be one 
created by contract, while that conferred by this rule is a matter of law.<^> 


2238. It may be added that the doctrine is applicable not only to 
subsequent mortgagees but also to mere outsiders and strangers.^ So 
where^ after the sale of a property in execution of a mortgage-decree a 
person advanced money on the mortgage of that property to enable the 
mortgagor to set aside such a sale under section 310A (now o. 21. r. 89) 
of the Code of Civil Procedure, he was held entitled to bo subrogated to the 
rights of the prior mortgagee.<«> The soundness of this view was doubted 
in the second edition of this work, it being then stated that the mere 
payment bv a stranger at the request of the mortgagor could not confer 
that privilege, though it would be otherwise if there is even some evidence 
evidencing an intention as between himself and the person at whose request 
he has paid off the debt that he should be treated as the transferee of the 
securities.This view would appear to have been acceptable to the 
Legislature, who have amended what is now o. 21. r. 89. by enacting that 
such payment can only be made by one who had acquired an interest in 
the property before the sale.f®^ 


(1) Ih. p. 360. 

(2) Dinobundho v. Joijmoya, 20 C. l->4 
(165). V. C. ; Oirdhar v. Bam Aular, 8 C. U'. 
N.. 690; TAquidation Extatefi Purchase Co. 
V. Willoughby, [18001 1 Cli.. 726 738 : 
Capital and Counties Bank v. Rhodes. 
[10031 1 Ch.. 052; Lea v. Thurshy. [10041 
2 Ch.. 57 (64). 

(3) Phillips V. Gutteridge, 3 DeC. it -T.. 
531 ; Adams v. Angell, 5 Ch. D.. 634 : Tuhrt 
V. Khuhchand, 13 A. 581 ; Ooluck Xath v. 
Prem Lall, 3 C. 307 ; Oodk-uln-x Puranmae 
10 O. 1035. P. O.: Oopal Chunder v. Heremho. 
10 C. 523. (629); Dinabundhu v. .Joymaya 
20 C. 164, P. C. ; Oirdhar v. Barn Auiur, 
8 0. W. N., 290; Jngafdhar v. Brou-n, 


IOC. W. N.. 1010(1019). 

(4) Mahomed Ibrahim v. Ambika Pershadr 
30 C. 527 (553. 554). P. C. 

(5) Dino Bandho v. Nistarini, 3 C. W. N., 
153 ; Amar Chandra v. Boy Ooloke Chandra, 
4 C. W. N.. 769 ; Bikhu v. Shujat AH. 29 
C. 25 (30). 

(6) Vanmikalinga v. Chidambara, 29 
M. 37; contra Veeraghnva v. Lakshmana, 
2.5 M. L. J.. 312 : 18 I. C.. 247. 

tl) In re Wreaham Bailu-ay, [18991 t 
440 ; Jagatdhar v. Broum, 33 0. 1133 (1164.- 
1165). 

(8) Now so held in Veeraragava v. 
Lakshmana, 25 M. L. J.. 312 ; 18 I. 0. 247. 
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2239. Express Decl&rstioDS*—As rfj'arde express dccliiraii( is 

Exception 1. ovideiu that if the iiUvmiou is ilcnr, the question of 

would not- at all arise. Fnr a jairty is /man/ fane 

t le best sponsor for himself, and all LHlJ)^tructivo eanons must \ield to an 

explicit declaration of intention. But when must the dcclaraiion la* made ' 

Aeed it he made at the time of payment, nr it may he made at any lime. 

leie the expression of intentirin is unequivocal and clear no evidence cd 

coiitc*iii4)oram-o\is acts jind conduct can be admitted to varv its meaning or 

mo 1 \ Its terms. So if an intention lo keep alive a eliarj,’f is inconsistent 

xv^th tbe terms of the deed, it cannot be implied mcrtdv bocanse the assignee 

of tlie mortgage nnght. bv keeping the charge alive, assort a doubtful claim 

third parhes; nor because be afterwards finds that it would have 

boon 1,..tier (or In.n to h.,vo kopt tho olnirp.. olivo.oi But n boro tbo 

b'< oflooTiv <;">'tinuali„„ of , 1,0 o,„„o t,-m,s„otion. it would 

be etfcctue. So a recital in the sobsequciu scenritv tb o b u.. 

of further or additional security will exclude mergcr'( 2 ) ‘similnrTv -i dccim'a' 

inZ ‘"f V that its terms shall continue durin-'the suLs- 

te^nce of the debt may have the same effect. But it has been held that “eCen 
the express extinction of eertnin charges, and the convovanee of he estate 
subject to another charge, does not neeessarilv implv an intention not to 

he n”"T - charge referred to was not capaWe of 

bein extinguished at the date uf the conveyance, the ‘^rantor hein^ nnlv 
contmgcntly entitled thereto.t^i And where a'person, whole t tlV o "sin e 

in the equity of redemption as hemg disputed bv a third nnrtv n-id .ff ^ 
mortgage peu/eWe liic and took a ive. nvevance ^0^' 

intention to keep alive the mortgage in favour of \he person’^who^rald^’i 
On. Again, where tlit* st*cond rnortgngcc imvs off fUr* 

\vithout intending the latter to keep seenritv alive' and without 

of the plaintiff having purchased in execution being aw'are 

was held that the pla^n’;iff must 

befon- he could obtain possession of the pronc-rtv " it bein« 

the plaintiff shmild give"him credit for pi. nr:,,;' of tt iS^aX 

would othmviRo havo hod to moet?CW "nich he 


2240. As ...gurds ..xp,vss doola.ulluus „f iu.ention notbing ueed be said 

rqui.oc.l decla. •ii„l,ig„,ty the presumption win 

ratio.. '>t- nu.,ger.<a, Where a deed is drawn uu as 

an independent deed witliout refoeenee to 


Purchase Co. x. 
720 (734. 735). 

(2) Tu-optnny v. Young. 3 B. 6c Cr.. 20« ; 

2 M. D. 6c DeG.. 273; Len 
V. Thur^hy. [19041 2 Ch.. 57 (65). 

4 DeG. M. A- G.. 
^ ,.v •'^omer»et. 55 L. T.. 753. 

.» SharMl V. Colneft. [18911 

* vh., 135; Pulter* ( 1545. 

(5) Oomaji v. X^Uranuth, IS B. 


Xji (01) : follo«-in« ^foho,„ea Shamwol v 
14 B, L. R.. 220. P. C. 

523 ?.4T 

(2]ft‘ o'iaT. 2 DeG. J. & g.. 224 

8 C.; 600 
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retiaraL-fl as an a.l.litional circumstance favouring the same conclusion.dj 
wiiere an ciuitable mortgage by deposit of deeds is fol owed by a formal 
assi-MUiient tlie o^juitable mortgage merges m the formal mortgage, unless 
it is kept alive by express mention m the deedS^> So a recital m the suhse^ 
.juent deed that it is given by way of further or auditional security would 

clearly exclude merger. 

2241. But ever, though the old security may have been discharged 

because a fresh security was taken, it would if the 

new security prove ineffectual or inoperative.lor 

-6“.— .»• example, when after the creation of an equitable mortgage 

bv deposit of deeds, the mortgagor executes a formal oj- other 

document of charge, which for want of registration 

evidence, the invalid legal mortgage or document charging the does 

not in such cases, destroy or impair the prior charge^ > 

Similarly a hona fide mortgage does not become merged in a deed ot saic 
bHlie inortgagor to the mnrlgagee, which> found to have been executed for 

the purpo^so of clofnaKlinor execution-creditors.< > 

2242. Notice immaterial—Notice of an intermediate incumbrance does 

n.it affect the rule.(7) unless indeed the prior mortgagee 

waive his priority or to pay off the subsequent mcumbrancer.(8) Fraud may 

also vitiate a right otlu'rwise good under the rule.^ 

2243. Implied Intention—Where, however the be 

„ sufficiently expressive of the intention, resort ^ 

Exception 2. . ^ the attendant circumstances as indicative ot 

intention. It appe^rJLrifere too the intention ‘o keep^-e - 

the security must be judged "Pot if the lesser right is 

the transaction,(10) ^ subsequently' revived.d^) and it is with 

or ginally given cannot be ®ubsequent y be for 

reference to this Bme that But a person's intention to prevent 

his benefit ^„tbered from his dealings with the property subse- 

merger may also b gain j („) jbus where a lessee became 

SoJnri; fn«Ie;i‘%o th'e TroeLld, the Court considered the feet 
nf tbP Teslee having further charged the term on the date on which he 
obtained a conveyance of the reversion is sufficiently indicative of an mten- 
tion of keeping the term subsisting especially when it was also for lus bene fc 


(1) Per Turner L. J., in In re Breiile. 2 De 
a J. AS.. 244 (248, 249). 

(2) Va^tghan v. Vandersiegeiu 2 Drew., 

289,(292.293). o n ^ r 

(3) Ttropenni; v. 3 otfng^ 3 13. A 

Comrnissioner of Stnwp v. Hope* f 18911 ^ 
476. But see Jivandas v. Framju 7 B. H. C. 
R., 45, which, however, referred to the 
state of law befoi^ the 6rst Registration 
A.ct« 

(4) Kehoe v. Hales. 5 Tr. Eq. R., 597 : Ex 
parte Harvey, 1 Mont. & C.. 261 ; Ex 
parte Harris, L. R. 19 Eq.. 253 (256), 
Harchand Lai v. Sheoraj Singh, 39 A. 
178 P, C* 

(6) Jivcindas v. Framji^ 7 B. H. C. R. 
(O. C.) 45; Jaitha Bhima v. Hajt Abdul, 


10 B. 634 (044). _ ^ ^ 

(6) Chofuratn v. Data, (1880) B. P. J*r 

215 

(7) Oangadhara v. Sivarama, 8 M. 24ff 
(249). 

(8) Parry v. Wright, 6 Russ., 142. 

(9) Wmihington v. Morgan, 16 Sim., 647. 

(10) Tulsa V. Khub Chand, 13 A. 681(684). 

(11) Tynchia v. Tyrwhitt. 32 Beav., 244 r 
Wilkes v. CoUin, L. R., 8 Eq., 338. 

fl2) Fisher, § 1538 ; Harrison v. Round, 2 
De'O M. & G., 190; Kirkham v. Smith, 1 

Ves., 257. „ ^ 

(13) Shan Maun v. Madras BuUding Co.^ 

16 M. 268 (280). ^ 

(14) Lea v. Thurshy, [1904] 2 Ch. 67 (66)j 

Tulea V. Khuh Chond, 13 A. 681 (684). 
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that the term should not merge upon the conveyance of the freeliold 
rovov^ioil/^^ So svhorc tbi* plaintiff look on onv iwul llu‘ sanu' <lay a 
mortgage of the proprietoi'j’ rights in a .moiety of a certain village*, and also 
a lease of the KhiiiHuixt of the same share there was hel.l to he n<> merger of 
the tenant, right thns acquired, but that on ihe mortgage beiii" set aside 
Ih.' tenant right revived, having till then lu*en siisjK'ialed »»r dormant.<2) 


2244. Moreover, for the purpose of obtaining indication of iiitentiot^ 

it is allowable to refer to the contcmp»>ran*.*ous conespond- 
evidence and parol I'vidcnce of conduct and dealings relating 

admissi e. pi-opcrty is admissible to explain the intention. 

Such ovidonce may be either direct or presumptive,and a slight demons¬ 
tration of intention is svilVieient.t^t Tims if a person having j)aid off an' 
existing first mortgage takes a fresh mortgage of the property, an intention 
to preserve the charge nmy well be inferred.So the inelination of the 
puisne nirntgagee to kee]> the charge alive may he inferred from the fact 
il'.at first mortgagee had sigroed to execute an assignment of the mortgaged 
property, but which he afterwanls refused to do.t®) liut though i slight 
evidcjice is s\>tficient to prevent merger in the absence of all evidence, the 
presumption is in favour of merger^®' and in thi' respi-et tlu' section 
follows the Knglish law, though in effect the two rules arc widely divergent, 
for while under the English rule merger is presumeil. the rule in the section 
though it presumes merger equally presumes non-mergor when it would be 
to the interest of the payer of the charge with the result whenever there is 
an intervening incumbrance non-merger would be ordinarily presumed, 
though the presumption is open to rebuttal. 


2245. Where a person is holder of an estate, atid has a charge upon it. 
the presumption of merger arises upon his tlcath.t'^) So also will the 
presumption in favour of merger be strengthened though not concluded if 
the owner of property disposes of it by will, but makes no mention of the 
charge. But the omission may be explained by the fact that the omission 
was accidental so that the other charge to which the devise was subject 
were also not mentioned.ttM So also “ if the owner mortgage the estate 
absolutely without noticing the charge, it will merge.(”> And a 
charge secured by a term has been he'd to merge.contrary to the 
admitted intention of the owner, where he settled the estate, covenanting 
fully that it was free from incximbrances, even though he afterwards made 
a disposition hy will, which showed that he considered it to be subsisting. 

prior charge will not be held to subsist, as against a puisne incumbrancer 
where the owner of it and of the estate in disposing of the latter by an 


(1) /#«/! V. Thurnhy, [10041 ^ Ch., 57 (05) ; 
H£^p S. Ill (rl) Comm. poH. 

(2) VrtAli V, Durga, 7 N. L. R. !54. 

(2) AdtifTU V. AtuftU^ 5 Ch. D., 034. 

(4) AatUy v. 3/t7«>r, I 8im.. 298 (345) ; 
Hoffd V. Phillips^ 3 n^v.« 513. 

(5) Hood V. PhxUip^^ 3 513. 

(6) Burrtil v. Burl of BgrtrMnt^ 7 BeAV., 
205. 

(7) PhiOip 0 V. Ouiteridg<^, 4 DeG. & 3, 
631. 


f8) Jinnks V. WhUall, 17 L. J. Ch. 362. 

(0) Bailey v. Richard/ion, 9 Haro, 734. 

(10) YdUipaddi v. Madhva, 35 M. 642. 
(Ill Tiruvervjadam v. S^apathi, 40 
M. L. 3. 361 ; (1925) M. \V. N. 608. 

(12) Swinfeen v. Swinfen, 29 Benv., 139. 

(13) Pitt V. Pitt, 22 Beav., 294. 

(14) Tyler v. Lake. 4 Sim.. 351 ; and see 
Otter V. T^rd Vaux, 6 DeG. M. & G.. 638 ; 
Plat V. Mendel, 27 C. D., 246 (251). 

(15) Oower v. Oower, 1 Cox., 63. 
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instrument to uhieh the ihumic incumbrancer \va« not h partv, has provided 
that the ciiarji'e b(* not ra'sed. "(i) 


In one case where a co-mortgagee had purchased property mortgaged 
to him jointly with others, on the principle that payment to one co-mort¬ 
gagee is pa\ inet)t to all ajiid discharges the debt,( 2 ) jf, was held that the effect 
of pnrcliase by the joint mortgagee was to extinguish the joint 
incinnljrance.t-^J 


2246. Time for Election—In considering the question whether an 
incumbrance should be deemed to continue to subsist on the ground that 
the continuance f)f it was for the benefit of the person who has acquired 
the projjcrty. the point of time to be regarded is the date of the acquisition 
of the pro))erty.(^> If an intention to keep alive the charge on property is 
iiU'onsisteiit with the real intention of the parties to the deed by whicli the 
purchaser of tlie property takes an assignment of it, the charge cannot be 
treated as still subsisting, simply because the purchaser afterwards finds 
that it would have been better for him to have kept the charge alive. 
Plaintiff held a mortgage dated 8th January 1884^ over certain property 
whicli he purchased by means of a sale deed in which the date of his 
mortgage was wrongly given ns the llth January 1894, the mistake in the 
year being merely clerical, while the date llth January was the date of its 
registration, and not execution. There was no mortgage in fact of that 
date. In a suit for pre-emption the pre-emptor pleaded that reference to 
the mortgage of the llth .January 1894 was to a fictitious deed intended to 
swell the price. The plaintiff gave false evidence in support of the alleged 
deed of that date, but he produced a copy of the true date when it was too 
late and the Court, held the mortgage .not pro.yed. Pre-emption being 
decreed the plaintiff sued on his mortgage of 1884, but the Court held that 
the mortgage found non-existent at the date of the pre-emption suit could 
not be revived to remedy the error of the Court or a party.W Tn another 
case plaintiff held an equitable mortgage by deposit of title-deeds in 1895, 
which he sued on obtaining a decree on the l3th February 1900. In June 
1899 the defendant took a mortgage of the equity of redemption subject to 
the plaintiff’s mortgage and on which he obtained a decree on the 28th 
September 1900, brought the property to sale and purchased it himself 
subject to the plaintiff’s first mortgage. On the llth August 1903 plaintiff 
took another mortgage for the amount of his mortgage-decree and a further 
advance which had to compete for priority over the defendant’s mortgage, 
and the Court allowed it priority dating from Ins equitable mortgage of 1895 
in respect of the amount due thereon holding that neither the renewed 
mortgage nor the decree nor notice of the defendant’s intermediate 


(1) Farrow v. Rfes, 4 Beav., 18 ; Fisher, 
§§ U43. 1564. 

(2) See ss. .38. 43. 44 and 45, Indian Con¬ 
tract Act; Barbar Monn v. Bnmana, 20 M. 
461 ; following Wallace v. Kelsall, 1 M. & W.. 
264 ; Hemendro v. Rajendra, 3 O. 353. 

(3) Bnpu Bingh V. Zain-ul-ahdin, 0 .A. 
205. 

(4) Liquidation Estates Purchase Co. v. 
Willoughby. fl8981 A. C.. 321 (.339); Ookul 
Das V. Bam Bux, 10 C. 1036. P. C.; Rhvnn. 


Koer V. Mathura Prasad, 40 C. 89. P C. ; 
Jugal Kishore v. i?H»i Earain. 34 A. 266f 
Vellapaddi y. Srimon, (1912) M. W. N. 24 i 
11 I. C. 865 ; MnhalnJ^hmimmal v. Sriman 
.. .l/odA«ti.^.35 M: .642 ; Bnldeo Sijtgh v. 
Deputy Comniissioher (1924) OtJdh 1 
lOO.L.J. 112; Mahabir Prasad v. 
Nngin, 1 P.L.W. 466 ; 39 I. C. 500. 

(5) Jugal Kishore v. Bam Narain, 34 A. 
268. 

(6) Ibid. 
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mortgage sufficed to deprive him of his priority which he retained m view of 
the second mortgage.0) 

2247. The rule that the mortgagee must elect once tor all at the time 
he tiuds himself on cross-ways and that he cannot recall a lost oiiportumty 
underlay the following case. .1 and B were two separated '[ 

family. They separately mortgaged their respective shares m l«it> .urn 
1881. In 1887 the mortgagee obtained a renewed niortgage tor th.- same 
consideration jointly from B and .4*s widow and which he put in suit. .1 ^ 
widow pleaded her non-liability and was discharged and the entire ehum 
was decreed against B. whose share being found insufficient to satisfy the 
mortgage, the mortgagee sued .I'a widow on the basis of A's mortgage of 
1876; but the Court threw out his suit holding that when A’a widosv 
repudiated her liability for the joint loan the mortgagee was put on election 
and he could have then withdrawn his claim against her on the joint mort¬ 
gage continuing the suit only for B’s share and as his conduct in the 
pnwious suit was inconsistent with th«- continuance of the security of 
1876, he was not competent to fall back upon il.tzi Such was also held 
to bo the case in another case in which the plaintiff who held a mortgage 
on the defenilanfs properly purchased the equity of redemption in an 
auction sale brought about by another attaching creditor, whereupon he 
sued the defendant in ejectment claiming himself to have become the full 
owner, but his suit was dismissed in default. He then sued the defendant 
on the basis of his mortgage but the Court held that the plaintiff having 
elected to describe himself as owner in the previous case, must be deemed 
to have submitted to merger and as there was thus neither intention nor 
was it to bis benefit to presume continuance of his mortgage, the merger 
which had once taken place could not bo ignored to revive a right once 
legally extinguished.Of course, the case would have been different if 
there had been another subsequent mortgage on the property at the date of 
the plaintiff’s first suit when the continuance of the mortgage would have 
been presumed even though he had described himself as the “ full owner ” 
of the property in his suit against the mortgagor.<*»> The owner executed 
three simple mortgages on his property dated 1874. 1886 and 1888. In 
1908 equity of redemption in a moiety of a village comprised in the three 
mortgages*^ was purchased by the defendant for a sum of Rs, 8.000. The 
mortgagee obtained a decree for sale on foot of his first mortgage in 1896 in 
execution of which tfii* mortgaged properties including the .share purchased 
by the defendant was put up for sale, The defendant, however paid 
Tls. 7.000 in 1900 and averted the side. In the same year the mortgagee 
obtiiini’d a ilecree on foot of the other two mortgages and it was made 
absolute in 1907. The defendant was a party to this suit. In execution 
the plaintiff purchased some of the properties. In 1909 the defendant 
applied to the Court for an order making the decree on the first mortgage 
absolute in their favour which was done behind the back of the plaintiff, 
who sued the defendant for an injunction restraining him from bringing the 
mortgaged property to sale and the suit was decreed. The defendant had 
in fact lost his remedy in two ways. As representative of the prior mort- 
gagee he should Have applied for his discharge from the plaintiff’s suit on 


(1) Velinpaddi v. Srinuin (ini2). M. W. 
N. 24 : 11 I. C. 8G.’). 

(2) Shtoraj v. Harehandiltil. 11 A. L>. J.. 
86B. Arumugnaundarn v. K. ytaraimh'i, 2 


L. \V. r>42. 

(.“I) Baldfo V. Mahahir, 18 I.C. A. 98; 
(4) Shankar V. Sadaahir. I'l Iloiii. L.R. 
817 ; 21 I. C. 3ft. 
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Ih",!™!”;'!'' r‘'•""■ever, that that decree was 
<itf^ sale till he t-,s''',™;i"'ff 

|)ri»e('i'(ls •(!> in,) I. iK I I’l cJ-‘-nifd prepayment from the sale 

tt.H- 

':;!iep™i:;ui"t"''’""" have »..;.d 


get himself 
the plaintiff 


2248. Where Continuance beneflcial.-The thud e.xception to merger 

Exception 3. where the contmuance of the charge* is for the benetit of 

^ ownur. Ihe question of benefit can only arise in a 

fhev "tc eou 'h'clarations (g§ 223^2242), or 

I ,i t e n ", ‘■'.“I" »““■ --uJe depends upon-thc presump,lot. 

i.r his 0 , 1.3 '» his henefit. and thus then even 

fm tvl,icr, , "I' into one of intention,(3. to 

u tLi wh.cli the h„v applies the obvious test of seif-int.-rest In such , 

case the latv imputes an intention from a motive which is the inainsnrine 

o^ hil'o'Il""*'''''' ''“'“8 to “ eliminates the eonsid,.rations of charitf 

men o c and M, V”*" rl'''' f““derations ivhich d» not ordinarilv move 

Ze itl one s “’ntofore presumes the intention to be in accord- 

ancL \itli ones u-a) interest, whatever one may at the time have in fart 

HUended. n othrr words whenever the Court has to presume an intentloif 

It takes no heed of «hat might have been present in the mind of the person’ 

h iTs b m "hT of the charge would have been 

eno- V J"’ made.(4) This rule applies 

n?sn mit Purchasers of property subject to incumbrances.(5> but 

ua*r the section .mly 

deals uith subrogation arising when an incumbrancer absolutely acquires 

the property. Hence, where the owner of fivc-sixths shares of the estate 

pairl off the charge pending a suit to set aside the sale of one-sixth it was 

presumed that the person paying off the charge intended to keep it alive as 

regards that one-sixth, because that was for his benefit as he could not he 

presumed to have meant to benefit the person who was seeking to imiiench 

Ins title.(8) 1,1 the sanu- way where a tenant-for-life pays off a charge on 

the property without expressly declaring his intention, tlii- intention t^rkeen 

the charge alive must })e presumed.W But an intention to keep the ni.irt- 

gagp alive cannot he infcn-red from the mere fact that it is paid off Thus 

wliero the o^^mcr mortgaged the property to C on 10th June 1885. and in 

1880 A purchased the same property in execution of his monev-dccree 

against the mortgagor, who. however, two years later in 1888 created a 

third mortgage in favour of /?. who advanced him the necessary funds tn 


(I) P/i/j/ C/uifu/ V. Sfjrj/, (1023) A. 457. 
A. (2) Oo/u/rMdfi v. Aumo/^ 17 

A^(7rL. J. 219; 49 T. C. 803 ; /CuptfSNvjmf v 
715rmnff/ir/ (1917) M. W. N. 333; 38 I. a 

(3) Thorne \. Cntuu [1895] A. C.. 11 (19). 

(4) Miul. Ihrnhhn v. An\hiko Peti^had, 
39 C. 627 P. C. ; Jo^<d Kishore v. Pam 
Narriin, 34 A. 2G8 ; GokuJ Prassad v. f^tikhuy 

11 0. L. J. 269; 81 I. C. 58J. 

(6) Keanrilnl v. Muharnk Husain, 8 
A. L. J. 603 ; 10 I. C. 556 ; Venkataramnna^ 
41 M. L. J. 399 ; Maii Reddi v, Adu^malU. 

12 M. L. W. 101; 68 I. C. 493 ; Kuppio 


m^nni v. Narasiuhn, (1917) M. W. N. 333 : 
38 1. C. 715. 

(6) Harchandihl v, Sheoraj Singh. 39 A. 
178 P. C. ; Sukhi v.OKulnm Sofdar Khan. 
43 A. 4()9 P.C.. Jtatn .Snrup v. Kam Lai, 44 A. 
fiol); Gofnirdhan v. Antnolesirwh, 17 A. L. J. 
21fl; 4fl 1. r. m. 

(J) Chidambfim v. Muni, 39 M. L. J. 
445: 58 I. C. 813; Shankar v. Sadashir, 
38 B. 24. 

(8) In re Pride. (1891) 2 Ch.. 135(142). 

(9) Countress of Shreu-sbutry v. Earl of 
Shreusbury. 1 Ves.. 221; Dnnkyater v. 
Cotnhe, 2 S. & S. 340. 
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pay off C, which the mortgiigor did. A having then attempted to take 
possession was obstructed by H, a subsequent mortgagee, who however 
contended that inasmuch as he had advanced money to pay off C, he was 
entitled to hold C's mortgage as a shield against C, but it was held, having 
regard to the fact that li took no part in paying off C, that the receipt 
endorsed on the mortgage-deed was in favour of the mortgagor, together 
with the recital in B's mortgage-deed that C's mortgage had been paid off 
out of the money advanced by B. without any words showing an intention 
to keep it alive, indicated that the only object B had in view was to insure 
the property being cleared of (’*8 mortgage, and that he could not there- 
fore contend that he had kept it alive on his own account.(i) 


2249. liut in such a case if there had been an intermediate mortgage 
to be protected against, an intention to keep ("s mortgage alive would havc 
heen presumed. So in Knglan<l if the estate is burdened by a succession of 
mortgages, an<l the owner of an iilterior interest pays off an earlier mort¬ 
gage, in which case; it is a matter of course to have it assigned to a trustee 
for liis benefit as against intermediate mortgagees to whom he is not 
personally liable.( 2 ) So a prior mortgagee having purchased the ultimate 
interest, may still use his mortgage as a shield against the claims of suh- 
seejuent mortgages.So where the owner in 1870 mortgaged his 
property to B. and in IH7(>. r, a tenant of the land, obtained an inj’unction 
against the owner restraining hitii from interfering with his possession. .A 
year later in 1877, B enforced his mortgage and in execution obtained 
possession of the property frojn the mortgagor, and thereupon .-1 who was 
tlie assignee of both the owner and B's rights sued C in ejectment, contend¬ 
ing that having taken an assignment of the mortgagee from B, he was not 
hound by the proceedings of 1870 between C and the owner, but the Court 
held that the fuel that .1 having previously taken an assignment of B's 
Iiu.rtgage, his subsequent piirehase of the equity of redemption from the 
owner had the eff.-ct of extinguishing the mortgage, there being no circum- 
staiiee from which an intention could be presumed to keep it alive, and that 
as a consequence .I'm rights wi-re no highr-r than those of the owner of 
the property.«> .\ eo-pareem r sold his co-parcenarv interest to another 

co-parcener, who paid a portif.ii of the price in cash and for the rest pro 
imse.l to mortgage to the vendor some of the same properties which he 
harl purchased from him. hut before doing he executed a mortgoge of the 
Mime properties m favour of a stranger who competed for priority against 
the co-parcenarv vendor whose mortgage ranked second in point of time but 

Which it held had not been merged in the mortgage.(S) Similarlv a Innrl 
lord who m execution of his decree for arrears of rent purchases hiJtenant’.! 
property i« entitled to keep „Uve his rent-ehsrRe ngaiLt anribnmoe: 
of his tenant which might otlw-rwise he binding on him.W ^ 

2250. In another case there were two earlier mortenr»f»« on/i 
the ntteehment of the property in execution of „ certain decree, a Terse 


(1) Lomhn V. rwAronfl/A. )g B. 86. 

(2) OokuUtu V. Puranmnl. 10 C. lOS.'S 

V. Ram Rux.h. R.. 1| I.A.. 128. 
229; approvfd by P. C.. in Oolakdtu v. 
P*tranmal. 10 C. 103A (1046). P.C. 

(8) Aamu V. avbarayn. 7 Jf. H. C. R.. 
829: •ppmved by P.P.. in Ooiakdnt v. 


10 Cal.. 10.36 (1046). P.C. 

(4) Bnpu V. Mahadajai, 18 B. 348 
foiling £^><1 V. Vi,Kx^r^nlh. 18 B. 86. 

I.C ’(»T.So7oT I« 

^^8) Mthtrunntsta v. Sham. 6 C. W. N. 
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sum of money was advanced by a, subsequent mortgagee with which those 
two mortgages were paid off. and the property was reconveyed to the mort¬ 
gagor. who handed over the reconveyance to the subsequent mortgagee. 
Ir was held that the old mortgages were intended to be kept alive for the 
I'cnvlit of the subsequent mortgagee, and that therefore an attachment of 
till- pro|)crtips. though prior in point of date to the subsequent mortgage, did 
nr>t affect the interest of tht- subsequent mortgagee.So in another case, 
tile [)rior mortgagee obtained a decree on his mortgage without impleading 
lie- second mortgagee, and in execution himself purchased the property. He 
th»-n sued the second mortgugei* for possession and obtained it. The 
second mortgagee tlien sued Iiim for redemption and recovered possession 
which he had lost by the decre»' of tlu* prior mortgagee against him. The 
f'xocution-purchaser of the equity of redemption from the mortgagor there¬ 
upon sued the second mortgagee for redemption of his mortgage without 
r>ffering to redeem the first mortgage, and his suit was thrown out. the 
<'ourt holding that since the second mortgagee ^v•as in possession, not only 
by virtue of his own mortgage l)iJt also because he had redeemed the prior 
mortgage, he (the second mortgagee) was entitled to step into the shoes of 
the first mortgagee jind to hold up tlie aiiuMint due on that mortgage as a 
"hield against any claim that miglu be bn)vight against him for ousting 
him from possession of the mortgaged property, and tiiat redemption could 
ha\'i- been decreed only if the plaintiff had offered or consu!tc*d to redeem 
both tile mortgages.In anotlier case finally decided by the Privy 
Council land was subject to three mortgages, of which the second was on 
tile crops as well as the land. A purchaser of the land subject to the 
threi- mortgages an<l his assignee paid to the second mortgagee money to 
save the crops from sales under a decree whicli he had obtained upon his 
mortgage. It was held that there being no covenant by the mortgagor to 
pay the third mortgage, the payments made to the second mortgagee were 
to be regarded as purchase pro tanto of the second mortgage, not as a 
discharge of it, the fact that the third mortgage did not include the crops 
not being material: and that accordingly the assignee was entitled in respect 
of the payments to priority over the third mortgagee.^5) In another case 
the purchaser of property subject to three mortgages who had paid to the 
second mortgagee money to save the crops from sale under a decree which 
he had obtain^ upon his mortgage which included the land and crops was 
held entitled to priority over the third mortgagee in respect of a suiplus 
money which he held after discharging the first mortgage. The third 
mortgagee opposed his claim on the ground that he was entitled to the 
money for payment of his own mortgage and that the auction purchaser 
who had purchased subject to the three mortgages was not entitled to any 
priority over his mortgage merely because he had discharged the second 
mortgage. He further contended that the payments made by the purchaser 
to avert the sale of the crops merely reduced the amount due on but had 
not redeemed the second mortgage and that therefore his payment could 

not be treated as a purchase pro fauto of the mortgage. But the Privy 

Council overruled both these contentions holding that the purchaser who 

had paid towards the second mortgage.—it did not matter that the crops 

were comprised in the mortgage as a part of the security.—w.as entitled 


(1) Dinobundhtt v. Jogmaya, 28 C. 154, 
P.C. ; Cfirdhar v. Ham Aiitar, C. W.X.. 
600. 


(2) Kira/ v. Debt Singh, 27 A. 308. 

(3) Mhd. Ibrahim v. Ambfia Per8hadZ9 
C. 527 P.C. 
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to treat himself as buying it- aiul stand in the same pusitiun as his veii<U>r, 
or to put it in another way. he may keep the incumbrance alive for his 
benefit and thus come in before a later mortgage, 

2251. Purchase lor Another.—AVhere the mortgagee is entitled to vise 

a charge as a shield against a rival iucumbrancer, it would seem to make no 

difference whether the mortgagee expends his own money in paying off a 

mortgage, or whether he acts simply as the banker of the mortgagor, <2) 

for in either case, it would appear, he is entitled to vise that mortgage as 

a shield against a subsequent mortgagee if his intention was to keep the 

prior mortgage alive. “ In a Court of Equity.” observed Jesse). .M. R., 

it has always been considered that the mere form in which a charge hav 

been paid off does not decide the question whether it was intended to be 

kept alive or not.''<*> Thus, in a case certain lands were mortgaged in 

187() to .1 au<l on 10th Februarv 1877 to B. and two <lavs afterwards to 

* ^ 

C : the last mentioiievl mortgage was effected to satisfy a decree obtained 
by .1 on his mortgage. In February 1882 (' obtained a'decree on his mort¬ 
gage. wliich was clischarged by sale of the land to D. who borrowed a- part 
of the purchase-money from the jilaintiff to whom he mortgaged it on the 
day «jf the sale. B svihsequently obtained against J) and the mortgagor’s 
representative, a deeree on his mortgage, which comprised a declaration 
that the sale of 1882 was subject to his lien, and hrovight the property to 
sale, and himself purehaseil it. The plaintiff now having sued on his 
tnorlguge, it was held that the plaintiff s mortgage was entitled to 
priority over th<‘ mortgage of 10th February 1877 to the extent to which 
the loan secured thereby had gone to discharge the mortgage of 1876. 

So in another case where the mortgagor borrowed inonev from the mort- 
gagee a secnn«l time professedly to pay off his first moVtgage, and the 
second mortgage-bond contained the following clause: ” Kow in order to 
liquidat** the said debt, and on account of our necessity we three brothers 
do this day mortgage to you whatever right, title and interest we have 
in the Haul two premises and take the loan of Rs. 3.400; out of this monev 
we have also to liquidate the said debt; therefore, for interest of the said 
money, we are paying at the rate of Re. 1-8 per month,”—it was' held 
that I(X)king at the construction of ilie ilee.l of May 1884 we do not- 
think the transaction amounted to payment of the original debt; but look- 
mg at what was done, fact and not to mere words we think that it was in 
reality a fresh advance upon fresh security b«*ing given for both the old 
debt and the fresh advance and u|)on a fresh arrangement being n.ade as 

^‘-'cvirity for the old debt remained 

ne« transaction the eases<t) show that, that would nob noeessnrilv destrov 
the security but that if then- was nothing to show a contrniy intention, the 


(1) Ayyaredtii v. f/optih Krl^hiuiuwi 47 

VI. 190 (195. inn) P.o. ’ ^ 

(2) Setlamm v. /xirAmia. 12 C.P.L.R., 
(72). 

(V Adorns V. Angtl, 5 Oi. D. tl34. 

( 4 ) StHhnmnui v. Vettkaiti Krishna, 10 

BupnM V. AtnUtnulam, 

1J M« 


(5) Gopal Chuuder v. Herembo Chuuder, 
10 C. 523 (529); followee iQ Indirdatnm v. 
Ooritid Lall, 23 r. 790 (793). 

(0) rAi7ip« V. OutUridye. 3 De G. & J.. 
331 J Adams v. Angtll. 6 CI». D., 634; 
Ooluk Xnth V. f^Un PremJal. 3 C, 30 t- 
f/okuidas V. Purtinmal. 10 1035, P.C. " 
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creditor must be presumed to have intended to keep the security alive for 
liis (fwii pn)tectio7i.(^> 


2252. Novation.—Closclv coniieeted with the doctrine of merger is the 
di'ctriiif of novation, but from wliieh it is easily distinguishable. For 
Nvliilf in merger the lower security is extinguished in the higher, in novation 
'lure is only a riiiewal of the securities, the two securities being co¬ 
ordinate. A novation was classified in the civil law into cumulative and 
siibstilutiunary, according as the new security preserved or extinguished the 
old security.(2) In a novuiio with a deiegaiio the creditor accepts not only 
.1 lu'w security but also accepts another person as his debtor in place of 
t 111 ' ori^ina! debtor. 


2253. The question what effect novation has on the prior contract 
depends upon the express terms of the deed, inference from conduct or the 
ciremnstances of the transaction. It is, however, clear that the creditor 
does not necessarily surrender his original mortgage by obtaining its 
renewal. As Lord St. Leonards observed: “Then another point was 
started that as the successive mortgages were from the sum secured by the 
foruK'r mortgages and for the sums subsequently advanced the old security 
were merged in the now. and that the judgment-creditor had a right to 
fome in before the last mortgage. That is a very novel view of the 
operation of the d(:ed. I have had considerable experience in this particular' 
department of the law, and I never before heard of such a doctrine. It 
is clear that the former mortgages continued untouched and operative not¬ 
withstanding the new mortgages, and the new mortgages were 
purpose of letting in the further advances upon the property. Nothing 
could be more alarming to creditors than that a debt should be thrown ou 
whether by taking a new security for their old debt and for farther 
advances they do not prejudice their original securities. ^ ^ The substitu¬ 
tion of one security for another is really a mere change of the form of the 
evidence of the debt, and cannot satisfy a mortgage unless it is intended 
to have that effect. The charge created by the mortgage can only be 
destroyed by payment or discharge of the debt, or by a release of the 
mortgage. Even w-here the new security comprises fresh debts and adderl 
property and the mortgagee intended to take it in extinguishment of the 
old mortgage the security created by the latter would revive if the new 
mortgage proves invalid.So if the purchase made by the mortgagee 
was found to convey no title, the mortgagee can fall back on his mortgage. 
To this he w’as entitled where his purchase was held void because the 
propert v was then under attachment ; or that the vendor bad no title 


(I) Oopal Chunder v. 

15 C. 523 (529) Oumorain ShadUol 34 A. 

102 

(‘>) Dig 46. 2, 1 pr. Abdy and Walker's 
Roman Law. pp. 473—476; Colquhoun 
Roman Law. ss 1852—1855. But iVovono 
was at one time regarded as little distin¬ 
guishable from merger. See Dig. 46, 2. 1, 
pr. Hunter’s Rom, Law p. 629. 

(3) Dig. 46. 2. 11 pr. 

(4) 1 Jones and Lat., 717; cited with 
approval in Qoluk Nath v. Lalla Prem 
Lnl, 3 C. 307 (310, 311); Miln v. Walton, 


2 Y. & C. C. C.. 394; To the same effect 
X'ellapadi v. Sn'man, (1912) M. W. N. 24 
11 I. C. 865. Harcfiand Rai v. Sheoraj 
Singh 39 A. 178 P. C. 

(5) Harchand Lai Sheoraj Singh 39 A. 
178 P.C. ; Skinner v. Naunihal Singh 35 A. 
211 P.C. Balaaubramanian v. Ramasaivmy 
(1911) M.W.N. 197. 9 I.C. 789 ; Jai Kishore 
V. Afzal Khanam 22 O. C. 349 ; 54 I.C. 
544. 

(6) Lingham Krishna v. Kovvuri 38 
I.C. (M) 468. 
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to convey or the sale which for any reason falls through, is discovered to 
be invalid or is set aside, (2) or disclaimed. 

2254. It has been consequently’ held in several cases that the taking 
_ . . of a fresh bond for the consideration of the old bond and 

mortga^* accumulated interest has not the effect of extinguish¬ 

ing the first bond unless it was the intention of tile 
parties.And the fact that the creditor has chosen to put in suit the 
later bond does not alter the questicm<5> any more than that the prior 
mortgage has taken the form of a decree.And similarly it has been 
held in Madras that where a mortgagee subsequently to the execution of 
the mortgage-deed, takes another mortgage in renewal of the former deed, 
he has priority over incumbrances subsequent to tin- Hist dee(l.<^> .\nd 
the result is the same even if the prior incumbrance had at the time taken 
the form of a decree.The same view has been taken in Bombiiy^^^ 
and .\llahabad.(iO) the latter cases being also authorities for the proposition 
tliat a mortgagee purchasing the property does not thereby forfeit the 
benefit of his mortgage, but may still use it as a shield against the claims 
of subsequent mortgagees, l^ut this he cannot do in every case without 
regard to the value of property purcliased and the price paid for it. And 
accordingly it ha.s been hold by the Full Bench of the Allahabad High Court 
that where the mortgagee-purchaser subsequently sues upon his mortgage, 
he must bring into account the value of the property luirchased bv him¬ 
self.(“) A person using the prior incumhranci- as a shield, cannot liowever, 
resist the suit of the intermediate mortgagee for saU*. in other w(»rds, he 
cannot have more rights than the prior iueumhr.ineer who could not have 
resisted it. This view taken by Mahmud. J.. <>2) is opposed to that taken 
by Oldfield, J.. but it was subsequently followed by the Full Bench of the 
same Courtt^^) and in other subsequent cases. 

2256. In a case the Privy Council had to dccid.- upon the following 
facts. The plamtiff-appellant had obtained two mortgages of the same 
property on the 4th May and the 3rd November 1883 ; the first mortgage 
was for Its. 1.5,000, and the second mortgage for ‘Rs. 20,000, which 


(1) Afnmani v. liomamiwni 37 M.L.J. 
113; 61 I.C, 57; Partap v. Attar flingh 
(1913) P.R. 37; 20 I.C. 289. 

(2) Amhikn Prasad v. Lot Bakfidur 11 
0. L. J. 184; (1924) O. 353. 

(3) Laxman v. Jarutrden 20 N. L. R. 
116; (1024) N. 286 

(4) Chujio y. Joorawan. [1852] 8. D. A. 

P. 34; KhyraUe v. Chenro, [1853. 
A. K. W. P., 726; Kikharte v. Vmrit^ 
(1866) 8. D, A., 942 ; Koondun v. Judowath^ 
fl667) 8. D. A., 1184; Oapts Bundhoo v, 
KaUtpada, 23 W.R., 238; Lola Banxidhar v. 
Oovemmeni. 14 M. I. A., 86; Oolcktnaih v. 
Premia/, 3 C. 307; Oopol Okundtr v. 
Hertmbo, 16 C. 623 ; IruUrdatDan y. Oofyindt 
Lai. 23 C. 600 (794); DuUawta* v. Laksh^ 
foandaa. 10 B. 88 ; Rupabai v. Audemalam. 
11 H. 346; Sttiarama v. Vtnkata Krishna. 
10 M. 04 ; Alangaran y. Lakshmanan, 20 
M. 274 ; Puranft^ v. Venkaia. 20 M. 486; 
Bhoiykor Sarup y. Mat. 23 A. 318 

(323), P. C. 


(5) Shfinkar Sarup v. Mejo Mai. 23 A. 
313 (323), P. C. 

(0) AdatnJ/ v. Afujell, 5 Ch. D.. 845;. 
Puran mal v. Venkata, 20 M. 480. 

(7) Alangarnn v. Fxtkhjfman. 20 M. 274. 

(8) Puranrmd v. Venkat/t. 20 M, 480. 

(9) Dullafjdas v. LahihmandoM, 10 B. 

88 . 

(10> Alt ffaMan v. Dhirja, 4 A. 618; 
Oaya Prasad v, Salik Prasad 3 A. 082,. 
F. B., Har Prasad v. Bhaguxin Doss. 4 C. 
196: Sirbadh Rai v. RaghwuUh. 7 A. 608 ; 
Raghunalh v. Jurawan. 8 A. 103 F.B. 

(11) Nand Rishort v. Raja Hart Raj 
Singh. 20 A. 23 (32). 

(12) Sirbadh Rai v. Raghunaih. 7 A, 
668; Janki Prasad v. Sri MiUra. l A. 677. 

(13) Raghunaih v. Jurawan. 8 A. 106 
F.B., sembU in Salig Ram v. Hari pharan 
Lai. 12 A. 648; and seo Mata Din v« 
Kazim Husain. 13 A. 432 F. B., Kali 
Charon v, Ahmad Shah. 17 A. 48. 
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sainr a. in th,. ll.n J f ^ \ the i^ccoml bond was the 

til*' tils! till],- i>vi H besides certain additiona] shares for 

Mav had n<,i' I. f^vatioii were present except thai the bond of 
innrt. ev' r with an intermediate 

I'b'iiUiff apiH-ll- nrt ‘"'l !‘' ' i -*?V the 

las lu ld t H t‘>ortgage of the 4th Mav. which 

^>^ e J i bvpothecation. " Tlie appellants di.i not need to 

thlt l“.ml . a order to obtain a sale for the whole of their <lebt, 

V I " r anpi sed in the bond of Novi-iiiber. But in suiiw on the bond of 

■di-.ndom-d wh'V “'I'f'"" others to (relieve that they 

tt;! '(li "-a- subsisting hvpothecn- 

of bis debtor I that a creditor holding a mortgage on the lands 

ioritv sm-remler that mortgage ^,r forfeit its 

iustaml^'tl *" question of intention. If. for 

m tauu, the -a-igimd deed reinamed with the creditor, it would be a dear 

irhe.i ion of an mtenta.n to keep the security alive.(« On the other 

seeurd tr’” n‘‘VT-‘ on obtaining renewal of the 

• .r =tJt‘i .lelivered up to the debtor. 

> ( Oos 1 h* fact tl)at he hsu] mumI on the* prior incumbrance and obt/iined 
a decree negative tliat intention.unless satisfaction,of the decree was 
certined to the Court, and afterwards a mortgagee taken for a balance of 
the old debt.ts) So any variation in the rate of interest by entering into 
fresh iirrangement whereby* it is agreed to be paid at an increased/^) or 
reduced ratd^) is not vital to the issue. So again the fact that the new 
security embraces other properties as well, or that it consolidates other 
debts, is equally* inconclusive. B became surety under a bond to Govern- 
niont bn- tlie treasure of a collectorate. The '(\)ll(‘ctor vearlv examined 
the accounts and struck a balance which he certified to’be correct On 
such occasions B executed a new bond, but the old bonds were not cm 
celled or given up. On such enquiry, tlie treasun-r was discov.-red to have 
embezzled moneys <^unng each year It xvas hel.l tliat. on sucli .liscoveries 
being made. B was still liable under the old l,onds then- havim? no 
novation.{8) Where the creditor abandons Ids remedy and not his claims 
against the debtor there is no novation.ff) Rut while the addition of an 
obligee would not affect flie question the substitution of a new obll*.oe mav 


(1) Shankar Sanip v. Mno 23 A. 

31.3 (323). P.C. 

(2) Oolnk Xath v. Lalla Prem Ltd. 3 C. 

307 (310. 311}! following Tenison v. 

Sueent}!. I Jo & Lat. 711 : v. irahoa. 

2 ^ .C.C.C.. 3.}4. 3fil : DuUahdii.i v. Lukah- 
rnandaa. 10 B. 88: \^aaudfh v. Xurauan 

(1882) B.P.J. 21. 

(3) Gopee Bundhoo v. Kohf Pudo. 23 W. 
R.. 338 : Bam Gopal v. Blnquiere. 1 B.L.R. 
(O.C.), 35 ; Rndhn Gobind v. The Bank of 
Bengal. 1 C.L.R.. 5fi.5 : Weaton v. Foster. 2 
Bing N.C.. 603. 

(4) Purnnmnl v. Venkata, 20 M. 486. 

(3) Bamkriahna w Cholhmal, 13 B. 348 
(331). 


(6) Goptd Chunder v. Heremho. 16 C. 
523 (5 0). 

(7) Goluknalh v. Lalla Prem lyd. 3 C. 
307; but Turner. L.J.. in In re Brettle, 
2 pely J. & S.. 244 (248. 269) regards the 
difference in the rate as one reason though 
not a conclusive one in favour of merger. 
(See this case discused post.) 

(®) Lalla Banaidhaf v. Government, 14 
86; rouiro in Homed Bua: v, Bindra* 
2 N. W. P. H. C. R. ^7 must* he held 
to be no lon^r sound. 

(9) Ckedmnbaram v. Muituvira, 7 M. H. 
P- R., 85 (95): O. A. Chedambara v* 
Renjokrhhno, 13 B.L.R., 509, P.C. 
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change the aspect of the case.O* So where the parties have once treated 
the earlier security as defunct, neither of them can afterwards be allowed 
to set it up as still subsisting. 


2257. A mortgagee does not waive his security by taking a promissory 
note for the interest <lue to him/^l and even endorsing satisfaction to that 
extent on the mortgage unless the rights of third parties acting on the belief 
that interest had been really paid would be thereby imperilled.^'’' Moreover, 
if the creditor is shown to have taken the promissory note in satisfaction 
of what it was given for. it will have that effect independently of the inter¬ 
vention of an equity in favour of a third party. 


A case of novation arose where subsequent to tht* execution of a bond, 
the parties agreed that the creditor shall recover its interest fromi the rents 
of certain tenants of the debtor, who agree»l to the agreement, to which both 
they and the debtor were parties. It was held that the new contract 
operated as a novation of the original contract which was thereby modified. 

2258. Judgment on later Security no Bar.—The fact that a decree was 
obtained on a later security does not operate to extinguish the earlier charge. 
The reason for this was made clear by Lord KHenborough who said “ T 
have always understood the principle of Irauisit in rein jndicaiiini to relate 
only to the particular cause of action in which the judgment is recovered 
operating as a change of remedy from its being of a higher nature than 
before. But a cause of action judgment recovered in any fonn of action 
is still hut u securitv for the original until it be made productive in satisfac¬ 
tion to the party; and therefore till then it cannot operate to change any 
other collateral concurrent remedy which the party imiy have.’'(®) So where 
one of three joint covenantors gave a bill of exchange for part of a debt 
Mcured by the covenant, on which bill judgement was recovered, it was 
held to be no bar to an action of covenant against the three, unless the bill 
has bcen'accepted in satisfaction of the entire obligation, or though not so 
intended, had in fact satisfied the joint obligation.<7^ So the mere fact 
that a person obtains a money-decree would not suffice to extinguish the 
charge if he othenvise possessed it against the debtor,though his omission 
to enforce it in his former suit may hfave imperilled his remedy. 


(1) Badri Pnuad v. Doulal Ram, 3 A. 
706 (709). 

(i) Of. Badri Pranad v. iJaulat Ram. 
9 A. 706 (709). 

(8) Barrti v. WelU. Tree. Ch,. 113 s Pulti 
^ftmyanamurlhi v. Marimuthu, 26 M. 
322 ; Doraunmi v. fxiMmanan, 14 
366. 

(4) Barret v. WeUt. Preo. Oi.. 131. 

(6) Oanga Prasad v, Chandrairali, 7 A. 
266; Autu Bingh v. Ajudhia, 9 A. 244 
(261). 

(6) Draks v. MUeheU. 3 Emit. 261 (268. 
269) ; Vestry at Bermondssy. v. Ramsey. 
L.R.. 6 C. P.. 247 (261) ; In re Davison. 13 
Q.B.D., 60 (M) : Burji Ram v. Barhamdeo. 
3 C. L. 3.. tot (214); BAflireni Koer v. 


Alaihura Prasad, 7 C.I...T. ; D?iakeswah v. 
Haribat 21 C. L. J.. 104 ; Kanhaya Lai v. 
Chhida Singh, 7 A.L.J. 984 Rahimunnisa 
Badradas 33 A. 36R, But in Parsotam v. 
Patesri, 11 A.L.J. 241 (243) ; Shadi Ram v. 
Het Ram ib., 634, t)ie mortgage waa held to 
merge in the decree. But the finding muat 
be taken in conjunction with tlie facta of 
those cases, since there waa no occasion to 
lay down any general rule. 

(7) Drake v. MiteheU, 3 Eaat. 261 (269): 
King v. Hoare 13 H. A VT.. 494; Vendall 
V. HamUlon, 4 App. Caa., 604 ; Cambefort v. 
Chapman, 19 Q.B.D., 2 9, Hoare v, NibUt 
fl89 1 1 Q.B.. 781. 

(8) Ratan La! v. I’med Kuar, II C. P.L. 
R.. 95 (101). 
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2259. Limits oj the Rule—The rule here enacted only applies to a case 

(1) Existence ot u acquires the equity of redemption, 

another charge es- to the converse case of the owner 

^entUL of tho equity of redemption acquiring an incumbrance. 

It such were the case the mortgagor could defeat all puisne 
mortgagees by redeeming the prior mortgage and so hold up that mortgage 
as .1 shield against all subsequiuit incumbrances. So where one Het Ram 
lia<l I>«n-chnsed the property in suit in 1883, subject to the Uvo prior mort- 
gagis of 1880 and 1881 and the Hrst mortgage being put in suit a decree 
u.is obtained in 1892 but it was m-ver executed, but in 1896 by an arrange¬ 
ment with the mortgagor s heirs it was allotted to Het Ram who used 
hk the claim of the second rmirtgagee of 1881.0) but 

Ret V.m L' l!] reasons assigned for it were that 

re . o? f 1 " I-*' rcgarde.1 as the owner of the mortgage of 1880 by 

[he acquisition of a tim<.-harred decree. In another case while 

^eerrr[h";^ in execution of a money- 

decree the mortgagee A took a mortgage and agreed to apply a porti^ 

nf Its consideration to discharge off the decree which he failed to^do, and the 

pr)i)erf\ uas sold, whereupon one B was induced by the mortgagor to take 

of the Code of Civil Procedure. 1882. B claimed priority over A's mort- 
,.a„e infer ahn on the strength of this section and on the principle of 

chinf? ' n “‘I P™‘=‘P''' "f the Court held that neither 

cLum could be sustained because, as to salvage the payment was voluntary 

thk cpI'Hon protect any antecedent' interest of his own, and as to 

he' could retL“s 1 shield^ he hed no enrlier security which 


2260. Though the section deals, with a narrow rule which is merely 
(21 Prior claim to illustration of the wider rule to subrogation, still eon- 
be fuiiv satisfied. ds general aspect, it is subject to the rule 

that where one ineim^brancer claims to be subrogated 
to the riglit of another, he can duly do so if be has wholly satisfied his 
claim so as to become his alter ego. A partial payment of a debt 
on an earlier mortgage by a subsequent purchaser or n\ortgagee does nob 
give a claim for subrogation. But a person may become entitled to a 
salvage-hen and to that extent subrogated to the right of the prior incum- 
lirancer or claimant wlicse claim he has satisfied. So the purchaser or 

mortpgee who averts an execution sale by payments to the decree holder 
IS subrogated to bis rights. 


2261. The rule here enacted is necessarily subject to another qualifi- 

(3) Stoonaee oi while a mortgagee enforcing his security 

interest. ngamst a subsequent mortgagee is ordinarily entitled to 

interest, but a mortgagee who has acquired the equity 
of redcm.ption from the mortgagor has then no right to claim interest from 
the subsequent mortgagee any more than he can claim it from the previous 
owner, the reason being that as regards the latter there is a merger of the 
mortgage and as regards the former he cannot obtain what he could not 


(1) Shadi Ram v. Het Ram, 11 A.L.J., 
'634. 

(2) 0^ 21, R. 89 of the Code of Civil 
Procedure, 1008. 

(3) Veeraraghava v. Lak^hmana, 25 MX. 


312 ; 18 I.C., 247 ; contra Vanmikalinga 
V. CAerfam6ara,29 M. 37 is no longer law. 
See (§ 2237). 

(4) Ma Lou V. Ma Nyo 1 R, 714. 
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have obtained against the mortgagor.(i> liut the subsequent mortgagee is- 
nob bound by any accounts taken behind his back between the prior mort¬ 
gagee and the mortgagor. He is entitled to a fresh account of the mortgage- 
money due up to the date of his acquisition of tin* equity of redemption.(2> 

2262. The rule, again, has no application where the mortgagee himself 

purchases the equity of redemption and there is no inter¬ 
sale vening eiicumbrancet^> nor has it any application to the 

rights of persons unconnected with the mortgagor and 
mortgagee. Consequently, the fact that the acquisition of the equity 
of redemption by the mortgagee operates as merger of his own interest as 
mortgagee against the mortgagor renders him liable as from that date to 
pay the (iovernnv-nt revenue. If, therefore, he fails to pav it when due ami 
the property is sold and purchased by another, he canhot hold his prior 
mortgage as a shield against the auction-purchaser.(«) The Privy Council 
took this view in a case in which the mortgagee .-1 had on the 19th March 
1900, purchased the mortgaged property comprising four villages in cxeeu- 
tion of his own decree, nine days after which, i.e., on the 28th' March 1000 

including the four purchased 
A fell due and they were all notified for sale and sold to B who sued -1 
for possession of the four villages which A resisted on the strength' of his 
prior mortgage, which, though allowed by the High Court was disallowed 
by the Privy Council who said: ft was not \Wthin the legal right of the 

mortgagee on the one hand to claim as against the mortgagor that the 
ownership of the property had been transh-rred. and at the same time to 
claim against the Government, or in respect of third parties unconnected 

n^ortgagor had not transferred 
the rights of ownership to the mortgagee, but himself remained in the 

position of owner. For the mortgagee to bo pennitted to say to the mort 
gagor that the ownership had been transferred and to snv ‘i*? mort- 

like tho Collector of Eovcm.o, that the ownership had not bL transtorf 
.s n conclusion not supported by good sense, and in the opinion of thrir 
Lordships, they are not forced to it bv any canon or rule of Iniv tI IS • 
Lordships- * opinion ’ it is clearly unsafe‘to appw"eonslLrail2;s as to Z 
nghts of prior and siicctfeding mortgagees to questions like the present For 
in iho present case, no question arises ns between a first ami enf. ’ i- 
mortgagee, and no right or duty emerges with regard to fbo 1 
an inequitable priority alleged to arise inferentiaUy by ncquisition”ort^^ 
estate on the lOlh March 1900. the crucial date in‘question^ their ^ 
mterests of any kind to enter into account or consideration so^n^f • ° ^ 
the full and complete transfer of ownership of the estate as suclK-Sr''^ 

2263. So where the mortgagee purchased the pronertv refoir^m 
portion of the price for the di.scharge of his own mortgage ^nnd 
.t turned out that the sale was partly invalid. 


(h 8. 75 : Iftrnhimv. Arumugath/iue . 
I« I.C. (Mad.). S77. 

(2) flhanitor v. Sadashiv. 15 Bom. L.R.. 
H17: 21 I.C.. 30. 

(3) Jawnhir Mai v. Vdat Ram 31 I.C. 
(A) 80] • Tjorhman Prasad v. Lathmestmr 
20A.L..T. 151 : (1022) A. 70; Gt^rui Rarup 
V. Kuldip Singh (1924) L. 377 Raja of 


• X o;: fiuadarnm v Nr,rn. 

20 M.L..T. 5«3; 20 I.C. 910. 

.VinoA V. .V^ffAu Sinqh (lOlfll p. gaa 

Prasad, 7 

loi 'nl ' O.A. in 40 C. 80. PC 

(”l fCii/tf V XfsstUtsss n m 

40 C. ftft, P.C. ^tfithura ProMad, 
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sued on his it was held that ibt mortgage bad been extinguished 

Ijy till' So again. AvliiTf tbo mortgagee obtains a decree for sale, 

upC'ii till- jia'-sing lit the final decree his mortgage under a decree drawn up 
in accordam-c with ilie terms of s. 80 became extinguished. If, therefore, 
he takc'i ibereatter a fresh mortgage of tlie same property he cannot bold 
up liis prior Jiiortgage as a shield against intermediate mortgagee.(2) So 
where the mortgagee liolding two different mortgages over the same 
property sued and obtains a decree on the first and purchases the property 
himself ' subject to liis second mortgage “ it has not the effect of keeping 
alive that mortgage wliieh is e.xtinguished.<^) 


2264. Again, wiiiie a party paying off a prior niortgage has unquestiou* 
(6) Knowledgemortgage as a shield against a 
of another charge. ^'‘b^‘‘quent mortgagee, if his intention was to keep the 

prior niortgagt' alive<‘’) such an intention cannot be 
pn.-Minieil when; he was unaware of the intervening mortgages.But 
the soundness of this view may be doubted. In the words of Lindley, L. J., 
here there was an unknown mesne incumbrancer who would be let 
in us a first incumbrancer, if Norton’s (mesne incumbrancer’s) charge were 
not treat-ed as subsisting; it may be that .... it coud not be so treated. 
But why? Because in that case, the purchaser would not have got what 
he bargaiiU'd for, nanu'ly, the ju’operty free from incumbrances, and it 
wouhl be manifestly unjust to allow a third party to avail himself of the 
terms of a deed to which he is a stranger in order to defeat the real 
intentions of the parties to it.' t^' The (’ourts have on this ground pre¬ 
vented a second or third incumbrancer from obtaining a priority by a ntere 
Hccidcnt. and at the expense* of other people who never intended to benefit 
him.t^ Two mortgagees and tlu* executors of the mortgagor joined in a 
niortgage for 1.20()/.. part of which the deed stated was to be applied in 
I)aving off 4(X)/., due on one niortgage and 300L, due on the other. The 
mortganc-debts were not assigned. The mortgagees and the executor 
assigned and confirmed to the new mortgagee the property which was lease- 
hokl and all their respective estates and interests therein. No intention 
to keep the mortgage alive was expressed and the form, of the di“»‘d was 
rather against such an intention. But. though Knight Bruce. L. •!.. in 
his judgment said that the deed was so constructed as to render it possible 
that the payment to the original mortgagees extinguished the mortgage- 
debts as debts, the intention to preser\’e the priority of those debts over 
charges created by the will of the mortgagor was indubitable^®) Now this 
conclusion was obviously nothing hut the presumption oi an intention from 
the fact tliiit the existence of these mortgages was important to protect 
the new mortgagee against the charges created hv the wil).(®) 


(1) Lackvion Prnj^fifi v. Lachnuffwar 20 
A.L.J. 151 : (1922) A. 7fi. 

(2) Chbo<jan Lai v. Mhd, Khan 

41 A. 456 F.B. Bnidto Prasad v. Mahabir 
Prasad 18 I.C. (A) 99. But a decree 
drawn up under o. 34, r. 3 will not have 
tliat effect. See §2620 post. 

(3) Laxman v. Mathura Bai 38 B. 369. 

(4) Rupabai v. Audimulatn, 11 M. 345 ; 
Oopal Chwider v. Hersmbo. 16 C. 523 (529); 
Se$tarani v. Lachfnan^ 12 C.P.L.R., 70- 

(5) Madras Building Co. v. Rou'landson. 
13 M. 383 (389). 


(6) Per Lindley. L. J,, in Liquidation 
Estates Purchase Co. Willoughby, [1896] 
1 Oh., 726 (735). 

(7) Philips V, Outferidge, 4 De G. * 

531 ; Anderj^on v. P.ingeU L. R., 8 Ch., 180; 
Liquidation Estates Purchase Co. v. 1F?7- 
loughby, [18961 1 Ch., 726 (735), 

(8) Philips V. Outteridge. 4 DeG, & J., 
531. 

(9) Per Kay. L. J., in Liquidation Estates 
Purchase Co. v. Wilhughhq, (1896) I Ch., 
726 (735). 
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Mistake*, fiuuil and novation inuv disculitlo a. |)er>un to c-laim 
( 6 ) Mistake priority. In a ease t-hc facts of which have been 

alrt'ady set out elsewhere.tlie plaiiUiS, a second mort¬ 
gagee. clainvd priority over the defendant who hatl taken a subsequent 
mortgage to pay off the first mortgagee, but owing to the mortgagor’s sup¬ 
pression of t-he plaintiff’s mortgage, the deeds necessary to maintain the 
defendant’s priority in respect of the payment made to redeem the first 
mortgage were not drawn up ami the property was reeon\>yed free of the 
first mortgage to the mortgagor who mortgaged it to the defendatu. and 
whereupon the plaintiff urged that the reconveyance to ihe tnortgagur 
having extinguished the first charge he became entitled to priority over 
the defendant, but the Court held that since the assignment of llle first 
mortgage to the defendant was not executed owing to the mistake or framl 
of the nujrtgagor and inasmuch as the deeds wen* not then past rectifica¬ 
tion. the plaintiff could not deprive the defendant of his priority which he 
had obtained by paying off tlie prior mortgagee.(2> So where a person acts 
in ignorance of his rights, merger cannot be presumed. 'Phus, where a 
teiianl-for-lifi' of devised estates subject to a charge of 2 ').()() 0 f., who was 
also resuhiary legatee of personal estate, paid off the charge c/ub of the 
pe^onal estate un»ler the mistaken l)elief that he was. as residuary le*»atce 
liab e to pay it. and did nothing to keep the charge on foot, it was'^lield 
on his death, that the 2 .),() 0 (J/. still sul)s>ste <1 as a charge on the settled 
estates for the benefit of his personal representatives.(3) So likewise 
when* u tenant in tad paid off a charge unrh*r a mistaken belief that he 
was n tenant m fee-simple, it was held that there was no merger though 
the circumstances showed that tlu* tenant intended to evtinrr„ish tL 

2266. Then- can be uo inei-gt-r in favour uf a person who acquires title 
(7) Fr*ud. ^‘"ce fraud and iieghgcuce prevent the operation 

of nierger. For though the principle is clear it is neces- 
biirilv subject to the miportunt qualification that a mortgage will not be kept 
uhve in aid of u fraud or wrong A mortgage substantiallv sliisficd may be 

and if wiir. 1 V*'"" advancement of justice, 

and It w ill never be allowed when the result will be from the form of law 

to aid m the perpetuation of a fraud or injustice.(5) s<j while ih.* obieet of 

a purcluise by a mortgagee at a sale in execution of a decree upon his mort 

lo obl,u„ ,l,e equity of redemptiou and tl.us beco. .0 u o vner o 

Xvh Tue „ r II T l-.v intermcdiulc title 

obvbii. tw e^tiiiBuisbing |,is tille. But it is 

t othe; Iniere 1 " “ if” “ Hi*' detriment 

are ^ protection, and wh.-re both interestH 

maybe sufficient to displace one in 
favour of the othi*r. (§5 lfl72—1980.) Thus where on a sale of property it 
was agreed that the vendor shall take a mortgage of the property for a 


(1) N. 7H Comrn. 

(2) WhiUUy V. Jjfiiinty, (HU4| A. i.. 
1^2; r^vming O .A Mnnks v. WhUeUy. 

I Oi.. 735. 

(3) hurrtU v. Karl o/ Egrtwonit 7 lleav.» 
20ft : Connolly v. BarUt^ [1004) I Ir. R.. J30. 

( 4 ) Karl oj Buckinghamskirr v. 3 

Hwanfft.» 180: Oirdhar y. Bom Auiar, 8 C. 


W.N.. 000. 

(ft) Koer v. Malhura Prasad, 7 

V, L. J., 1 (31, 32) n^vened O. A. (on a 
different point) 40 C, 8fi l\C\ Surjiram v. 
Barhamdso, 2 C. L. J., 202 (214); Chduram 
V, iMtia, (1880) 215 in which a 

mortgage Jield not merged in a sale executed 
to defeat an execution-creditor. 
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portioD of the jiurcbase-jiioney, but the purchaser neglected to execute the 
mortgage, and before he was compelled to do so by a decree of the Court, 
he mortgaged the property to another person who did not investigate the 
title, nor miide inquiries us to the title-deeds which the vendor had with¬ 
held. it was held that the prior incumbrance remained on foot for the benefit 
of tlje vendor.Bo fraud may bring about merger even where it was not 
intended. Thus, for example, it has been held in a number of cases that 
jiurcliase by the mortgagee of a portion of the property comprised in his 
mortgage at an under-value, under circumstances which shew that he had 
taken advantage of his position as mortgagee has the effect of extinguishing 
the security pro t(iuioA^> But the mere fact that the mortgagee-purchaser 
has made profit by the purchaser does not warrant a presumption of undue 
infiuence.<2> But in Allahabad and Bombay the question has evidently 
nothing to do with fraud or undue advantage, for it is there held that 
purchase of the equity of redemption by the mortgagee is subject to its due 
proportion of the mortgage-debt; what that amount is being dependant upon 
tlie proportion of the value of the property purchased to the rest of the 
mortgaged properties.At one time it was even said that the purchase by 
the mortgagee of any portion of the mortgaged property had the effect of 
extinguishing the wliole mortgage.But this was subsequently admitted 
lo be a mistaken vievv.<^> But this question apart, the rule which subjects 
the mortgagee-purchaser to a reduction of his claim is rather a rule of contri¬ 
bution elsewhere propounded<'^) than a rule of merger upon whicli the 
doctrine is sometimes said to rest. Where a mortgagee purchases the equity 
of redemption, and tlie sale is set aside as fraudulent, there is no merger of 
the mortgage and the mortgagee is entitled to fall back upon his mortgage. 
A judgment in a suit for setting aside an auction-sale to the mortgagee as 
fraudulent and for recovery of possession from the mortgagee-purchaser will 
not bar the latter from suing to recover the amount due under his hypothe¬ 
cation.A revenue-paying estate was lield by two co-sharers A and B. 
A held two-thirds and B the remainder which he mortgaged to A. With 
intent to defraud .-I. B defaulted in the payment of his share of Govern¬ 
ment revenue whereupon the whole estate was put up to auction and 
purcliased by (’ who was i)rivy to tlie fraud. It was held that no title 
against .1 passed to (' who must reeonvey to .4 liis two-thirds share on pay¬ 
ment of two-thirds of tlie price by (' and that as regards A’s mortgage 
over the remaining one-tliird it was not extinguished by the sale.(3> So 
where the purchaser took subject to two disclosed mortgages in one of wliich 
a reference was made to an earlier mortgage os fully satisfied which the 
purcliaser believed it to be the case: he, however, discovered that the 


(1) Warthinglon v. Moraan, 16 Sim.. 547. 

(2) BisheJiknr Dial v. Ram Sorup, 22 A. 
284 F. B. : Lakmida^ v. Jammados^ 22 B. 
364, F. B. : Fnkiraya v. Oadigaya, 26 B. 
88 ; Sesha Avunr v. Krhhna Ayyangar, 24 
M. 96 nil, 112). 

(3) Se>9fu( Ayyar v. Krishna Ayy€tng<ir^ I. 
24 M. 96 (100, 113). 

(4) BUheswar Dial v. Ram Sarup, 22 A. 
284 (290), F. B. Jatnnn Dei v- Lola Ratn 
39 A. 74 Lnkmidas v. Jamnadas^ 22 B. 
304, F. B.; but see Fakiraya v. Oadigayat 
26 B. 88 (92). 

(5) Sumera y. BhagwanU (1885) A. W. N., 


1 : Chunna JaiI v. Anandi LaU 19 A, 
196; NandikUhore v. Raja Hariraj Singh* 
20 A. 23. explained per Banerji, J.. in 
Bishesnar Dial v, Ram Samp, 22 A. 284 
(290. 291), F. B. 

(6) Bishpshar Dial v. Ram Sarup, 22 A. 
284 (290), F. B, ; Fakiraya v. Oadigaya, 
26 B, 88 (96). 

(7) S. 82, ante^ 

(8) Qurusami v. Kavtri, 14 M. L. J. 

485. 

(9) Satish Kantah v. Saiish Chandra 
24 C. W. N. 662; 65 LC. 689. 


MORTGAGE. 


l.'jiU 


s. 101.] ' . 

recitals were false and that the first inortgugc was still due, paid it oH', aiid 
sought to use it as a shield ugaiust the second mortgagee; lie was lu-ld 
entitled to do so.<^) So where some members of a joint family collusiv< l\ 
suffered a decree in execution of which some portions of the family lands 
were sold the other co-parceners were held entitled to get tlie whole sale set 
aside and recover their share of the property without being compelled to jja\ 
any portion of the debt for which tlie sale was made. In other words a 
fraudulent purchaser has uo right to subrogation. 

2267. There cun be no merger where the remedies in the two securities 
(8) Eemedies are not co-extensive. Thus, where the debtor executed a 

must be co-exten- promissory note specially registered under a Bengal Act.^'^) 

and on the due date of the note the creditor renewed it in 
consideration of the debtor securing the debt by an assignment bv way ol 
mortgage of his certain landed property, it was held that the creditor s 
summary remedy on the note was unaffected by the mortgage. 

2268. Although the section is generally worded it is obvious that a 

ffl) Mortgagor l>(-*»‘son paying off an incumbrance in 

«xcepted. pursuance of a legal obligation cannot set it up against a 

subsequent ineumbrauee of his own creation. He is bv 
contract liable to discharge all incumbrances cre.ated by him. and ncitlu r 
he nor his heirstS) can therefore hy paying off a mortgage stand in the 
mortgagee’s place aaginst other incumbrances.(6) Where, therefore the 
purchaser of equity of redemption retaimd a portion of the purehase-nionev 
to discharge two mortgages on the property of which he paid off the first 
he could not use that mortgage as a shield against the subsequent mort^ragee 
whom ho was bound to satisfy.(’> The case would bo no different if th<- 
purchaser was the prior niortgagoc*.(8> In such cases the purchaser is 
only the mortgagor’s hand for payment of the mortgage-money. The owner 
executed two consecutive mortgages in favour of A and B. ' A. tlie i)rior 
mortgagee sued on his mortgage without impleading B obtaining a decree 
for sale which lie assigned to owner’s brother C. B then sued on his 
mortgage, and obtained a decree f<ir sale subject to prior mortgage. C 
died leaving tlie owner as his sole lieir- whereupon B executed his decree 
free of A'x prior mortgage oo.itcnding tliat there hud been the merger of 
.-r« mortgage, which the court held to be the ease because the mortgagor of 
two or more mortgages could not. by i>aying off tlie prior mortgage defeat all 
other mortgagees, creations of his own. hy holding it up as a sliield against 
their cli>im.(9> So where the first iruirtg igec had hy bir. own laches forfeited 
his priority against the second mortgagee, an auctioi-. purchaser of the 
propiTty mortgaged to him in execution of a decree passed on his mortga<»c 
cannot in a suit by the prior mortgagee on his own mortgage set up tliat 


(1) H<tr Shytim v. Shy<tm TaiI 43 (’. «!>. 

(2) Nndhiimuiii v. Apnu Odmjan 4K l.C’. 
700 . 

(3) S. .^2. none. Aol. XX of ISHO. 

(4) Ititm Oopfd V. lilaquitre, 1 
to. C.) 3B. 

(5) Herbert’« oaiie 3 Rep. 1U>; 70 K.R. 
047; Darby’s estate (In re) (1007) 2 (Ti. 
467 (470). 

(6) Per Chittv. J.. in PUtU v. .\ftiuM. 
27 Ch. D., 240 (251); Padnnilh lirim 


\ar,n„ 37 A. 474 (4«4) P.C. Mnmappn 
V KriMhnappn. 20 M. 113:/5rrtAm v. 
Artnuyfiihayee. 10 l.C. (Mad.) R77 ; Brninw 
.Vurnr, Ia,1 13 A.L..T.. 307; Har S^,rw, 
Shyfitn Ltd 43 C. 00 ; Mhd. Mohain Mhd. 
Ahtd 22 O.C. 72: 52 l.C. 150. 

Shynm v. Shyam Lot 43 (\ 

(8) (Jfin/fiftppa v. Jannri 45 M T ! 
im: (1024) M.I03. ‘ 

(ft) BofJntt V. Murari Ltd, 37 A. 30». 
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|»lta In dft'eal liis iiiorlgH^'e, sinc'f being tiie purcliaser of tbe equity of 
redeiuptinii lie was liable to diijeliarge all incumbrances irrespective of their 
priorities.And the same rule would appear to apply to the purchaser of 
tile eijuity of redemption and bi.s representatives,(2) the latter because they 
are presumed to have notice of the incumbrances, and the former because 
if he were permitted to bold up tbe prior incumbrance against the puisne 
incumbrancer the claim of tlie latter would be defeated.But where the 
mortgagor pay off a debt for whicb be was not personally liable but which 
was a paramount charge on the estate wlien it came to him then he has a 
case for contribution/®* so has also the heir in respect of a charge which 
he holds in his own right. So wliere an estate was devised to .4, who, in 
liis own rigid had a charge on it and he afterwards bought up an incumbrance 
on the state, dated the loth Jlarcli 1842, amounting to €U,o55 for £2,000 
he was held entitled to the full amount as against t’ e later in incumbrancer 
on the estate.^5) As the Privy C'«^uncil puts it “This rule would not apply 
if the owner of the property had convenanted to pay the later mortgage 
debts or was under a personal obligation to pay it.d* 


2269. Since the rule here enacted does not create any charge apart 

from that already existing, it follows that tbe charge-holder 
(10) Liimtation, incumbrancer will be entitled to no variation in the 

period of limitation allowed to him under the general law. Consequently, 
ids suit will be entitled by articles 132 or 135 of the Limitation Act calculated 
from the date of the accrual of the causes of action as therein specified. 
i.c.. in the one case from the date the money sued for becomes due, and in 
the other case from wlu'n the mortgagee becomes entitled to take 
possession. 


Notice and Tender. 

102. Where the person on or to whom any notice 

or tender is to be served or made under this 
chapter does not reside in the district in 
which the mortgaged property or some part 
thereof is situate, service or tender on or to an agent holding 
a general power-of-attorney from such person or otherwise 
duly authorized to accept such service or tender shall be 
deemed sufficient. 


Where the person or agent on whom such notice should 
be served cannot be found in the said district, or is unknown 
to the jierson required to serve the notice, the latter person 


(1) Padurath v. Pam yara im 37 A. 
474 P.C. 

(2) Bi'fse/isirar v. Lola Sarnnm Singh. 
6 C. L. J., 134: following Pajaram v. 
KrMnasami. 1() M. 301 ; HnmiUon v. 
Royse, 2 Sch. & L., 315 ; Roddy v. IVUliamjf. 
3 Jones and La Touche. I. 

(3) Ib., pp. 138. 139, 

(4) Darby's estate (In re) (1907) 2 Oh. 
467 (469, 470) explaining Ker Vr Ker Ir. 
R. Eg. 15. (27). 

(5) Davis V. Barrttt. 14 Reav. 452 : 51 


E.R. 394 ; following Forbes V. Moffatt 
18 Ves 384 : Clarendon (the Earl of) V. 
Barham 1 and Coll. C.C. G88: but see 
Monks V. WhiteUy, (1912) 1 CIi. 735 (756). 

(6) Malireddi v. OopnUt Krishnayya 47 
M. 190 (195) P.C. 

(7) Jamilttnnissa v. Pifambnr Das 11 
A.L.J. 127 : 18 LC. 704. 

(8) Mahomed Ibrahim v, Ambika Pershad^ 
.39 C. 527 (568), P.Ck; Deputy Commis* 
sioner Sukhanandn 17 O.C. 38; 23 I.C. 
448. 
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may apply to any Court in which a suit might be bnnight 
for redemption of the mortgaged property, and such Court 
shall direct in what manner such notice shall l)e served, and 
any notice served in compliance with such direction shall 
be deemed sufficient. 

Where the person or agent to whom such tender shoul{l 
be made cannot be found within the said district, or is un¬ 
known to the person desiring to make the tender, the latter 
person may deposit in such Court as last aforesaid the 
amount sought to be tendered, and such deposit shall have 
the effect of a tender of such amount. 


SYNOPSIS. 

Parngtaphsi 


2270. Analogous Lau\ 

2271. Principle. 


2272. ileauing o/ 

2273, Noiict and Tenders, 


2270. Analogous Law—Tliis sL-ctioii geiicrallv follows tlie followin*' 
provisions of the English (!onvo\;incing Act.O) ® 

67. (1) Any notice required or riutiK>ii/ed by tliis Act to be served shah he 
in writing. ^ 

(2) Any notice required or authoi-i/ed by this Act to be served on lesser 
or mortgagor shall be sufficient although only addre.ssed to the lessee or 
mortgagor by tliat designation without his name, or gc-ueraliv to tJ e nerson 
interested, without any name, and notwithsUnding ll.at aiiV person u. in- 
affected by tho notice is absent, under disability, tinborn. oi^ unascertained 

(3) Any notice required or authorized by this ActI to bo served shall be sufficiently 

f .1““ place of abode or business, in ihi 

I nited Kingdom, of the lessee, lessor, mortgagee, mortgagor, ©r other 

person to he served, or. m case of a notice required or authorized k> be 
«rved on a lessee or mortgagor, is affixed or left for him on the land or anv 
houM or building comprised in the lease .,r mortgage, or in case <,t i 
mining-lease, is left for Uie lessee at the offic e or counting-house of the mine^ 

(4) Any notice required or authorized by this .Ut to be served shall also 

sufficiently served, if it is sent by post in a registered letUr addressed 
to the lessee, lessor, mortgagee, mortgagor, or other person to be served bv 
name at the aforesaid place of abode or business, office, or countine-house 
and if the >«ttcr is not returned tlmmgh the post office, tindelivere^d; and 
that service shall be deemed to he made at the time at which the reeistered 
letter would in the ordinary c'oiir&e be delivered. ® 

(5) This section does not apply to notices served in the proceedings in the Court 

'”7 f"-" i’*' '>• »■ ■■ 3 ™,l 3. r. 0 of tho 

Lode of I ivil Prncodiire. rt-lating to the service <if summons. 

2271 P^clpl* -Thc r.-uoon for insc-rtiiiK this and the next section is 
thus explained hy the Law ( omniiKsioner.s;—\Ye all think th^ the bill 
should contain provisions as to serving notices and making or accentiiK^ 
tenders and deposits under this chapter, when the person concerned is non" 
resident, or unknown, or incompetent to contract. These provisions are 


\ 


(1) 44 ft 4ft lets, c. 41s 



1536 TRANSFER OF PROPERTY. [S. 102, 

novel; but they are suggested by difficulties which have occurred in 
practice. 

2272. Meaning of Words.—“ District ” is nowiiere defined in the Act. 
Probably it is intended to be used in the same sense as in section 2 (4) 
of the Civil Procedure Code, where it means ” the local limits of the 
jurisidiction of a principal Civil Court of original jurisdiction and includes 
the local limits of the ordinary Civil Jurisdiction of a High Court. 

Service or Tender. —The General Clauses Actt^) thus defines the 
meaning of service by post: “ Where any Act of Governor-General in 
Council or Kegulation made after the commencement of this ActW authorizes 
or requires any document to be served by post, whether the expression 
■' serve ” or either of the expressions “ give ” or “ send ” or any other 
expression is used, then, unless a different intention appears, the service 
shall be deemed to be effected by properly addressing, pre-paying and post¬ 
ing, by registered post, a letter containing the document, and, unless the 
contrary is proved, to have been effected at the time of which the letter 
would bo delivered in the ordinary course of post.”(S) It is, however, to be 
noted that the Act is not retrospective and would not, strictly speaking, 
regulate the section, there being no corresponding provision in the older 
Acts(®) which by the enactment of 1897 are wholly repealed. 

“ Holding a general -pow-er of attorney:” i.e., he need not have been 
specially empow’ered to accept such service or tender. 

“ Or duly authorized:” i.e., he need not be generally empowered. 

Such Court shall direct:” It is obligatory on the Court to order 
in what manner such notice shall be served. The Court on proper grounds 
shown may, it is conceived, order the substituted service of such notice as 
provided in’ section 82 of the Code of Civil Procedure. 

2273. Notice and Tenders.—^This section may have to be resorted to 
whenever any notice or tender is to be made “ under this chapter.” i.e., 
the provisions of the chapter relating to mortgages of immoveable property 
and charges. Such a necessity may arise under sections 60, 69 (1) and 
(2), 73, 74 , 79-and 83. Under tiie first paragraph the notice or tender may 
be served or made upon (a) the agent generally empowered, or (b) upon 
one specially empowered to accept such service or tender. 

If such a person cannot be found in the district, or is unknown to the 
person desiring to serve the notice, such service may be effected under direc¬ 
tions of the Court which could have taken cognizance of the suit for redemp¬ 
tion. Under the second paragraph, the Court is only to direct the manner 
in which service of notice is to be effected. But if n tender has to be made 
then the procedure prescribed in the third paragraph must be followed. 
Under this paragraph a deposit made into Court is deemed to be a sufficient 


(1) Report, dated 15th November 1879, 
p. 36, 

(2) But this definition will not hold good 
in the case of Scheduled Districts —Bam 
Ratan v. Ldia Parsed, 17 A. 483. 

(3) Act X of 18fl7. 


(4) The Act came into force on the 11th 
March 1897, the day it was passed. 

(5) S. 27. 

(6) General Clauses Acts (I of 1868 and 
I of 1887). 
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tender of the amount, it bei’ig then tbo dutv of the Court to iiifonu the [*arty 
concerned of 

103. Where, under the provisions of this chapter, a 
„ , , notice is to be served on or by, or a tender or 

01 by persoB in- cieposit made 01 ’ accepted or taken out ot 
competent to con- Coui't by, any pci’son incompetent to coiitract, 

such notice may be served, or tender or 
deposit made, accepted or taken, by the legal curator of the 
property of such person; but where there is no such curator, 
and it is requisite or desirable in the interests of such person 
that a notice should be served or a tender or deposit made 
under the provisions of this chapter, application may be 
made to any Court in which a suit might be brought for the 
redemption of the mortgage to appoint a guardian ad litem 
for the purpose of serving or receiving service of such notice, 
or making or accepting such tender, or making or taking 
out of Court such deposit, and for the performance of all con¬ 
sequential acts which could or ought to be done by such 
person if he were competent to contract ; and the provisions 
of Chapter XXXI of the Code of Civil Procedure^®’ shall so 
far as may be, apply to such application and to the parties 
thereto and the guardian thereunder. 

SYNOPSIS. 

Paragraphft . 

2-274. Analogous Law. 2275. Principles 2276. Meaning of Words. 

2274. Analogous I*aw.—This section which is supplementary to the 
Inst section does not empower the Court to issue a notice, hut it merely 
prescribes a procedure which it must observe in the service of n notice w'here 
It has otherwise power to issue ib. 

2275. Principles.—The section provides for the case of incompetent 
mortgagors or mortgagees who arc empowered to act through their legal 
curators, and it provides that if a person is not represented by the legal 
curator, then the Court may. on the motion of the other party', appoint a 
guardian ad litem for the limited purpose set forth in the section that is 
Jo »ay. to give or receive notice, or to make or receive tender or deposit of 
the inortgage-money or to do other acts germane thereto. The procedure 
laid down for the appointment of a guardian ad Ulmi is prescribed in o ^9 
rr. 1—1ft of the Code of Civil Procedure. It is to be noted that the Court 
IS empowered to appoint a guardian ad Utem. only when “ it is requisite or 


!l.? v ot ms*’. 


(1) Bee n. 83. atUe. 

(2) ThU reference to Cli. XXXf of Act 
X of 1877 should now be read os Applying 

40 
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desirable ht tliv inteic^sts " of the incompetent person, that is to say, when 
in the opinion of the Court it would be for the benefit of the incompetent 
person. In any other case, the Court nn*ay not act under the section, ana 
then it would be necessary to institute a suit, for which the Court would 
have to appoint a guardian ad Ufcm under the same chapter of the Lodi*. 
after which the powers of the Court will be no longer circumscribed as when 
acting under the present section. The powers here conferred on the Cour 
are primarily intended to notify a tender or deposit of the mortgage-money 

to the mortgagee. If the latter is a minor, it is the duty of the mortgagor 

to Ket the Court to appoint a guardian ad litem for him as a preliminary 
proceedings under, section It is apprehended that as a matter ot 

judicial precaution the Court will, before appointing a guardian, under this 

section, adapt itself to the more general provisions of o. 32. r. 3 of the Code 
of Civil Procedure. 


A legal curator may be appointed as provided in the Cuardian and 
Wards Act(2) or any other law expressly saved by section 3 thereof. 

2276. Meaning ol Words.—This section is ill-drafted. The section 
opens with ■' a notice is to be served (m or by, but later on 
cized seem to have been dropped out after such notice 

after which they must be now understood, */ ‘ W 

strued, the section would be illogical as it would then read thus. \Mierf 
a notice may be served on or by . . any person incompetent., su^ 

notice may be served.by the legal curator, &c or a 

made " The word " made must be taken to refer to both tender 
and " deposit " "Accepted" refers only to “ tender." and ‘ taken out 
“n refe^Tnothing she but to .the " deposit ", made in Court. 

"Any verson incompetent to contract:" as a minor, nu idiot or u lunatic 
or other persons labouring under a legal disability as for example, a pereon 
who is uSder the managenumt of the Court of Wards. Persons compefenf 
to contract arc those enumerated in section 11 of the Indian Contruct Act 
/og 3 Q 1 _ 31 ^).) Those excluded from the section are persons doomed incom¬ 

petent to contract by themselves. 

" Chapter XXXI " (now Order 32) relates to " suits by and against 
minors and persons of unsound mind." The chapter consists of rules 1 to 

16 both inclusive. 

104. The High Court may, from time to time, make 

rules consistent with this Act for carrying 
power to mrte qj. the Court« of Civil Judi- 

catiire, subject to its superintendence, the 
provisions contained in this chapter. 


2277. Analogous Law. 
2279. Principle. 

2281. Meaning of Words. 

2282. Rules framed under 

8. J04. 


SYNOPSIS. 

Paragraphs, 

2283. Calcutta Rules 
{applicable to 
the Original S 'de). 
2283. notice under S. 83. 


•2286. Botnbay High 
Court Butts. 
2287. Mad: as 

CourtRules. 


(1)' Shiva Hath v. AfanoAor, 16 O. C. 261. 


(2) Act Vin of 1890. 
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22SS» fi .—iSitnpU Mort' 
gagts and chcrgeft 
Suite Jar eale. 
22S9, Suite Jor Rtdtmp- 
tion. 


SYNOPSIS -C’o«cW. 

Paragraphs* 

•.'290. C .—English tnorl- 
gagts and mort- 
gages bg Condi- 
lional sale. 


■'29J. iiuits for Redemp¬ 
tion. 

2292. D.—Deposit in 

Court of AJort- 
gage-monega. 


2277. Analogous Law.—This section enables the High Courts to make 
supplementary rules to cary out the provisions of this chapter. The pro¬ 
priety of delegating to the High Courts the power of legislation may be 
questioned, but its legality is unquestionable. Indeed, some of the rules 
fratned under this section have given’rise to a lively controversy as to whether 
the High Court's have not gone beyond the terms of the section in framing 
some of the rules.It Las been held in Madras that the power to make 
rules here conferred must be read as subject to section 15 of the Charter 
Act.( 2 ) which (subject to sanction of the Governor-General or of the Governor 
in Council) confers on the High Courts the power to make and issue general 
rules for regulating the practice and proceedings of all Courts subject to its 
appellate jurisdiction. The rules to be framed under this chapter would not 
be those by which the High Court would be itself guided in the exerci^^e of 
Its original jurisdiction, which is regulated portly by the rules of the old 
Courts of Kquity in England, jiartly on the present piaetice of the Courts 

T wVf by the provisions of this 

Act.(i) In cases decided under the last Code the Caloulta High Court held 

fri'iiicd uudiT this section had the effect of superseding 

^ o^Q^< 4 ! <b*Te was no necessity of a notice as required 

WvTk course now tliat the processunl sections of the Act 

have been relegated to the Code of Civil Procedure, therr will »>e no occasion 
fer a similar eonflict in futnr.'.(6> occasion 

on rules of procedure is also conferred 

bv the PovJ '‘‘'a Civil procedure, t^) and 

held in Mnyirfltt trt hn oi \ powers here conferred have be^n 

that the Rich f'ouH h s‘'C‘»on 15 of the Charter Act which provides 

rec.ilatinJthr general rules for 

proceedings of all Courts which may be subject 

sistent with ih provided that the rules so made are not incon¬ 

sistent «,th the provisons of any law in force, .and shall, before they are 


ffti ^9?’ ^1*^- l^f**^lldhnr V. Anand 

Nath v. Kali 

Churn. 25 C. 70S, P.B. 

(2) 24 At 2fi Vicl.. c. 104. 

(S Mathruoeh v. WaikifUf. I C-L..!.. 31. 
!; ^ 5 l.C. {C. lOI). 

-.li rl TT f<^»owiiiK caam decidad under tho 
Old havff, tl^refore, ceaned to have any 
prncttral value in view of the chan(;e in 
the l^w—Alikunnieea v. Rc&p Lai, 26 C. 


133: Ktdftmaih v. Knlichum, 25 C. 703* 
F. B. ; HoJten AH v. Ahdul. 5 C.W.N. 
102 ; iVAi/<im Kitihen v. Sundur, 31 C. 373 | 
Keshah V. Rojendra. 5 J. C, 101 ; Marinh 
Chandra v. Jagohandhu. 12 C. W. N. 283; 
Bipin Behary v. Jotindra Nath. 14 C.W. 
N. 1019; ^oUikarjunadu v. ^ngcfnurii, 
25 M. MV» F. B. ; Jlfvr/toAar v. Anand 
Boo, 25 B. 418. 

(6) Act V. of 1008. 

(7) 24 & 25 Viot., c. 104, a# 15. 
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issvu’d. liavc ivci-ived tin* sanction of the Governor-General in Council or 
of ilk* (iovernor in Council of 'Madras or Bombay as the case may be.tb 


2279. Principle.—This section empowers the High Court to make rules 
tor tile cllicient working of the provisions of the Chapter on Mortgages and 
('hargcs. The section is not directory and leaves the framing of rules en¬ 
tirely to the High Courts’ rliscretion. In the absence of rules the procedure 
to he followed in carrying out the provisions of the chapter would be pre- 
suniably that laid down in the Code of Civil Procedure, but only in so far 
as it is consistent with this Act.(2) Thus, for example, the procedure of 
the Code which allows the judgment-debtor to purchase back his property 
after sale under o. XXI, r. 89, has been held to be inapplicable to a sale 
ordered under section 89 under which the judgment-debtor is not entitled 
to redeem after the decree is made absolute against him.W As Maclean, 
C.J,, in one case observed: “ Under section 89 of the Transfer of Pro- 
})crty Act, if an order for an absolute sale be passed, the mortgagor’s right 
to redeem and the security are extinguished, and the proceeds of sale are to be 
applied according to the provisions of section 88 of the same Act. Those are 
the mortgagee’s rights under that Act. But if section 210-A (now o. XXI, 
r. 89) of the Code is to apply to such a case, the mortgagee’s rights are 
materially affected as are those of the purchaser, since after the sale has 
boon juade, tho mortgagor on certain terms, may yet redeem his property. 
In other words, the period for redemption is substantially extended. 

It was also thrown out in the same case that if a High Court were to make 
a rule applying section 31()-A of the Code to a sale made in execution of a 
inortgage-deereo. it would bo ultra vires, being as it would be, inconsistent 
with the provisions of this .4ct. But in this view the Calcutta High Court 
stood alone, for the contrary had been maintained by the other High 
Courts (8) it being assumed in several cases that not only section 310-A hut 
section .311 of the Code was applicable as well to sales of mortgaged property 
as to sales in execution of simple money-decrees.(» And this is the view 
now enacted in o. XXI. rr. 89 and 90. of the present Civil Procedure Cndc.U' 


2208. In a recent case arising out of the construction of the fourth 
BuleW of*the Calcutta High Court Circular Order No. 13, dated 27th April 


(1) MaUikarJuuadu v. Lifif/atnur/i. 25 M. 
244 (271). r. B. ; Queen v. Meares^ 14 

B. L. Rm 106 (112). Similar powers have 
been confen-ed by the Bengal Patent. 
1865, s. 37 ; The Royal Charter Act. 1861 
(24 & 25 Viet., c. 104). s. 15. generally 
empowers the High Courts to l>e consti¬ 
tuted thereunder to frame rules of practice 
for subordinate Courts. 

(2) Dakhina Mohan v. SHmafi Basumati, 
4 C.W.N., 474 : Roja Ram Singhji v, Chunni 
Lai 19 A. 205 (208). 

(3) Kedar Nath v. Kali Churny 24 C. 
703 (708), F.B.: overruling Ashraf AH 
V. Net Lai 23 C. 68 ; distinguished in 
Dakhina Mohan v. Srrfnali Basumatiy 4 

C. W.N., 474. 


(4) Kedar Noth v. Kali Churuy 24 C. 
703 (708), F.B.; Nitya Nanda v, Hiralal 
5 C.W.Nm 63 : but contra in Dakhina Mohan 
V. Sriniati Basumatiy 4 C.W.N. 474. 

(5) Tirumal v. Syed Dastaghiriy 22 M. 
286; Mallikarjunadu v. Lingamurti, 25 M. 
244 (273, 274) F. B.; in which the scope 
of this section is discussed (see pp. 
270—273); Krishnaji v. Mahadevy 25 B. 
104 ; Raja Ram Singhji v; Chunni Lai 
19 A. 205. 

(6) Birj Mohan v. Rai Uma Nathy 20 C. 
8, P.C.; Mahomed Meera v. Sarvisjy 23 M. 
227, P.C.; explained in Mallikarjunadu v. 
Lingamurtl 25 M. 244 (276), F.B. 

(7) Act V of 1908. 

(S) Printed under s. 89, ante. 
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1892, by which section 304 to 309 were made applicable to proeeediiigti 
subsequent to sale under a mortgage, it has been held that although secti^m 
588 which allow' an appeal from orders passed under section 312 of the Code, 
was not incorporated as a rule, still the procedure in all cases being mutaim 
mutandis the same, as is prescribed in the Code, an appeal would lie in the 
same way as in the case of any other order made under that section/^' 

There is a considerable diSerence between a rule and an enactment, for 
while the Court may canvass the former and determine whether or not it 
is within the power of those who made it, the Court cannot canvass in the 
same way the provisions of an Act.<2) 

2281. Meaning of Words. —The tonn " High Court " is defined tc. 
mean the highest Civil Court of appeal in any place.In the General 
Clauses Act of 1897,W the term is thus defined: “ Higli Court used with 
reference to CivU Proceedings, shall nujan the highest Civil Court of appeal 
in the part of British India in which the Act or Regulation containing the 
•expression operates.’-(5) Hence besides the Chartered High Courts the 
Chief Courts of the Punjab and Lower Hurinah, the Judicial Commissioner’s 
Courts in the Central Provinces and Oudh are • High Courts ” within the 
meaning of the section and competent to make rule thereunder “ A/aw ’ 
i.c.. the section is enabling, and does not oblige the High Courts to frame 
rules pursuant to its provisions. 


*• Consiaienf iciih this Art : " i.c.. so far as the rules framed thereunder 
•do not affect the proceduri* already prescriiied to its provisions. 

2282. Rules framed under s. 104.— Witli the exception of the Hi-l. 
Courts at Calcutta,(6) Bombay.<’) Madras(8) ami Rangoon^) which h’lve 
framed or adopted the following niles.(io> the rest of the High Courts have 
not availed themselves of the pow«Ts conferred upon them by the section 
.Ml these rules wore framed and have lieen adopted bv the Calcutt i 
Court; and have also been adopted by the Madras High Court. ' 

2283. Calcutta Rules.—(Applicable to the Original Side). 


Application 
under a. 83. 


1. Kvery application under section 83 shall be made 

by a verified petition, stating the facts. 

2, Unless otherwise orden-d. then, shall l... paid into Court, in addition 

to he sum deposited under section a3. or any subsequent 
section of the Act a sum sunieient to provide^for the fees 
and charges «.f the Aecountant-noneral and the Bank of 
Bengal, and for the mortgagee’s costs of obtaining nay- 
rmmt out of ( ourt ; and also where such payment is neide 
under section 83 of the Act, ond n transfer 

E,}.) Cl.. XXVIII 

(7) IVintocI poMf, 

{S) Tiiem. rales were first pul»li8lied i„ 
sapoloment to the Fort Si. Oeor,,e 


Ptyment into 
Court ot cost« and 
•expenses under 
a. 83. or any sub¬ 
sequent section. 


(1) iMtkhirut Molutn v. SrinuUi HuMiimnti, 
4 C.W.N., 474 ; (iiatirKniiKhiiiK Keilar XtUh 
V. Kali (.'hum, 2r> C. 703. F.». 

(2) litAlUule of Falml .Agent v. hirk irt^Mt, 
flSmi A. C.. 347 (.3«0). 

(3) S. 2 (II). (joneral ChiiuwM Act (I of 
18ft8). 

(4) Act X of 181)7. 

(ft) 8. 3 (24). 

(A) Theae rulea were first puhlislied in the 
•Caieutta OnxUU, dated 6th Ausust 1884 
have been since amended and printetl 
m Rechle'a Rolee and orders of llte 


t 

* - • -w % ^ t/S s 0£_ 

7m «« P- 29. 

(9) Printed post. ‘ 

(10) /fc/rf. 

11*^ J*'*’were added 
witl, effwt from 1st Aiiipist 1910. In tlie 

c ase of an Kquitahle deposit of title-dmls 
tio tran>ifer m neoeesorv. 
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:i further sum to provide fur the mortgagee’s costa of transferring the 
Cost to be estl- property, and causing such transfer to be registered, 
mated and c®rti- such costs to be estimated and certified by the Taxing 

Officer. 


Older for pay¬ 
ment of money 
into Oourt under 
8. 83. 


3. Every order for payment of money into Court, 
under section 83 of the Act, shall specify the sums to be 
paid, and the purpose for which each sum is intended. 


Service of notice 
under s. 83. 


4. Unless otherwise ordered, the applicant or his 
attorney shall serve, or cause to be served, the notice to 
be given under section 83, of the Act. (Form No. 5.) 


Notice of payment 
Into Oourt under 
0. XXXIV of the 
Oode. 


5. Where money is paid into Court under section 
o. 34, r. 2 of the Code, or under any subsequent rule of 
that order, the person making such payment shall f'rth* 
with give written notice thereof to the person or persons 
on whose account such payment is made. 


6. Every application by a mortgagee to obtain payment of money out 
Application for of Court shall be by a verified petition. 

payment of money 
out of Court. 

7. FI very application un«ler the last prec<*ding rule shall be on notioc 
Such application lo the person by whom, or on whose behalf, the money 
to be on notice. was paid, or to liis attorney, unless the Court shall think 
fit to dispense with such notice. 


8. Unless otherwise ordered, whenever any notice, or order, is served 

Affidavit of under the .\ct, or under this chapter, an affidavit in proof 

se^lce of notice or ouch service, shall be filed as soon as possible thereafter, 
order. 

9. Where it shall appear that previous to any payment into Court 
Costs of mort under section 83. of the Act. or under o. XXXIV. r. 2 

of the Code, or any subsequent rule of that order a 
sufficient tender was made to, and refused by. the mortgagee, he shall not 
be, allowed to obtain payment of the amount deposited in Court to meet his 

claim, without deduction of the fees and charges of the 
where^^^^Tendcr Accountant-General and the Bank, nor shall he be allowed 
refused. obtaining such payment. Except as sforrsaid, 

or where otherwise ordered, the mortgagee shall be allowed 
all costs properly incurred by him. 


10. Where through default on the port of the 
, , , mortgagee it becomes necessary to obtain an enlargement 

^ dlsaUoweT ^^XIV. r. 3 or r. 8 ^f the Code, no 

interest shall be allowed for the enlarged time without a 
special order in that behalf. 


11. On an application for payment of money out of Court, under section 

83. of the Act. or o. XXXIV, of *he C'^de. by a nr^r^gege®, 
Q . ^ who has complied with the orders of the Court and tbo 

rnont of money^out of the Act and of the rules made in this behalf 

of Oourt. ®o as they relate to him or aoply to bis cose, and has, 

when required so to do. transferred the property and 
possession, free from incumbrance, and caused such 



fl. 1U4.J 


MORTGAGE. 




transfer to be registered, and uccovmted for the documents of title wliiub 
were held by him, the Court shall make such order or orders us to it shall 
seem fit for the dispK>3al of the cHpital sum and interest thereon, and of the 
fund for costs and expenses. 

12. Kvery final order for foreclosure, directing that possession of ilie 
ieciUJ In final property be given t«) the mortgagee, shall be drawn up 

lor lore- with a recital of the pr«‘Uiniuary decree and the proceedings 
®*®*®**’ had thereunder, and with a full description of the propertv, 

and with a full description of the propertv. in u schedule at fool of or 
annexed to the decree. 

13. Every enforceable order made under section H3. of tlie Act, may 
Order under e. enforced under the provisions of the Code and shall, for 

M how enlorced. ^hat purpose, be deemed to have been made in a suit 

instituted under that Code. 

or report of the Registrar or other referee stating 

«ge Sat “ be mortgage suit shall, on 

countenlg&ed by contiimed by etHuxion of time or otherwise, be 

s Judge, submitted in nn open court to a Judge, m order that it 

. I YVVTvr countersigned by him and the period for payment 

FMiod ^ the Cede shall run from the date of such 

m*nt ?ron. whe^to ;=^t.nter-signalure. wh.cdi shall be deemed to be a deelai-a- 
run. of the amount under the provisions of the said rules. 

j ( 2 , reference is made in this chapter is in Appendix 

2284. The following Circular Order regulates the procedure of the 
t'ourts subject to the superintendence of the High CourRS);_ 

(1) An application under o. XXXIV. r. 5 (2) shall be made by n.eans 
of a verihed petition slating the facts. 

(2) If the Court passes an order directing that the prouorlv or riw 

of It. ahall bo sold, it shall issue a Proclamation of Sale and cause it^to be 
served m the manner provided by the (’r>de of Civil I'rocedure for the service 
of Proclamation regarding the sale of Immovable Property. 

.S'i} XXI. rules 39, and 71 to 73, both inclusive, of Ibe Code of 

Civil Procedure, shall apply to such sales. 

(4) Sections ()5. Oti and 74. and rules 82 to 88. and 90 to um 
ineluKive. and order XXI, of tiie Code of Civil Procedure, simll applv to 
proceedings sutfhequenl to sale under u mortgage 

<Jivii Procedure, but they ^%X.d “.si 

relereiiree as are now rec|uisile. ^ m the 


' ill 


(1) Ueui^nutfNl an “ oilier ulMoliite 
a. 87. 

(2) ODiUt«a; Md Hertite'a Rule* and 
Order* of the OriKinal Hide (2nd Kd.». 

(3) f’alruUa Ontette. 13th April 1S92. 


p. 414. amended in 1018, aee I 
Rulee and Circular Oniern n. .3», 

(4) Itn^, 13th April 1H»2 (I»t. I. p.414). 
.Wm Ooz^ae. inth .\pril lMft2 (Pc 111 . 

|>. Z/JJ, 
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2285. Notice under s. 83 —In ihe High Court of Judicaiare at 

Fort William vi Bengal, Ordinanj Original Civil Juri8dictio7i. 

To li. 

Whereas A has, under section 83 of Act IV of 1882, deposited in Court 
Us 1,00,000 as the amount remaining due on a mortgage to you, dated 
the day of 19 and Rs. 106 for the commission and charges 

of the Accountant-General and the Bank of Bengal, and Rs. 500 to provide 
for such necessary costs and expenses as you may incur and whereas it is 
alleged that a sufficient tender was previously made to you. You are hereby 
informed that the Court, upon being satisfied that you have retransferred 
the property comprised in the said mortgage and [where B is m possession] 
delivered up possession thereof to the said A, and have also delivered up 
to the said A, or deposited in Court or accounted for, all documents in your 
possession or pow'er. or for which you are responsible relating *2 
property, the Court will make such order as to it shall seem tor 
payment to you of the said sum of Es. 1,00,000 [less where a tender was 
made, the commission and charges of the Accountant-General and the Bank 
of Bengal] with all costs and expenses to which you may be entitled. 


Dated this 


day of 


19 


(3> 


Registrar. 


2286. Bombay High Court 

jurisdiction of the Original Side in the High Court of Bombay. 

I In these rules unless there is something repugnant in the subject 
or context ‘‘ mortgagor ” includes every person entitled under a decree 
otherwise to redeem the mortgaged proper y, 


mortgagee " includes every person entitled under a decree or otherwise 
to the righS Zt the mortgagee. 

TT The mortgagor making a deposit or a payment into Court mder 
Chapter IV of the Act shall file a verified petition stating the facts of the 

case. 

III. Unless otherwise ordered the mortgagor shall, in addition to the 
amount due, deposit or pay into court a sum sufficient to provide for 

(а) the mortgagee’s costs of obtaining payment out of Court; 

(б) the mortgagee s costs, when the payment is mtfde under section 

83, of the Act, or executing or registering (1) a reconveyance 
in the case of an English mortgage, or (2) an acknowledgment 
of the discharge of the mortgage together with costs; 
and, 


(c) the interest to which the mortgagee may be entitled under the 
second para, of section 84 of the Act. 


4 


(1) Also printed under s. 83. 

(2) Altered from 188. 

(3) See supra. 

(4) Bombay QazttU, 18tb September 


1891 : since amended and printed in 
(1909) Pt. I.: and also the Bombay High 
Court Manxial of Civil Circulars (1925/ 
Pts. 46, 47. 
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IV. The Court hy endorsement on the mortguyor s petition mav order 
the deposit or payment be received by the Nazir. Such order shall specify 
the several sums to be deposited or paid, and the purpose for which eaeii 
sum is intended. 


V. The mortgagor’s petition shall bo entered in the Kegister of 
Miscellaneous applications requiring judicial enquiry. 

VI. Unless the mortgagee has already pul in his iij>pcaranee, the ( ourt 
shall issue a notice of the deposit or payment to the mortgagee requiring 
him to deposit in Court on a day to be fixed by it all documents in his 
possession or power relating to the mortgaged properly and also the mortgage 
deed when such payment is made under s. 83 of the Act. 

VII. Subject to the provisions of s. 102 of the Act, the notice shall he 
served and its serving shall be proved in the manner described by the t ode 
of Civil Procedure and Civil Circular Orders. 


VIII. Every application by the mortgugee to obtain |)a.Mnent of money 
out of Court shall be made bv a verified jietition accompanied by such of 
the documents mentioned in "Rule VI as have not been deposited in court 
and, wlien necessary, by a draft deed of reconveyance of the mortgaged 
property or acknowledgment of discharge of the mortgage as the ease may 
be. 


IX. The mortgagee applying for payment of money deposited under 
8. 83 of the Act shall be required, if necessary, to deliver up possession of 
the mortgaged property to the mortgagor. 

X. Every enforceable order under s. 83 may be enforced under the 
provisions of the Code of Civil Procedure and shall, for that purpose, be 
deemed to Jiavo been made under a suit instituted un<ler that Code. 

XI. The provisions hereinbefore contained as to a mortgagor and 
mortgagee shall, so far as mav be. respectively apply 

immoveable property subject to a charge (as defined under s. 100 of the Actj 

and the person having such charge. 

Note.—T liOBc rulog which were formerly put T^-'nsfer PrTpertv 

because they could not now be made under 8 . IM of ^ivii 

Act, IV of 1882, but would require to be made, if at ***'p?” inclusive 92 to 94 

Prwedure, Act V of 1908, which has repealed ^^'”"100 .f [hf T Snsf^r tlf Property 
inclusive, 96 to 97 and 99 and certain words in Section ,1 ^ ,5 inclusive ot 

Act and incorporated them as rules 1 to C inclusive. 10 and 12 to 15 inclusive 

2287. Uadiu Hlgli Court Euleg —Rules of the High Court of 
Judicature at Madras in its ordinary original jurisdiction which came into 

force on the let day of September 1902.('f 

ORDER XXIX. 

Mortoaoes and Charoer. 


A.—Oenenl. , . . 

874. Every plaint ahall contain an allegation that the plaintiff has 
caused a acarcb to be made in the office of the Registrar of Assurances of the 

(1) fort at. OtPrgt OatOU Supplement fetter ^ 

<UUd l«ih JimTllai j they hmvB not Janonry 1926 to tli© Author. 

ham AmendMl—tee AfliivtAnt RegiftrAr'n 
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district, or sub-district, in which the immovable property comprised in the 
mortgage, or subject to the chaise sued on. is situate, for a period of not iMS 
thcin twelve vear5> prior to the date of presentation of the plaint, and that he 
is not aware that any person other than the persons made paaties to the 
suit, lias any int-erests in the said property. The certificate of the Registrar 
of .\ssuranck stating the result of the search shall be filed with the plaint. 

The costs of making the search and filing the certificate shall be costs 
in the cause: Provided that a plaint which does not comply w’ith the above 
provisions shall he returned for amendment under section 53 (b) (2) of the 
Procedure Code and shall be rejected under section 54 (d) of the Code if it 
be not amended wdthin the time fixed. 

375. The plaint shall be in one of the forms. Nos. 47 to 50, inclusive, 
with .such variations as circumstances may require. 

376 Where there are several parties to a suit claiming successive 
charges or incumbrances on the mortgaged property, the Court shall 
determine their respective rights and priorities, ard insert in its decree a 
declaration w’ith respect thereto as in form No. 51. 

377. In a suit for sale by n second or subsequent mortgagee, the 
plaintiff shall, in his plaint, aver that he is willing to redeem the prior 
mortgagee or mortgagees; and. unless the Court otherwise orders, the decree 
shall be drawn up in form No. 52 to form No. 55, and shall not be made 
subject to the claims or interest of the prior mortgagee or mortgagees. 

378 The Court shall determine whether the defendant is responsible 
personailiy. and to any and what extent, for the repaynient of the mortgage- 
moneys. and a declaration with respect thereto shall be inserted in the decree 

as ill forms Nos. 57 and .58. 

379. If in HiiY suit or matter, it is found necessary to take an aewunt, 
an interim decree shall be drawn up in form No. 56. with such variation as 

circumstances may require. 

380. A sale of niorlgaged property shall be conducted 
prescribed by o. XVTI: Provided that, if leave to bid is granted to 
plaintiff or''applicant, and unless the Court otherwise orders 

allowed to be bid shall be not less than the whole amount then due for 
principal, interest, and costs; and in the event of the 

in lota, not less than the market-value of each lot in respect of which the 
bid is made. 

381. If a money-decree only is obtained, the decree shall not direct 
execution to issue against the mortgaged property. 

2288. B.—Simple Mortgages and Charges. Suits for Sale.— 

382. At the trial, of the suit the Court shall, if possible, ascertain the 
amount of principal and interest which will be due under the mortgage on 
the day fixed for pevment. and shall determine the extent Of the hftP*bty 
of the defendant therefor. A decree shall then be drawn up in form No. 5 ‘. 
and the case shall be ordered to be posted in Chambers oh the nrst 
convenient day after the day limited for payment by the defendant. 
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383, Ou thf adjourned day— 

(1) If the defendant hae paid the aniouni due under the decree into 
Court the Court may pase an order in form No. 59. 

(2) If the defendant has made default in paynient, the Court may, ou 
the oral application of any parly for the sale of ihc niorti'uf'ed propertv, 
pees an order for sale in form No. (K). 

^ ^ ^eh-ndaut. the plaintiff does nul appear 

S?o„«f neither party appears, the Court mav 

"o tL'^othe“r patr* 

th. for sale is passed on the application of ihe defendant 

S rlrA tl^at the defendant shall have the conduct for the sale 

and be entitled to the further costs of the proceedings. 

or r'- ‘0 Judge that the plaintiff 

or other party having the conduct of the sale, has failed to comp v with 

any order of the Court- or any of the provisions of these rules or'io nrS 

proceeding with due diligence, the C’ourt inav <rive the further ♦- * li ^ 

suit to any other party or may refuse to allow to ie “ffT s^hth:: 

party any further costs of suit, or interest on the mortgage-moneys. 

No. ““or oC'"' l-s. ,m in f„rn. 

387. (1) A person other than a partN to the suit u-hr. ^uirv,- 

i^rest in the mortgaged properly (hereinafter called "’ihc claimam’T 
may apply hy hiirnnions in chanihers t<i !«• roade a party, ‘ 

(2) If the Judgir hnds that tlie clainiaiit ha* an interest in tin. , i 
property, and should have been joined as a imr v to ^ ^ V 
application is made before decree has been pasJed tlicVinl th^ Tuff m"" 

neci-ssary. or may grant leave to the plaintiff u, withdraw froin 
ne^‘ThrTX":lv‘make " made si.hse,uen\l • \TZ 

‘he a'part'rto‘She t t” 

subiw^tr'^L^intTre^t/iranr ^^‘u.'e ch.1,‘"'*1''”“^'^? !>roperty 

proclamation of sale shall recite the‘ said order ' and*^!!'" 

property claimed hv him - or the Indoe n,. ^ ! ‘ ‘Eldest in the 

make such order as'to the costs ihensif thinknit*"‘ 

2289. SnlU for Rodemption. 

plaintiff is entitled to redee'm^the'moriiiaBedwhether the 
-certain the .n.ount of 3 

up in form No. 63.' and the e^ SdlSed tr i “ 7'‘a ‘hen be drawn 

«r.t nonv.nient dnv aftnr the dav fixed for p„v;,3 hy U./Xm* "" "■* 
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389. If it is found nt'Cessary to take an account, an interim decree shall 
be drawn up in tonn No. 56; and at the adjourned hearing, the Court or a 
•Iud‘'u niiiv declare the amount due on taking the account, and, if the' 
balance is found to be against the plaintiff, may appoint a day for payment 
b.\ him, and declare the aggregate amount of principal, interests and costs 
due on that day. and thereupon an order shall be drawn up in form No. 64, 
and the suit shall be adjourned to a day as soon as possible after the day 
-SO ti.\ed. If the balance is found against the defendant, the Court or a. 
Judge may at once pass a decree directing payment thereof to the plaintiff, 
and, if the defendant is in possession of the mortgaged property, directing 
delivery thereof to the plaintiff, and payment of mesne profits and may 
make such order as to the costs of the suit as is just. 

390. If the plaintiff proves that a valid tender of the mortgage-moneyS’ 
has been made, the (’ourt or a Judge may pass a decree as in form No. 65. 

391. On or before the day to which the case in posted the plaintiff 
may apply to the Judge by summons in chambers, to appoint a further day 
for payment, and thereupon the Judge may, for sufficient cause, and upon 
sucli terms as he thinks fit. postpone payment to a fixed day and adjourn 
the furtlier hearing to a dav as soon as possible after such day, as in form 
No. 66. 


392. If. on the adjourned day, it appears that the mortgage-moneya 
have not been paid by the plaintiff, and if no further time for payment 
is granted, the defendant may apply for the sale of the mortgaged property,, 
and tliereupon the Judge may pass an order for sale, as in form No. 67. 

2290. 0.—English Mortgages and Mortgages by Conditional Sale. 


Suits for Foreclosure or Sale. 

393. At the trial of the suit, the Court shall, if possible, ascertain the- 
amount of principal and interest which will be due under the mortgage on 
the day fixed for payment, and a decree shall he drawn up in form No. 68; 
and the case shall be ordered to be posted in chambers on the first 
convenient day after the day limited for payment by the defendant. 

394. Where there are several successive incumbrancers, the Court may 
fix a day for payment by the defeedants, or any of them, or may allow 
several periods of redemption to the several incumbrancers, in succession, 
according to their respective priorities, as in forms Nos. 69 and 70. 

395. Unless otherwise ordered, a decree absolute for foreclosure shall 
be drawn up in form No. 71; and a final decree upon redemption by the 
defendant shall be drawn up in form No. 72. 

396. If. in a suit other than on a mortgage by conditional sale, the 
Court, upon the application of any party, thinks fit to pass an order for sale 
of the mortgaged property in lieu of a decree for foreclosure, the order may 
be made conditional upon the applicant paying into the Courtj within a 
fixed period, a sum sufficient to provide for the expenses of the sale, and 
upon the applicant other than the plaintiff also paying into Court the amount 
of interest at the date of the application due on the principal amount, the 
estimated costs of the sale, and the costs of the suit already incurred by 
the plaintiff, or the said or any of the said sums. If the application is 
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made l)y the defendant, and unless otherwise ordeivd. the order sliall diiect 
tliat. in default of compliance with any uf the ssiid conditions^ and of 
pavjnent of the mortgage-moneys within the period Hxed by the Court, tin* 
defendant shall be foreclosed, as in form No. 73. 


Subject to the foregoing provisions, 
\mder a simple mortgage shall apply to 
English mortgage. 


iLe rules relating to a suit for sale 
a suit or-decree for sale under aii 


2291. Suits for Redemption. 

397. It is not necessary to take an account- and unless the ('ourt 
otherwise orders an interim decree (or rc'dcniption l)y the mortgagor shall 
he drawn up in form No. 74, and the suit shall he ordered to be posted in 
chambers on the first convenient day after the day fixed for redemption for 
fiirtlier consideration 

398. If the plaintiff pays the anaount fixed by the mfer/nj decree a 
tin.il tlccree may be made similar to that in form No. 72. 

309, If the* plaintiff makes default in payment and the mortgage is 
not by conditional sale, the Court may, on the application of the defendant, 
pass a decree absolute for foreclosure, similar to that in form No. 71 or an 
order ffu- sale of the mortgaged property, or a sufficient part thereof, as in 
form No 07. 

If the mortgage is by conditional sale, the Court may pass a decree 
similar to that in form No. 71. 

400. In taxing the costs awarded by the lafcnni decree, the Taxing 
officer may include the cost of the stamp-paper and other costs necessary 
for the preparation of the deed of reconveyance of the mortgaged property 
or f)f acknowledgment of payment of the mortgage-moneys. 

101. Subject to the forog<;ing provisions, the rules relating to a suit 
for the redemption of a simple mortgage shall, so far as applicable, apply 
to a suit for the redemption of an Englisli mortgage, a mortgage by 
conditional sale and u usufructuary mortgage. 


2292. D.—Deposit In Court o! Mortgage-moneys. 

402. When a mortgagor desires, under the provisions of the Transfer 
of Property .Act, 1882, to deposit in Court the amount due on his mortgage, 
lie sliall file an affidavit entitled in the mutter of the mortgage and the 
said .Act and stating the facts of the case. 

403. (1) Vnless otherwise ordered, the mortgagor shall, in addition 
t<> the amount due on his mortgage, deposit in Court a sum sufficient to 
provide for the costs of the mortgagee of olitaining payment out of Court 
of the mortgage-moneys tind of rcconveying the mortgaged property, or 
executing an acknowledgment of the discharge of the mortgage, as the case 
limy be. and of registering the said reconvi-yunee jir acknowledgment, in 
the office of the Registrw of Assurances of the district, or sub-district, in 
which the mortgaged property is situate. 

(2) If by the terms of the mortgage, he is entitled to notice before 
payment or tender of the mortgage-moneys the mortgagor shall, in addition 
to the said sums, deposit in Court a sum sufficient to provide for any 
subsequent interest to which the mortgagee mav be entitled. 
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404. Notice of the deposit'shall be in.form No. 75, and shall, subject to 
the provisions of section 102 of the said Act, be taken out and served on 
the mortgagee in manner prescribed for service of summons on a defendant. 
The notice shall require the mortgagee to deposit in Court the mortgage- 
deed and all docmnejits in his possession <»r pf)\ver relating to the mortgaged 
property. 

405. The (‘ourt In endorsement on the affidavit or otherwise may 
order the deposit to be received. Such order shall specify the several sums 
to be paid into Court, and the purpose for which the sum is intended. 

400. Kverv application by a mortgagee for payment out of any money 
paid into Court, under section 83 or section 102 of the said Act, shall be by 
original petition as in form No. 76, entitled in the matter of the mortgage 
and shall specify the documents in his possession or power relating to the 
mortgaged property aud shall be accompanied by the mortgaged deed and 
the said documents, and a draft deed of reconveyance of the mortgaged 
property, or acknowledgment of discharge of the mortgage, as the case may 
be. The Registrar .shall appoint a day for the hearing of the petition, and 
notice thereof in form No. 77, shall be served on the mortgagor, not less 
than five days before the said day. 

407. The draft deed of reconveyance or acknowledgment shall* if so 
required by either party, be settled by the Registrar and. if proved, shall be 
signed by liim as proved. 

.\t the hearing, the Court may. if the provisions of the said Act and 
these rules have beer complied with, pass an order that upon the moidgagee 
bringing into Court a reconveyance or acknowledgment of discharge as 
agreed on or settled by the Registrar, duly stamped and executed, the 
moneys in Court he paid out to the mortgagee. 

408. If it is made to appear to the (’ourt that j)reviou.sly to payment 
of any moneys into Court, under section 83 or section 102 of the said Act, 
a sufficient tender was made to, and refused by, the mortgagee he shall not 
be allowed his costs of obtaining payment out of the said moneys. Except 
as aforesaid, or unless the Court otherwise orders a mortgagee shall be 
allowed all costs properly incurred by him. and he shall not be compelled 
to execute the reconveyance or acknowledgment until such costs have been 
paid. 


FORMS. 

2293. Rule 375. Form No. 47. 

Plaini in a amt by mortgagee for peraonaj decree and sale. 

(Cause-title.) 

Plaint. 

A. B., the above-named plaintiff, states as follows:— 

2 ^ ' } Proceeds as in paragraphs 1 and 2 of-form No. 5. 

3. By way of security of moneys advanced to, and owing by the 
defendant to the plaintiff, an instrument of mortgage was executed by the 
defendant in the plaintiff’s favour on the day of ■ 
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uiortgagiug certaia property situated withiu the jurisdiction 
and described in the schedule hereto annexed. 


ol this t'ourl 


4 The plaintiff has caused a search to be made m the register of 
assurances of the sub-district in which the said property, is situated and is 
not aware of anv iucumbrauces oii llie said property, other than 
herein mentioned', or of any person possessing an interest in the saia 
property, other than tbose who are made parties to this suit. 

5. There is now due trom the defendant to the plaintiff on the said 
mortgage the sum of Rs. (here enter aggregate amount of princip 

imd interest) of which Rs. is principal and Rs. interest. 


0. The plaintiff prays— 

(u) That the Court will order the defendant to pay to him the said aum 
of Rs. with such further interest as may accrue between the filing 

of the plaint and the,day of payment, and also the costs of this suit, on 
some dav to be named by the Court, and in default that the said property 
may be sold, and the proceeds (after defraying thereout the expenses of the 
sale) applied in and towards the payment of the amount of the said principal, 
interest and costs; 

({») 'I'hat if sueh proceeds shall not be sufficient for the payment in full 
of such amount, tin- defendant may be ordered to pay to the plaintiff the 
amount of the deficiency with interest thereon at the rate of six per cent, 
per anmnn until realization, and 

(c) that for that purpose all proper directions may be given and accounts 
taken by the Court. 

Knt»-r vt*rifieation as in form No. 


Schedule. 


HerittI 

mimbeir. 

l)K9CfUJ^lON TKK MOKT* 

OKOr.J> PROPERTY. 

1 

iNCUlfBRAKCBP 

Date. 

* Short ^ 

Ideecriptien. Owner. 


1 

1 

4 




j 


(Signed) £. F.. (Signed) A. B., 

Pltoder of Plaintiff. Plainfijf. 
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2294. Form No. 48. 

Plaint in a suit upon a mortgage of ancestral property or of the property of 

an undivided Hindu family. 

(Cause-title.) 

Plaint. 

2 . I Proceeds as in paragraphs 1 , 2 and 3 of form No. 47. 

4. (In the ease of mortgage of ancestor property by the Hindu father 
and son.) 'I’lie defendant A is the father of the defendant B, and he was 
previously to the execution of the said mortgage, indebted to the plaintiff 
in the amount, for which the said mortgage was given as security. (Or, in 
the case of a mortgage by the manager of an undivided Hindu family), the 
defendant A is the manager of the Hindu family consisting of himself and 
the defendants B, C, and D, and as such manager, he executed the said 

mortgage in respect of moneys advanced to him for the purposes of the 
family. 

0 J Proceeds as in paragraphs 4 and 5 of form No. 47. 

7. The plaintiff prays— 

(а) That the Court will order the defendants to pay (continue as in form 
No. 47). 

( б ) That, if such proceeds shall not be sufficient for payment in full of 
the said amount, the defendants may be ordered, the defendant A, per¬ 
sonally and the defendants A and B, out of the ancestral property belong¬ 
ing to them (or, in the case of a mortgage by the manager of an undivided 
Hindu family) the defendants A, B and C, out of the property of the said 
Hindu family, to pay to the plaintiff (continue as in form No. 47). 


2295. Form No. 49. 

Plaint in a suit for redemption of mortgage. 

(Cause-title.) 

Plaint, 

A. B. the above-named plaintiff, states as follows: — 

>2 I Proceeds as in paragraphs 1 and 2 of form No. 5. 

3. By way of security for moneys advanced to, and owing by, the 

plaintiff to the defendant, an instrument of mortgage was executed by the 
plaintiff in defendant’s favour on the day of mortgaging 

certain property situated within the jurisdiction of ihis Court ‘and described 
in the schedule hereto annexed. 

4. The plaintiff has caused a search to be made in the register of 

assurance of the sub-district in which the said property is situated, and is 
not aware of any incumbrances on the said property, other than those herein 
mentiDnnd or of any person possessing an interest in the said property, 
other than those who are made parties to this suit, . 
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."i. There is now due from the pliiiutiff to the defendatil on tiio sidd 
anortgrtge the sum of Rs. of \vhicl> Rs. is principal and 

Rs. is interest. 


(j. The plaintiff is ready and willing to pay such sum 
■due on the footing of the said mortgage. 


as may be found 


7. The plaintiff prays— 

(1) that an account may he taken of the amount due to the defendant 
for principal, interest and costs; 

(2) that, upon payment of the same by the plaintiff, the defendant be 
directed to (a) deliver to the plaintiff the mortgage-instrument and all the 
documents in his possession relating to the property, {!>) deliver possession 
of the said property to the plaintiff, and (in case the property exceeds 
Rs, 100 in value), (c) to execute and register an acknowledgment in writing 
tn the effect that the interest created by the mortgage has been extinguished. 

ft. Enter verification as in form No. 5. 


Schp:dule. 

(See form No. 47.) 


2298. Form No. .50. 

Pl<ii)il nf »evon<] fnort(jaijfv seehlng io redeem the prior mortgage. 

1—5. (Proceeds ns in form No. 47.) 

0. 'I’he plaintiff admits that the mortgage in favour of the first defend¬ 
ant, dated the day of , has priority over his interest in the 

said property. 

7. The plaintiff prays— 

(o) that an account may be taken of the amount due to the first 
defendant, under his mortgage, dated the day of for 

principal and interest. 

(6) That the plaintiff may be at liberty by n day to be fixed by the 
Court to pay the said amount and the costs of the first defendant of this 
suit into Court, and that thereupon the said first defendant may be ordered 
to bring into Coiirt the said mortgage instrument and nil documents in his 
possession or power relating to the property, and an acknowledgment in 
'Writing that the interest created by the said mortgage has been extinguished. 

(c) That the second defendant (the mortgagor) may be ordered to pay 
to the plaintiff the said sunis so paid into Court and the sum of Rs. 

(the amount due under plaintiff's mortgage) with such further interest as 
may accrue, on the principal sum so paid into Court from the said day so 
affixed for payment and on the said principal sum of Rs. from the 

filing of this plaint until payment, and also the costs of this suit, on some 
day to be fixed by the Court, and in default (corttinvee ai in form-No. 47). 
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2297. Ri'le 376. Form No. 51. 

[}ecicr in a guit bij the firsi mortgagee against a subsequent 

nmrtgagec and mortgagor. 

(Formal parts as in form No. 52.) 

It is declared that the several amounts due on the day of 
are to the plaintiff Rs. for principal and Rs. for interest, 

making in all the sum of Rs. A': and to (' D, the first defendant (the 

subsequent mortgagee), Rs. for principal and Rs. for 

interest, making in all the sum of Rs. ; and it is further declared that 

there is due to the plaintiff the sum of Rs. A, and to the first defendant the 

sum of Rs, H, for their respective costs of this suit. 

(Insert declarat'rons as to the tiabUity of the mortgagor for the said 
mortgage sums see form No. .)8) —and it is further declared that the plain¬ 
tiff is entitled to payment of the amount due to him in priority to the first 
defendant (or if there arc several subsequent mortgagees that the several 
parties- hereto are entitled to repayment of the sums duetto them respective¬ 
ly in the following order:—first, the plaintiff, secondly, the first defendant, 
thirdly, the second defendant, Ac.), and is decreed as follows: — 

(1) The said first defendant and the said second defendant shall be at 

liberty on or before the said day of to pay into Court 

the said sums of Bs. X and iBs. A. 

(2) If a payment shall be made as aforesaid, the plaintiff shall bring 
into Court all documents in his possession or power relating to the mort- 
g&g8d pr6mi$6$ in the plaint ni6ntion6d, and also an acknowlsdgni^nt signed 
by him of the receipt of the said sums and that all interest in the said 
premises created by the said mortgage has been extinguished and there¬ 
upon he shall be at liberty to apply for payment over to him of the said 
sums (if the plaintiff the first mortgagee, is in possession) and shall put the 
defendant in possession of the said property. 

(3) In default of payment in as aforesaid, the said premises or a 
sufficient part thereof shall be sold and the net sale-proceeds shall be paid 
into Court and applied first in payment of the amount due to the plaintiff 
together with such further interest and costs as may be allowed by the 
Court, secondly, in payment to the Ist of the amount due to him together 
with such further interest-and, costs as may be allowed by the Court-, and 
the balance, if anj’, shall be paid to the defendant 

And the further consideration of the suit is adjourned to. etc. 


2298. Rule 377. Form No. 52. 

Decree in a suit by a second mortgagee against the first mortgagee and the 

mortgagor. 

(Cause-title.) 

CI<aim under a mortgage of immoveable (or moveable) property, dated the 

day of for Rs. 

principal, and interest at Rs. per cent, per annum, for sale in 

default of payment for a decree against the defendant personally, for the 
deficiency on such sale, and for costs. 
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Thin suit coming on tins day for hnal disposal 


Ill 


tin- presence of 
. Vakil for tin- 


Mr. , Vakil for the plaintiff, and Mr. 

defendant (the first mortgagee), Rs. for principal and Rs. 

for interest, making in all the sum of Rs. ; and it is further declared 

that there is due to the plaintiff the sum of Us. .1, and to the said first 
defendant the sum (>f Rs. B. for their respective costs of this suit. 


(1) (Where defendants are legal representatives of a deceased mort¬ 
gagor) : — 

And it is further declared that A B and X Y, tlic defendants herein, 
are liable for the said amount to tho extent only of the property of E F, 
deceased, come to their hands and his legal representatives. 

(2) (Where defendants are Hindu father and sons): — 

And it is further declared that A B, the first defendant, is personally 
liable for the said amount, and that X and E F. the second and third 
defendants, are liable only to the extent of the ancestral property belong¬ 
ing to them and the said A B. 

(3) (Where defendants are the managers and members of an undivided 
Hindu family): — 

And it is further declared that .4 B, the second defendant, is personally 
liable for the said amount and that X V and E F, the third and fourth 
defendants, are liable only to the extent of the property of the undivided 
Hindu family, consisting of them and the said .4 B. 

(4) (Where under the mortgage the. morlgagor is not personally 
liable): — 

.And it is further declared that, under the terms of Obe said mortgage, 
A B, the defendant, is not personally liable for the repayment of the said 
amount. 


(6) (Whi-re the personal n'luedy is iiarred hy limitation) 

And it is further declared that tho remedy of the plaintiff against .1 B, 
the defendant, personally, is barred hy limitation and that he is entitled 
only to repaynieni out of the mortgaged property. 

And it is further declared that the plaintiff is entitled to payment of 
the amount due to him after the first defendant who has priority (or, if there 
are several subsequent mortgagees, that tlie several parties hereto are 
entitled to payment of the mims due to them respeclively in the following 
order:—first, the first defendant, secondly, plaintiff: thirdly, the second 
defendant, etc.). 

And it is deerr-ed as follows: — 

1. On or before the day of ' the plaintiff shall be at 

liberty to pay into Court the said sums of Rs. and Bs. 

(insert the amounts due to the first mortgagee for principal and interest and 
(or costa), and the second defendant (the mortgagor) shall be at liberty to 
pay into Court the said sums of Rs. (insert the amounts due to the 

first mortgage*!, and to the plaintiff, for principal, interest and costs). 
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2. If Jt'fault is made in payment of the said sums of Rs. 

and Ks, (insert amounts due to the first mortgagee), and the •first 

di'h'iidaut. shall be at liberty to apply for the sale of mortgaged property;, 
but if suc'h payment is made, the first defendant shall bring into Court all 
documents in bis possession or power relating to the mortgaged premises in 
the plaint mentioned and also an acknowledgment signed by him of the 
receipt of the said sums and that all interest in the premise created by the 
said mortgage has been extinguished, and thereupon he shall be at liberty 
to apply for payment out to hirti of the said sums (if the mortgagee is in 
possession) and shall put the defendant into possession of the said property. 

3. If the plaintiff does, and the second defendant does not, make the 
said respective payments, then the mortgaged property, or a sufficient part 
thereof, shall be sold and the net sale-proceeds shall be paid into Court 
and appUed in payment to the plaintiff of the said sums in the first para¬ 
graph mentioned together with such subsequent interest and costs as may 
l»e allowed by the Court, and the balance, if any, shall be paid to the second 
defendant. 

And the further consideration of this suit is adjourned to 


2299. Form No. 53. 

Decree in a suit bij sub-mortgagee 'against the original mortgagee and the- 

mortgagor. 

(Cause-title.) 

This suit coming on this day, etc. 

It is declared as follows:— 

There is now due to the first defendant (the original mortgagee under- 
his mortgage) the sum of Rs. for principal and Rs. for 

interest and on the day of there will be due the further 

sum of Rs. for interest at the rate of Rs. per cent, 

per annum, making in all the sums of Rs. X and for his costs of this suit 
the sum of Rs. Y. 

2. There is now due to the plaintiff under his derivative mortgage the- 

sum of Rs. for principal and Rs. for interest and on 

the day of there will be due the further sum of Rs. 

for interest at the rate of Rs. per cent, per annum, making in all the- 

sum of Rs. Z and for his costs of this suit the sum of Rs. A. 

3. {Insert declarations as to liability of the defendants as in Form 
No. 58.) 

And it is decreed as follows:— 

4. The second defendant (the mortgagor) shall bef at liberty on or 

before the said day of to pay into Court the said" 

sums of Rs. X and Rs. Y and Rs. A (the costs of the plaintiff) and the first 
defendant shall be at liberty on or before the same day to pay into Court 
the said sums of Rs. Z and Rs. A (the amounts due to the plaintiff). 
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5. In the event of payment by the second defendant^ aforesied liie 
plaintiff and the first defendant shall eacli bring into the t uurt all doeu 
inents in his posssession or power relating to the mortgaged promises an< 
also an acknowledgment, etc., and thenaipou the petitioner shall be a 
liberty to apply for payment out to him of the said sums of Ks. / an<l. 
Its. A and the first defendant for payment of the balance. 

6. In default of payment by the first and second defi-ndunts as atnre- 
said the property or a sufficient part theroof shall bo sold ;uul tno net ^ • 
proceeds shall be paid into Court and applied first in payment tci tht‘ plain- 
tiff of the said sums of Rs. Z and Rs. .1 and such further interest and 
costs as may be allowed by the Court (but so that the aggregate amount 
of principal and interest shall not exceed the amount of principjd and 
interest due to the first defendant); secondly, in payment to tlie first 
defendant of the excess of the said sums of Rs. Z and Rs. I and such 
further interests and costs as may be allowed by the t'ourt over the ag^re- 
gate amount paid to the plaintiff, and the balance, if any. shall be paid to 
the second defendant. 


7. In the event of payment hy the first defendant and in default of 
payment by the second defendant as aforesaid, the plaintiff shall bring into* 
Court nil documents (continue as in paragraph '5, hut in place of the last 
sentence insert ) and the first defendant shall be at liberty to apply for 

the sale of the said property, and thereupon the same or a sufficient part 
thereof shall be sold and the net sale-proceeds shall be applied in payment 
of the said sums of Rs. X and Rs. V and such further interests and posts 
as aforesaid, and the balance shall he paid to the second defendant. 


And the further consideration, etc. 


2300. Form Mo. 54. 

Decree in a suit hy a suh-morfgagee tvhere the amount due on the 
(lerivaiioe mortgage exceeds the amount due on the original mortgage 
and the former contains a covenant to pay the mortgage-moneys. 

2 * I Commence as in Form No. r,3 in the end of the paragraphs I and 2. 

3. The amount due to the plaintiff for principal and interest exceeds 
that due to the first defendant (the original mortgagee) for principal, interest 
and costs of suit by the sum of Rs. Ti. 

4. (Insert declarations as to liability of the defendants), and it is 
decreed as follows:— 

5. (Insert porn^rapfi* 4 and 6 as in Form No. 63 down to and includ¬ 
ing the words “ payment out to him of the said sums.” and continue) so 
paid into Court. 

6. In default of payment by the first and second defendants as 

aforesaid the property or a sufficient part thereof shall be sold and the net 
sale-proceeds shall bo paid into Court, and then applied in payment to the- 
plaintiff of the said sums of Rs. . Rs. and Rs. 

(insert the sums due to the first defendant for principal, interest and costa 
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•and to the plaintiff for costs), and such further interest and costs as may 
bo allowed by the Court*, and the balance, if any, shall be paid to the second 
defendant. 

7. In default of payment by the first defendant as aforesaid the 
plaintiff shall be at liberty to apply for a decree against him for the said 
sum of Its. h and further interest thereon, and, if the net sale-proceeds in 
the preceding paragraph shall not be sufficient to pay to the plaintiff the 
several sums therein mentioned, for a decree against the first and second 
defendants for the amount of such deficiency. And the further con¬ 
sideration. Ac. 


2031. Form No. 55. 

Decree in a suit by a second mortgagee against the first mortgagee and the 

mortgagor when the first mortgagee consents to a sale free Jrom his 
mortgage. (Formal parts as in Form No. 51.) 

And (\ D. the first defendant (the first mortgagee) by his Vakil consent¬ 
ing that, if the second defendant (the mortgagor) shall make default in 
payment into Court as hereinafter mentioned, the mortgaged property shall 
he sold free from his mortgage, dated the day of on 

condition that he shall have the same interest in the .sale-proceeds as in the 
mortgaged property (insert declarations as to the amounts due to the 
plaintiff and first defendant respectively, for principal, interest and costs, 
and ns to the liability of the mortgagor, and the priorities of the mortgagees 
as in Form No. 51). 

And it is dcci*eed as follow's:— 

1. The said second defendant shall be at liberty on or before the 

'lay of to pay into Court the said sums (insert* the amounts 

due to tlie plaintiff and first defendant for principal, interest and costs). 

2. On payment as aforesaid, the plaintiff and the first defendant shall 
each bring into Court* all documents in his possessiem or power relating to 
the mortgaged property in the plaint mentioned, and also an acknowledg¬ 
ment signed by him of the receipt of the amount due to him, and that all 
claims and interest to and in the mortgaged property of himself, and of 
all persons claiming under him and under whom he claims have been 
extinguished: and thereupon they be at liberty to apply for payment out 
■of the amounts due to them respectively. 

3. In default of payment as aforesaid, the said premises or a sufficient 
” part thereof, shall be sold, and the net sale-proceeds shall he paid into 

Court and applied, first, in payment of the amount due to the first 
defendant together wdth such further interest and cos^ as may be allowed 
by the Court, and the balance, if. any. sKall be paid to the second 
defendant. 

And the further consideration of this suit is adjourned to 
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2302. lU'LK 879. Foum No. .’i6. 

Interim liecree for an account in a redemption-suil. 

Claim for an account of the amo\int due on a iiujrtgage, dated the 
day of and made between . and to redeem the property 

comprised therein. 

here an accounf is claimed a^ainsl a moriyoijee in possenHiv)!, inserl 
account claimed, for example for. an account of the rents and profits of the 
said property received by the defendant, or which without wilful default 
might, have been so received, and to redeem, &c.) 

'Phis suit coming on this day. Ax. 


And It appearing that the defendant has been in p..ssession of the 
mortgaged property since the day of and has made 

certain improvements therein : It is onlered that the following accounts be 

taken, that is to sav : — 

« 


1. An acciHint of wlml is due to the defendant f<.r principal and 

inttTost tho said mortgage. 

2. An account of the rents and profits of the mortgaged property in 
the plaint mentioneil. received by the defendant, or by auv other person bv 
niR order or for his use. or which without thc> wilful ' default of the 
defenrhmt might have been so received. 


3. An account of all sums pai<l by the defendant for kisi and other 
public charges in respect of fhe said property. 

4. An account of all sums paid by the defendant for the management 
of the property, and the collection of the rents and profits thereof. 

n. An account of nil sums properly laid out by the defendant in 
nec«'SKaiy repairs and lasting improvements on the said property. 

6. An account of the sums paid by the defendant for premiums on 
the policy of msuranei*. dated day of and interest thereon 

St the nitc of Hr. per cent. pi*r unnuni. 


7. An account of all sums properly paid by tin- defendant, in con¬ 
nection with suit No. on tin* file of the Clourt of for the support 

of the plaintiff’s tith* to the said property. 


8. An account of the deterioration in value of the mortgaged property 
wnce the day of eaviscd by tin* wilful neglect of the defendant in 

not repairing the same (or etate ehorlty any other net of maete). 


tender haa been duly made to mortgagee in poaseennn, limit 
the ordinary nccounfa to date of fender, and add): —An account of the 
gross amount of rents and profits of the said property received since the 
day of (date of tender) by the defendant or by any 

other pt'fBon by his order for his uw*. or which without wilful default misht 
have be(‘n ao received. ’’ 


10. (Where annual re$t$ are ordered, add) .—And in taking the said 
•ooounts, annual rests shall be made for the elear balance, and interest com¬ 
puted on such respective balance at Rs. per cent, per annum and in 
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making such annual rests, except the first, the interest on each preceding 
balance sliall be included in the balance then stated, so far as to charge the 
defendant with compound interest thereon. But if the amount spent in any 
. t e ^lefen^iaiit in respect of the matters mentioned in paragraphs 3, 

•1. 5. 6 and 7 exceed the net balance of rents and profits received by him, 
iifter deducting tlie interest due under the said mortgage, then interest shall 
be allowed to liim at the rate aforesaid on such excess. 


11. And it is ordered that the defendant do, on or before the day 

of , file in Court, and deliver to the plaintiff a copy of his account 

of the matters abovementioned. and that the plaintiff do, on or before the 

day of , file in Court and deliver, to the defendant 

a copy of his objections, if any, to such account and of any items of surcharge 
(or. and it is ordered that the defendant do, on or before the day oi 

, file in Court his account of the matters abovementioned and 
that the plaintiff sliall be at liberty to inspect the same and do, on or before 
the day of , file in Court a statement of his objection, if 

any. to such account and of any ilems of surcharge, and that the defendant 
■shall be at liberty to inspect such statement). And it is decreed as follows:— 

12. The plaintiff shall be at liberty, within months from the 

date on which the Court shall declare the amount (if any) due under the 
said mortgage, to ]>ay the said amount and the costs of this suit into 
Court, and thereupon the defendant shall bring into Court all documents in 
his possession or power relating to the mortgaged property together with an 
acknowledgment in writing signed by him of the receipt of the said sums, 
and that <Jaims and interest to and in the mortgaged property of himself 
and of all persons claiming under him and under whom he claims, have been 
extinguished. 

(n) In the event of payment in as aforesaid, the said sums shall be 
delivered to the defendant, who shall, at the request of the plaintiff, concur 
in duly registering the said acknowledgment in the office of the Eegistrar of 
Assurance of (if the mortgagee is in possession), and the defendant shall 
deliver to the plaintiff possession of the mortgaged property. 

(b) If the plaintiff shall make default in payment as aforesaid, then the 
defendant may apply for the sale of the mortgaged property, and the same 
or a sufficient part thereof shall be sold accordingly. 

13. But, if it shall appear on taking the said accounts, that there is 
nothing due to the defendant, then the defendant shall deliver to the plain¬ 
tiff the documents, and the acknowledgment abovementioned, and possession 
•of the mortgaged property, and shall pay to the plaintiff any sum which shall 
he found due from the defendant in excess of the amount due to him. 

And the further consideration of this suit is adjourned to the day of 


2303’ Rule 382. Form No. 67. 

• 

Decree in suit for sale. 

(Cause-title.) 

{Formal parts as in Form No. 52.) 

It is declared that there is now due on the said mortgage the sum oi 
Rs. (X) for principal and the sum of Bs. (T) for interest, and that, on the 
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day of , there will be due tbe further sum <if Ks. (Z) 

interest at the said rate, anaking in :ill the sum of Ra. (X+ V + Z), Aiirl ji 
is further declared that the defendant is personally liable for the said 
amount. And it is ordered es follows;— 

1. The defendant shall be at liberty on or before the said dav 

to pa.v into Court the said sum of Rs. (X t-Y-Z) and the 
further sum of Rs. for the costs of this suit. 

2. On payment as aforesaid the plaintiff shall hrin..; ini,, Court 
{continue ae m paragraph 2 of Form No. r, 3 ). 

3. In default of payment in as aforesaid the said premises or a suffi¬ 
cient part thereof shall be sold, and ttie net sale-proceeds shall ho paid int-v 
Court and applied m payment of the sums, together with such subse<,uent 
interest and costs as may be allowed bv the Court, and the halance, if anv 
shall be paid to the defendant. 


2304. Kilk 888. Form Ko. 58. 

Declarations to be inserted where the defendants or some of then, are not 

personally liable for ihe mortgage-moneys. 

loor^agoT^l"'' de/cadanfs ore legal representatives of a deceased 

And it is further declared that ,1 H and C D, the defendants herein are 
liable for the said amount to the extent only of the property of E P 
deceased, come to their hands as his legal representative! ^ or ^ . 

2. Where defendants arc Hindu father and sons: _ 

And it is further declared that .1 B. the first defendant, is personally 

I able for the said amount and that C D and E F. the second and third 

defendaiUs. are lifible only to the extent of the ancestral property belon/ 
mg to them and the said A B. Ioeiong- 

Hindu famdy:-'' men,hers of an undivided 

And it is further declared that .1 B. th.- Hrst defendant, is personallv 
liahlc for the said amount an<l that (' I) oiul E F. the second and u.; ^ 
dfifcmlants arc Hublo only to tUv rxtrnt of tho propi>rtv of the* nn r 
Hindu family consisting of them and the said .1 B. ' undivided 

4. IV/,ere under the n.orlgnye the mortgagor is not personalU, liable 
And it is further declared that, under the terms of ttw. 

amount'’" P"-'*'™'”".'- lial.l.. for the repayment „fTho*“!?M 

5. U7,cr<- the personal remedij Im barred by limHalion : — 

And it is further declared that the n-iiiedv of the nlainliff .«, • . 

the defendant, personally is barred by limitati.! and that he is ent IT*/ 
to repayment of the said amount out of the mortgaged property 
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2305. Kvle 383. Form No. 59. 

Order upon payment by the defendant, 

(Cause-title.) 

Upon reading the application of the plaintiff presented on the 
day o£ and upon hearing Mr. , Vakil for the plaintiff, 

and defendant (not appearing by pleader or in person though served with 
notice of this application) or (this suit coming on this day for further con¬ 
sideration in the prcsehce of, Ac.) And it appearing that on the 
day of the defendant paid into Court the sum of Bs. (X-}-Y-(-Z) 

ID pursuance of tht* decree herein, dated the day of and 

that on the day of the plaintiff brought into Court 

the documents of title relating to the mortgaged property in his possession 
or power and the acknowledgment in writing in the said decree mentioned. 
It is decreed as follows: — 

(1) That the sum of Hs. (X-f-Y + Z) be paid out of Court to the 
plaintiff. 

(2) 'Phat the said <locuiuents and acknowledgment be delivered to the 
defendant, and that the plaintiff do, when so requested, concur in duly 
registering the same in the office of the Registrar of Assurance of 

(3) (When the mortgagee ie in poeseesion). That the plaintiff do here¬ 
with deliver to the defendant possession of the mortgaged property in the 
schedule hereto described. 

(4) That satisfaction be entered up for the full amount of the said 
decree. 


Schedule. 

(When moTigagec is in possession, insert description of property as in the 

plaint.) 


2306. Rule 383. Form No. 60. 

Order for sale if defendant has made default in payment. 

(Cause-title.) 

This suit coming on this day on further consideration in the presence of 
Mr. . Vakil for the plaintiff, and the defendant (not appear¬ 

ing by pleader or in person), and it appearing that the defendant has mdde 
default in payment of the amount mentioned in the decree herein dated 
the day of . It is ordered' that the mortgaged' property 

(or the portion of the mortgaged property specified in the schedule hereto) 
be sold, and that the plaintiff do, on or before the day of . 

bring into Court the affidavits and the certificate prescribed by rule 205 of 
the Original Side Rules. 1902, and a sum sufficient for the expenses of the 
sale. 

And the further hearing of this suit is adjourned to the day 

19 . 


of 



I. 1U4.J 


MUltlOAOE. 


ir>C3 


2307 . Kl-le 38 t). Fokm No. 61 . 

Order confirming sale. 

(Cause-title.) 

IhU suit comiug ou this day ou further coiisidenuion iu the preseuce of 

etc. Upon reading the report of sale directed by the order herein dated! 

appeariiig that there is now in Court 
to the credit of this suit the sum of 'Rs. 

It is ordered as follows; — 

1. That the sale of the several lots specified in the schedule hereto 
to the respective persons and at the respective prices iu the third nu<l fourth 
cohmns of the sarne schedule mentioned be confirmed, and that the 
certificates of sal« be issued to the said persons accordingly. 

oI ALrItVof”* bo son,‘to tho Rogietrar 

3. That tho furthor sum of Its. (XX) being interest at the rate of 
herein dated th/'^ T/oT”'" ““ 

11 .s^i.re 

_ 4 . That tho sum of Rs. (X^.Y4.Zl the amntmt . 

and co^M due under the said decree, and the said sums of R-f 
Rh. (YY) making in all the sum of Rs Hp rtoi^ * ' 

the plaintiff and that satisfaction in full of the said Sec^e^rento^ up 

Of ,.ia . -icl sum 


ScHEbL-I.K. 

Number of 
lot. 

Description uf tho 
property. 

Name of pur 
chaeer. 


1 - — — 

1 

1 



Sale* price. 


2308 . Form No. 62 . 


Ord«r conArming ,ale, when the sale-proceeds are not . 

the dJcrec. ' ««j7icienf to satisfy 

(Cause-title.) 

ato., -nd‘rZ^ng^tharthere ““ ^ 

the Bum of R». “> to the credit of this Bi.ii 

. wluoh not 8uffie;ent to disoharge the amo^t 
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-flue to the plaintiff in full, and the plaintiff by his vakil applying for a decree 
ngainst the defendant, personally, for the deficiency. It is ordered as 
follows : — 

* 1 

2. V Insert paragraphs 1, 2 and 3 of Form No. 61. 

3. j 

4. 'i'hat the sum of Rs. be paid out of Court to A B, the plaintiff, 
•and that satisfaction of the said decree be entered up for the said sum. 

5. That (' D, the defendant, herein do pay to A B, the plaintiff, the 
the sum of Rs. (being the balance of the aggregate amount of principal, 
interest and costs, due under the said decree and further interest and costs 
hereby decreed) together with interest thereon at the rate of Es. 

per cent, per annum from this day until realisation. 

6. Or, if •any, defendant be not personally Uable. That C D and E F, 
the defendants herein, do, out of the property and credits of E F, deceased, 
-come to their hands as his representatives, pay {continue as in paragraph 5). 

Or. that C D. the first defendant, do personally and the said C D and 
E F. and G H, the second and third defendants, do, out of the property 
of the undivided family, M’hereof they are members, in their possession, 
pay (continue as in paragraph 5 above). 

Or, in the case of the mortgage by a Hindu father. That ^ 
defendant, do personally, and the said C D and E F and O H, the 
•second and third defendants, do, out of the ancestral property belonging to 
•them, pay (continue as in paragraph 5). 

Schedule. 

(/4s in form No. 61.) 


2309. Rule 388. Form No. 63. 

Decree m a redemption-suit by the mortgagor against a single mortgagee. 

(Cause-title.) 

(Formal parts as in form No. 56.) 

The suit coming on this day, A’c.. it is declared that the plaintiff is 
•entitled to redeem the said mortgage, and that the amount due to C D, the 
defendant (the mortgagee), on the day of (date fixed 

(or redemption) is Rs. (X) for principal and Rs. (Y) for interest at the rate 
of Rs. (rfiafracl rate) per cent, per annum, making in all the sum of 
Rs. (X-i-Y), and the sum of Rs. (Z). for which costs of this suit. And it 
is decreed as follows: — 

1. The plaintiff shall be at liberty, on or before the said day 

of to pay into Court the said sums of Rs. (X + Y) and 

Rs. (Z) and thereupon the defendant shall bring into Court all documents in 
Tiis possession or power relating to the mortgaged property together with 
*n acknowledgment in writing signed by him of the said sums and that all 
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claims and interest to and in the mortgaged property of himself ami of all 
persons claiming under him and under whom he claims, have been 
extinguished. 


2. In the event of payment in as aforesaid, the sai<l sums shall be 
delivered to the defendant, who shall at the request of the plaintiff, concur 
in duly registering the said achnowl-edgmcnt in the office of the Registrar t)f 
Assurances of {if the mortgagee is in possession) and the defendant shall 
deliver to the plaintiff possession of the mortgaged property. 


3. If the plaintiff shall make default in payment as aforesaid, then 
the defendant may apply for the sale of mortgaged property, and the same 
or ii sufficient part thereof shall be sold accordingly. 

And the further consideration of the suit is adjourned into chambers 
to be heard on the day of 


2310. Ri’Le 380. Form No. 64. 

Redemption-suit. Order upon accounts and objections. 

' (Cause-title.) 

This suit coming on this day on consideration of the account directed 
“)y the decree herein dated the day of 

It is (h*clared as follows: — 

1. The amount due to the defendant under the mortgage in the plaint 
mentioned m Its for principal, and Rs. for interest to 

. and on the day of (dav 

fixed for redemption) there- will be due the further sum of Rs. for 

mterost at the rate of per cent, per annum; making in the sum of 


2 The balance of the rents and proHts of the said .property charge¬ 
able to the defendant together with interest at the said rate^ to the 

fixed for redemption) is Rs. 

'V""""' ‘“.'u '■ P'/""!'" of -Ifterionition cauBcd to 

the mortgaged property hy the defendant is Rs and Rs 

p'''' • p'^’’’ ' 

to tnp saul diiv of fiU j ^ 3 > 

rnlempHon). inwkinc in al) tht- kuiii <if Hs. ^ 

4 . The amount due t« the defendant on the said dav nf 

after setting off the said sums chargi-able against him is Rs ^ 


of 


And the further consideration of this suit is adjourned to the 


day 
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2311. Rule 390. Form No. 66. 

Decree in a rcdemption-auit. by the mortgagOT who has made tender of the 

mortgage-amount. 

Claim for an account of the amount on the day of 

(date of tender), due on a mortgage, dated the day of 

and made between parties (for a declaration) that the amount then due was 
duly tendered to the defendant by the plaintiff, to redeem the property com¬ 
prised in the said mortgage 5 and for costs of suit. This suit coming on this 
day. etc. 


It is declared that on the day of the 

plaintiff duly tendered to the defendant the sum of Rs. X, being the amount 
then due to him for principal and interest under the said mortgage, and 
that the defendant is not entitled'^'to any further interest, and that the 
plaintiff is entitled to the sum of Rs. A for his cost of this suit. 


And it is decreed as follows:— 

1. That th«? plaintiff shall be at liberty on or before the day 

of to pay into Court the sum of Rs.(Y) (being the balance due 

under the said mortgage after deducting the said sum of Bs. A) and there¬ 
upon (continue as in form No. Ii3, paragraphs 1, 2 and 3). 


2312. Rule No. 391. Form No. 66. 

Order extending time for redemption. 

(Cause-title.) 

This suit coming on this day on further consideration in the presence of, 
etc and the vakil for the plaintiff applying that the time by the decree 
herein, dated the day of fixed for payment of 

the mortgage-moneys be postponed to the day of- 

It is ordered that the plaintiff do pay to the defendant the sum of Rs. 
for his costs of this hearing and that, upon .the plaintiff paying to the 
defendant before the day of the said sum of Rs. 

the sum of Rs. being the costs by the said decree directed to 

be paid and the sum of Rs. for further interest on the principal, 

sum at the rate of Rs. per cent, per annum from this day to 

the day of making in all tbe sum of Rs. the time 

for redeeming the mortgaged property be extended to the said day of 
(the extended date) and that the further hearing of this suit be adioumed 
to the day of . But in default of payment of 

the said sum of Rs. by the time aforesaid, then it ia 

ordered tt’at this application be refused and that the further hearing of this 
suit be adjourned to the day of 
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2318. liULE 392. Form No. 67. 

Redetnptioyi-suH. Order for sale on default of payntcni upon the application 

of the mortgagee. 

(Cause-title.) 

This suit coming on this , etc., and it appearing 

that the plaintiff has made default iu payment «»t the amount mentioned in 
the decree herein, dated the day of and Ihu 

defendant by his vakil applying (or sale of the mortgaged property. It is 
ordered that the mortgaged property (or the portion of the mortgaged pro- 
perty specified in the schedule hereto) be sold, and that the defendant do, on 
or before the day of bring into Court the pro¬ 

clamations for sale, the affidavit uud ucrtilicate prescribed by rule 205 and 
a Sinn sufficient for the i‘xpc*nscs of the side. 

And the further hearing, ftc. 


2314. Hi i.E 393. Form No. 68. 

Decree m a /orrefosure suit. 

(Cause-title.) 

Claim under a mortgage of immoveable property, dated the 
.y , for Rr. principal and Rs. 

interest thereon, the duy of . and further interest 

Ks. pcj. cent, ppr annum, for foreclosure or sale in deTaiilt 

of payment, and (or costs. 

I’his suit coming on this day for final disposal in the presence of, etc. 
It is declared that there is now due on the said mortgagt* the sum of 
Rb. (X) for principal, and the sum of Rs. (Y) for interest and that on 
the of there will bo duo the further sum of 

Rb. (Z) for interest ut the said rate, making in all the sum of 
Rs. (X-f-Y-fZ). And it is ordered as follows: — 

1. The defendant shall be at liberty on or befon* the said 

day of to pay into Court th«- said sum of Rs. (X -t- Y -♦- Z). and 

the sum of Rs. (A) for the costs f*f this suit. 

2. On payment as aforesaid the plaintiff shall bring into Court all 
documents in his posession or power relating to the mortgaged property m 
the plaint mentioned and shall reconvey to the defendant the said property- 
free and clear of and from all incumbrancM's due by him, or any person claim¬ 
ing under him. (if the plaintiff derives hie claim from the original mortgagee 
add, or by those under whom he claims) {if the plaintiff t« m posMSton. 
add, and shall deliver to the defendant possession of the said property). 

8 . In default of payment as aforesaid, by the time aforesaid, the 
defendant shall from henceforth stand absolutely debarred and foreclosed 
of end from all right to redeem the said mortgaged property. 

And the further consideration of this suit is adjourned into chambers 
to b* heard on the day of 
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2315. Rule 394. Form No. 69. 

Suit for foreclosure—Several morlya<jees—Decree giving one prior to redeem. 

(Cause-title.) 

{Insert declarafions as to the amounts due to the several mortgagees for 
principal ami interest on the day fixed for redemption, and their several 
properties.) 

And it is ordered as follows: — 

1. That, upon the defendants, or any of them, paying to the plaintiff 

on or before the day of the said sum of Rs. 

{the amount due to the plaintiff for principal and interest on the day fixed- 
for redemption) and the sum of Rs. for the costs of his suit, the 

plaintiff do bring into Court all documents in his possession or power relating, 
to the mortgaged property in the plaint mentioned and do reconvey the said 
mortgaged property free and clear of all incumbrances made by him, or by 
any person claiming under him (or under whom he claims) to the 
defendants or such of them as shall redeem the mortgaged property, as he 
or they shall direct, such conveyance to be settled by the Registrar in case- 
the parties differ. 

2. In default of defendants or any of them paying to the plaintiff the 
said sums by the time aforesaid {insert names of the defendants) the first, 
second, third, etc., defendant shall thenceforth stand absolutely debarred 
and foreclosed of and from all interest in, and all right to redeem the 
mortgaged property. 

And the further consideration, etc. 


2316. Form No. 70. 

Suits for foreclosure—Decree in suit by first mortgagee against a second 

mortgagee and the mortgagor—Successive periods for redemption. 

(Cause-title.) 

Claim under & mortgage of immoveable property, dated the 
day of for Rs. principal and Rs. interest 

thereon on the day of , and the further interest at 

Rs. per cent, per annum, for foreclosure or sale in default of 

payment and for costs. 

This suit coming on this day for final disposal in the presence of, etc. 

It is declared that the several amounts due on the day 

of are, to the plaintiff Rs. for principal and Rs. 

for interest, making in all the sum of Rs. X: and to C D. the first 
defendant {the second mortgagee) Rs. for-principal and Rs. 

jor interest, making in all the sum of Rs. and it is further declared 

that there is due to the plaintiff the sum of Rs. and to the 

defendant the sum of Rs. for their respective costs of this suit; 

and it is further declared that the second defendant (the mortgagor) is 
personally liable for the aforesaid amounts; and it is further declared that 



s. 104.1 


Mi)UTUA(;i:. 




the Klfctr'nf!"' 'luc t" hi... h. prieritv of 

r P e i/eK '"'-V-nent of the s„n!s-'.l...: „; u,!- 

r™Lr!u:;;:;Si .. 

And it is docn-ed j»s follows:_ 

on oJ'befotv'tW ""•'■h/.OK.I, .h.,ll be .,t liberty 

2. On payment as afoivsaifl tlu* nl nntiff i, ii i • 
documents in liis possession or p..wer rel-i'tmL' to1hl 

the plaint inentioned. and slndl reconvev to th ^ property in 

property clear of and from all incu.nbranees ue bv 

c-lainmig iimh-r him (// il,,- i.hhitiff ,U;ivrs 1 1 Pt*rsoii 

^<nrfr,,ujce. ,uhi or by those under Vom he eiaims) 7,7^/7"' 

><hall from hencef<,rth stam\‘ al>s7uitdrSlm^^ V'^ hrst defendant 

‘.I! right to redeem the said .Mortgaged propc-r!y of from 

shall be at liberty on <„■ befot’e tb/-' "T"' 

pay into Court the said sum of R.. (V» i ! , to 

interest on the principal sum of IN* ' ^ further 

phiddlm ^ 

i*rinR intoVourt'an dncumemrrn 

mortgaged property in the plaint mentioned ’ •md to the 

second defendant the said property free an.l cl, ,- "'f*' to the 

branccs due by him. or any nor^L oU,: • ‘'nd from all incum. 

he claims) (,f //„. f.Uuniiff I, .^.MMrL nJ' i ' T imder whom 

second defendant possi-ssir.n of On- said propertyr' 

ssS s’Sr!Et£,:-s, s 

.. 

' • t*^+•■'+») and also the stun of Ti. /-n^ l "11 the Rum 

W 0 K„,<. t ,,, . in b«np ,Wrest on th. 


,w rite ti Srt:rs.E?=S 
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8. Oil [civiiifiit as aforesaid by the second defendant the firet 
del'eiulaiit >>hall briny into C’oiirt all documents in his possession or power 
relating to the mortgaged property in the plaint mentioned and shall re- 
eoiivev to the second defendant the said property five and clear of and from 
all incumbrances due by him, or any person claiming under him {if ihc 
Urtil (Iffcmliiiif ilnii'CH his chiiii from Ihr oriyiiuil mnriyayee, add. or by 
those under wbom lu- claims) {if the firaf defenchnt is in possession, add, 
and shall, deliver to the second defendant possession of the said property). 

9. In defanlt of payment aforesaiil the second defendant shall from 
henceforth stand absolutely debarred and foreclosed of and from all right 
to redeem the said mortgaged property. 

And the further consideration, etc. 


2317. Ri le H9.'). Form No. 71. 
{Decree itbsoluie for foreclosure.) 


(Cause-title.) 


This suit coming on this day on further consideration in the presence 
of. etc., and it appearing that the defendant has not paid into Court the 
sum of Rs. (X-hY-hZ) in the decree herein, dated the day of 

mentioned and that the whole thereof still remains due. It is decreed as 

follows:— 


1. That r 1), the defendant, and all persons claiming through or imdei 

him do from henceforth stand absolutely debarred and fo^edosed of a I 

rights to redeem the mortgaged R 

(i/ the defendant is in poxscsHion) and do forthwith deliver to .1 B. the 

plaintiff, possession of the said property. 


2 That C D, the defendant, do pay to A B, the plaintiff, the sum of 
Rs (A) the costs in the said decree mentioned, and also the sum of Rs. (B) 
for his costs subsequent thereto, making in all the sum of Rs. (A-rB), to¬ 
gether with interest thereupon at the rate of Rs. per cent, per annum 

from this day until realization. 


SCHKDULK. 

{Set out description of the mnrtgayed properti/ as in the plaint.) 


2318. Form No. 72. 

{Final decree in a foreclosure-suit or suit for redemption upon payment by 

the defendant). 

(Cause-title.) 

This suit coming on this day on further consideration in the presence 
of, etc., and it appearing that on the day of the defendant 

paid into Court the sum of Rs. (X-t-Y-i-Z) and the sum of Rs. (A) for the 
costs of this suit in the decTee herein, dated the day of 



S. 1U4.] 
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inumiuiu-il, and that the plaintiff oil tin- dav of uxei-iUed 

Tn faxtin- !m.[H-vty in I la- plaiiii iuL*ntiuaed 

n fa\om of the defendant, and has bixiught into t'ourl all d-eunicuts in 
Ins posst-ssioii or powor relating to the sai.l pnip.-rty. 

It is (Ji-deved as follows:_ 

Con..; <A, ho paid out 0 , 

Court to the defendanl!'L(Ulw^ tlK-\)l-dn^iff"l"*'' 1 

in registering the sai.l deed in the offiL'of th R 1"^ '•'■M''^’«ted, eoucur 
district of (i/ fhr „/,i,»/;/■/ iv ; ^ i^ih?i>tiar ..f Assmance of the 

deliver possession of the said property "iirtr* 1 T 

tile .lefeiidant). P>'>l‘nt\, tlu- seludnle hereto set forth, to 

8, That <■ I), the defendant, do pay t(* 4 ]{ tU i ■ .-« , 

":pn-nt to the 

cent, per aninnn from thisM-.y 

(SenKmi.K.) 


Rs. 


/noprrt;/ j ' >»oytg(iged 




J.i^ »i;h) 


Stf it for fon rloHin r _ f. . i 

' ' "" ./ ,lcle„d„„t 

(Cause-tith- and claim.) 

nnd (he valdl to,, n" didellllam ^pj^^-ljlg ^ of, etc 

" ... 1 ..i 

\"d it is .....lered as f.dlows: — 

piXuilr :;;;l u- 

^ tile costs of the 

- - -.. 

no. on f,r hefr>»>. II 


'«• hpfore tl'u! 
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<la 3 - of 

artidiivits anti certificate, 


, bring into Court the proclamation, 
etc., prescribed by order XVIII. 


4. J liat the net proceeds of the said sale h® applied in payment to the 
plaintiff of the said sunj (the principal sum declared tu be 

due ti) the plaintiff) and snhsequenl interest thereon at the rate aforesaid 
and the subsequent cost of the plaintiff of this suit, so far as the same will 
' xtend. 


4. If the said sale-proceeds shall not be sufficient to pay the said sum, 
and costs in full, the plaintiff sluill be at liberty to apply for a decree for 
the balance. 


5. If the defendant shall make default in payment of the sums in the 

first j)aragraph hereof mentioned, then he shall be at liberty, on or 'before 
the day of , to pay into Court the said sum of iRs. (X + Y-f-Z) 

and the sum of Rs. (A) for the costs to this suit. 

6. On payment as aforesaid the plaintiff shall bring into Court all 
documents in his possession or power relating to the mortgaged property in 
the plaint mentioned and shall reconvey to the defendant the said properly 
free and clefir of and from, all incumbrances due by him, or any person 
claiming under him (if the plaintiff derives his claim from the original mart’ 
gagee, add, or by those under whom he claims) (if the plaintiff is In 
possession, add, and shall deliver to the defendant possession of the said 
property). 

7. In default of payment as aforesaid the defendant shall from thence¬ 
forth stand absolutely debarred and foreclosed of and from all right to 
redeem the safd mortgaged property. 

And the further consideration, etc. 


2320. Rule 397. Form No. 74. 

English mortgage or mortguigc by conditional sale. Interim decree in a 

suit for redemption. 

(Cause-title and claim). 

This suit coming on this day, etc. 

1. (Insert declaration of the amount due as in Form No. 03.) 

And it is decreed as follows:— 

2. The plaintiff shall be at liberty on or before the day of 

to pay into Court the said sums of Rs. and Rs. , and 

thereupon the defendant shall bring into Court all documents in his 
possession or power relating to the mortgaged property and shall reconvey 
the said property to the plaintiff free from the said mortgage, and from all 
incumbrances created by the defendant, or any person claiming imder him, 
or under wHom He claims (if the mortgage is tn possession), and shall put 
the plaintiff into possession of the said property. 
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complying with the ptov£nTo?\he ihc (k-fendiint 

shall be paid out of Court to the apfpn .1 preceding paragraph the said sum 

plaintiff, concur in duly registeringfbp 1 

Registar of .Xssurances^of^^ ° reconveyance m the office of ihe 

4. Jf the plaintiff makes dpf...at ;_ 

shall be at liberty to apply that the ul-ihJcffaforesaid the defendant 
morti,a,je ih nal by coadi(,^nfl( saM o? th it be foreclosed {ivherc Ihe 

thereof, may he sold. ' Property, or a sufficient part 

And the further consideration of iK; •. • 
day of adjourned to the 


^0^1. 


l.f. 


i i\C, 75 


Notice of ptiifincnl into Court. 
(<*aus«*.title). 


In the matter of a mortgage dated ib,. 
the matter the Transfer ..f Property Act. 1882. 


day of 


and in 


Jo (' ]) of {rettideucr and diMrri„t:„u\ 'v ^ 

^ U. the sum of Ps, consiKlInir ^^oount of (' n (,f 

l a- sel.rdul,. la-relo in accordance with Uio^provHon '^’^’f >^P‘.‘cified in 

of t e said Act; and that you are nimed io ii section 83 (or ] 00 \ 

't 0,1,0 s„i,i >«™n 

(or. an the niHr uia,, he). ^ ^ the said mortgag,..deed 

•'--I -d ''""--S -to court the SUM .uu r 

tromprised therein and upon executi'r'”"'*? to the nrn^'’’^'’' 

payment out to you of the iaid inone"^, "^^ice to the a ft 

'I'lip address for service of tl,,. ^aid .4 /f 

SCHRDl’I.K. 

rortu-ulorn as ,jiceu in n.e Lodgment Schedule.) 

(Signed 



f^^gistrar. 
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2322. Rule 4(H). Form No. 76. 

<)ri>iiiuil peliiio>i for paifmeni out of Court to the mortgagee. 
in tlio High Court of Judicature at Madras, 

Original jn-tiiion No. of 

In llic matter of a mortgage, dated the dav of and io 

the matter of the Transfer of Property Act. 1882. 

Hefcu-eeu CD , Petitioner 

and 

AH , Respondent. 


Petition under section 63 of the said Act. 

Tile above-named petitioner states as follows: — 

1. CD, the petitioner, is a land-owner and resident at F, 

the second petitioner, is a dealer in grain and resides at , etc. 

The addix*ss for service 
and proceeding is 

2. .-I }}. respondent, is a land-owner and resides at , A' Y, the 

second respondent is an infant of about years and resides with 

T M P, a land-owner at , and is added as the legal representative 

of M I V P (land-owner deceased). 

3. On the day of a iiptice entitled in the matter of 

the said mortgage and Act was servt-d upon your petitioner M'ho was thereby 
informed that the sum of Rs. had been paid into Court to the 

credit of the said matter to the account of C D, of, etc. 


of the petitioner, (or petitioners) for all notices 


4. Your petitioner has read the affidavit of /i R of, etc., filed in the said 
C’ourt on the day of and the three exhibits tlievein referred to and 

admits statemenfs thei*ein contained. 

;■). 'I’he amount <lue on the said mortgage on tlie day of 

is Rs. for principal and Rs. for interest, making in all the 

sum of Rs. 


6 . I am the same person as C D nan)e<l in the said mortgage (or, 
if i}ot the original mortgagee, show how the applicant dcrive.s his title io 
the mortgage-moneg) and am solely and absolutely entitled to all moneys 
due thereunder. 


7. r am willing to accept the said sum of Rs. deposited in 

Court in full discharge of all moneys duo under the said mortgage and my 
costs of this application and the reconveyance of the mortgaged property. 

8 . T have brought into Court the said mortgage-deed and the documents 
specified in the schedule hereto, which are all the documents in my 
possession or power relating to the mortgaged property (if any documents 
delivered to the mortgagee are not brought into Court', the same should be 
accounted for). 

9. On the day of 

gaged property to the said A B. 


I delivered possession of the mert- 
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10. Your petitioner therefore prays_ 

(a) That an onler lua.v ba made for paymnit out of Court to him of 
the said sum of Rs, 


{b) For such other relief as to this Court may seem tit. 

11 . 1 declare that the facts ohov,.- are true to my kuowled-'e 

except as to matters stated to be on infonnation and belief and as to 
those iiiater.s I lielieve to be true. 


(Signed) C D - 

(Signed)-- 

Pleader of fhe pciitioner. 


2323. Iti i.K -Kil). l-'.iuM Xf). 77. 

Notice of iivfUioti hif moi tijnip V im luiiiiiiral out of Court 

{Cause-tit le.j 

To .1 li of {addrcBH and deerriiilion). 

Take nutice that un day ,,f c D, of, etc. presented 

a petition to the abow Court for payiuem mil to him of the suni of Rs 

n? i'h^ t i depusiie.l by you in Court to the credit 

of the above niatu-r to tlie account of the •«iinl (' D. and that the* 

'>= appointed for the hearing of the said application and 
that, jf yox} do not attmd on I he snid d;iv in person or by nleadpi* • n 
'irder may be (tassed in your absence. * • i •* 


IS 


And also fake notice iliat the fur service of the said C D 


(Signed) E p. __ 

I‘lradrr for tin- (' jj 


2324. Rangoon High Court Rules:— 

In exercise of the |)ouer conferred l>% section lUl of tlie Truisfee „f 
Prepay Act. 1882 and in superses>ion of the Chief Court. Xotificafion 
No. 22, dated th«* 8th .June ItH)4 and N'o. M ((Jeiieral) dated the Ttb Auril 
1910, the High <,.uur. .nak^c- fhr ..fug n.J' . 

provisions of riiapU-r IV of the Act in the High C.a.rt and in Civil Courts 
Bubordmate to it in places to which the .\et has been extended-_ 


Rulct. 


(1) In these rulei 


•• the Act ■; means the Transfer ..f l'r..perty Act. J882. amendeil 
fr«jni time to time; 


9 4 


mortgagor includes ever\ perM.ii . niitled t<j redi- 


‘•in a mortgage; 
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■ includes every person entitled to the benefits and 
femedies of the holder of a mortgage security. 

i'.very dei)osit under section 83 of the Act shall be accompanied by 
:i p.-iiiii.n staling the facts in connection with, the mortgage, and the amount 
due lor [nincipal and interest. The petition shall be verified in the mannei 
|)re-.cril)ed by the (..'ode of Civil Procedure for verification of plaints. 

(3) I'nless otherwise ordered, there shall be paid into Court, in addition 
to ihe sum deposited under section 83, or any subsequent section, a sum 
suilicienl lo provide f»»r the issue and service of notices by the Court and 
for the mortgagee's costs of obtaining payment out of Court: and also when 
such i)ayment is made vmder section 83, and a retransfer of the property is 
retniii'erl. a further sum to provide for the mortgagee’s costs of transferring 
tiu* ])r()perty, and causing such transfer to be registered. 

(4) Kverv order for payment of money into Court, undei section 
the Act, shall specify the sums to be paid and the purpose oi w iie i ra 

sum is intended. 

(.1) The notice to he served, under section 83 of the Act. shall be in 
Form Civil 138. 

(U) Every notice clirecte.l by the Act or these rules to 

be served in one of the modes prescribed for post 

Order V of the Co<Ie of Civil Proeednre, or by sending it Ey registered po.c 

to the last known address of the person to be servea 


he shall not be allowed of the fees and charges which 

Court to meet his claim ? hr reason of his payment of the money 

the mortgagor may ‘"nHoTml ^tL costs of drawing out the money paid 

into Court nor shall otherwise ordered, the mortgagee shall be 

in. Except as aforesaid, or . 

allowed all costs properly incurred by him. 

f fnr navment of money out of Court, under 

2^ ^^mortffasee who has complied with the orders of the Court, 
section 83, by a rules made in this behalf, so far 

and the Prov.s.ons o^the Act and^ot.^t 

as they tlie property and possession free from encumbrances, 

so to ^ , transfer to be registered, and has accounted for the docu- 

title which were held bv him. the Court shall make such order 
roxders as L it shall seem fit fbv the disposal of the capital sum and 
interest thereon, and of the fund for costs and expenses. 

I'Ol Every enforceable order made under section 83 may be enforced 
under the proVisions of the Code of Civil Procedure, and shall tUt 
purpose be deemed to have been made in a suit instituted under that Code. 


PART THE SECOND 


THE 

PROCEDURE RELATING TO MORTGAGES AND 

CHARGES. 



PART II. 

[ORDER XXXIV, CIVIL PROCEDURE CODE. I!)08.] 

Iptroduction.—AM ilu- \m>vv^sxui] st-ctimis ivlatiny to moit- 
^.iges which tornic.l pint of tin- Act. havv hccn since 1908 ivpcnlcd 
and rc-cnaelod as this ordev .,f the t\,dc of t'ivil l»i-«ccdurc When 
they wore a part of Uk- substantive law. they disclosed several diffi 
culties m practice. Tl.cir nicoipovation in tin- Procedure Code have 
removed those difhculties by making them paid of a code and subject 
to lb? other provisions. hor instanc*. lioforc this ameudment it was 
perfectly comjielent to the mortgagor to pay the decretal amount 
to the mortgagee out of Court, which must now he certiHed as 
required by o 21. r. 2.(-. Cnder tb.. old ,>rocedure a nonjoin er of a 
necessary party was m some cases hold be fatal lo the suit S ch n m 
jomder cannot now defeat the soil.( 2 . The forms of decree presc-iberf b; 
the Act have been altered and must now conform t.> the forms nrese^-iS 
m Appendix T) of the Pn.ce.lure Code.Oi Under the old fonn m-oscribed 

forW'ate’- iV'"'" of the Hilal d^cr^o 

for sale the right to redeem an.l the security shall both be extinguished '■ 

«.ne possible effect of whidi was \(> .loslroy tlie mortgagee's ridit trf siibio.ra 

ton on the strength of liis mortgage. This .listincTion wa”"ote,looked bv 

ludgment which bad to be corrected bv them in k 

ib^ ^ fransposihon of the i.rocessual sections from'the -Vet to 

the Code liavo given them a wider ai>plicahilily beyond the territories to 

which the Code is hmiterl, For instance, these provisions must no«- bn 

followed in the Punjab where the Act itself is not in force. Its reflex action 

upon that province must now he even greater than it was in the past 

'Throe new rules supplement the old f.jrms while the ..Id s 99 „hipb 
was the frmtful source of litigation and judicial divergence has been mate 
“modified. Of the new rules, r. 9 enables the Court t.> pass a deciW 
in a redemption suit for possession or payment .>f tli,- surplus im.fits Tt 
was previously held in some cases that since the Act .lid not provi.le for 
such a decree it was beyond the power of the Court to pas.s it. 

The Act was equally silent as to what form tli.- decree .shoul.l take 
when a niosne mortgagee desired in one suit to redeem up and foreclose 
down whwh he was entitled to do under the provisions i.f sections 74 and 75 

Sft^e ^provisions of the order relating to the 

sale and redemption of mortgaged property to charges and thus .-xp-mds 
the allusion to similar procedure contained in section 100 which Ins^henn 
amended to place the applicability of the order beyond cavil 

As it is the order is still by no momis (>xhauatlvo of the cases wbinb 
the Act contemplates. For instance, it makes no provision for enforce 
meat of the right of subrogation which uinU-rlics several sections of the 
Xoi e.g sections 7 L 75, 95 and lOU Tn such cases the Court Srhave t 
devise forms of the ir owm. for no defect in procedure can defeat a right 

i,s. 

(2) O. 1. r. ». C.P.C. 42 A P p 

(3) Forms Nos. 3-11. v. 
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relating to Mortgages of Immoveable Property. 

1. Subject to the provisions of this Code, all persons 

having an interest either in the mortgage- 
lor forfeclosure, security or in the right of redemption, shall 
sale and redemp- joined as parties to any suit relating to 

the mortgage. 

Explanation .—A puisne mortgagee may sue for fore¬ 
closure or for sale without making the prior mortgagee a 
party to the suit; and a prior mortgagee need not be joined 
in a suit to redeem a subsequent mortgage. 

SYNOPSIS. 


Pamgraphs. 


2325• A yutlogous Lau\ 

2331, Principle. 

2333, Meaning of Words, 

2334, Necessary Parties, 

2335, Parties to a Mort^ 
gage Suit. 

2339, Persons interested, 

2 S 40 — 40 , Unnecessary 

Parties, 

2354, Parties in a Fore¬ 
closure suit. 

2356. Benamidar Plain* 
tijj. 

2359, Heirs of deceased 
Mortgagee, 

2361, Heirs of deceasedti 
Mortgagor. 

2302, Parties to Redemp¬ 
tion, 

2370, Time for joining 
Parties, 


2372, Joinder after Preli¬ 
minary Decree, 

2373. Joinder in Appeal 
and Execution. 

2375. Persons urongly 
joined. 

2379. Pleadings by Par¬ 
ties joined, 

2383, Necessary Parties. 

2385. Puisne Mortgagee. 

2387. Sub-mortgagee. 

2388. Assignee of Mort¬ 
gage. 

2390. Attaching Creditor, 

2395. Trusteesf A dminis- 
trators^ etc, 

2396. Debenture-holders, 

2397. Kanomdar, 

2398. Lessees. 

2399. Landlord and 
Tenant. 

2400. Surety, 


24 02, Mtmlers of 
Milakshara Family. 

2405. Miiakshara Son. 

2411. Position of Exclud¬ 
ed interests. 

2415. Mortgagor's Part¬ 
ners. 

2417. When exclusion is 
immaterial. 

2421. Right of Excluded 
co-parcener. 

2424. Right of Excluded 
Puisne mortgagee, 

2435. Must holder of 
several mortgages en¬ 
force all, 

2436, Price of Redemp¬ 
tion, 

2439. Rights of mortgagee 
under defective Decree^ 

2442 Right against Trans¬ 
feree xvUhout Notice, 


2325. Analogous Law.—Though this order provides a procedure 
primarily applicable to immoveable property it has been held equally appli¬ 
cable to the mortgage of moveablesi^^ in which relief by way of foreclosure 
is equally admissible (§ 1477). 

This rule was formerly section 80 of this Act: being a section relating 
to procedure it has been transposed to the Code of Civil Procedure. But 
it is not intended that any different effect should be given to it than if it 
had been a part of the Act. As it is, it extends the rule laid down in 0 . 1, 
rr. 1, 3, 4, of the Civil Procedure Code.<2) Its provisions are, however,, 
declared to be subject only to this Code under the corresponding section, 
the reference was made to s. 437 of the Procedure Code which is now 0. 31, 


r. 1 and runs as folows:— 


“ In all suits concerning property vested in a trustee, executor or administrator,. 

Bepresemtation of where contention is between the persons beneficially interested 
beneficiaries in suits in such property and a third person, the trustee, executor or 
concerning property administrator shall represent the person so interested, and it swll 
vested in trustees, not ordinarily be necessary to make them parties do the suit. But 
etc. the Court may, if it thiims fit, order them or any of them to be- 

made parties." 


(1) Mttknmaya v. Hmida/t,-20 C.L.J. 183. 


(2) Act V of 1908. 
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This clause is the same as 15 ami 10 Viet., 80, section 42,Jind tin.- 
other provisions of the nile correspond with the English law.^ 2 ) 

2326. The section is now, of course, a part of adjective law inasmuch 
us it merely enacts a rule of procedure. It is not a part of the subslati 
tive law of mortgage formulating the rights and obligations arising out ot 
such a legal relation. As such, it will operate retrt)spectively irrespective 
of the date of mortgage. Indeed, the rule is generally in keeping with the 
pre-existing law, in so far as the latter provided that every person having 
the right to n'tleem should be made a defendant.Jlut thi‘ present section 
considerably widens its scope by making the joinder of all persons interested 
in a mortgage compulsory. Tn this respect the Tjegislature makes a de¬ 
parture. the object of which was apparently to prevent multifariovis and 
conflicting decisions relating to the same property. Even, ns such, the 
section lays down a salutary rule of practice, and has a wider application 
even where the .\ct itself is not in force. 

2327. This provision, now enacted as a rule under the Code of Civil 
Procedure, was formerly s, 8.) of this Act, and ran as follows: — 


85. Subject to the pros’isinns of the Code of Civil Procedure, section 457, all 

persons havi!»g an intere.<(t in the property comprised in a mortgage, 
Parties to suits must be joined as parties to any suit under this chapter relating 
lor foreclosure, sale guej, mortgage ; Provided that the plaintiff has notice of such 
and redemption, interest. 

2328. As now amended, tlu* rule makes two noticeable changes. The 
former section was qnalifled hy the clause. “ Provided that the plaintiff 
has notice of such interest." As to this clause the present writer had 
said ; " The proviso suhonlinating tin* obligation to join to notice is un¬ 
necessary and misleading. Kor in the absence of any discriminating equity 
affecting the right of excluded interests it is not clear what object the 
proviso is intended to serve. Can it be supposed that if the plaintiff has 
omitted to join a necessary party because he had no notice of his interest, 
then his interest will bi- (lifferently affected tn what it would be if he was 
excluded, even though the plaintiff di«l have notice of his interest? Notice 
may sometimes affect the question, but it does not always do so, as has 
been pointed out before.I’he Ijpgislature were apparently of the same 
opinion, and the danse has l>een omitted from the present rule. Another 
cliange made is in the explanation added, which is also in conformity with 
the author’s opinion expressed in the previous editions of this work, and 
which have now the effect of setting at rest the controversy that had arisen 
on the subject. 

2329. The effect of the incorporation of section 85 of the Transfer of 

Property Act into this order is to put an end to any inde- 
Ohsnge ol prac- pondent practice t)n the Original Side of the High Court 
SldV ^ of ('alcutta based on the old procedure, and the Original 

Side have now to follow the provisions of this order. 

2330. This rule is the same ns section 8.5 of the Act amended on 

Eflcci ol the several points the effect of \vhich may bo set out here. 

amendment. The amendment of the opening words " subject to the 


(1) See Rules of 1893 (order XVT. rule 8). 

(2) Calvert on Parties, 13, 91 : Palmer 
C. Carlisle, 1 8. A 8t.. 423; Vickers v. 
votive//, I Boav., 429 ; Caddiek v. Cook, 32 
Beav,, 70; Mills v, Jennin{js, 13 Cli, P. 
039 5 Griffith v. Pound, 45 Ch. D., 553 ; 
Moore v. Morion, (1880) W.N., 190; 
RoUon V. Salmon [1891] 2 Ch., 48; Be 
Continental Ox^fgen vo., [1897] 1 Ch., 511. 


(3) Mohun Loll v. Ooluck Chunder, 10 
M. I. A., 1. 

(4) Thaking v. Ma Hlaxk, 2 L. B. R., 
241 : Huknm Chand v. Katam Chand, 
[1908] P. R„ No. 64. 

(5) 2 I^w of Transfer (2nd od.), § 1331, p. 
893. 

(0) Sarnt Chandra v. Nahapitt, 37 C. 907. 
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j)i*ovisiuii>- ijt liH^^ Code ' ;u’e merely formal necessitated by the 
tnrns|)t)!iiii(in of the ‘ection to the Code. The words “ having^^ an 

interest either in the mortgage security or in the right of redemption^^ in 

place of ■■ having an interest in the property comprised in a mortgage ” are 
intended to cle.ir up an ambiguity which had given rise to a crop of cases 
(S 2380). It is now clear that whether the “ interest " be on the side of 
the mortgagor or mortgagee, the person possessing it must be joined. 

'Pile proviso as to notice has been omitted. It was both misleading 

ami unnecessarv inasmucli as it was apt to lead to the construction that 

the of non-joinder was dependent on notice. The explanation settles 

a moot point upon which the Courts had been at variance. (§ 2346.) 

2331. Principle.—The section is enacted to enable all persons inter¬ 
ested ill the mortgaged property to press liome their respective rights and so 
avoid the multiplicity of suits. an<l the conflicting decisions which such 
suits mav (occasion. Prior to the Act when “ there was no machinery for 
bringing into one suit the various incumibrancei’s on the property, endless 
confusions had been tlu' r«’sult, and the decisions of the Courts upon the 
almost insoluble jiroblems arising from tlie state of things bad been nu¬ 
merous and contradictory. The result was that the mortgaged property 
could not fetch anything lik<‘ its value. 'Phe debtor was laiined, the honest 
and respi'ctubh' money-lender discouraged, and a vast amount of gambling 

and speculative litigation fostered....It had been one of the objects of 

this cdiapter to remedy these and other similar evils.’ Thus then while 
the niU' avoids multiplicitv and protects the rights of all parties interested 
in the mortgage, it is also consonant with the right of the 

account once only, which can only he done if the necou^nt is 
nresence of all the parties entitled to demand an account.^ So Pomeroy 
on Remedies savs: “ Necessary party-defendants are those without whom 
no decree at all" can be rendered: proper party-defendants are those whose 
presxuicc- renders the decree more effectual; and alt the proper parties are 
those bv whose presence the decree* becomes a complete determination of 
nil the '(uiestions which can arise, and of all the rights which are connected 
with the subject-matter of the controversy. ’’(3) The section embodies an 
old rule of practice, and it does not affect the rule of res juihcaiti. so that 
findings arrived at with reh-rence to matters affecting tin* rights of defen¬ 
dants in mortgage-suits may at tim<*s In* of no avail as estoppel in a superior 
Court with reference* to the same points.t**' 

2332. The rule dex's not lay down the consequences of non-joinder, 
and this has givt*n rise to a crop of cases which will be found set out in the 
sequel. Tt was suggesfod by the Select Committee on the Procedure Code 
to add that “ persons not so joined shall not be bound by the decree.” But 
these words were not added, and even if they had been, they could not 
have affected the questions which the section has done nothing to 
settle (§§ 1920—1631). 

2333. Meaning of Words.—” Having an interest in the property:" 

This phrase has been the subject of nuiTierous cases, and will be dealt with 
below (§§ 1918—1922). '* yfiisf be joined ” i.e., impleaded to begin with. 


(1) Sir Griffith Evans’ speech on the 
Bill, Abstract to Proceedings of the 
Governor-GeneraPs Legislative Council 
printed In the Appendix ; cited in Mala 
Din V. Kazim Husain, 13 A. 432 (530). 
F. B. ; to the same effect Sri Goptil v. 
Pirthi Singh, 20 A. 110 (114), O. A.. 24 A. 


429 P C. 

(2) Palk V. Clinton, 12 Ves., 48. 

(3) S. 330 ; Keshavram v. Bnnchhod. .30 
B. 156(161). 

(4) Oiriya Cheiliar v. Snbnpafhy, 29 51. 
8.5 (68). 



01U>KU XXXIV. IMM’. 


0 . 34, r, 1] ounviu xxxiv. iMvr. 

but they may be subsL-quently tlischargi-tl. (55 1918—" I'lxinhfJ hus 
notice i.c., as defined in section il. (laff iH —^'^8)- 

2334 Necessary Parties.—As regards persons wlio are necessarv 
n-nUe< to a mortgage. s\nt llu- mile enacls that peisons " interested ” 
therein should be implcade.l. 'I’his is iiierelv an adaplalu.n ..f the more 
ceiioral rule that onlv poi*sous interested in the suit should be made parties 
to it 91 But this is* a general statement which is of littl.- practical value. 
Indeed it is impossible to make any general statement on the subject which 
would not be. both inaccurate ami misleading, for ihe question of " mterest ” 
must depend upon the nature of the transaction ami the suit, the chum 
nuide the <lefence set up ami the interests directly t>r indirectly to be 
protected and in jeopardv. But nevertheless attempts are frequently made 
at statim' the rule in move general terms, and the English praetua- on the 
Kilhiect is thus summed up: " As a general rule all pei-sous iiitevcsted in 
the eciuitv of redemption, and. therefore, in the proper takiug of account, 
tntlier priinarily as llu' mortgagor or derivatively as the trustee in bankruptcy 
of thi‘ mortgagor, the a'.signees of the equity of redemption, tlu' devisee 
and heir of'^the mortgagor and his personal representative, ami also all 
persons intevested in tin- security primarily as the mortgagee or derivatively 
as his heir or ]>ersonal representative. i>r as assigns or devisee of the 
security or debt ait‘ necessary jiarties to foreclosure and ledeiujition 

action. 

2335. Similarlv. Store describes the practice of the American Courts 
ns follows - “ The gcner.al'doctrine mav he asserted, that all persons, wliose 
interc'^ts av<’ to he affected or concluded by th(‘ decree, ought to be made 
parties Therefore all poi-sons having an interest in the equity of redemp¬ 
tion should he made parties to a hill of foreclosun-. and a fortiori to a lull 
to sell the mortgaged property: for it will not in general be sufficiiuit. if 
(.h(‘ equity of redemption is conveyed or devised to a trustee in trust, to 
brin«' him befon- the Court; hut the qur IritftI (the beneficiaries) 

nlso”should be made parties. If on the oilier hand the rexfiii.? que Irunt. 
arc brought before the Court, it should seem that the trustees are nob indis- 
pensal)lc"pavtieK. So. if the equity of redemption belong to different persons 
as devisees or as legatees having charges thci-eon, all of them should be 
joined as defendants. And hence it has been asserted to be the general 
(althougii not the universal) rule, that all incumbrancers, as well as tlie 
mort<«a<Tor should be made parties if not as indispensable, at least as proper 
parties “to such a bill, whether they are prior or subsequent encumbrancers. 
Prior encumbrancers are properly made parties to a foreclosure for the 
purpose of ascertaining and paying off the amounts due to them. The 
prior mortgagee, when thus joined, may properly file a cross-bill to enforce 
his mortgage and to have its validity and priority established. There are 
certainly some acknowledged exceptions; such, for example, as where a 
second rnortgagee brings a bill for foreclosure against the mortgagor, and a 
third mortgagee; for in such a case the first mortgagee need not be made 
a party. And it may now well be doubted, whether in any ease it is 
necessary for a puisne mortgagee, who seeks to sustain a bill for foreclosure 
against the mortgagor and subsequent mortgagees to himself, to make any 
prior mortgagee to himself a party to the bill. Tf, indeed, any encum¬ 
brances (whether prior or subsequent) are not made parties, the decree of 
foreclosure does not bind them. as. also, a decree of sale would not. The 
prior encumbrancers are nob bound, because their rights arc paramount to 

(1) Haji Jakarta v. Haji Ca»im, 11 B 400. (2) 2 IV. A- T.L.r. 40. 
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tl.ose of the foroclosing j)arty. The subsequeut eucunibraucers are not 
bound: because their interests would otherwise be concluded without any 
opportunity to assert or protect them/’f^) 

2336. It will be observed that in the last two quotations the writers 
iiavc included not only persons who are " necessary " parties but also those 
whuse joinder would be deemed “ proper " though not strictly necessary 
uiidi'i* the Indian Code. But the party must in either case be interested in 
thf suit: the difference between them is onlv one of degree. It is, of 
course, no part of the rule that in order to justify his joinder a party must 
be interested as to all the reliefs claimed in the suit,( 2 ) or that his interest 
should be necessarily present and immediate, though of course as already 
stated, it must not, on the other hand, he remote and contingent. In the 
matter of joinder the policy of the Court is usually one of inclusion rather 
than one of exclusion. But there is and must be a limit to the multi- 
jiiication of parties, and as no general rules are possible, interests entitled 
to be represented in a mortgage suit are capable of categorical enumeration, 
while those who have no such right might also be enumerated. But there 
will still remain an intermediate class whose joinder or non-joinder will 
depend upon circumstances. 

2337. Parties to a Mortgage-suit—It is a cardinal rule of Civil 
Ih’ocedure that every suit should, as far as practicable, be so framed as to 
fiffoni ground for a final decision upon the subjects in dispute, and so to 
prevent further litigation concerning thein.t^) In furtherance of this policy, 
the ('ivil Procedure Code enacts that “ all persons may be joined in one 
suit as plaintiffs in whom any rights to relief in respect of or arising out 
of the same act or transaction, or series of acts or transactions is alleged to 
exist, whether jointly, severally or in the alternative, where, if such persons 
brought separate suits, any common question of law or fact would arise. 
And, similarly, all persons may be joined as defendants against whom any 
right to relief in respect of or arising out of the same act or transaction 
or series of acts or transactions is alleged to exist, whether jointly, severally, 
or, in the alternative, where, if separate suits were bmught against such 
jiersons any common question of law or fact would arise.These pro¬ 
visions enable the Court to effectually dispose of a subject-matter “ arising 
out of the same act or transaction.” Under the previous Code, only joinder 
in respect of the same cause of action was permitted, and which gave 
rise to considerable difference of opinions as to the meaning of the term 
“ cause of action.” The object of the present amendment of the Procedure 
Code is to broaden the rule so as to admit of a joinder in respect of the 
same ” act or transaction, or a series of acts or transactions.” In future 
these words are likely to be the battle-ground for controversy, for though 
the object was to enlarge the scope of the rule, it was not intended to 
make it unlimited. But, whatever may be their scope, these rules have 
obviously no application to mortgage-suits for which the Procedure Code 
has now provided a special rule as to the joinder of parties which alone 
would then have to be refen'ed to to determine what persons are necessary 
parties to a mortgage-suit. But though a suit under this chapter may be 
of a varied character, the section is only confined to suits relating to mort- 


(1) Story’s Eq. Pleadings. 193. 

(2) O. 1, r. 6, Civil Procedure Code. 

(3) O. II, r. 1. Code of Civil Procedure. 

(4) Ibid., O. I. r. 1. 4 (a). 

(6) Ibid., O. I. r. 10 (1). It need scarcely 
be added that the scope' of these amend¬ 


ments of the corresponding sections (ss. 26, 
28) of the old Code is to enlarge consi¬ 
derably the limits within which parties 
could be under previous Code added as 
plantifTs or defendants. 
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}jages. Snell suits may bo for foroclosuro, sale, possession or ndrmptii ii 
according to the nature of the mortgage, but whatever nuiy be their char 
actor, or the redief sovight. it is incumbent upon the plaintifT to see that all 
persons inti“resti‘d in the tnortgage-security tir in the equity of redempti<jn 
(tlu)ugh they may be in no wise interested in the plaintiff’s miatgagi), 
are impleailed in the suit, I-Aen in a suit for contribution all person'- 
liable to contribute are proper parties and should be joined. 

2338. It will be observe<l that tin- rule as now settled elassities pei-«ims 
interested inti> (<i) those interested in the mortgage-socuriU. and (li) int-i 
those intc'resteil in the right of retleULption. It is, of course, iiot seldom that 
a ])erson interested in the one is also interested in the other, but tin 
categorization is intemled to shed a further light on the term “ interested ’ 
which ihougli ajipan-ntly simple is too comprehensive to bo susceptible <if 
an easy dehniti<iii. though it is possible to describe them by enumcratioii 
and elimination. Such perscnis are ticteasarif parties to a mortgage suit 
but liesides these there r<'main others who though not necessary partii's 
would still be /nvi/fcr parties, lint they should mark the limit of the arrax’ 
of parlies, for while the rule enjoins joinder to avoid multifarious suits, 
it floes not invite thp raising of multifarious i.ssues whoTlj' foreign to its 
uiidcrlxing purpose. But subject to this necessary reservation, a niurt- 
gage suit should be complete as to both narties those interested on the side 
of the mortgagee being arrayed on one sine, and those interested on the side 
of the mortgagor, on the other. 


2339. Persons " interested.”—lVrson> who are inlereslcd in tlu- 
mortgage and who cannot be joined as plaintiffs will have to be arrayed a> 
defendants. The cjnestion then resolves itself into one, the solution of 
which depends vipon what significance the Legislature has intended to be 
attached to the word “ interested.” The term, as here used, is nowheii 
defined, but, generally speaking, interest-holders are persons such ns prior 
and subsequent mortgagees, purchasers, a patuidnr, a permanent lessee of 
the mortgaged property, a trustee, a representative, or person interested in 
the equity of redemption, namely, such persons as are enumerated in 
section 91. It is not necessary under the section that the party to be 
joined should have interest of any extent in the property, for a person having 
an interest, however small, is a necessary party if the interest is direct, 
and not merely indirect and distant.(2) And interest-holders for considera¬ 
tion are in this respect on the same footing as volunteers.W The question 
what persons are said to have interest in the mortgage-security or the right 
of redemption now depends upon what other interests are affected by thi' 
subject-matter of the suit. On this point the present rule has eschew’od the 
language of section 85, in which the words used w-ere “ the property com¬ 
prised in a mortgage,” and which had given rise to some controversy as 
to the meaning of the word ” property ” and of the interests that should 
be deemed to be comprised therein. For the word ” property ” is not 
defined in the Code, and it is a term which may as much mean a physical 
object or anything including incorporeal rights which are the subject of 
ownership.<*) (§ 184.) 

A lessee or a tenant, for example, in a zemindari village, in the former 
case, might well lay claim to be a necessary party in a suit or enforce 
mortgage of the zemindari, though he may not have the slightest concern 


(1) Ptriya v. VtnkntacMlum, 15 MX.J. 

Rm 2i. 

(2) Mouer v. 1 Ch. D. 487; 


RujKhand v. Fateh Chanti, (5 J C. (All ) 

(.1) Thome V, Thome. 1 Vem.. 182 
(4) Jajneewar v. Bhuban, 33 C. 42.’> (4.32) 
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with rlk' jn-opcrtv. And yet the Allahabad High Court had at 

one tiiiu' undiTstixxl the term in that sensed^) though the inevitable con- 
-. .[ii'iicrN l(> which that view led were not overlooked by it, and it has 
ovorrrJed its earlier precedent, its present view being in consonance 
wiih that t.iken l)y the other Courts who have understood the term in its 
I'th-'f acecplationd^^ (§ 184.) 

2340. Unnecessary Parties.—Again, the term " interested ” in the 
-iihj.ct-inaltor nf the suit may as much refer to a proximate and certain 
int. ivst as to a remote and contingent interest, as for example, of the 
reversioner of a Hindu widow.C*) It has been held in Allahabad 
ilte inli-nst of the reversionary heir during the life-time of the widow 
heing \jncertain and contingent; he could not be held to be interested 
in the mortgagee within the tneaning of section 01. so as to be entitled to 
redeiiii it. It was sai<l that if such a person were held entitled to redeem 
tlie property, one conscqu(‘nce of redemption would be that, on pay^nt 
of tile mortgago-monev, he should under the provisions of section 92 (now 
o M r 7) iic- put into possession of the mortgaged property. to which 
iio is not during the lifetime of widow in any case entitled ; 

anotlu'r consequence of the same rule is that if plaintiff fai s p 
up the decretal amount, he is then debarred of all 

niortgaged property. So the Court observed: “ Tie plamtiffs-i^spondents 
relv upon the language of section 91 («) as giving them a light to redeeim 
This s'ection provides^ that any person (other than the 
interest in or charge upon the property may redeem, and 

rise’s t 

"-r X— 

^ iMrr of such mortgagor, we do not see our way to extend the meaning 
of tfie word ^‘ interested® L used in this section so as to embrace the chance 
(,f inheritance of a reversionary heir.”(S) 

2341 To the same class belong other persons mentioned in section G 
frt) and (li) to which might be adiled collateral heirs, licensees, legatees 
dviriii" the lifetime of the testator, scheduled creditors ()f an msolvent. 
mort^igor. mjiinteiiance grantees and the like. In this view a reversioner 
is not a ncceasani party under this section. Tt remains to see whether In¬ 
is a proper party’(§ 2381). Of course, this rule does not go beyond laying 
(iown the qualification of a ix'rson who is a necessary party. Tt leaves 
intact the general rule of Civil Procedure which permits the joinder of 
persons for a different purpose. For as the rule now runs ‘ all persons 
mav be joined as defendants against whonii any right to relief in respect 
or arising out of the same act or transaction or series of acts or transactions 
is alleged to exist wliether jointly, severally or in the alternative, w’here if 
separate suits were brought against such’ persons any common question 
nf law or fact would arise.” This rule is wide enough to authorize the 
joinder of a pci-son with only a contingent interest in the subject-matter 
of the mortgage, and there may be cases when such joinder is not only 

(1) Mata Din v. Kazim Husain, 31 A. .337 ; Jajnestcar v. Bhiiban, 33 C. 423 (432). 

432. F. B. (4) See also s. 6 (a), ante. 

(2) Ram Shankar v. Oapie^hi Pershad, (5) Ram Chandar v. Kallu, 30 A. 497 

29 A. 385 F. B. (498, 499). 

(3) Su)iram v, BarhamdeOf 1 C. L. J., 
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povniissiblc bul also gdvisjibli'. Again, it is by no inPnns nofe>s:ir_\ under 
the Procedure Code, that to justify the joinder of a dofcn<lanl smiii' icli« f 
should be claimed against him. for a party may be joined by the C<ioil 
(and it is conceived, that what tlu* Court could do llie |)laiuliff is r(|uall\ 
competent to do in this respect)) in order to enable the Court lo finally 
luish hostile claims, and effectually and complettdy to ailjuilicate upon and 
settle all questions involved in the sint,('> At any rate, a party once 
joined cannot he discharged from the suit unless he is shown to have hem 
inipropcrhi joined.'I’lu' question whether a ))arty has been rightly im- 
(lanellod or not. then depends not upon any <i pnnri eonsideralions, lait 
upon the nature of the relief claimed by the plaintiff the interests aftVeted 
thereby, atid the propriety tif adjudicating upim matters uhieb the ('ouvi 
e/)nsidi*rs necessary or appropriate for the full and final determination of 
the matter in controversy. Tn sottie eases parties ar*' impleaded because 
tlu'V claim some interest jointly or in common, or are thrise against whom 
sonv relief is actually claimed, or if not claimed, the ]>lainliff (•on'>idi'Vs it 
nocessaiw to safeguard his own title by hushing up hostih- claims which 
may he subsequently raiseil against it. Tn snch cases the (’mirl allows a 
joinder not- because it is necessary or even ]>roper but meri ly r.r >il)iiii(Uiiili 
Having regard to the diversity of claims arising and the diversity 
of interests involved, it is impossible to lay down any general rule whicii 
will fit in with the facts of all cases. As Story observed: “ whether the 
common fonmilmy be adopted, that all persons tnatorially interested in th*’ 
suit, or in the subject of the suit, otight to he made parlies, or that all 
persi ns materially interested in the object of the suit ought to be imide 
parties, we express but a general truth in the application of the doctrine, 
which is useful and valuable, indeed, ns practical guiile, but is still open 
to exceptions and qualifications and limitations the nature and extent and 
ap)dication of which arc not, ami cannot inih-peiulently of judicial decision, 
be always clearly defined. 

It is therefore necessary to see wliat }iorsons have boon held to be 
qualified, and what not, lo be joined as parties to a mortgage-suit. 

2342. Unnecessary Parties _It is not every one whoever had an 

interest in redemption that is entitled to hv imi)leafled in a mortgasre suit. 
The interest which entitles him to he impleaded is an interest which he 
posscssetl at the date of the suit. Dven the mortgagor is not a necessary 
l)arty to a suit instituted on his own mortgage if lu- had in the meantime 
lost or parted with liis right of n-rlemplion. Kut if the mortgage is a 
simple mortgage ami the mortgagee conten^lates moving for a supple¬ 
mentary decree for the realization of his security on the mortgagor's 
personal covenant, tlicn the mortgagor would bo a necossarv ]>arty even 
though he had parted with his equity of redemr)tion in the mortgaged 
property. A trespasser in possession of the mortgaged property is not a 
necessary party, as law does not permit the mortgage«“ to kill two birds 
with one stone. He must first foreclose his moi-tgagc Ix-fore he can be 
permitted to deal with a trespasser. 

2343. And, first, as to those who are not “ interested ” within the 

meaning of this rule, and who cannot therefore be implcad- 

(1) Persons olwd. Such persons are certainly those who set up a jm 

lus r U, ferfii and who have no interest of their own in tlje suit. 


Of O. Tr- 10 (2). C.P.C. 

(2) 76. 


(3) Story’B Kq.. PI. 70 (e). 
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So w lion- in a suit instituted to enforce a mortgage executed by a Maho- 
nu dan mortgagor against his heirs, the latter pleaded that the mortgagor 
iiarl no p*.\ver to mortgage the shares of his sisters who were also sharers 
in the )iroperty, the Court overruled the plea holding that it was nob open 
to the defendants to set up a jus tertii to defeat the plaintiff’s claim. 
s<i it is the ordinary rule that the plaintiff-mortgagee cannot be allowed 
>^o to frame his suit as to draw into controversy the title of a third party 
wlio is in no way connected with the mortgage, and who has set up a title 
intagonistic or paramount to that of the mortgagor and mortgagee. 


2344. Persons claiming adversely or possessing a paramount title need 

not and should not be made parties,as it tends to con- 
fusion.<'•) Indeed, it may be questioned whether they 
are proper parties in a suit in which the primary question 
to he determined is only as regards the discharge of the mortgage-security 
and the Court cannot try the validity of a legal title which is independent 
of the mortgage and accrued prior to its execution. Nor has it the power to 
try the relative merits of legal title claimed by adverse litigations in such 
a suit. For one thing the Court having jurisdiction to try the mortgage- 
suit may not have the power to try the title of adverse claimants. Such a 
course would, moreover, lead to cross-combats and wholly confuse the 
issue. According to the view expressed In Calcutta it may be, moreover, 
open to objection on the ground of misjoinder and multifariousness.^5) But 
this Is scarcely correct, for if the Procedure Code empowers the Court to 
impanel all such interests it is an aufehority against which the plea of 
misjoinder cannot stand. 


But the rule is in this respect not inflexible and the court may implead 
an adverse claimant though no party can complain of his exclusion.But 
the rule is not one of convenience, as it was in one case held to be.<^ It 
is rather based upon the principle that issues foreign to the mortgage suit 
cannot be permitted to be raised, and the “ Court will not permit the 
mortgagor's title to be investigated in proceeding for foreclosriro; the Court 
can only bar the equity of redemption and leave the mortgagee to pursue 
lus legal means to establish his title.A plaintiff-mortgagee cannot 
!)(' allowed so to frame his suit'as to draw into controversy the title of a 
tliird party who is in no way connected with the mortgage and who has 
set up a title paramount to that of the mortgagor and mortgagee. In a 
suit so framed, according to the plaintiff himself, such third party has no 
interest in the equity of redemption, which he seeks to put an end to. 
The plaintiff therefore cannot very consistently make such a stranger who 
has no priority, a party to his suit to enforce the security. ”<8) But a party 
who has been impleaded on his motion, or being impleaded does not object 


(1) JoU Prasad v. Aziz Khan. 6 A.L.J. 

i>. 

(2) Jajnsstvar v. Bhuban Mohun, 33 C. 
425 ; Mon Mohini v, Parvoii Nath 32 C. 
746 j Khairati v. Banni Begum^ 5 A.L.J.* 
604 : Hakim Singh v. Ram Singhs 30 A. 
248 

(3) Joageswar v. Bhuban^ 33 C. 425 (434, 
435). 

(4) Priya s^akhi v, Manbod^\ 44 C. 425 
(437); Braja Chotvdhury v. Chunilal. 5 C.L. 
J. 05 (103); Radka Kumar v. Thakur Recti 
Singh. 38A 488 (491) P.C. 


(5) Ib. 

(6) Bhaja v. Chunilal. 5 C.L.J. 95 
Qokul V. Rashesxvari. 14 C. L. J., 108; 
Dwarka v. Ktsory Lai. 14 C.W.N. 703r 
11 C.L.J, 426. 

(7) Bari Krishna v. Watson d* Co.y 8 
C.W.N, 365 ; dissent^^d from in Jajnesxvar v, 
Bhuban. 33 C. 425 (436). 

(8) 2 Robb. Mort. p 1023; Anonymouff 
2 Ch, Ca. 244. 

(9) Jajnestvar v. Bhuban. 33 C. 425 
(440). 
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cannot after being cast in the suit change front and complain of tlie orrm 
in impleading him. Having taken the chance of a favourable verdict he 
cannot be permitted to undo the effect of an adverse verdict bv being 
permitted to retire from the suit.(i> 


2345. The same obsevvations hold good in the ea.-e of a person claim¬ 
ing bv a title paramount to the mortgagor and mort- 
(3) Claimants by gagec.t^) e.g., trospasst^) iin<l adverse, possession. As 
paramount title. his interest is unaffected by the residt of the suit lie is in 

no way “ interested ” therein and as such he is not a 
necessary party. Nor is he a proper party because his presence will rather 
embarrass than complete the trial.(**> Consequently, where in a mortgiige 
suit, the Court ordered a stranger claiming to be the owner of the propertv 
to be made a party, it was held to be a case for revision on the ground that 
his joinder was liable to confuse the issuests); but the rule is no't inflexible, 
and cases may occur wh«'n the co\irt will consider such joinder as only 
proper for the just adjudication of the rights of immediate parties.(6) (§ 2336!)' 
But a person who detains his discharge on selling up a paramount- title 
cannot afterwards, in a suit for his ejectment, be heard to say that he has 
still .a right to redeem.<’> .And if he fails to sot up his paramount title 
he would be stopped from raising it afterwards. 


2346. The question whether a prior mortgagee was a necessary party 
(4) Prior mort- in a suit to enforce a subsequent mortgage at one time- 
g*ge®. depended upon the meaning to be attached to the word 

" property.” Tt was said that if all that is involved in the subsequent 
mortgagee’s suit is the equity of redemption, then the prior mortgagee not 
being interested therein need not bo joined. But if the interest involved 
be. regarded as something more than the equity of redemption, or in other 
words, if it be the mortgaged property subject to the rights of the prior 
mortgagee, then the prior mortgagee was a necessary party, whatever may 
have been the nature of the mortgage sought to be enforced. In the latter 
view the prior mortgagee would naturally be interested^®) In the suit, and 
it was accordingly held in several cases that a prior mortgagee was a 


(1) Bhaja Chotodhury v. Chuni Lnl, 5 
C.L.J.. ©5. (102. 103) : 

(2) Adam Ktutn v. Datturam 47 I. C. 
(N) 635. 

(3) Radha Kunwar v. Reoli Simjh 38 A. 
488 P.C. ; Sukh Kunu-ar v. Bhagwani 12 
A.L.J., 1088; 25 I.C.. 233. Gobardhan v. 
Manna Lai 40 A. 584; Priya Sakhi v. 
Biretwar 44 C. 426„ Sa^ayauda v. Satappa 
44 B. 608 : Basdeo v. Bachni 32 I.C. (C) 
3.58 5 Dudali v. Belo Bibi 54 I.C. (C) 806. 
Ookul Chandra v. HasheshwRri (C) 368 1 
Dudali V, Belo Bibi 54 I.C. (C) 806. Ooku; 
Ookul Chandra v. Baaheswari 14 C.L.J. 
103; 11 I.C. 826; Pummillie v. Venka- 
tajeUa (1917) M.W.N. 417; 40 I.C. 414; 
Maharaj Singh v. Laehman Das, 1 O.L.J., 
261 ; Nageswhar v. Jashedra 4 O.L.J. 352 ; 
40 I.C. 288. Oalstaun v. Mirza Abid Husain 
10 O.L.J. 263; (1024). Oudh 19. Shobati 
V. Satyanvianjan (1018) P. 305 ; Zakir Raza 
V. Ma^u Sudhan 4 P.L.W. 417; 46 I.C. 


691. But a person possessing a para¬ 
mount title but naserting a title as the 
mortgagor’s assi;mee is a proper party. 
Panchanan v. Mir Abdul, 16 C.W.N. 020: 
16 I.C. 703. 

(4) Radha Kumvar v. Reoli Singh 38 A. 
488 P.C. 

(.5) Maharaj Singh v. Laehman. 24 I.C. 
(Oudh) 871. 

(6) Obalampalli v. i7ama7ailr«A>na/ia,{1014) 
M.W.N. 023; 22 I.C. 976. 

(7) Nilakant v. Suresh Chandra 12 C. 
414 P.C. 

(8) Mahomed Ibrahim v. Ambika Per- 
shad 39 C. 627 (667, 668) P.C. explained 
in Qajadhar v. Bhagwanla 34 A. 699 (601)- 
Chandar Sekhur v. Balakdhar 10 A.L.J. 
149. 

(9) In England the word “interested” 
ia equal to have a mortgage ; Hunnings v. 
Williamson. 11 Q. B. D., 533; but here the- 
term is obviously used In a wider sense. 
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necess.nv |)aiTy;<’) though it was ilouiited whether his uon-joinder was fatal 
to the progress of the suit.(2) But, of course, being a person with priority 
he could iKit 1 h- coiiij)ellod to redeem the subsequent mortgage. But the 
question what object was attaiue<I by joining the prior mortgagee, and how 
far his inlen-st was safeguarded bv the decree was one upon which the 
(’ourts do not appear to have taken a uniform view. There can be scarcely 
any objection to a i)uisne mortgagee combining in one suit, a prayer to 
redeem a ))rior and to fonelosc his own mortgage.But is he bound to 
redeem the prior mortgage before being able to foreclose his own? In the 
view at one time taken in Allahabad there could be no foreclosure or sale 
at the instance cjf a subsecjueiil mortgagee subject to the rights of a prior 
mortgagee.Tlie i*eason given for this view was that the object of the 
section being to bring all pi'rsons interested before the Court in one suit, 
so that tlii'ir rights might be once for all dealt with and disposed of. that 
object would have been frustrated if the subsequent mortgagee were allowed 
to obtain a decree subject to another mortgage. This view taken on the 
authority of a case<®> which had Jong held sway in that Court was in conflict 
with its earlier precedent,and the current of authorities of the other 
Courts had since been abandoned^^) it being held there as elsewhere that a 
puisne mortgagee was competent to bring the interest as comprised in his 
mortgage to saU‘ without being required to implead the prior mortgagee 
or to redeem him. 


2347. This view accorded with that taken in Calcutta, but where, 
however, this much was conceded that a prior mortgagee may well be 
regarded as interested in the property comprised in a subsequent mortgage 
so as to be a necessary party to a suit to enforce that mortgage.But in 
another case it was further conceded that although a subsequent mortgagee 
was, as a rule, entitled to a decree to sell the property subject to the pnor 
incumbrances, still the rule was not an inflexible one. and whenever it was 
equitable and proper, the Court should be justified in ordering redemption 
of the prior incumbrances before bringing the property to sale.(®> On the 
other hand, in anotlier case it was held that in a suit by a puisne mortgagee 
upon his mortgage, a prior mortgagee was not a necessary party, though 
he may be ])voperly joined, if the puisne mortgagee offer to redeem Ins 


(1) Kantiram v. Kutlubuddin. 22 C. .3.3 : 
Sorahji v. Battonji, 22 B. 701 ; Ammani v. 
liathna, 14 Sf.L.J.R.. 407 ; Mntadin v. 
Kmim Husain, 13 A. 432, F. B. : Lnkhmi- 
chand v. Oanpali. 14 C. P. L. R.. 177 (170) ; 
Ohulaji V. Fakir Shah. 17 C.P.L.R.. 130. 

(2) Srinivasa v. Yamunahhai. 20 
84 (80). 

(3) O. 34 r. 11 post. Hntiram v. Ohnsi- 

ram, 3 C.P.L.R., 82 ; Lakhmich'tnd v. 
Oanpali, 14 C.P.L.R.. 177; overniUnp 

Narsingh v. Ml. Jamna liai. 12 C.P.L.R.. 
86 (90). 

(4) Matadin v. Kazim Husain, 13 A. 
432, F. B. ; Hira Lai v. Kishan Lai, 19 A. 
543 i{545); Sri Qopal v. Pirthi Singh, 20 
A. no (114, 115), F. B. ; O. A., 24 A. 
429 P. C.; contra in Sirbadh Rai v. Raghu- 
noth V. Jurawan, 8 A. 105, F. B. ; exolain- 
ed per Edge, C. J., Matadin v. Kazim 
Husain, 13 A. 432 (447), P. B. ; on tlie 


^'roiiiul tliaf tlie prior mortgage there was 
not ripe for redemption. Parsi v. Girand 
Singh, (1885) A. W. N.. 1.55: Kudraiulla 

V. Kuhra Begam, (1000) A. W. N.. 185. 
JCor does the rule extend to prior charge 
holders—Lalman v. Mohar ,^ingh. 3 A. 
L. J. R.. 348. 

(5) Matadin v. Kazim Husain, 13 A. 
432, F. B. 

(0) Raghunnth v. Jurawan, 8 A. 105, 
F. B. 

(7) Ram Snnkar v. Qanesh Prasad, 0 A. 
385. F. B. 

(8) Kanti Ram v. Kuttubuddin, 22 C. 
.33 (38, 39) ; Maghal v. Abdul Aziz. 1 C. 

W. N., Ixiv: Durga Churn v. Chandra 
Nath, 4 C. W. N., 54 ; Debendra v. Ram- 
taran, 30 C, 599 P. B. ; Jogeskxvar v. 
Bhuban, 33 C. 425. 

(9) Beni Madhub v. Sourendra Mohun, 
23 C. 795 (799). 
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mortgage “ The property over which the second mortgagee acquires an 
interest- is not the entire original interest of the jnovtgag(H', hut only what 
is left in him after the first mortgage has been granted. In a suit, there¬ 
fore. framed as T have indicated, the subject-matter of tin- litigation is tla* 
interest of tin- nuartgagor miniis the interest of tln‘ lirsl mortgagee, and n«» 
decree made in such an action can possibly affect the rights of perstiiis who 
claim under a prior title. On the other hand, if the second mortgagee 
frames his action in such a way that it is one in substance to redeem the 
prior mortgagee as also to fori*closi‘ tlu- (xpiity of redemption, the subject- 
matter of the litigation is the entire interest in the property, and tin- first 
inortgaget; as also the ownt'rs of the i*quity of re<Iempticm are necessary 
parties t«i a suit of this compositi- ehare.cter. 


2348. In an Allahaba<I cas«- the facts were tiioso; A mortgaged a 
portion of a properly to li. and .-ifti-rwarils joitied his brother (' in mortgaging 
that portion together with some otlu-r property to D. I^oth the mortgages 
were registered. li brought a mortgage-suit, without bringing D on 
tlie record. an<l obtained a uiortgago-decree in execution of which 
the portion of the properly mortgaged to him was sold by auction 
and purchased by f"'- Subsequent to the date of li’s decree D 
brought a suit on his mortgage and obtained a mortgage-decree, in 
the execution of which the pro|jerty mortgaged to D was purchased 
by F. .\fterwards F tendered to E the amount- of the debt due by 
.1 to li. and ho not accei)ting it. F brought a redemption-suit. It was 
contendcal on E'h behalf that the suit was not maintainable on the 
ground that D ougbl to havi- iiupleadeil the prior mortgagee li in his 
redemi)tion-suit. and without offering to redeem his mortgage in his suit, 
lie could not bring the mortgaged property to sale, and if notwithstondino 
the prior mortgage being not on tiu* record the property he sold, the pur¬ 
chaser does not get any property. Therefore by this sale F did not get 
any interest. Tl was held that such a suit would lie and that F was entitled 
t-o redeem.A similar view appears to have been taken in Madras.W 


2349. Tn Englaiul tlie pn-scuce of a prior mortgagee is only enjoined 
in a suit in which the subsequent mortgagee offers to redeem him,(5> or 
prays for a sale suliject to bis mortgage, or claims priority in his own 
favour.<^) or if the amount payable on redemption cannot be otherwise 
ascertained.but he is not bound to implead him otherwise as a matter 
of form. So in Daniell's ChanciTv practice the rule thus stjitcd : “ A 
second inemnhrancor cannot re<Ii-em a prior incumbrance without bringing 
the mortgagor us well as the priiir incmubrancer, before the Court hut he 
may, if he please, foreclose the mortgagor and the third mortgagee without 
bringing the first mortgagee before the Court, because by so doing he merely 
puts himself in the place of the mortgagor and subsequent mortoagee and 


(1) Ptr JonkhiH, J., iii ('oouiary v. 
Pre,o Madhuh, I C, \V. .X., 453 (454) ; 
followed in Surjirom v. IhtrhKtmdto^ \ C, L. 
J., 337 (351). Tlio (JifTorenco i>etween n 

necetisary and a proper party w maiii' 
tabled in the Kngliah ]aw« e,g,, in Ord. 
XI, rule 1, but the difference ih often 
imperceptible —Mftasey v. HnyntJt^ 21 Q. 
B. D., 330 (333) ; tf. Syktn v. SrholfitUL 
28 Sol. J.. 477. 

(2) iSuryiVnm v. Burhamdeo, \ C. L. J.. 
337 (351). 


\ V. Kuhra Deyam, (1900) 

distin^fuishing Maiadin v. 
A«zim 13 A. 432. F. B. • Janki 

PrW V. D„u. 16 A. 478 ; Mthtthan 

V. A«</ir Alt, 22 A. 212. 

V. Venkatachellum. 20 M, 35 

(39). 

(5) Imnum v. Wring, 3 DeG. & S.. 720- 
Rons V. Page, 2. Sim.. 471. 

(0) Feltham v. Clark, 3 DeG. & S., 307. 
(7) Lord Kennngton v. Bouverie, 10 
104. 
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Icavi's tiu' tirsi 
if in sucil a Ca? 
rntfccin liini/'O 


niortgagc’f iu the situation in which he stood before; and 
i' Ilf iTiahes the prior mortgagee a party, he must offer to 


2350. riif Wording of the rule here closely followed the English 

but the divergence in its application was the out- 
Preseot Rule. come of the interpretation placed upon the words 

all persons having an interest iu the property comprised 
in a mortgage." If the word " property ’’ were held to mean as 
actual physical object as it was at one time held in Allahabad,the prior 
mortgagee was then no doubt a necessary party. But if the term were 
held to include also mere rights relating to physical objects, there was then 
no difhculty in n*couciIing the Indian law to the English practice. For 
since tlie only property comprised in the subsequent mortgage i&-the equity 
of redemption, in which tlie prior mortgagee can in no way be said to be 
interested, his |)resence as a party is unnecessary in a suit to enforce that 
mortgage. Ain] this is now the effect of the amendment of the rule and the 


explanation added which places the present rule in harmony with the prior 
predominating view and the rule of English law. Indeed, any other view 
would have led to the result that not' only the prior mortgagee but also 
a lessee or a person howsoever interested in the property—even one having 
the right of easement—would become essential. And yet no object would 
bo gained by joining them, for the prior mortgages may not be ripe for 
redemption. Moreover, a suit in which a prior mortgagee is joined, is, so 
far as the latter is concerned, a suit to redeem,and a prior mortgagee 
must insist upon being redeemed or discharged from the suit, if he is 
impleaded by a subsequent mortgage, failing which his suit for the same 
relif would be res judicata, in the same w'ay, if being a party to a suit on a 
mortgage prior to his own, he omits to enforce his right to redeem such 
prior mortgage, he could not afterwards sue for that purpose on the mort¬ 
gage he has omitted to plead.») Moreover, iu such a case, according f.. 
the practice of the Allahabad High Court the puisne mortgagee would not 
be permitted to foreclose without redeeming the prior mortgage (§ 1918). 
According to the view taken in a case of the Calcutta High Court he may 
•even be permitted to redeem his puisne mortgagee. 


2351. In America the prior mortgagee is impanelled to serve a variety 
of purposes. He may be joined so that the property may be sold with 
his consent, either free from, or subject to bis declared lion, and thus ensure 
sale of the property for its full value(^> Not infrequently the prior mortgagee 
is joined, because the puisne mortgagee attacks his priority.and it is the 
rule in America that whenever the prior mortgagee is impleaded, the plaintiff 
must disclose the purpose for which he is made a party. He is, however, 
not a party as a matter of course, and if he is, he is unaffected by the 
•decree.These principles equally apply to this country so that while 


{!) Vol. I (Ctli Ed.) p. 217 ; cf, to the 
same effect 2 Coobe Mortgage (7th Ed.), 
1025; Fislier § 1693; In re Hodson d: 
Howes 35 Ch. D., 668. contract, 35 Ch. D., 
668. 

(2) 2 Robb. Mort., 1005; Wickenden v. 
Rayaon, 6 DeG. M. <fe G., 210; Delahere v. 
Woncood, 3 Swans, 144n ; Parker ■v. Fuller, 
1 Russ. & M., 656. 

(3) Matadin v. Kazim Huaain, 13 A; 
•432, P. B. ; Qanga Praaad v. Chuni La, 


18 A. 113; v. Ramhit Singha 

2 A. L. J. R., 434. 

{A) Dalton v. Haytor, 7 Beav., 313; 
Inman v, TTofingi, 3 DeG. & S., 729. 

(5) Sri Gopal v. Pirthi Singh, 24 A. 
429, P. C. 

(6) Jones on Mortgage (6th Ed.), § § 
1439. 1445. 1474, 1589. 

(7) 75., § 1589 a. 

(8) 76., § 1439. 
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il is by no means necessary to implead a prior morlgiwgic in n .<uit l«a-e.l 
on a subsequent mortgage, as a matter of coui-se. tin- t'ourls coiinm tid 
joinder only when it is subservient to some other purp..se. liul uln ro 
the prior mortgagee is lo be impleaded the plea must b,- raiseil in tlu- plead 
ings and not deferred till the heariug.d) Where the puisne morfon.Tee 
implead the prior mortgagee but claims no relief against him any decree 
passed in the suit will not bar any suit by him on his own mort-nu'e (2) 
But m such a case it would be futile to keep him on reconl and tln^ Court 
should remove him from the array of parties, If. on tlu- ..tier liainl the 
puisne mortgagee challenges his prioritv or the va!i<litv of his mort-n.n’c or 
wishes to redeem him. <.r the prior mortgagee claims that h,' shall tfoso in 

the suit, then his joinder is pmp.r and an adjudication imule on lii. ri-dits- 
woulil l)e rr.'i ® 

2352. Apart, however, from persons admittedly haviio' a sinire in the 

<41 coatingeat Pr^P^^t-y. this section is no anthoritv for 

iate/est ^ <hawmg m persons whose interest therein may he specula- 

five or remote. 'Pbus the section has ne\er been 
understood to enjoin the joinder of a collateral relation as for 

example, a nephew of tin- mortgagor, even though his share inav be 
remotely affected by the suit.«> Persons merely entitled to colh.teral or 
contingent interest are not necessary parties. Such interest i <5 possessed 
by a reversioner of a Hindu widowts) who has been held to be not “ in- 
terested" within the meaning of this rule in a mortgage executed hv the 
widow. As before stated the n-versionary interest can he littU- distinguished 
from, a «/»('» sarceswoais or a mere expeetanev which is not even in alienable 
interest in property (?§ 210—217). To the sanic class belongs the expeet mev 
of a Mahomodan heir. (? 218) licensees and legatees (S 220) and other 
persons entitled to a mere possibility (§§ 221—226) which cannot be oven 
designated as any interest in land. So in a case decided under the Pro- 
cedure Code of 1877 <^> now amemled, the plaintiff, an execution-purchaser 
of the equity of redemption before he obtained a certificate of saleO) was;, 
held to possess no right in rem but merely an equitable right innunst tho 
judgment-debtor, and consequently he could not resist the right of posses¬ 
sion of a subsequent purchaser in execution of a <h-cree on a mortgage priir 
to the plaintiff's sale.<®> Following this analogy a person who has nierelv the 
benefit of an obligation, such as merely a contract for sale would not be 
held interested in the property to he joined in a mortgage suit affecting it 
though tin- case would, of course, be different if he has iiaid any portion 
of the price ainl thus acquired a charge Tnereon. Persons indirecDv in 
terested in the subject-matter of the suit are not necessary parties (9> 


(1) Bal/e V. Lord. 2 Dr, Sc War., 480. 

(2) Radha KUhufi v. Kkurnhed 47 C. 
002 P, C ; Kalchalai v. Kuppunua (1012) 
M. \V. N., 41 ; 13 1. C., 182 ; Luchmi Xaru* 
yan v. Rhftgwat Singh 1 Pat. L. J., 020; 
58 I. C.» 33. Contra iJhondo v. Rhikoji 
30 B. 138 mxwi tie deemed overruled on 
tliie point. 

(3) Babu Lai v. Qur Prasad 2 P. 435 ; 
Baman Das v. Nirachand 12 8. L. R. I ; 
47 I. C. 792. 

(4) Ramnath v. Lachman. 21 A. 193 
(195); Kanhai v. Seth Brindatran. 10 C.P. 
L. R.« 109. 


(498* St •■*(> A. 497 

(C) X of 1877; Sanjundopa v. 

Hemp^,da 9 B. 10; I^,chmi Nur^„n v 
fndrabhan. (188.3) B. I». .J. 254. 

(7) C/. 8. 316, Art XIV of 1882; but 
now ^ 8. Uo, Act V of 1908. which Vests 

”'?oVVf ®! *>'® ‘fat® of the sole. 

(81 If the second purchoso hod been 
made in execution of a money decree it 
would have made no difference. Lachrni. 

(1«83) B. P.J., 254. 

AIM 6 I. C.. 

^All.) 30; facts not reported. 
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though tluy may In- |iroj)fr parties if a case for their joinder is made 
thougli liehire joining such persons on their motion the Court usually orders 
(lepusit of a sulVicifjit sum as security for costs of the other side.(2) 

2353. It has heen before stated that all persons interested in the 

i'quity of redemption are necessary parties (§ 2337), and 
(5) Persons whose which it follows that person.s who claim adversely to 

iu?/ded ** the mortgagor ought not to be made parties to a mortgage- 

suit for the purpose of litigating their titles, and that the 
jn’oper parties to such suit are only persons interested in the equity of 
redemption.<3) and from, which it follows that if the mortgagor has parted 
witli his equity of redemption, he is then no longer a necessary party. 
Persons who profess to be interested in the mortgage must, if challengod. 
give at least prinni jade evidence of their interest which must be a sub¬ 
sisting interest at the time of the instit\ilion of tlu’ suit. Persons 
fraudulently set up by the mortgagor to shield himself from foreclosure ar^ 
not necessary parties.As the persons to be impleatled are only those 
interested either in the mortgage-security, or in the right of redemption, it 
is evident that if a portion of the mortgaged property had already been 
released or redeemed, the holder of the property so discharged, being m no 
sense interested in the property in respect of which the mortgage is enforced, 
need not and should nob be impleaded in the suit. Hence if the plain i - 
inortyrtgeo re lipases a portion of the property from mortgage t o mor 
gage nmst bo treated as having been split up and the property released can 
no longer be considered :is strictly speaking comprised m the nior j' 
as to make its purchaser a necessary party.(5) It is 
gagee’s right to omit from his suit any part cueh‘a 

with the “ghtb ^ ^ mortgagor to another, is held to have 

of the prope y, the mortgagee hat! himself bought it and the mortgage- 

debbToulftherefore be apportioned between it and the remaining mortgaged 
nrODertv So in a suit by the mortgagee for contribution or apportionment 
of the mortgage-debt, the heirs of a mortgagor against whom a decree on 
the mortgage had been obtained by the mortgagee, and m execution of 
which the mortgaged property was sold and a part of which was purchased 
bv the mortgagee himself, and a person who had purchased a portion of 
the mortgaged property with the consent of the mortgagee are not necessary 
parties, inasmuch as the property of the heirs being sold they can no longer 
be regarded as having any interest in the property, and as regards the 
purchaser of a part, the purchase being with the mortgagee’s consent, no 


(1) Mo$er V. Marsden^ Cl L. J. Ch** 319. 

( 2 ) / 6 . 

(3) Jajnestvar v. Bhvbn)} Mahan. 33 C. 
4 2S ; Mon Mohini v. Parvad, 32 C. 74C ; 
Khairati v. Bnnni Begam. S A. L. J. R. 
604. 

(4) Yates v. Hambly^ 2 Atk,, 237 ; see 
8. 50, ante § 1160. 

(5) Wazir Hassain v. Nihal Chand, 


(1925) A. W. N., 15C ; Shea Tuhal v. Sheo 
dan Bai. 28 A. 174, B, 

(C) Hart Kissen v. Bhsi/ch Ve/ait Hofisai}U 
7 C. W. N., 723 ; Xazir Husain v. Nihal 
Chand. 2 A. L. J. R., 628; Sheo Tahal v, 
Sheodan. ib,^ 630, F. B. 

(7) S. 82 Comra.; .4/i v. Baijnaihf 

10 C. W. N., 551. 
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relief coukl be elniiiu'd nyniiist liimd** Iful in ilie IjiUer ense Ihe etTeet 
t)f i1k‘ sub-piireluise is to release the other ]>iirt,\- from liabilitN for such 
poi-tion of the mortgage.debt as on ii|iportionment is attributable to the 
property purchaseil by him.<2* It being so. the impleading of a purchaser 
of a part of the morlgago<l pittperty may sometimes be ex[»edient in tlie 
interest i>f tlu- mortgagee, though his «-xelusi<in would by no means be a 
vitiating di-b'Cl in the suit. 


.2354 Parties in a foreclosure Suit—In a suit for f..reelosure or 
(It Necessary ” t-'o-mortgagee cannot separately su.- f..r his slniie 

plaintiffs. without arraying tin- other m«>rtgagees as plaintiffs, or if 

they are unwilling t.i join as plaintiffs, then as defeudums. 
\n<i a mortgage being indivisible, no sharer tiurein can sue in respect cf 
his own sinue in am; casc.<^‘ Tims in a case decide«l unrh-r the Ui‘f»ula- 
tioiis it was «ibservo<l:—The whole of the mortgage-debt is due to tlu- person? 
claiming under the original mortgagees jointly and not severally, mid the 
mortgagors ure i-tUilled to a joint receipt for all sums they tiniv pitv, in 
satisfaction of tiu- debt: nor (loi-s the foreclosure law conteinplate'ilii''^issue 
of a notiet of foreclosure in n-spi-ct of a porti«)H of the unpaid debt, except 
under circumstances which do not exist in this case. ’t*) Where the in¬ 
tegrity of the mortgage has iieell hiuki-n and the mortgagee sues on the 
wliule mortgage omitting to implead however, ow ners of the assigned portion 
of the mortgage, it is competent l«i the court to decree the chum to the 
extent of llie plaintiff s interest.jjut tins was an excejitional case. In 
a suit for foveclosurt' by a puisne mortgagee, the prior mortgagee was at 
oue time held to ho a necessary party.ami so vice lu-rm.O) hut the 
former vimv is now, in view of the exphuiathai. no longer tenable. And 

whether the mortgag»a- makes a mortgage for himself aiui as an a«rent for 
the i>tbev sha'<'rs. he must join the latter in liis suit for possession^) 
unless tile tw(» mortgages are sojiaiate ami Indepemlent of each (>ther.<®> It 
has been held that in a suit between Maliomcdans by the heTrs of a ziir-i- 
li(Hh<li mortgagee to recover the amount advanced, all the heirs of the mort- 
gage«- must he represented either as plaintiffs <ir «lefendants.O0) the same 
rule being applicable to Hindus so that in a suit on a mortgage brought bv 
the managing members of a Mitakshara joint family all the co-parceners 
neei ssaiy [larties and sliould he impleadedOD ($‘§ 2401—2408). Hut a\vife 
having an HngMsh domieik* can sue witlamt joining her Imsband as a co- 
plainliff..<i2) Except in the case of hvti>iiiii owner under tin circmnslnnccs 


(1) Rnminotf v. Premrkauit, C.W.K., 
4211 (420). 

(2) Ram mol/ v. Pr^mchand, r> C. \V. N.. 

42H ; Hnfi v. Sheik Vtlait HoHH/titi^ 

7 \y. X. 723. 

(3) Sci* K. <10. ante ; MuMhiar/ Aii v. 
Jiahari Lot, 2.1 1. C. (Cal.) o08, hhuhaii 
Mohan V. /Jharmaraj 20 1. (\ (C) 320. 

(4) JiiHhaii JJiftl v, Manui Ram, I A. 
207 (^00) \ Bhora Roy v. AUihck Roy, 
10 W. R., 470. 

(5) iiaiitHhi Lai v. Ckaran Sia/jh 3i> A. 
247. 

(0) MaUalin \\ Kazim Husain, 13 A. 
432» F. B.; followcfl in Sorabji v. Ratonji^ 


M ^ A 


(7) Si vat hi RamaMuhhaumir 21 M t\i 

(8) V. ae™; ioV; 

Mahomed J^ttUa JJhandur, 2.1 W\ R to . 
uhafnrnad v. Man t^inyh, 0 A. 125 * * 

(9) Hitudar S!ii4/h v. lUiulu, (189«') A. \V. 
X.« o8. 

V. Dildnr Hoieuin 14 
W . R., 210. [ The clivlsibilitv of the mort- 

Koge lierein recogiiised would harldv now 
be legal in ordinary eases.1 Oimno He,non 
V, Governmetd of India, 9 C. 704. I>. C. 

(11) Sidhteuri v. Diuiranijil, 41 C. 727. 

(12) HughM V. Delhi d- l.r.ndut\ Jiank, 15 
C'. 
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-above stated, if a person interested in the mortgage is not impleaded, his 
rights can on no account be affected by a decree to which he was not a 
j)arty.(i) 

2355. i ho mortgagee must implead not only the mortgagor, but all 

otlur persons interested in redemption. Thus where the 
deiUdanU^^^^ mortgagee of a zomindari brought a suit on his mortgage 

against a mortgagor, who previously to the mortgage had 
granted a fuiliii lease of the zeniindari to a third party, the latter was held 
to be a necessary defendant in order to give him an opportunity to 
redeem.<2> In a case where out of throe mortgagors, the third mortgagor 
had satisfied his share of the debt, and when examined as a witness it 
appeared that lie had no interest, save in a small portion of the property, 
it was held in the second appeal that the suit could not proceed without 
him. and the case was accordingly remanded for re-trial after joining him 
as a defendant.The mortgagor’s letfol representatives are in the event 
■of liis death necessary parties,but not his personal representatives who 
are neither interested in the accounts nor entitled to redeem.w A person 
in possession of the mortgaged premises must be impleaded with the 
mortgagort^) whether his possession is undert^) or adverse to^ 

But while all persons interested in a mortgage are necessary parties, the 
mortgagee must not capriciously make persons defendants when they 
to be plaintiffs and thus increase the costs of the other defenewnts. - 
person improperly impleaded must object to his joinder at the earies 
moment possible"^ otherwise he cannot, afterwards, when 
to go against him, be permitted to object io the propriety o fAilnw*? 

Since only persons interested in redemption are necessaiy PJ*"' , 
that a mortgagor who has lost or parted wHh h.s 

no longer a necessary, not even a proper party. Such ■ enbdeouent 

be the case where he is once foreclosed by a , - foreclosed 

contest is confined to two rival mortgagees So ^ ® ^Thmind 

bv the mortgagee an excluded party suing him for redemption is not hound 

oy inc i.5o naht once foreclosed does not revive on the 

to imnlena him since rus ngnv uucf /rr iooq 

excluded party claiming to assert to which he T^as entitled. (H ISOS- 
1894.) 

OQM ■Renamidar Plaintiff_Since all persons interested in enforcing 

the morWge should join as plaintiffs, it follows that the beneficiary of a 

benartii mortgage is a necessary party an d must 30 m as a co-plaintiff m a 

viasRl A W. N.. 193; Mufujmmod Soinir- 
Kn vMan Singh. 9 A. 12.5 : Bahnnkund 
^ m Zngnri A.W.N.. 94: 

■fiaiadJuir v. Muhhand 10 A. .•)20 {188S) 

A’\V N . 210; Hirnhil v. Kidian Lnl. 19 
a! 543: Mohun Manor v. Toqu Via. 

10 B. 224 ; .4n»nrfo Mogef v. Dhonendro. 

14 M T A . 101 : Norender Nnrain v. 

Dicarlc'a M. 3 C. 397 : Juoul Khhore v. 

Knrtic Chunder, 21 C. UCy. Sivnth, v. 

Bam.^huhhnvyfir, 21 JI. 04. o n -n 

(2> Kasamunnissa v. Nilraiiw. 8 C. 

7?ndhn PersJutd v. Monohur. 6 C. : 

Kri.^hnatnn v. PerNmah, 8 M. S88. 

(3) Suiban v. Arunacholam. 15 M. 48 ^ : 

80 also in Jamuna Pershad v, Onngn 
PersJind 10 C. 401 (411)* 


(4) S. 368. Civil Procedure Code (Act 
XIV of 1882). 

{5) Fisher. § 1678. 

(6) Ram Ynd Swgh v. LaUa Saligrnmn 
10 W. R., 08. 

(7) Ramchandra v. Kanyapa^ (1874) 
H, P, J., flO. 

(8) Ya.^havant v. Oopal, 2 B. H. C. R.. 
202: Nilkant v. Peary Mohun, 3 B. L. R.. 
O. C., 7 ; Krishna v. Hurry Nath, 25 W. R*. 
f50. 

(9) Per Jesseh M. R.. in Luke v. South 
Kemrinato}} Hotel Co.. 11 Ch. D.* 121 (127). 

(10) Bhajn Choudhury v. Chvni Lol, 5 C. 
L. J.,95 : following Hori ifrtdbna V. 

rf? Co.. 8 C. W. N.; 365 : Hefner v. A", ir. 
Mutual Life Insurance Co., 123 U. S.* 747. 
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suit institut'd to enforce it. And so it has been in several C!lSl•^^ ilnd ;i 
lje«(i»nidar cannot sue without joining the bencticiary.<t But the cunliar^ 
view has prevailed in more recent decisions,although there appears lu 
be no reason why a bi'iieticiary who is so far interested in the mortgage as 
to be its real latldor should not ho joined, especially if, as has beeir main 
taiued by the Calcutta High Court, the effect of the non-joinder is that 
the real owiur is not bound by the result of the suit by his bvn<nnu/fir.(^' 
The Bombay High Court has. however, on this point taken what apiu ars 
to be the more correct view that although a hrmi/a/d«r may sue as such, 
but where a suit is brought by him in order that the real purchaser may 
escape the consequences to which the latter would be liable if he purelia-t il 
and sued In his own name, the Court will look behind the record to see who 
the real purchaser is.t**) And it has been held by Ranade. J., lhat wlieie 
the true owner holds back, a decree obtained against a bcnnwiihrr would 
bind the true owner in the same way as if it were passed against him.(5) 
Of course, brtto/iti tr.insactions are not to be regarded as fraudulent,(t) bvit 
there can be no doul)t lhat in a bcfiofiii mortgage the real owner is more 
interested than the osU-nsiblo owner. 6eji<i)m'd<ir. Of course, so far as ilie 
mortgagor is conci'rned, the question lhat the mortgagee was a ])enanHdiiv 
is immaterial, for whether the mortgagee is the ostensible or the real owner 
of the security, the debtor is not concerned beyond seeing that he is not 
prejudicially affecti'd in lus defenci? or is made to pay his debt twice over 
and to this extent ho is protected, inasmuch as the debtor may set up the 
same defence against the brufiytiidar plaintiff, ns he could have v'lrgcd againsi 
the beneficiary,(0 and a payment made to the henawidnr not only bin(]s the 
beneficial owner but any adjudication between him and the hc>uniii(hir 
operates as res judirain equally against the beneficial owner.W Moreover, 
mortgagor is bound to thf' hrunmidar by a privity of contract<3) and he is 
under no obligation to enquire that the' ostensible mortgagee was not tli - 
real mortgagee. Tt has. therefore, been held that a boiauiidar morlgacree is 
competent to sue «»n the mortgage without joining the beneficial invner (io> 
who, however, may be joined for the sake of additional caution. 

2357. But the question does not rest there. For while on the on<» 
hand, the mortgagor is not hound to look beyond his mortgagee, in view 


(1) Kally ProHunno v. Dinonoth^ 11 B. 

L. R., 50; FozmIhu v. Ilibte, 11 

B. L. R., CO (note) : U) W. R., 409 ; Kofe6 
Pro/tunno v. iJhtonath, 19 \\\ R., 435 ; 
TanuioonntHHa v. WoojjfjhnoHfe, 20 W. R., 
72 ; Siin Nath v. Nohin Chtduder^ 5 C. L. R.* 
102 5 0(/pi Nalh v. Bhatiwai PeruJiad, 10 C. 
097 ; Hnri Oohind v. Akhoy Kumar, ICC. 
'3C4; lA^ur Churuler v, fioprd Chutulrn, 
25 C. 98 ; Baroda Sundart v. fJhio Bundho, 
ih,, 874. 

(2) Nand Kifrhore v. Ahtnad A fa 18 A., 

99 ; Bhohi Pertthtd w Ram TmU, 24 C., 
34 ; Rarhitanand v. Bolaram, 24 C. C44 ; 
Chouxlkury v. Ooptd, )K C. \V. N. 814 ; 
Bfigdu V. Balwant, 22 B. 820; Ravji v. 
Mnhad^v, t6., C72 ; v. Rapurhaml, 

1 B. 520 5 fihangara v. KriMhnftn, 15 M. 
267 5 Tkakur Rohini v. Vinhwanath, 13 

C. P. L. R., 33. 

(3) Bhola Ptffffuid v. Ram hall, 24 C 

♦ 


34 (36). 

(4) Dnijtlxt V. Ualwitnl. 22 B. 320 (824) 

(5) Ravji V. Mahadev, 22 B. C72 (079) 

(6) aopfekrim v. Ounga Perahad. fi M. I. 
A.. 53 : Mt. Buhuns Kowar v. LuUa Ruhorre 
ryilt. 14 M. I. A.. 496. 

(7) S. 132, poat. 

121 y-Mohndev, 22 B. 072 (679). 

o- 7 o”i> o V. Hnr Naroit,, 3:) A. 

V. Ahmed. 18 A. 

5fir; nf; "..'j 21 A. 

.180: /iholaperahad v. Ram T.nll. 24 C. 

34 ; SfirhiUinanda v. Rolarnm. 24 C 044 • 

Uopi NtUh V. Dhurjiofit Perahad, 10 C 097 i 

Rhaiujnra v. Krishna. I.-j M".' 207 ; Sim'- 

aanknran v. Panehtuii, 8 M. L .7 31)2 

Ravji V. Mahadev. 22 B. 672 ; Jjaadu x 

Baluuini. 22 B. 820 ; Theikur Rohini Rh,,,/, 

V. Viahwnalk. 13 C. P. L. R., 3,3. 
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of tlu' iiiiiiuhiluiv pl■ovisioll^^ of this rule, the question is not one of coii- 
veiiieiiee Imt one of competencj'. Are the and his beneficia^ 

both interested in the inortgage? In one sense they both are, since tne 
term ■ interest ” is not necessarily confined to connoting personal interest, 
;aid thr hniao.iJar is interested in so far as he holds the mortgage m trust 
for the heiieficiarv. while the latter is interested because he is the leai 
owner thereof. "Hiese considerations appear to have been overlooked in 
several cases ill which the right of the benaifi-ular to sue at all has been 
denied But those cases rest upon no intelligible foundation, especially 
lluisf in which tlu- right was denied, even though the rightful owner had 
been marie a (lefeudaut.(2) Such a position to be tenable must assume that 
a bouimulor is intrinsically a vicious person or that bciirnni transactions are 
presumably fraudulent, but this view can be scarcely maintained in vieu 
of the decisions of the Privy Council.(« (§ 769.) Indeed, to say that a 

rlefeiidaut may show that the person from whom he had 
his creditor, would furnish him with a facile ground of attack ^Mthout in 
onv way furthering the cause of justice. Of course, he should not be m 
any way damnified by the iininjiiidrir’s action, and. as has been lemaiked 
Ix'fore. to this extont^hc is protected. 

2358. It is sometimes said that the statement that a /iriir-aiu/rir may 
sue in hi's own name is only true as regards suits on contracts not relating 
to immoveable property.(«> And so it has been recently held m Calcutta 
that a bemnnubn being merely a person who lends his name to 
who has neither title to nor possession of the property, has no right to 
m-iintiun a suit for recovery of possession of property, of which he is merely 

Whe\ a suit has boon allowed to be brought 

the decree will equally hind the beneficial owner.But it ma> be urg 
against this view that it is not a person with title or possession uho nlom 
;o maintain a suit, for if it were so, an agent a ^ 

Tursoiis aetiiu' in a fiduciarv character will have no right to sue. Ihc ciux 
of the (UK-'^tion rather is whether a bfiunuidHr may not be regarded as n 
,.er.nn possessing the implied authority of the henehciary to maintam a 
!;„it Tndi-erl such an authority must be presumed where the Ix'Haimdar is 
nc'rmittefl to take a mortgage nr otherwise hold hmiseU out beneficial 

owner it mav. therefore, he taken as the better view 

is not prc’clndcd from suing merely because he is shown to he the bnuimtdat, 
Iior is the suit without him necessarily defective because the ru e ^as never 
intended to compel persons to disclosi- their secret title, though if the fact 
1 )C known tiny would he proper if not tlie necessary parties to a mort^ng 

snit.<^> __- 

(.'5) Moheiulru Nolh v. Kali Prosnd. ^O C. 
2(55 (273) : [explained in Kara v. 

Puma Chaudra, 11 C. L. ‘I" \ !• 
to apply only to suits on a title to im¬ 
moveable property; it being held that a 
benamidar is competent to sue on a con¬ 
tract to the same effect —Alikjan v. oam- 
baran. 12 C. L. J.. 357 ; 7 I; C. 106 (170): 
Kirtibush v. Goptil, 9 C. L. J-. , 

I. C.. 499.1 7aswr Chunder v. Qopal Chai^ro 
25 C. 98 (99) ; Buroda Sutidan v. Dt»(f 
Bandhu, 25 C. 874 (876) ; MunsU Bastr. 
uddin V. Md. Jaliah, 12 C. W. N.. 409. 

(C) Koothaperumnl v. Secretarij of 
30 M. 245. 


(1) Ban V. Akhoy Kumar, 16 C. 364; 
Proaonno Kwnar v. Oooro Chum. 3 \V. B.. 
1.59; Fazeelun v. Omdu Bibee 10 W. R., 
4(59; Bambhoroaee v. Bhseaaur, 18 W. R.. 
454; In re Muthu Kumar, 9 51. L. T.. 
137 ; 9 I. C.. 40. 

(2) Hari Qobiml v. .4A7ioy Kumar, 16 C. 
364 (366) ; rf. Amir/o Lai v. Rajonee Kant, 
1.5 Bom. L. R.. 10. 

(3) Gopee KrUt v. Ganyapersuad, 6 M. I. 
A.. 53 : ML Buhuna Kowar v. Lalla Buhoree 
Lull, 14 51. I. A.. 496; Sheoraj Singh v. 
Amiruddin, 20 A. 539. 

(4) Bojjamma v. Venkntarawayya, 21 51. 
.30 (31). 
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2359. Heirs of Deceased Mortgagee —Whore li>e oriyiiuil inor(x;i;iec 
is dead, all persons entitled to a share in the inheritance should lio 
the plaintiffs, unless there is an executor or administrator of his eslati- wltj 
may then sue alone in his own name. In the event of the legal rcpre>cii- 
tatives being insolvent, or collusively or otherwise refusijig in sue, the lefMter 
or the next-of-kin would be entitled to sue on it, if it appears iluu the henetit 
of the mortgage would probably be otherwise lost lo the estate.(D Oiu* nf 
several heirs of a mortgagee cannot claim the mortgage-debt without implead¬ 
ing all the heirs in whom the right to sue vests jointly on his deatJi.t^) 
In case of collusion even an unsecured creditor may bring an action lor 
foreclosure.<3) If the mortgagee has absolutely assigned his mortgagi-, h.- 
has no more living interest, and the assignee aloiu- is conijHdent tcrLUifmci- 
the mortgage. But if the assignment was merely hv way of sicuritv. hi' 
would have to be added as a co-plaintiff.C*) In the latter eiise the judgment 
directs an account of what is due to the original nu)i'tgagoe. and then of 
what is due to the derivative or sub-morlgagei*; and that upon payment 
to the latter of the sum due to him. not exceeding the sum found due In 
the original mortgagee, and on payment of the residue, if any, of what )■< 
due to the original mortgagee, both of them shall reconvey to the'mortgagor.<&> 

2360. Where there arc several mortgagees ami some of them after¬ 
wards take fresh mortgages of the equity of redemption, it is then impossible 
for all of them to join as plaintiffs, for since all subsequent mortgagees must 
be impleaded in th«' suit by the prior mortgagee, the mortgagees linldiiif' 
both the prior and subsequent mortgages would have to be made both 
plaintiffs and defendants in such a suit and which would be clearly 
anomalous. Moreover, if any subsequent mortgage is held by the prior 
mortgagee, he could not proceed upon his first mortgage withovit suiu‘r also 
on his second mortgage, since it is the object nf the nde that all the ri<dits 
and interests of parties impleaded in the suit shall be adjudicated. It. 
therefore, follows that where the same mortgagee holds several mortino'es 
the right arising therefrom, should also be comprise<l in the suit and adjutli- 
cated upon; and a mortgagee cannot be permitted to obtain an order for 
sale in a suit brought- on only one of his mortgages, leaving the determination 
of the existence or otherwise of other mortgages and charges in his own 
favour, and of the extent and validity thereof for future suits, between 
himself, the mortgagors and purchasers of the mortgaged property in such 
8 iile.<®) In such a ease, therefore, all the mortgagees need not combine to 
foreclose a mortgage, it being sufficient if the mortgagees interested in the 
equity of redemption are made defendants. 


2361. Heirs of deceased mortgagor —Ordinai-ily the mortgagee is 
bound to implead all heirs of the mortgagor; but if he omits to do”so it 
does not involve the dismissal of his suit. In one case where the mortgagor 


(1) Stainion v. Carron Co., 1ft Beav., 

146 HilUarrl v. Fiffe, 7 H. L., 30; Yeatman 
V. Teatnuin, 7 D. 210 (215); 

OrienUfl Dank v. Oohin Lall, 10 C. 713 
(717). 

(2) Dhage!^ Koer v. Ahdul Raman, 
36 1. C. (P) 77. 

(3) White V. Poruther, 1 Knopp.« 179. 

(4) Hobart v, Abbott, 2 P. Wma. 643; 

Norrish v. 5 Modd., 475 ; In r© 

JBtirr«//.L . R.. 7 Kq., 300, 643 ; Afvihfi v. 


V. /fflzim Husain. 13 A. 432- 

M-?' IS A. 

* /rl 20 B. 549. 

594) 10 B. 092 (093. 

108®}luT'*""" 25 M. 
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liiicl left two sons who became separated, each taking a moiety of the estate • 
iind the nioilgngee sued for his whole against one of them omitting to 
iui]»Ieinl tlu‘ other, the Court held him entitled to a full decree recoverable 
fi'iiiii the half-share of the son sued. The reason given for this decision 
\\a> that as the mortgagee could have adopted this course even if the 
iiiiirtgagor were alive he was equally entitled to do so on his death. 
Tnii.'. l)ut not without impleading the mortgagor or his representatives. 
In such case the only decree possible is to the extent of the share of the 

c|rfi-ll«lailt,(2> 


2362. Parties to Redemption_The right of redemption differs from 

the mortgagee’s remedies in that while any single indi- 
(1) Necessary yidual at all interested in how small so ever a portion of 
plaiatifls. mortgaged property may singly sue to redeem the 

i-nlire property any co-mortgagee cannot apart from the rest sue to enforce 
the creditor's remedies against the mortgaged properties. In this view it 
is not necessary for a redeemer to await the joinder of all others entitled 
to the same right, though in view of this rule, as a matter of procedure he 
is bound to implead all those whether ranking as mortgagees or on his 
sitle.<5> In a suit for redemption all persons jointly interested in the equity 
of redemption would ordinarily have to join as plaintiffs. But it may 
happen that all persons interested in redemption are not equally willing or 
al)le to redeem, and in such case those unwilling or unable to join as plaintiffs 
may be impleaded as defendants. A co-heir of the mortgagor having an 
interest in the mortgage at the time of the redemption-suit is a necessary 
party to the suit, but not otherwise.But in the absence of evidence to 
the contrary, it is presum/ed that the mortgagor contracts in his individual 
capacity, and is. therefore, entitled to redeem without joining his relations.(5) 
But where the mortgagor was a Mahomedan, his brother and sister were 
held to be necessary parties, as otherwise the possessor may be exposed to 
many suits upon the same cause of action. 


2363. If all persons interested in the equity of redemption cannot be 
made to join ns plaintiffs, they may he impleaded as defendants. And 
when an infant member of an undivided Hindu family ought to be a party 
to a suit by name in order to be bound by it, he is not properly represented 
l)y the manager of the family, but must be represented by a certificated 
gaurdian.(7) In one case it was held that the manager of a Hindu family 
could in a suit for redemption represent a minor member of the family^®^ 
but in a subsequen case it was said that in the case there were special 
circumstances affording ground for holding that the plaintiff had been 
efficiently represented by the manager(®> and that where it appears that the 
minor is not sufficiently represented by his brother who was not then either 
the (le faefo manager, and did not profess to act for the family, the Court 


(1) Sanwale Singh v. Ganeshilal 35 A. 
4+1, contra Sabdurali v. Sadashh' 43 B. 
.575 in which however the claim against 
the rest had become barred. 

(2) O. I. R.. 9 C. P. C : Hnr Chandra v. 
Mhd. Hasim 26 C. W. N.. 594 ; 66 I. C. 
312. 

(3) Bhandin v. Ismail, 11 B. 425; Malap- 
purath V. Ghannazhi (1911) 2 M. W. N., 
5.37 ; 13 I. C.. 234. 


(4) Trimbak Jivaji v. Sakharam, 16 B. 
599. 

(5) Bagho v. Daud. 13 B. 51. 

(6) Bhandin v. Ismail, 11 B. 425. 

(7) Doorga Pershad v. Kesho Perahad 
9 Ind. Anp., 276; explained in Padmakar 
V. Mahadev, 10 B. 21 (23). 

(8) Maya Ram v. Jayantray, 6 B. 685. 

(9) Padmakar v. Mahadev. 10 B. 21 
(24). 
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will not hold the minor to bo bound bv tlio docroo hi- i- m, , 

IS so in nil onses tlnit n here tho civdito^ soolc. i„ >iuit „ hi, "''' . 

m iinocstvni or other property for „ ilcbt incuriv.l' v 1' f , 
him thut the son sho'nhl'he''nnulr p‘rt! o h "sn i 

beproteAe.^.ithon,'n,^'';:;l;Li;.;!'\;-'-^^ 

the mortgagor lias more than one son they must ,.ll I. T i • 

And If a son is exclude.l although the mort-uumrs 

been joined m the suit against him be can insist upon ■ r. trh of 

'--'i.he'ilroLSingrt 

^Ish^inl High Court, it hiis hejn "hr'ii.iTii;:;™rii^ 

of a Hindu benng bound to pay the debt incurred bv his father - 

necessary to nnpleinl the son in a suit against the fatted ’^The 

may no doubt in bis original suit iinnh-id bin. l..?f i • ^ 

will not deprive him of bis subsequent n mJdv aga nst m'^Tn u“s 1? 

according to the Allahabad view, there is no difference 

regards tlie subsequent renu-ily of the cre.litor against the son bow'p 

effect of this ruling seems to be that a son need not ue neces X' [ • 
a suit against the father, but in such a case the ilecrec would be defeef- 
for It may be questioned by the son who is not baned from trvin.^ the^Le 
the nature of the debt in a suit of his own. and ‘iimihrlv ‘ if'th 
desires to obtain a romedv against the ancestnl nron ‘ creditor 

in the hands of the son. he must seek fharjelr^rimofl/"^' ‘'■ 

him. in which case, again, the decree obtained against thrfather«tn/'"''f 

debt is not an obligation which he has inctirreiPjo nlirwith f^‘tl 

the creditor s cause of action against the fattier and the son^s n 

cause of action which is exhausted upon a decree hefnrSb^in a ” 
one of thorn onlv.f*) u^-rte ueing obtained against 


2364. In this view of the law the Allahabad and Madras views «ro 
m concord with each other than they would annear to E « f 

not been joined in the suit hut is subsequently il^pon the deXofTh 
ment-debtor made a party as the legal representative of his deceased 
to proceedings in execution. It is not open to him to imn 
m the execution department, on the ground that he was ^ot madn 
to the suit in which the decree was passed. " Th« determimfio 
« question would lead to a determination of the question ^ 


(1) Padnvihir v. Mahadev. 10 IJ. 21 
(24); Deoji v. Snmbhu, 24 B. IS."), cited: 
post, 

onn^ ^«»w 7 <afMrtyy«n v. Vinuunni, 21 M, 
?r L- V. Raugnyn, 22 

iV »?' "®® Ariabudrn v. Doranami. 

II M. 13: followed in Dhumm Riugh v 
Angun Lnl, 21 A. 301 (300). 

■343^(3S3Pf^ n M. 

(4) Ramammayyan v. Virasami. 21 M. 
51 


222 : foIioMed in PaUmi v. Rungouya 22 V 

u c:%rR “ 

30l“’ ■■'’•H'"' Lnl. 21 A. 

(«) Dhar'im Singh v. Anaon T .^1 oi . 
.301 (308); following TJhunput v' 9 A 
Soonder. .<5 C. 292: %t,»dnr ^al 
Mai 3 A. L. .7. R.. 044 , ’ ' ■ ^^•dtnr 
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the decree passed against the father. Such a question is beyond the scope 
of the ])u\vers of a t’ourt executing a decree. 

2365. Whcro . mortgage is imide by two tenauts in 

tluan must Ik- parties to the action to redeem; one cannot ■edeem n be 
absence of the otiier.(2) Where two different estates are 
person entitled to redeem one state cannot bring 4m action to redeem wi 
iiiuking the person entitled to redeem the other estate a party. 

2366. The presumption of death arises in the case of a ^ 

heard of for thirty years, upon which his heirs might redeem.^ 

the party entitled to redeem does not ask for ^,here the 

the Coui-t should not be too technical m such a ,,^cmdty 

result of not recognizing such right would be to extinguish his secuiit>. 

2367 The defendant to a suit for redemption must necessarily bo the 

(2) Kecessary mort‘nigee If the Tatter has assigned or sub^o g g 
deieidants. hilere^t, then the latter are necessary parties. And 

s-sr sss rr a; 

mortgagee s suit ^ UuM the ruil makes no distinction 

::jtiom “ of rsui^^ 

2368. A man cannot (55" XhiTrinci^f"'O 

~ as de& 4ointe“ 

unless made by deed.<''> 

ai j': 

a defendant 'cannot act as the next friend of an incapacitated plamt.ff, nor 


(1) HiraM V. Pnrmeshar. A S5S. 

following Prasad v AoH«. H A^ 

J5T7 • Saniral Dns v. Bi^nmllah. 1ft A. 4«U 
Liladhar v. Chadirbhuj, 21 A. -7 / ; dis¬ 
senting from Lochan Singh v. Saul Cheinder, 

V. Tmwf .SmsfA 4 Pat. 
T W 3ft0 : 45 I. C. 050 : f7irH or v. Mak- 

1 P. L J «VlR"ftn?-^^*C?. 4S 
(3) BoUon V. Salmon [ISftOI 2 Cli., 48 

(52) ; citing Cholomondely v. Chinton, 

^■( 4 )'s.* 107, Indian Evidence Act (I of 
1872). 


(.5) Muhammad Samtr-ud-din y. 

Singh, 9 A. 125;5a«lo»o v. ^ irupak^ 

^^(6)” ..S'aidM(fdiH v. Hiralal, 12 A. L. J., 

^'( 7 ) Waved V. Milchell. 

(8) Wentworth’s l^^ecutors (14th Ed-l. 

73 5 Freakley v. Fox. ft B. &• Cm 1® ’ 
Applebee, flSftll 3 422. 

(9) Eduyirds v. Waller^ ’64 

157; 5imniOHS v. ^utieridge, njes-.- 
Re App/e6ec, flSftll 3 Ch. Dm 422 . Bac 

Abr. Exors. (A.), 10. „„ 

(10) Bosanquel v. Tfroy, 6 Taunt.. - 
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iC dt"iri;;;:' - - 

th.; lighls of oil 11.0 |„.,.,ios to „ j,„; “tolv ll/h^ 

...o.-.gago i,n,do,ulod hin.tif ,s , V 1 

a eo.<lefLU(latit.(3 ) u<i.uil. nis uaimi was struck out us 

But where the inoitgugec is inieivsud both as a cieditov n.ul f 
though the mortgagee cannot be l)Oth a plaintiff and defenduit llu.f^fv^^Ti 
no, invvont tho . ghts of tl.o ,,a.tios f,-,,,,', |,oi„o o, ,?i,oh .d u^.o 
m no case will the Court allow the mortgagee to meai-'h ft t 
and defendant, and for that purpose the Court will'oMer Lnendmen[ Ttl 
plaint and pleadings if necessary,<5. ]^ut if after the institution of fb^ •? 
one of several eo-phuntiffs should refuse to prosecute the suit wMcY'’'h^ 
sliould desire to withdraw, the proper procedure for the Conrf^ • ^ ^ 


Arrayed on 
Wrong side. 


2369. This rule merely enjoins the joinder of all interested persons- 

- " upon the proper arrav of 

))ailies as plaintiffs or defendants, as to which the courts 

mortgagee br^ughm^;; e ior !{Z 

alleging that tlte amount due to 

inortgagor, and agreeing to pay the court fee if anvthing be found due to the 
co-sharers whom ho had impleaded. It was held that the s, 7 tZ. i 
one for wliatevcr might he due under the morl«’aoe nnH f ^ leally 
d„e In tl.e ofl.o,. c.„..l,.„c.s ,1,., ..udd ..l.^lv'^^l^'T^adr^la^'.ASr'S 

n,o,.tg;;geT';errp,.,.';i,f !rii,o “ui;'" „nd 

may be pleaded In ,he defendant in his defence, In.t a |m', tv 'p‘i™diL'’non 
joinder must prove wh. llud party is.(«> So a person applyine b 

as a party must show that lu^ has a subsisting interest in the pro pert v 
exainple. a usufnietm.r^ r.u.rtgagee suing for a deelaration that a decree fo? 
sale oh ainod by a prior mortgagee without joining him must shew fh-^t 7 b^ 
usufructuary morlgagc sti'l subsisted and had not been discharged (W) Where 
a person finds Ins own nglu recognised, ho cannot eomph.in that’ smn. nflf. 
person who has no rieht has been also recognised as having some right.(”> 


(1) Civil Pi-oce<liire Cotl*-. ss. 4r>.’>-457. 

(2) huke V. South I'CeiiMiiit/loii Hotel Co., 
U Ch. I).. 121 : RiiMioiiiji \. Shrih l*ur»hii. 
tiitndtiM. 25 H. (i0l» ((H2>. 

(.1) Wavell V. Miirhftl. ii4 1,. T.. .5(10. 

(4) Hujitomji V. Shrth PurehoUimdtiK. 2.5 
n. H0(5 (012). 

(5) n'attU V. .Mitrlel'. W.N., 80 

, (•O S. 32, Civil Profetlun* Cotlo; Brou'u 
V. Satver. 3 Benv.. .5Hs ; .Atlon.nj.aeneral v. 


re 


.y MV. c. w., 

Mutheo-M. finoi-,) 2 Ch. 400. 

{‘) IJntnnrhaiulro v. iJhodhui. J«l C L 

(8) S. 32, C^vil Precvcliire C'ode 

rafTSl:""" ■’ «”»• 

(10) Chifto Sinr/h v. iJei-i /j!„ 40 a 170 

(11) Mad. Unrep.S. A.. I243Vro?i. 
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In Kngland. leave may be given to join a party ^ P® 

for loivelosuiv is drawn iip.<i‘ and a similar power is conferred on the Courts 

in India. 

2371. Having in view the object with which this rule is ‘he 

Court should not refuse a prayer to amend the plaint, and 1°‘" ® 
nartv. even though the plaintiff had been previously f' 
and the case was nearing conclusions^) though in such a cast the p 
il.av IK. nrulcted in all er>sls incurred up to date.C> The Court will not, 
hou-ever, allow an amendment wldoh will preL-lude the 

discretion/^) 

“SH£Sb i"l£f H5 

miPstion. Kor thev provide as follows:— 

In uccordimce with these rules, 'suiC “j'l^isons whose 

Judicature Acts has been to ^he same practice appears to have 

irnr.ai:"ii”iv^E^^ .i.. f—. «■ “« 


(1) R. S. C. Orel. XVl, R. 11; ''• 

3 l^od?of Civil Prodedure. 

(3) Bhagmaiti v. Buhh 1 

W N., 35: AmirwUlin v. hhairud<liii. 

( 1900) A. W. N.. 20. 

' (4) Dhaniram v. Bhnuirnthi, ~2 ^ - 

(711. 712); Bha<jmaiu v. Snhh .Narain. 
(109.5) A.W. N., 3.5. 

(5) Weldon v. Neal, 13 Q. B. 
followed in Mallikarjuna v. 

319; Alagappa v. J %\Y 

Dhaniram v. Bhagirathi, 22 C. 6M |712.) 

Mangal Prasad v. Chandramall, 1 JS. L.. K., 

^^1g) S 22, Limitation Act (IX of 1908). 

7) So Bowen. L. J., said : “ I kno'v of 

no kind of error or mistake, which, if not 
fraudulent or intended 

Court ought not to correct if it can be done 
without injustice to the other P"*y' 
Courts do not exist for the case of disci¬ 
pline. but for the sake of deciding "lattcre 
SI controversy, and I do not regard such 
an amendment as a matter J* 
irrftco'" Cooper v. Smtih, 20 Cn, D., ilO, 
O A ! 10 App. Cas.. 259-; Dhamram v. 
Bhagirathi. 22 C. 692 (712). 


(8) Keith V. Dntvker, 25 Cli. D.. 750. m 
which the reporter cites ^«oniey-G^ero( v. 
Corporation nj BirminffAatii. 15 Cli. U.. 
423. a-s autliorixing this procedure, out 
on fuming to that case, it 'V” 7* 

that all that Jessel. M-J®*'!‘iown uas 
that parties could iio< be added fl/<cr nnat 
judgement (see p. 425) and which certainly 
does not warrant the assumptmn that 
they can be added before it. The ca^ 
was. moreover, not a case of foreclosure, 
but of injunction. 

(9) S. 32. Code of "7 go?- 

(10) Lingammal v CAm»o. 6 M. 227, 

Sotish Chunder v. Ndcomal. 11 C. 
Ahmedbhoy v. Vulleethoy. 8 B. 323 (33^. 
Bhagmani v. Bubh Narmn. 0905) f-W. N. 
35; ^wirudrfta v. Khairuddm, (1900) A. 

W. N.. 20. 

(11) Ord. XVII of 1883. 

(12) Kmo V. RudAnn. 6 Ch. p., 160, 
Campbell v. Holyland, 7 Ch. 1® ' , « r 

(13) iMhnidas v. Advocale-OeMraU ^ U. 

H.C.R.. 96; Ahmedbhoy v. 

8 B. 323 : Ashaimt v. 
of 1879; ilfitWim Limjt, 

1879. cited per Bayley. J.. m Ahmedbhoy 
VuUeebhoy, 8 B, 323 (336)* 
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Even the Appellate Court has inherent power to ad.l as D i,. . 1 , i 

persons who were not parties to the original suit.(l> ' ‘‘pjn al 

2373. Joinder in Appeal and Execution._The .lueMion whether a 
person joined in a suit must also be joined in appeals -md exer-..t^n, i 
been answered in the affirmative. As regards joinder ir autje»'l if 1 \ 
held in Madron that a person interested'in a be oiLd'"^ 

■appeal, though he may not be interested in the resuU "f the appeal S) The 
Madras Court regards tl.e provisions of tliis section as in.penUive' and as 
such must be strictly conformed to even in appeals and second 'anneals 
Accordingly If the necessary parties are n<.t made parties m the slcond 
appeal, it will be dismissed even though all the iiilerested nets^n \ ^ ^ 
joined in the Court of l-’irst Instance’ Indeed ira elrth^ Lnclnf'■ 
pleader applied to join the excluded persons explaining that he was not abL 
to make them parties to the second appeal as thcv had not been made 
parties m the lon^r Appellate Court. But as no satisfactory reason was 
forthcoming, the Court refused leave to add. and dismissed the appeal ( 3 ? 
And so in another car,.- it was held that the mortgagees are necessary parties 
m an appeal agiunst a part of the decree for redemption, though tLv m iv 
not be interested in opposing tlie appeal: and if the appeal is withdrawn 

2374 Similarly a person joined in the suit is a necessaiy party to 
the execution.proceedings.(8) But Ins non-joinder in execution would not 
entail the same consequences on the result of the suit as his non-ioinder ?n 
the ^it. A co-sharer who had obtained a portion of the inortf^am-1 
properties on a partition after the execution of 

by the other co-sharers hypothecating their undivided shares in the sa^d 
properties was made a party to the mortgage-suit, but he was no^ joi^rin 
the execution-proceedings in which, however, his share was sold Hp 
contended that the sale was so far as regards his share a nullitv but it 
w^s held that though he should have been, but had not been, joined the 
sale was not a nullity, but could bo set aside only in proceeding pronerlv 

purpose.(« So where a suit wa's brought upon a mortgago' 
against the original mortgagor, and upon the latter’s death all his Lfrs 
were not brought on the record, and in execution of the decree thus obtained 
the mortgaged property was sold, it was held in a suit bv the heirs no o- 
the record, that tliey were entitled to redeem their share of the mortgaged 

Payment of a proportionate share of the mortgage delfts 
Although persons mined in the suit must he impleaded in execution t dn 
not neeessarily follow that an omission to joi^ them in 'he orSna tif 
ean be rnade good by joining tliem in execution, for the executing ConrtI 
are bound to execute the decree as it stands, and the mere * 

-exehided interest could not serve tlie purpose of the rule - since^ther^. ^ 
no ndiudicalion of .l,c ri,ht. of th'; ?er.on new), loinLd in 


(1) Oyananda v. KrUlo Chandra, ft C. \V. 
N., 404. 

(2) Manakal v. Collector of MnUAar, 0 
M. L. J. R., 47 • Keeavan v. Sanknran, 7 
M. L. J. R., 266. 

V. Snnkaran, 7 M. L. J. R.. 
^06. In laying down thia rule the Court 
followed the earlier rulings of that Court in 


S. A. .<51 of 1802, and 1476 of 1880 

m!l. .l r" ” 

(S) Oolam Ahad v. Judhieter, .70 C. 142 
(61 Oolam Ahad v. Judhieter, 30 C 142 - 
Bnmchandra v. Hanjit Singh. 27 C 242 ’ 

c.w.kTmt.®’'”' - 
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Where, therefore, a puisue mortgagee had obtained a decree for sale 
loinmg the prior mortgagee, and the latter applied m execution «- 

priority and his right to be first redeemed, it was held that the executing 

Court had no jurisdiction to join him.('> 

2375 Persons wrongly joined.—It is tlie duty of the plaintiff to see 
that the person whom lie sues is competent to represent the ‘"terest affected 
bv his claim. If. therefore- he sues a person who had in law ceased t 
represent it. he cannot by his decree charge the 
mortgagee sued his mortgagor s widow on Ins mortgage. 
and lining himself purchased the pi-operty sued the mortgagor s "^jther 
ejectment wdio shewed that the widow had at the date of the . 

suit forfeited her husband’s estate by reason of her 
therefore, could not represent it, the Court upheld her defence and be 
both the <locree uii<l tlu* s:ilo to be nullities. 

2376. A defendant impleaded iu the suit but against “j’ 

adjudication is made, is not precluded from mnintaining n separate suit to 
eslablisli bis right lo the propertv attached l.v the decree-holder in execution 
of the decree passed in the case.(5l 

While sons, brothers and other male members of » 

arc necessary parties because they are ^ j female membera 

in the joint property, the same cannot be predicated of e j ^ not 

and others having onl, a elmm to -mntenance and the ’self- 

necessary parties. Similarly, wh P P . ^ member of a 

acquired property of the members interested in his mortgage. 

Ta Su Zlde^nt.^nttgage her sfnd/nm and the mortgagee may sue 

her alone without making her husband a party. 

\ member of an undivided Hindu family might enter into a contract in 
phdntiffs and members of an undivided Hindu 

£ lo’are not shown to have been admitted into the trading firm to have 
taken part in its husim^ss need not be made parties as plaintiffs to a suit 
to recover moneys due to the family trading firm.t^^ 

2377. As tile law of the devolution of property in the case of a 
Mahommedan is different, persons other than 

would only be joined if they have acquired any interest in the moit.,a„e 
property by transfer. 

The question whether the decree obtained against 

was obtained in bis i-epiescntative capacity would depend upon the natma 

of the debt, and cannot be gone into in the course of execution-proceedi g.. 


(1) Htikam Sinffh v. Rughuhir, 27 A. 

(2) Oouri Chnrun v. SUa .14 C. W. N.. 
346; 5 I.C., 710 

(3) Kalka Prasad v. Basanl Ram, 23 A. 
430, following Choxvdhvry Wahed v. Juinav. 


11 Bom. L. R.. 146. P. C. 

(4) Lulchmanan v. Stva, 

Anant Ram v. Chhannulal. (1900) Unrep. 

N. W. P. Case No. 185. - o r w K* 

(5) Jiigat Lai v. Audh Behan, 6 C. W, IN- 

223. 
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2378. Moil gjiyccs iiilfi 


sc liJivo n<j 


rij'ljt 


of the property by .. su.t to which the are not 

mode parties. 

2379. Pleatop by Parties joined.-The pohev of ,l,e rule l.eiiu. 

0 avoid mull.phcity of suits (§ 23311. it is essential lhai the parties join,-,I 

W i h'f* tl^e.v uiay possess in tlie same suit failino 

which they may conceivably be debarred from enforcing tlien, in a ^emr t, 

suit. If. or instance, all file pro,,erty comprised in .lie n.ortg^!’ wls 
liable foi the debt, persons joined as being interested in didereiit hiemieiits 
of the eijuity of redeniiition may legitiiiialely plead .hat no, more Than a 
raleable par, ol the mortgage-debt should be tl.rown ujion the pr.nieiU in 
the 1 - hiUlds. and il would b.- u., alisuer l., tlu-in tlie iiioil<ja.ve ha^; because 

m-onertrS remedy ns against n portion of the mortgaged 

n ikne ' . “ '’‘T’’ Suit instituted bv tliC 

puisne mortgagee is bound to set U)) his prior mortga‘»e and claim tn'bi.vr 

V’^ P'-'-'P^Tty should he sold subject To hLs prior mortgage- 

lien,( and if he falls to do so the morigagedien would be deemed to lufvv 

been e.vt,ngu.shed..«. Similarly if the jiiiisne ,„„.tgi,gee lieingT^arW u. . 

suit on a mortgage prior to his own. omits to claim his right to redeem 

such prior mortgage, lie cannot afterwards sue for that pCrpose on the 

mortgage he has omitted to plcad,(5* l^ut persons joined as cf-plaintiffs or 

co-clefendants are not bound to have their rights h.icr sc determined in tlu' 

same suit. If suppose a suit for sale is instituted bv a first mortgagee 

against tlie mortgagor and a second mortgagee, can the latter eomnel the 

mortgagor to redeein not onK tlie first mortgagee hut also Ids own moK<^age 

'“i sale to be orden-d f(.r payment of both the mortgages 

bnt7 ■' t "i^rtgage? In cases governed by this 2 \ct, tlicre is no dmibt 

but that having regard to the language used in section 88 the sale can be 
made only to pay off the plaintiff-mortgagee. There are, however certain 
cases of the I alcutta High Court which lay .l- wn th.- eontrary.tw But these 
cases iHustrate the practice and procedure on the original .side of the High 
Court, winch is based on its own rules and tlie jirescnt practice of the Englisli 
Courts, and is not governed by this Act. Tl.esc oases, then afford no 
guidance for interpreting the procedure to he foHowed under tlie Act and 
winch must be determined having regard to f),e language of the Act.m 

2380. The object making a puisne mortgagee a p;,rfv defendant- is nn 
doubt to simplify procedure, by giving him a chance to redeem or 

w7n^hl encumbrance, but it is said thni it docs not there" 

fore enable the puisne mortgagee to practically obtain a decree n-.inst +7. 
principal defendant withotit hringinp a suit properly frinu‘d f 

po....<». B„t 111 siimi. iimi. ?hi^ „,„vh iJ^oS 


(!) Mungli Prasad v. tshri Prnind. 1« A 
Alii, 

3^ c. (113 

(021) followmc: Hari Ki^sen v. VUiut 
30 a 755 ; Surjirnm v. DarJuimfUo 

^ C. Lt, J., 202, 

'*• 20 A- 

110: O. A.. 24 A. 429. P. C. ; Gopal 
V. Bewray, 31 C. 42fi ■, Keskabvram v. 
lianchhoddas. 7 Bom. L. R, 815. 

(4) S. 13 Exp. 2, Code of Civil Proceduio. 


A. 


(inpal Lai v. lieitariiHi, 3] C 428 <4311 
M^nopal V. Pirthi Singh. 24 A. 429 (43«); 

Piflhi Singh. 20 
no. O. A.. 24 2\. 429 (430. 437)^ P. C. 

(6) Auhindro v. ChunnooluU, 5 C 101 
litHSory Mohun v. Kally Churn. 22 C 100 
Kisaory Mohun v. Kall'y Churn '. 24 C. 190 

V. Wulkina, I c. L. .T 


31. 


(7) Mockintofih 


(8) /ft. 
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^u.bsequl.•m lunrtgugce may participate in the surplus sale*pr{«eed>>.t*J In 
this rLspL'Cl tin- Act prescribes a procedure in consonance with the F^^Uce 
of the Au.eiicaii Courts,thoufjli it differs from that followed in the JijngU.h 
i uurts There can be no res juilie^tUt as btJtweeu c.-defendants m a 
mortgaf'e-suit. or for that matter, in any suit, unless the matter was m 
issue b.'tween the co-defendants inter sc and not merely m issue between uit 
plaintiff and the defendant in the suit. Where therefore m a suit for swe. 
tl.e plaintiff a iuiisue mortgagee made the mortgagor and the prior mort 
-ui^ecs partie^^ to the suit, and obtained a decree for sale subject to prior 
n.ortoaaos of all the defen.laiU mortgagees, but there was no Q^e^^tion ot 
prioritv or of redemption dealt with in the suit or decree, the claim of one 
(lefeiniant against another would not be res jufticiita by reason of an> 
decision in tlie former suit.^'’^ 

2381. It is the dutv of the mortgagee to discover the persons w^o are 
entitled to the eejuitv of redemption, or are entitled to redeem the mortgaged 
property fact stated in a written statement m a previous suit between the 
parties’is sufficient notice of the fad. though the written statement was. 
rejected.(6) It has been hel.l that for the purpose of the section a piior 
mortgagee is deemed to have notice of a subsequent registered '“cumbrance 
affectin" the property mortgaged to him inasmuch as it is the duty of such 
p"or mortg^ee refore suing on his mortgage to seareh the legistry for 
?ccll o7 such subsequent ineumbrance.(') Similarly the subsequen 

obtain U.as ;Xe°'n?tfee"”of''a possession of the 

rortaTefToVeW “nV hence o mortgagee in possession,fo. 

riess he was in possession bv tenants in which ease the pr.or mortgagee 
carinot be prosu.uert to have notice of h,s mortgage.d') 

9-^82 \ portv complaining of having been unrepresented in the pre¬ 

vious suit must sh'ew that he was entitled to be i‘"«ed as a party, but was 
not the question of notice being now immater;al.fi2' One consequence of 
tint’ impleading a person interested in the mortgaged property is stated to be 
that he mav sue the mortgagee for redemption only of his own share on 
navment of a proportionate .share of the mortgage-monev to winch however 
the^mortc»aoee may himself confine him if he so dedre.^*’) In such a case 


(1) Dorasomi v. Vettkatn/te-sfut^ifar. 25 M. 
108 (lit) Sec S. 07 "fourthlt^"; Form 
128. sch. 4. Civil Procedure Code. 

(2) Jones Mortijdge (5th Ed.). § 1574. 

(3) Daniell's Clioncery Practice (7th Ed.), 

^^4) Muhaiiiinml v. Visvanntha. 12 M. L. 
.T. R.. 4”1- Balwant Bao v. Xnraynn. 
5 Borfi. L. R.. 07. 

(5) Xoreiidra v. Dwarko. 3 C. o0<. 

(6) Matheris v. Gulah. fi Bom. L. R.. 284. 

(7) Janki Pershad v. KIthen Dat. 10 A. 

(8) Matadin v. Kazim Hussain, 13 A. 

432 (465), F. B. . 

(9) Jugal Kishore v. Karttk Chunder. 


21 C. IIG: following Kokil Singh v. Dulu 
Chand. 5 C. L. R.. 243 : Kasimunmssa v. 
Xilrnlnn. 8 C. 70 : see also Afuhammad v. 
Man Singh, 0 All.. 125. 

(10) S. 3. ante. § 137 : Narayan v. Maru, 

(1878) B. P. J.. 201 ; v. Onnesh, 

(1874) B. P. T.. 154. r, t> 

(11) Wnsudeh v. Sarayan. (1882) B. t . 

•F.* 21. 

(12) Xorender v. Dirarkn, 3 307 r 

de<-lded wlien t)ie rule was qualified by 

notice. ,, ,, o- i. «> 

(13) Brij Kishore v. Madho iSmgn. - 

A. L. J. 752 : O. A.. 28 A. 270 ; 

Lai Y. Da i/n Suaflari, 13 C. W. N* oi^ 

(822). 
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it may be said that the mortgagee liaving Ihmself brokt-u in uj-oii the 
indivisibility of his mortgage by acquiring by the foreclosure-decree uii 
absolute title to the mortgagor-defendaut’s share in the property, he cannot 
complain if the party excluded deals with him on that basis. According to 
the view taken in Calcutta want of notice may, in >.ome cases, he a good 
and sufficient impeachment of a mortgage-decrei" on the ground. If, fur 
example, the mortgagee had sued the manager of a -Mitakshara family with¬ 
out joining the other co-parconers, the hitter cannot make their mere exclu¬ 
sion a ground for attacking the decree, unless tliey also plead and prov<- 
that the mortgagee had notice of their interest.t'> In other words accord¬ 
ing to this view his nicit' exclusion dix-s not i-nlitU* a party t<i siu- for or 
claim redenij)tion. So where the ]>erson ?-ued was in possession of the mort¬ 
gaged jirojierty it was held that the other jierson a minor excluded from 
the suit could not sue to annul the sale liehl in e.M-eulion ot the mortgage 
decree, when at the time of the suit he was a minor unknown to the ni.ort- 
gagoi* and whiTe tluTi- was iKithiiig in the preliminary ilecree to show that 
his interest had suffered hy reason of his non-joinder.C^) 


2383. Necessary Parties:—Having generally set out the leading 
principles regulating the joinder of parties (jj —*2841) of j)laintiffs 
(§ 28.)4) and defeiulants (H 23r)r>. 28(5*2—2860) in the mortgagee’s suit 
(§S •23.)4—2360) as well as in the mortgagor's suit for redemption 
(*§§ 286*2—2367) and eliminated those whoso inteivst in the suit is either 
negligible (§ 28r)*2) or non-existent {§? *2840—2848) and who. are. conse¬ 
quently neither necessary (§ 2334) nor j)roper i)arties to a mortgage suit 
there now remain interests whose representation is necessary therein. Such 
are puisne mortgagees 2385), sub-mortgagees (5 2387) members of a 
Mitaksliara family whose position has to be considered from the dual 
standpoint of the rule here enacted (§§ 2402—24(i9) and that of Hindu 
law {§ 2405); attaching creditor (5 2800) alienees pcmlenie life (§ 2892): 
trustees, administrators and the like (5 2395) debenture-holders f§ 2396) 
^:ano«idar (§ 2397) lessees (§ 2398); and the siin-ty (§ 24(¥)) after which other 
incidental matters will have to be considered. (??24r2—2442). 


2384. The following persons have been judicially held to be interested 
in the mortgage-security or in the right of redemption, and who should, 
thei’efore. be impleaded in a mortgage-suit. 

2385. Puisne Mortgagee.—It is universally conceded that a puisne 
mortgagee must be impleaded in a suit instituted by a prior mortgagee to 
enforce his mortgage..4 puisne mortgagee has the right to 
redeem a prior mortgage.As such, he is obviously interested and cannot 
be put out of account if the prior mortgagee knew of his existence. But in 
any case, being a person interested in the equity of redemption, his right 
to redeem the prior mortgage cannot be imperilled by any proceeding 


(1) Ram Avatar v, Chou'dhuri yuritirujh, 
3 C. L. .T. 12 diatinguinliina -^uraj Praratl v. 
Qolnh Chand, 28 C. 517. 

(2) 77am Taran v. RntneAu^r, 11 C. W. 
N.. 1078. 

(3) Htt Ram v. Bhadi Ram 40 A. 407 
P. C.; Mhd. Ptrahtm v. Amhika Pershad, 
39 C. 627 P. C.; Kuihen Chand v. 7?am 
Sakh Daa (1016) P. R.. 86 ; .33 I. C. 815. 


(4) S. 74. \Ihd. Ibrahim v. Amhika 
Ptrj>had 39 C. 527 P. C. ; Ret Ram v; 
Bhadi Ram 40 A. 407 P. C. . 
Ratan Lai v. Durgn Kunmal 42 A. .304 
P. C. : on other points distinguished in 
Sukhi V. OhuUim Bafder Khan 43 A. 460 
P. C., Siial Prasad v. Auho Singh 2 P. 176, 
(puisne mortgage proper thougli not a 
necessary party— qutre). 
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coiuliidod ln liiiid his hack and to which he was not a partv. He is, more¬ 
over, enliilcd to have his interest protected upon the taking of accounts.0) 
\\ In-re llir piii'^ne mortgagee is a mesne mortgagee, he lias not only the 
right (<• redeem the prior mortgage hut also to foreclose the subsequent 
inurlgage.f 2 i inasmuch as in relation to the subsequent mortgagee his 

(xisitioii i». that of a jirior mortgagee, under the rule as now settled he is 
not a tiecesMirv parly to a suit instituted on a subsequent mortgage, thougli 
he on Iii>< pitri letnains liable to implead the subsetjuent mortgagee, who 
f)ossesse> the right to redeem him and which cannot be foreclosed or lost 
otherwise ilian in a suit to which he was a party. And by parity of reason¬ 
ing wlieie tlie prior mortgagee has realized his security by making a sale on 
his mortgage- the mortgagee cannot ignore the auction purchaser and sue 
for the sale on his own mortgage subject to the prior mortgage.The 
Allahabad High Court appears to still maintain that the non-joinder of a 
puisne mortgagee entails the dismissal of the suit, or so much of it as affected 
the puisne mortgagee.But this rule does not penalize the plaintiff to 
that e.vtenl, and O. 1 r. 0 is an authority against the dismissal of a suit on 
the mere ground of non-joinder. 


But it is held in Madras that the prior mortgagee cannot make good 
tiis omission In instituting another suit against the puisne mortgagee if he 
finds himself confronted with difficulty on account of his non-joinder.fS) 
Such a difficulty may arise if the puisne mortgagee retaliates by foreclosing 
or selling on his own mortgage behind the back of the prior mortgagee in 
which case it is he who %vill retain the property.(^> It is not always to the 
advantage of the pusine mortgagee that he should be impleaded by the- 
prior mortgagee. If the amount due to the latter is large and that due to 
the puisne mortgagee small, he runs the risk of losing his money if he finds 
redemption of the prior mortgage beyond his capacity. In such a case he 
has a better chance of realizing his own security if he avoids the prior 
mortgagee or plays the waiting game till the prior mortgagee has acquired 
the equity of redemption when he can compel him to redeem his mortgage. 
But if the prior mortgagee is wary, he will not give the puisne mortgagee 
this advantage. He will force an issue with him by impleading him and 
hush his title once for all if he is unable to redeem him. The joinder in 
such cases is influenced by the consideration wliether the mortgagee wants 
the property or only his money back. 


2386. The pusinee mortgagee is not bound by the result of the suit to 
wliich he was not a party. He is free to contest’the factum and validity of 
the prior mortgage as also the amount found due in the suit. (§§ 2424 — 
2427.) If he was impleaded and he died before execution in which his legal 
representatives were not brought on the record, their interest will not be 
affected by the execution s.ale.t^ 


(1) Qravex v. Wrif/hf. cited in I Dr. & 
War. 103. 

(2) 0. XXXIV. r. II. 

(3) Kannha! Lai v. Bam linhv 34 A. 
.^23: Kanti Bam v. Kutubuddin 22 C. 
33 (45). 

(4) Alam ffinr/h v. Gol-nl Singh, 35 A. 
434. 


(5) Lnkhftmnn v. Muthayn 40 M. L. J., 
126:62 1.0.833. 

(6) Shankar v. Sadashiv 38 B. 24; 
Baohunafh v. Shfolal 13 N. L. R.. 60 r 
30 T. 0.. 840. 

(7) Bnghitnath v. Oopnl 41 M. L. .T., 
547 ; (1022) M. 307 ; MuUnveetil v. 

than 21 M. L. J.. 213 : 0 I. C. 513. 
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It is now statutorily settled that the puisne nioitgagee is iiul bound to 
implead the prior mortgagee us a party to liis own suit, ihough be nia\ 
join him if he wishes to challenge or redoe-m his nuatgage. i; i •J.'iall, 

2387. Sub-Mortgagee. —In a suit by a sub-mortgagee to foreclose the 
original mortgage both the mortgagor and original mortgagee are said to be 
necessary parties, since they have both a right to riileem the >.iil)-m"i'l 
gage.G) This view was at one ti.mi- in eonriiet with that laken in Allahab.id 
where the contrary was maintained on the ground that the sub-mortgager 
could not bring to sale the mortgagee's rights suh-morlgaged to l-.im.<^> lint 
the cases in which this was hehl have now bi-eii overruleil.*^) \ sub¬ 
mortgagee may. therefore, now bring to sale llie only interest mortgaged to 
him. Hut is the original mortgagor still a necessary j>arly to Ins suit '.’ 
In England, in such case it is usual to implead both the sub-mortgagor us 
well as the original mortgagor, and the ordinury decree in such a case 
directs an account to be taken of wlnil is due to the original uiortgagee, and 
next what is due to the sub-uiortgagec. and further directs that upon pav- 
nienl of the latter amount to the sub-mortgagee not exceeding tlic amount 
due to the original mortgagee, and «)f the |•esidla•■ if any. of wliat is due to 
the original mortgagee both of tliem sin.I! n'ccaivey. In <lefiiult of payment 
the origitml mortgagor is foreclosed and the sub-n^ortgagee is ordered to 
reeonvey the property to tlie original mortgagee on [uxyment by the latter 
of what is due ou foot of the sub-mortgage, and in default of payment 
the original mortgagee is foreclosed.The original mortgagor is then, 
undoubtedly, a proper party, but is he also a necessary i)arty? According 
to the English practice he is not.t®) The submortgageo may, if he is so 
advised, foreclose the sub-mortgagor without inip'cading tlie original mort¬ 
gagor. j\nd he may equally sell his interest williout him. But. of course, 
in doing so he cannot imperil the original mortgagor’s right of redemption 
which he may then enforce.!*) The sub-mortgagoes having a derivative 
interest are necessary parties to a suit for redemption. And where s\ih- 
mortgagees are joined, the judgment should direct an account of what is due 
to the sub-mortgagee ordering the payment of this sum out of the money 
deposited by the plaintiff!’) 


2388. Assignee of Mortgage. —The assignment of a mortgage may be 
absolute or by way of security. In the former case the assignee takes the 
place of the mortgagee who is no longer interested in the mortgage and 
need not be joined by the assignee unless he lias some claim against him 
on the failure of his assignment in which case hc‘ would he a proper though 
not a necessary party.!®) So where the assignment is by way of sub-mort¬ 
gage then in a suit to enforce the sub-mortgage, since the mortgagee is in 
the position of the mortgagor to the suh-morigagee and the original 


(1) Hobarl v. AhboU, 2 P. Wims.. 

(2) J^nmjalan v. Ramhit 27 A. 

fill ; Oanga Prfimd v. Chunni LftK A. 
113. 

(3) Rnrn R?Uinkfir v. Onne.^h Profffuul, 
29 A. 385. F. B. 

(4) Seton on Decrees (5th Fd.), 1730. 

(5) See Seton on Decrees (5th Ed.), 
p. 1733 Twte ; 2 Daniers Cliancery Practice 
<6th Ed.), p. 1387. 


( ii) Rfi m Rha uhir v. On tte/ih Parshad. 
29 A. 385. F. B. : Onne^h v. VMMtleo 24 
Bom. L.R.. 911 ; (1922) B. 424 : Aynrfif Lai 
V. \aranh?uii 13 Bom. L.B,. 90? 9 I.C., 
705. 

(7) Xarat/aft v. Onnoji. M B. 992 ; Ookut 
T)<tM V. Dthi Prasad. 28 A. 038 : JV/« Myah 
gyi V. Ma Nynn 2 R. 561. 

(8) Dirg Singh v. Afanhhar. 7 1. C. (All.) 
09. 
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mortgagor has the right to redeem, they are both necessary parties.O^ 
Hut in till- case of assignment of the equity- of redemption by the mort¬ 
gagor, tlif assignee takes his place and he is then no longer a necessary 
parly as lie is no longer interested in the equity of redemption. But the 
original parties still continue interested if the assignment does not relate tO' 
tlie whole property mortgaged, or if they are somehow bound by covenants 
of indeninity to their assignee. Other circumstances may justify the joinder 
of the assignor, as where the mortgagor alleges payment to him,<2) or that 
he is otht-rwise accoinital)le to the mortgagor. 

2389. If an assignment is operative inter fnirfctt. it is no blot on the 

transferee’s title that it was intended to defraud third 
voluntarytr^** parties. .\nd since both the mortgagor and mortgagee are 
feree. competent to make a gift of their interest they are equally 

competent to transfer them to another for a purpose which 
though illegal does not affect the right of the transferee to redeem, (J 1880) 
and consequently to be made a party to the mortgage suit. It is not for 
the mortgagor to object that his mortgage was to defeat or delay creditors. 
Such objection can be taken only by the creditors.Nor can an assign¬ 
ment be questioned as unfair and unconscionable by a person who was not 
a party to the assignment.t**) A transferee whose title cannot be attached in 
it mortgage suit is therefore a necessary party despite the fact that his 
tntnsfer might be open to attack by third parties. 


2390. Attaching Creditor.—Whatever may have been the antecedent 
law and view as regards the right of an attaching money creditor to be 
joined as n necessary party to a mortgage on the property subject to_ hi.s 
attachment, there can be no doubt that under the present rule he is a 
necessary party so long ns his attachment continues.t*) An attaching 
creditor is entitled to redeemt^ and as such he is interested in the “ right 
of redemption.” He is therefore, unquestionably a necessary party and 
must be joined as a party to any suit relating to the mortgage. This is so. 
although an attachment does not confer any title in the attaching creditor, 

(§ §933—936), still inasmuch as an attaching creditor is permitted to 
redeem a mortgagee,he is on that account sufficiently interested in the 
mortgage so as to be a necessary party. In England judgment-creditors 
who have obtained a charge on the property are necessary parties, but those 
who have not issued legal or equitable execution or registered it are not 
necessary parties, although they might acquire a charge before the time for 
redemption.Judged by this test an attaching creditor should not be a 


(1) Jfam Shofd'ar v. Oanes/i Pras/tadf 
29 A. 385, F. B., overruling confra in 
Pamjahan v. Bamhit Stnffh, 27 A. 511. 

(2) Aif/thrfrai v. Santhu, 31 M. 252; 
Mo^deo V. Noffo, 7 N. L. R., 130 (132), 

(3) V. An/ 31 M. 206. 

(4) Bh//ffu/an v. Debt Dat/al, 35 C. 420, 
P, C, 

(5) Panchanafi v. Mir Abduf, 16 C, W, 
N,, 920. 

(6) Sh^/nabd{r w Snnnfh, 17 C, W. N., 
871; 17 I. C. 432; Veniafa v. Venkafara* 

37 M, 418 5 MegAraj v, KesAeOt 
6 N.L. J.. I8I; (1923) N., 311. 

(7) S. 91 (/). 

<8) AfoH Lai v. Carrabuldin, 26 C. 179, 


P. C.; Peacock v, Madan Oopah 9 C. 
428. F, B. 

(9) S. 91 (/). 

(10) Per Malins, V. C., in Earl of Cork v. 
Bussell^ 13 Eq., 210 (216); disapproving* 
of Mildred v. Austin, 8 Eq.» 220, in which 
a judgment-creditor before execution was 
impleaded on the ground that he might 
acquire a charge, but so might any other 
creditor; Boileston v. Morton, 1 Dr. & 
War., 174: Adams v, Paynter, 1 Coll,, 
630; Harrison v. Pennell, 4 Jur, N, S, 
682; Joyce r. Joyce, 10 Ir. Eq., R., 12? 
(130); JoAnson v. Holdsworih, 1 Sim. N, S-. 
106; Cfcrdocit v. Piper, 14 Sim., 310. 
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ncfessury pints, since liis :ittucUmont creiiles no elnirge on the properly in 
his fjivour. 


2391. But the scope of this rule iunl the Act iipi)enrs to he svider 
biucc it allows not only charge-holders hut others less interested 
in the prouerty to n'cleeui. jind an attachinj? creditor has an 

interest to protect, since his attachment of the pi^/perty imuuints 
to a definite move in the direction of its sale which law re¬ 

gards as sutficient to confer on him the right of redemption. But the 
ri«^ht is not a right in imi in the natvire of a charge or li<‘n which enures for 
tlw benefit of the suhsefiueiit auction-purchaser.The contrary was, 
however, held in a ease in Allahabad but in which the learned Judges 
proceeded upon the inoornct tiafunt that an attaching creditor, as such, 
acquired a charge on the attaciied property.(2) Moreover, the facts of this ' 
case were somwhat peculiar, and the judgment proceeded upon a different 
‘■•round alto''ether. A judgment-debtor in consideration of a money-decree 
"nortgaged certain |>ro]»erly by a deed of conditional sale. It was then 
attached os the propcrlv of the judgment-dohtor, and an order for sale was 
passed. But liefore the s:,le the mortgagee having pvit his mortgage into 
suit, the judgmenr-dchtor confessed judgment and i)rayed that us lie was 
unable to redeem the mortgage, an immediate decree for possession in favour 
of the mortgagee be passed, and a decree was so passed. The mortgagee 
hud notice of the attachment hut he never made the attaching creditor a 
pai'ty. The latter proceeded on with his execution and himself purchased 
the property. Being resisted in obtaining possession by the mortgagee ho 
sued him for possession, Tt was contended that the auction-purchaser had 
lost his right to redeem and which could not bo rc-opened except on the 
ground of fraud or collusion. But it was held that a decree suffered in 
contravention of the provisions of law. could not operate to destroy the 
rights of redemption of pi-rsons other than tlu* actual parties to the suit. 
Tt” was also added that as the attachment created a charge in favour of the 
attaching creditor, it enured in favour of the auction-purchaser as one 
purchasing the property sold for the discharge and satisfaction of the 

charge.(5) 


2392. Whatever may be urged in favour of joining an attaching creditor, 

there can be no doubt that a person attaching the property 

"o* necessary party, for on the principle 
** ’ penilenfc litt nihil innovatur, such a person acquires for 

the purpose of the suit no right distinct from that of his assignor.W " The 
* rule is grounded upon the reason that any person interested in the subject- 
matter of a cause might otherwise harass the other parties to the suit by 
making occasions for the addition of new parties. An assignment 

pendente life being void or voidable and the assignee being bound by the 
judgment adv<!rse to the assignor, there is no reason why on assignee should 
be deemed a necessary party. Indeed, as is remarked by Sir T. Plumer, 
V. C., if one party by convoying to others, create a necessity for introducing 


(1) Shnnanda v. Srinnfh, 7 C. W. N. 
871 ; 17 I. C.. 432. 

(2) OhvJam Husain v. Dina \alh. 23 A. 
(470); dissented from in Shatuttul/t v. 
SriruUh, 7 C. W. 1> 871 ; 17 1. C.. 432. 

<3) Qhulam v. Dina ’Sath, 23 .4. 


467 (470). 

(4) Ishao AH v. Chunni, 21 A. 142; 
Ditnmar Singh v. Naziruddtn, [1889] A. 
W. N.. 91. 

(6) MeUral/e v. Pulverroft, 2 V. 4 B.. 
200; Fisher § 1651, 2 Robb., 1014. 
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Tile rule is, therefore, 

appheahle wuetl.er the luisignor be plaintiff or defendant. 

<r,.Mcr^M^’ '' I’edemptioii an assignee pendente Ute is 

ont; , ' '1 party as having an intei-est in tlie subject-matter of the 

. cl ion and being interested in the accounts. Indeed, Shadwell, V. C., laid 

in r "1 **‘^“eniption was defective and could not proceed 

assignee pendente Ute if the defendant took un 
I 1 lat ground. > But the addition of an assignee pendente Ute 

could not affect the question of redemption or enlarge that right as such 
■in assignee must take his interest subject to all tin- incidents of this suit.(5) 

2394. The Court may, however, in a proper ease being made out. 

allow an assignee pendente Ute t.i be added as a party,(4) and such leave 

would seldom be refused where bis presence would be 'conducive to a final 

settlement of the accounts. So in England of the legal estate had been 

conveyed< > or the title-deeds have been handed over to him or other 

incidental or consequential relief is prayed for requiring something to be 

done by him,() or the suit is for an administration or account the assignee 

18 invariably added as a party. The English practice has been followed in 

several cases in Bombay,<7) but no general working rule is deduciblc from 
them. 


Where a mortgagor became bankrupt pending the suit, the official 
receiver or the trustee in bankruptcy is a necessary party, and even sliould 
the trustee disclaim all interest, the bankrupt njortgagor cannot be 
appropriately retained, though that maj’ be a sufficient ground for proceeding 
ex parte against the trustee. 

It is the duty of the auction-purchaser when made a party in the mort¬ 
gagee's suit to enforce his right of redemption, failing which be cannot 
re-assert that right when he is sued for possession. 


2396. Trustees, Administrators, etc.— .Xu administrator is a necessarx 
party as representing the estate, unless his powers are limited bv the 
letters of administration.(W) An administrator pendente Ute doe's not 
sufficiently represent the mortgagors estate.(»> nor is an insolvent trustee a 


(1) Sir T. Pliimer. V. in MeUalfe v. 
Pulverrqft, 2 V. * B.. 200 (20.')). In iMcad 
V. Lord Orrery, .1 Atk. (24.1) ; HWf/v v. 
Lord Scorhorouyh. 3 Atk.. 302. the question 
was looked at from tliee standpoint of 
notice. 

(2) Solomon v, Solomnn. !3 Sim.. r>l(>, 

(3) r'»ne,« Chuuder v. /jtihnr Fntima. 
IS C. 104 (178), P. C. ; Opendrn Mohun v. 
Poorna 10 \V. R.. 8.'): Kahn Ali v. Luckhu 
Kmt. 10 \V. R.. 32. F. B. 

(4) S. 372. now (o. XXIT. r. lU) Code of 
Civil Procedure. In England (1883), R. 
S, C., Ord. 171, Rule 3. 

(5) Daily v. Kelly, 4 Dow.. 435. 

(6) Wood V. 5wrr. 10 Beav.. .551; Bat- 
well, 4 Dr. & War.. 58 (08). 

(7) /ft«o V. Budkin, B Cli. D.. IfiO; 
Campbell v. Bolyland, 7 Ch. D.. 166; fol¬ 
lowed m Ahmedboy v. VuUeebho7j, 12 B 


323 ( 330 ): Laknildai v. The Adrocate- 
Oennal. 8 H. H. (’. R.. 06; A^hahai v. 
Bndawii. H. iinrep.. Ko. 616 of 1870; 
Mifhiihai \. LhnJI. B. Unrep. No. 877 of 
1870: lint rontrn in Onlahchand v. Dhondi, 
11 B. H.C. R.. 64; Cmamoyi v. T’or/a.i 
I 225; Manual v. Sanaiiiipalli, 7 

M. H. C. R.. 10.5. ^ 

(8) Rnylish v. Barlow. 48 L. T.. 188. an 
extreme ta^e : IJoyd v. Lander. 5 JIndd., 
282 : Pannell v. Hurley. 2 Coll.. 241 ; cf. Re 
Mener v. Moore. 14 Ch. D.. 288. 

(0) Chet Ban, v. Brcnmal, 2 A. L..T. R., 
278. 

(10) Faulkner\. Daniel, 3 Hare.. 100; 
Dotrdesnell Dou-de-aiell, 0 Cli. D., 204 
(304). 

(11) KUi-s V. Deane, Beat., 6; Cave v. 
Cork. 2 y. & C. C. C., 130. 
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svirticicut piirty to u suit s») as to bind the* crnhi, </«<• As iv^ar.ls 

the executor, the English rule is that he is not a party where the mortgage 
is of fivehoUl but he was always joined if it was doubtful whether tin- 
inorl‘M<'ed properlv was sutheient to satisfy the .iiorlgage-<lebt.(i* As 
tru'^tees executors nnd administrators ordinarily sullicienlly represent the 
beiieticiaries the latter are not necessary parti<->.‘^‘ But a trustee wl» ■ has 
heeonie hankvupt. or who is himself a mortgagee, can uo longer represent 
his rLsliii quf h-usl. wla. llu-n hecomes a necessary parlyA&> ()therw;.^e. all 
IrustiH's are iii*ct*ssarv pariie>./^^ livit in llu* ease el <*liarilal)U* trusts the 
ael of tin- majoriiv ‘hinds tlie rest if tlie former imve acted after full 
opnorimiitv was given f..r mutual discussion to all the iia-mhers.<7) no 

suit can f ui bv mere ..mission to join all the trustees if the latter were 
not averse to id.taining the relief claiimal. An.l although the interests .f 
the co-tnistecs is jr.im and indivisible, it is fully represented when they 
• ire all arraved on one side nr other d the suit.<«> A single trustee may sue 
for redemption without eonsulting the other trustees or joining again as 
co-plainliff: hut the proper decree in such a case would he to order the trust 
propertv to be restored to all for llie l.ellelit <.t the cc.tu, quo hnsl.^ It 
has been before rornnked tla.t the case of a receiver stands on a difierent 
footing, and a receiver lu-ed not he impleaded where the beneficial owner 

has hei'ii impleaded d'®' 

The lc«»at€e under the will of a deceased person is not sufficiently 
interested to be allowed to contest the will, and it is certain that he has 
no right to be inipK-aded in a mortgage-s\iit.<”> 

If the defendant b.- a lunatic, his interests would have to be protected by 
appointing a guardian n,l lilrm. notwithstanding that he has not been so 
adpulged under the lamacy Aet.f*^) 

2396. Debenture-holders.—Persons having any interest either in the 
securitv or in the eqniti of redemption are necessary parties. Accordingly, 
where an equitv of redemption has been purchased by a jomt-stock company 
whfeb subsJquentlv issued debentures charged on the mortgapd property 
all the dcbenture-liolders become individually interested m the equity of 
redemption nnd must be joined in a forccIosure-suit.P!) 

So where the trustees of a company by its authority gave a legal 
wnoie ^ plaintiffs, and subsequently it issued 

debentures to^ecml principal sums and interest which were thereby charged 
on aU ds’undertaking and present and future property, it being provided 
dnhentures were “ all to rank par, passu in point of charge as a 
flnatins securitt on tl.o pmpetyj^ t hereby charged, it was held that the 

Kfinh^in v. Moorf?ii\ 34 M. 40fi (410). 

(8) Kunhfitt V. Moortki, 34 M. 40G (415). 
(0) Karatiole v. 25 M. G49, F. B. ; 

Ktinhftyi v. Moorthif 34 M. 405 (414.) 

(10) Botf/jer v. A^htdosk Mukerji^ 0 C. W. 
N., 829; clifttinguifihinc Chartered Bank v. 
Hurifih Chunder^ 5 C. W. N., xv. 

(11) HahotruduIIah v. Rama^ 17 M. 373. 

(12) Act XXXV of 1858; Kadala V. 
Xari&i, 24 M. 504; Venkatrammana v. 
Timtfutppa, 15 B. 1^2; PanAukhram v. 
Rai Ixidkar, 23 B. 053 ; Nahhu Khan v. 
SUa 20 A. 2. 

(13) Griffith v. Pound, 45 Ch. D., 663. 


(1) Per North. J.- hi Auhvard \ . 

[18911 2 Oh.. 81 (83). 

(2) Duncoinhe v. Hanxlr*/ ^ 1. Wtus., 

O OO fs 

' ’(;i) DumeH v. Skipu Hh. ^ ^ro. C C'.. 
Knight v. Ktnght. 3 1- W tns.. 331. 
(41 MorUy v. Morley. 2t) 

Re AfUchell. [1892] W. N- 11.: 

Procedure Code: Z,o/« Surjo 1 fr^htul \. 
Golah Chand, 27 C. 724. 

(5) Francis v. HnrrtMOH. 43 11». l>.. 

^ (5) Adams v. Paijnter I Coll.. 533. 

(7) TeramofA v. 5 M- 
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tliMt till'‘decree so 0 “^*)'in hi'' affected him prejudiciail.v, it was lield 

l«o co.urahms c mnot , n So one of 

as a co-nl-iintiff f I ">‘'171 impleading the other co-uralau either 

one ur-ii m is Ln ' i ‘hon as a defendant.tw But if 

''■ 0 UI.I th'™ he unL^eSv ?o‘rol'"lei;dteMp“'“’'"“^ “ 

oomnfe^iv of the mortgaged property present a great 

o^e a im so " t *■> extent and 

.eet tdi he r r i f to . statement as 

c liras tliur right to be repi-eseiited in the inortguge-suit. It mav however 

ofcupanroniirT^^H a lessee or even a mere 

hk t tle L i»^pleaded as a defendant so that 

P udent J^^^^^ But this is only a 

prudential course, which is by no means necessary. Indeed a lessee of the 

the only from the mortgagee has no right to resist 

not right to possession on redemption's) even though he was 

"nlnl ^ hand, where the lessee holds from^tlie mort- 

rmtjL 1^*1 mortgagee with the express or 

implied authority of the mortgagor, then he cannot be ejected except in 

execution of a decree to which he was a party. But all lessees have neither 
the right to redeem nor are they “interested” either in the mortgage 
security or in the equity of redemption so as to be necessary parties to the 

'''hether the lease would be affected bv the result of the 
suit. ( 6 ) It IS needless to add that since the holder of a' mere subordinate 
tenure such as that of a ryot is unaffected bv the mortgage and transfer of 
proprietary interest, he cannot claim to be impleaded in a suit afTectin<r it (?) 
But in a suit for foreclosure a lessee of the mortgaged property is ordinarily 
a necessary party. As Pontifex, J., observed: " In tl.is country 
zur-,.peshg, leases, and interests of that nature are very considerable'interest, 
m the land, and cannot be looked upon as mere leases for a term of years 

winch a mortgagee mi^t have the right to disregard. They are in tact 

substantid proprietorial interests, on the grant of which, as in th s eSf 
considerable premiums are paid- and it is nnlTr .on„ifrKi« *i ^ ^ 

that position should be allowed the opportunity'of Vserving t^eirS 

by redeeming any mortgages made by the superior holder ’'(S) in n 

c 11 “o‘r'said tfattr, eonstitute'^dis.inct interests in LlTt 

cannot be said that the tenants are necessary parties to everv suit nn fhp 

irortgage of the landlord’s interest. But ‘a new temant settled by the 


!i! Emrfthed. [18091 1 Ch. 801. 

/ot V. Avarn. 25 M. 568. 

'*• -ffwwMH. 24 M. 206 (200). 
(4) reramart v. Laksthmi. 6 M. 270 (272) 
^^^5) Ram Chand v. Raj Ham-t. 3 A. L. J., 

(7^) GimA CA«n<(cr v. Juramoni, 5 C. W. 
■N. 83. In England the rule is different; 


only lessee.^ wliose lease is not binding on 
the mortgagee being permitted to redeem 
—Ftslier § 1451. 

(8) Kasumunnifioa v. Nilratna, 3 C. 70 
(87); Ju/rul Khhore v. Kartic Chunder 21 
C. 116 (120) : Knkil Singh v, DvH Chand, 
5 C. L. R.. 243 (249, 250); Bloomfield v. 
(lannadhar. 4 C. L. .T.. 562.; Ovlam Nabi v. 
Kanhni Simjh Ad N. L. R., 180; 69 1. C.. 
(N)511. 
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Jiiortgagoe «m his own account .may properly be iinpleaileil in a suit in w lucli 
the mortgagor seeks to ilispussess hint on that account. 


2399. Landlord and Tenant.—As u rule, landlord being a [lerson lioldiug 
by a title paramount to that of his teuunt is not a noeessary party to a suit 
affecting tlie mortgage of his tenant’s holding, ilul when the holdijig is 
noutrausferahle without the lainllonl's consent the latter is sufficiently 
interested in his tenant’s holding to be a propi-r. though not a necessary 
party..\ncl where it is foiuid that a landlord obtained possi-ssion »)f an 
occupancy holding alleged to be lum-traiisfenible b_\ Ininging a collusive 
suit for cjecUnent against a transferee from bis tenant, it was held that in a 
suit by a mortgagee of tlie holding on his mortgage, the landlord wf)uld he 
a proper party, since his possession of tlie holding rested on aei|nisition from 
the transferee and not on a ]>aramount title. 

Poifner: Suits by aiitl against partu<*rs are now subject to o. 10 of the 
Code of Civil Procedure. 

2400. Surety.—person who mortg.iges his estate as a surety for the 

mortgagor is both under the English ami Indian law entitled to rialeem 
but according to English eases he hceomes ijilcrestcd ” only after he has 

paid at least a part of the debt. .\ surety who has enti*red into only a 
personal covenant is not a necessary parly, unless by having paid off a part 
of the debt he has acquired a eharg«‘ on the pr<ipt‘rty.<5) ’f|ie discharge of 
a surety who was only person.illy liable for the paymojit of the mortgage- 
money does not preclude the mortgagee frotn oonlinuing the suit against the 
moi’tgagor.t®) 

The mortgagor of another estate charged as a collateral srt*nritv is a 
necessary party. 


2401. As a rule the reversioners of a Hindu female are not necessary 
parties to a suit ijistituted against her, though there may he cases when their 
joinder would be unobjectionable and even proper. A decree passed against 
a Hindu widow is as a rule personal and does not bind the estate unless so 
framed.The nature of the estate possessed by a IlindiJ female has been 
the subject of a provioijs discussion (§ 267). and having regard to what has 
been there stated, the necessity of joining a reversioner would seem to arise 
whenever the issues involved affect the mortgaged estate and which would 
consequently affect his interest. 

2402. Members oi a Mitakshara Family.—The right of the manager of 
a joint Hindu family to maintain and defend suits on behalf of the family 
depends upon the position assigned to him by Hindu law (§§ 324—327). 
Consistently with it the question depends upon the effect of this rule on his 
general powers to represent the family. Cenernlly speaking, there can be 
no doubt, that where a joint family business has to be canned on in the 


(1) So« 28* Civil Pro< e(Jnre Coile; 
Kundo Kumar v. Bunomali^ 29 C. 871 
(880, 881); Asan Paudry v. Mtsfter, 

52 I*C.. (P) 105. 

(2'j Pran KrUhtut v. Ahul Kri^thna 22 
C. W. N.* 002 ; 40 I. C.. 170 ; followinu 
• Dnyatnoyi v. Anandft Mohan 42 C. 172 
(222) F. B. 

(3) PanchafUin v* Mir Abdul, 10 C. W. 
N., 920. 


(4) Beckett \\ Micklethwatte, 6 M. 199 : 
H. 0 (c). 

(5) S*ewton v. ICari of JCytnont, 4 Sim. 
.574 ; Oedye v. Watfion, 25 BeAv., 310. 

(0) Mehdi Husain v. Sut/hra lieyunt, 25 
A. 200. 

(7) Stokes V. CUmlon, 3 Swana •* loOn. 

(8) Tehsp Bam v. Karim (1001) 

R L. R. 94. 



1018 


TRANSFER OF PROPERTY. 


[ 0 . 34, r. I 

interests ot tlie joint fatnily as a whole, the manager will be presumed to 
have been entrusted with tlie power of making contracts, giving receipts 
and conipromisiug or diselnirging claims ordinarily incidental to the business; 
and as such he is entitled to make in his own name contracts in the course 
I'l that Injsiness. and In maintain and defend suits upon these contracts 
v\illii)Ut j«)ining wiili liiin I'tlu-r mem.bers of the family.But in such a 
ease the defendant niav. of eouvse, insist on all persons with whom he 
expressly contracted lieing ma<le parties to tin- suit.t^) This is the general 
law. and it remains to see whetlier this rule- while providing for a special 
procedure applical)le to mortgages has modified it so as to render the joinder 
ol all co-parceiiers necessary in a mortgage suit. As to them it has been laid 
down in several cases decided with reference to section 8.) of the Act tna 
in a suit against a Mitakshara father on a mortgage Ci ancestral propertx 
executed bv him alone, the son. whether minor or adult, is a necessary 
party, if he was in existence at the day of the institution of the suitt^^ and 
the mortgagee had notice of his interest.C’l Xow since a Mitakshara son 
must bo impleaded because he has an interest in the family property from 
Ids birth, it being immaterial whether or not he was a party to the mort¬ 
gage, it follows hy parity of reasoning, that all co-parceners, such as brothers 
and nephews, in a joint Hindu family, must also be joined, as they have- 
an interest in tlie property in .so far as they are interested in redeep^ing it- 
Indeed, wlierc a mortgage of joint family property was executed by the- 
managing member of a joint Hindu family, the remaining members the 
familv were, in Allaliabad held to he- necessary parties to a suit 
thereon.-And. at one time that Court went so far ns to hold that the 
other members of a joint Hindu family were necessary parties in every suit 
instituted bv or against the manager, whether the suit be for recovery of 
a debt secured or unsecured or for any other purpose.In a previous 
edition of this work this view was stated to be unsustainable,and it has 
since been overruled hy the Privy (’ounci!.(8) Rut since then ««»ne cases of 
that Court apjiear to have moved to tlie opposite extreme m holding that 
the other co-pareenarv members are not necessar.’ parties to a mortgap 
suit under this rule as they are sufficiently represented therein by the 

manager. 

2403. But this view appears to be equally untenable and has 
been dissented from in Calcutta.tW but in view of a pronounc^ 
ment bv the Privv CouneiK”) it requires further examination. A 
VuW Bench of the Allahabad High Court had to deal with two 


(1) Kishen Frasad v. Har AVimiw, 33 A. 
272, P. C:, reversing Shamrntk! v. Kishan 
Prawd, 29 A. 311 : Lalji v. Keshowji, 37 

B. 340. 

.<2) KUhan Pramd v. Har Narain, 33 A. 
272 (279), P. C. 

(3) Doolee Ckand v. Wootna Sunkur^ 7 

C. L. R., 429 ; distinguishing Luchman v. 
Oirdhur, 5 C. 855, F. B. ; which is fol¬ 
lowed in Bijya Prasad v. Bhvt Naraia 
42 C. 1068 F. B. 

(4) Ramjatan v. Ramkif Singh. 27 A. 
611 ; Ganga Prasad v, Chunni Lai. 18 A. 
511; Lala Surnj Prosad v. Oulab Chand. 
2 8 0, 517 ; Ram Chandra v. Kondayya. 
2 4 M. 665; Bhawani v. Kallu 17 A, 637, 
F . B. ; Knnhaia Lali v, Raj Bhadur. 24 A. 


281 ; Debt Dat v. Jadu Rai 24 A. 469 ? 
Debt Singh v. Jai Ram, 25 A. 214, F. B. 

(5) Jas Ram v, Sher Singh, 25 A. 162. 

(6) Shamrathi v. Kishanprasad^ 29 A- 
311 ; reversed, O. A., KisJwn Prashad y- 
Shamrathi, 33 A. 272 P, C. 

(7) Gout’s Law of Transfer, (3rd Ed.h 

§1741, , > 

(8) Kishen Prashad v. Shamrath^t 33 A, 
272 P C 

(9) Han Lai v, Nunman, 34 A. 649, 
F, B ; Madan Lai v. Kishan Singhf <5., 
572 

(10) Debi Prosad v. Dharamjit, 41 C. 727. 

(11) Sheo Shankar v. Jaddo, 36 A. 38J, 
P. C: affirming Jaddo v. Shto Shankau 
33 A. 71. 



o 34, r. H 


OUniiK C.l’.C. 




ca^i^.•s ill v\iui.-|j till' rijilu vl tlu- i'- )«• lir j<<iii< ii 

jiliiintiffs and dol\‘lK*..nt>> caJiLi- np i'ur acljialii-atinii. hi i|i<' 

case one Naiti Singh had exeeuied a mortgage in lavour ul iln- [dainlill s 
husband who sued liis brother and t«o nephews as rein‘e>enliilives of the 
original mortgagor, and llari hal and Jagannatli tlie iw<.i son> of the pureliasn- 
of the eijuily of redemption ln>ni liiin. Init failed to j‘ in tlii' four sons of 
Hari lad and Jagaunath grandsons tif the j»nrehaser wliieli was pb-adi-d as a 
defect, whereupon the suit was originally dismissed but the lowi-r appellate 
Court lield tluit the purcdiaser's family was sutlieienily represinted hy the 
managing members who a]>pea!ed to the Iligh t'onrt *” In the other i-asc 
the suit was instituted \)y the nuirigugee's grandson on foot of two mortgages 
withutit impleading his own son. aged fottr years: ohji-elion being taken on 
the Seore of tion-joinder the plaintiff pleaded that lie was suing as manager 
and sought leave to amcnil the plaint to make that laet explieit, but the 
Court refused to allow the amendment and dismissed tin suit on tlie ground 
that tile son was a necessary part\ t<i tin- >nit, and the two cases were 
finally <lisposed of hy a Full I-feneh whiidi held that in neither i-ase was there 
any defect of parties supporting tlieir view on three grounds:—(<) on tin- 
ground of inconvenience, bolding that tin- im'inhers of a joint Hindu family 
arc frequently very numerous, comprising ofttui absent members and infants 
of tender years. Furthermore, during the eourse of the litigation tlien- 
would he in all probabilities fiec|tienl births of sons, and the array of 
defendants would never he strictly complete unless during tin* entire time 
the suit was running its course- every newly born son was added as a 
defendant,jij') because the rule makes no new departinv, enacting as it 
merely does an old rule of practice, under which managers were held to 
represent the family,(iii) a «lifferent view jnstiHed by the enactment of 
this rule as a part of the substantive law. can no longer be maintained 
since its reh-gation to the Proeeiliiie (’<tile.t^> In this view the Court distin¬ 
guished and overruled its own former pri-ce<l<-nt<^^ wliieli ina<le the joinder 
of all parties necessary, lb was also added that since the sufficiency of such 
representation is recognized by the Privy Council in cases arising out of 
contracts there was no reason why the same should not apply equally 

to mortgages. It is submitted that none of the reason.s given by the Full 
Bench justify the practical annulment of the rule* which enjoins the joinder 
of all persons interested in the mortgage, though it does not of course, 
imply tliat the penalty for nor. joinder should he the dismissal of the suit, 
nor indeed, does it necessarily render a decree nugatory against all those 
who should have been but were not joined. Of course, since Hindu law’ 
recognizes constructive repres.^utition. it is always possilde for the manager 
to sue and defend a suit in that capacity. When la* docs so the whole 
family is bound. But whenever he sues or is sued in that capacity that fact 
must appear.But judging from lh<* few reported cases eonstruetive 


(1) Hari Lai v. Mufiman, A. 545) 

F. B*; followed in Chehan Sittf/h v. Sarbni 
Singh, 4fl A. 701>. 

(2) Ib. p. 554. 

(3) Hari Lai v. Munman. 34 A. 540 
(654.) P. B. 

(4) Ib. p. 66n. 

(6) Bhauxtni Prasad v. Kallu, 17 A. 
687* P* B., overruled in Hari L^tl v. A/w«- 
man, 34 A. 640 (665), F. B. 

(6) Ruhan Prasad v. Har Narain, 33 A. 
272* p. a 


(7) Sh€o pShanhtr Ram v. Jaddo Kiutr, 
35 A. 383 P. C., Ramchaudra v. Shripfdh 
Rttfi 40 B. 248 : Babubtl v. Ourpra.'iad 2 
P. 435 ; Jagftah v. Ramchmxdra 2 Pat. 
L. T. 553; (1020) P. 280; Bnijnath v. 
Dalip Nftrain (1020) P. 201 ; 58 I. C. 
489 ; Rofjhunnndfot v. Parme^ihxvar 2 P; 
L. J. 300 ; 30 I. C. 770 ; Ranjit Prasad v. 
Ram Jatan (1017) P. 113; 37 I. C. 833. 
JuQul Kinhort V. Qanga Singh 21 I. C. 
(A.) 7)2; Lachmi Shankar v. Ram Agxjan 
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rL‘i>rcst‘ntatit»ii of iIk- adult co-parceners by the manager is still not recog¬ 
nised in. Calcutta.in any case it is open to any member of a co-parcenary 
to claim to be added as a defendant to enable him to challenge the factum 
or valitlity of the mortgage affecting his interest. The rule excluding para¬ 
mount interests does not apply to theni.f^) 

2404. Hut a member <'f an undivided Hindu family might enter into 
a contract in bis individual capacity and in that case, it would be unneces¬ 
sary to join the other members. So where the suit is to enforce the- 
mortgage of a eo-parconaiy sliare of an individual member, other co-parceners 
are Hot necessiir> |)arties. since the mortgagee cannot force them to a parti¬ 
tion until he has acquired liis mortgagor's interest.(5) Co-parecners in a 
Hindu family do tint necessarily become partners in the trading firm, unless 
it was set up with the help of family-funds- and tliere is no presumption 
that a busines.s carried on by a co-parcener is a family-business. 

2405. Mitakshara Son.- -The right of a Hindu son to redeem a 
mortgage executed by his father may he looked at from two stand-points 
—(a) the stand point of Hindu law and (6) from the stand-point of this 
seel ion. I'lider the former the rule is that a son is under a pious obligation 
to discharge bis father's debts, unless they are tainted by illegality or 
immorality. Moreover, since the manager is the sole representative and 
moutii-pieeo of (lie family fully representing the other co-parceners in his 
dealings with the outside world (§ 324), it follows that any act done3y 
him in his representative capacity necessarily binds the co-parceners, who 
:ire equally bound by any alienation of the family estate made in that 
capacity. And as regards the sons, the binding character of their obligation 
is greater but not less than in the case of any other co-parcener (§ 321). 
Tt therefore follows and is settled (§§ 318—323) that the son is bound by 
any alienation made by the father, and by « s«le held in execution of a 
money-decree obtained against him. As the Privy Council observed. “ It 
appears to their Lordships that sufficient care has not always been taken to 
distinguish between the question how far the entirety of the joint estate is 
liable to answer the father’s debts and the question how far the sons can 
be ])rechided by proceedings taken by or against the father alone from 
disputing the liability. If his duty was of a nature to support a sale of the 
entirety, he might legally have sold it without suit, or the creditor might 
legally procure a sale of it by suit. All the sons can claim is that not 
being parties to the sale or execution-proceedings, they ought not to be- 
barred from trying the fact or the nature of the debt in a suit of their 
own.”(5) But this was conceded and, indeed, could not well be disputed" 
but It was contended that though this was the rule and the effect of Hindu- 


21 T. C. (A) 1512; Nathi Lai v. Lnla 9 A. 
L. .J., -HO; 14 I. C. 3.5. Parmeahu'ar v, 
Rajkixhore 3 p. 829 ; Damodar v. Kesho 
Oobind, 46 I.C. (N) 727; Core v. Kashi 
Rom 9 N. L. R., 1 ; 18 I. C. 848; contra 
Sidheshuri v. Dharamjit 41 C. 727 (all must 
join). 

(1) Sidheshuri v. Dharamjit 41 C. 727 ; 
Balki Mohnpatra v. Brijbaai Panda 16 
C. W. N. 1019; 14 1. C. 3Z2 : abiter if 
ro-parceners minors —Ragho Ram Singh v. 
Rojani Kanta 21 C. L. J.. 452; 29 I. C. 
762; Ganga Sahai v. Agent B.B. & C.I. 


Ry. 50 I. C. 243; Pafiabirama v. Subra- 
mania 7 M. L. W. 438; 45 I. C. 76. 

(2) Harilal v. Nimman Ktintrar 34 A. 
549 F. B. ; Debi Baksh Singh v. Paraholam 
Das 19 O. C. 68 ; 38 I. C. 64. 

(3) Lai Chand v. Balkriahna, 21 I.C. 
(Bom.) 689, Hit Lai v. Jeheoo Afaletan S' 
P 81. 

’(4)Vn<ii7al v. Shah Khuaal. 27 B., 16T 
(161). 

(5) Nanomi Babuaain v. Aforfun Mohttt*r 
13 Cal., 21, P.C. 
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law, tho iinperativo provisions of this section had had thi- ♦•ffi-el <d itu>dif\ in^ 
it so far as it was inconsistent with the legislative enactnunl, and that the 
object of this rule being to afford all persons having an intcivst in the 
rr.ortgagee’s suit an opportunity to exercise their right of redemption, that 
right of the son could not be foreclosed in a suit to which he was not a 
party. In other words, this section impliedly enacted that thougli a lliinhi 
son may forfeit his right to redeem under Hindu law. he could not forfeit 
it under this Act unless the mortgagee had forecdosed him in consonance 
with the procedure here enacted. And this view at one time found favour 
with the other Courts.On the other hand, the contrary was laid down by 
the Madras High Court who based their view on a judgment of tlie Privy 
Council(2); but in this case no reference was made to tliis section or to tlte 
view of redemption it is held to support. But even those who hold the 
effect of this section to be to preserve the right of redemption until it is 
foreclosed in a suit to whicli tlie sous are expressly mado parties. <iiialifv the 
rule bv the proviso, which was a part of section 8;"), but which has been 
since omitted. It made the rule as to joinder subject to notice of the 
excluded interest bv the mortgagee. And it was accordingly hold that the 
right of an excluded son to redeem was qualified and not absolute, being 
onlv enforceable against the mortgagee decree-holder on the sole ground of 
his exclusion if he could show that he had failed to join him as a party to 
his foreclosure-suit in spite of the notice of his interest. 

2406. This was the only logical outcome of the rule as it existed prior 
to its repeal by the Procedure Code. Por if the right is the necessary 
outcome of this section, it must be subject to the proviso to whicli the section 
itself is subject, or to put it differently, if the legislature has the right to 
enact a rule it has equally the right to enact an exeepHon. Consequently, 
the rule was so interpreted in certain cases.though tlie exception appears 
to have been lost sight of in others.It has been, moreover, hold that 
even such an exclusion would be no ground for permitting redernption in a 
svibscquent suit instituted by the excluded son. if he was a minor at the 
time of the mortgagee’s suit and if the suit was instituted against the manager 
of his family in his representative character.But the question of ndnority 
is immaterial, since if the Hindu manager has the power to represent other 
members of the family, he has the power to represent them all irrespective 
of their n^es; and consequently, a decree obtained against him sht'uld be 
equally available against all those whom he constructively represented in 
in the^Buit. Judging from the latest cases the Courts seem now inclined to 


(1) Rhawani PraMd v. Kattu, 17 A, 637, 
F. B,, following Badri Pro^ad v. Madan 
15 A. 75. F, B.. in which the same 
view was taken, but which Banerji, J., 
held to be an obiter dictum. It was how* 
ever held in Rhawani Prasad v. Kallu^ 
17 A. 637 (604), F. B., that that decision 
was not ^iter but necessary for the 
de<*iKion of that case. Followed in Kanhya^ 
iaU V. Raj Bahadur. 24 A. 211 ; Ram 
Prasad v. Man Mohan. 30 A. 266; Lola 
Ruraj Prosad v. Oolab Chand, 28 C. 617 ; 
Rhaywat v. Suba Lai, 7 C. L. J., 195 ; 
Ralaji v. TuM Ram. 2 N. L. R., 90 ; Bm- 
daya! v. BTuoraj Singh. 2 N* L. R., \ 

Jinn V. Oopadya. 5 N. L. R.. 117 ; DuKbai 
V. Oopibai. 26 B. 433. 


(2) Krishna Reddi v. Thimbu Rcddi 
26 M. 28 5 following Danlat Rom v. Mehr 
Chnnd. 16 C. 70, P. C. 

(3) Ram Avatar Singh v. Chowdhuri 

NuTsingh. 3 C. L. J., 12; Ram Tarnn 

Oosaxvami v. Ramesxrar Malia. 0 C. L. J., 
719. 

(4) Ram Nath Rai v. Luchman Ra. 
21 A. 193; followed in Kanhat Dubay 
V. Brindnban. 10 C. P. !>. R., 169 ; Jain v. 
Oopadya. 6 N. L. B., 117. 

(5) Baloji V. Tulsiram. 2 N. L. R.. 90 

Dindaynl v. Seoraj Singh, ib. 110. 

(6) Baladeo Sonar v. Mobarak Alt Khan, 
29 C. 683 ; Ram Tarnn v. Ramesuari' 
11 C. W. N. 1078 ; 0 C. L. J. 719 ; Lalji v. 
Keshouji 37 B. 340. 
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settle down to tliis vie\v.*'' I’his view proceeds on the principl'S that since 
the interest of the son was sufficiently represented by the father sued in bis 
rcpresentiitivc capacity as nwinager, and since he would have really 
represented the son if "the latter ha<l been made a pro forma defendant, bis 
ffirniol exclusion from the suit was at least a mere irregularity which' could 
not att'ect the decree as obtained against the manager: Cessante ratione 
fcs-'idt /psc lex. And this view has now been affirmed by the Privy Council 
in a case in which the excluded members claimed redemption of the 
tnorlgage foreclosed against their manager and in which they made their 
exclusion the sole ground for redemption. The High Court at Allahabad 
negatived their contention holding that they had been substantially 
represented in the previous suit through their manager whose foreclosure 
sufficed to foreclose even their interest in the equity of redemption.'I’his 
view was upheld by the Privy Council in a guarded judgment in which their 
Lordships accepted the finding of the Courts in India that the mortgagee 
had no notice of the existence of the plaintiffs, and therefore, they held 
section 35 of the Act inapplicable, and apart from that section, their 
Lordships added: “ 'Phere are occasions, including foreclosure actions, 

when the managers of a joint Hindu family so effectively represent all other 
members of tlie family as a whole is Ijound.”^^) But this observation became 
a mere obiter in view of the finding that the plaintiffs had failed to bring 
their case within the terms of old section 85 under which their suit was 
laid and the decision given. 


2407. The question how far the son is bound by the father’s mortgage 
o . .< will* for a debt neither antecedent nor illegal or immoral has 

^ been the subject of two full Bench decisions of the 
Calcutta High Court, which have agreed in holding that 
where a suit is brought against the sons, some of when) were adults ar.d 
other minors at the time of the mortgage there is no charge on the sons’ 
interest and that the mortgagee can only sue them within 6 ye.ars from the 
accrual of the cause of action,t**) This view proceeds upon the rule of 
Hindu Law that the father has no power to charge his sons’ interest for a 
debt neither antecedent nor contracted for legal necessity. As this question 
belongs to tlie domain of Hindu Law reference is invited to tlie author’s 
work on that svihjeet.ts^ 


(1) Dehi Sitiyh v. Jin Ham, 25 A. 214 
F. B. ; Bniwnnl v. Aman, 33 A. 7 ; Jnddo 
V. Sheo Slutnkw, 33 A. 7i ; affirmed O. A., 
but the constructive liability of tlie son 
whom the mortgagee had failed to implead 
not considered —Sheo Shankar v. Jaddo, 
3C A. 383, P. C. ; Vebri Singh v. CAunnt 
Lai, 33 A. 436 ; Hari Lai v. Munman, 
34 A. 548, F. B. ; Madan Lai v. Keshan 
Singh, 34 A. 572, F. B. ; Balki Mahapatra 
v. Brojnbasi, 16 C. \V. N. 1019; 14 I. C. 
333. Ramakrishna v. X'inayak, 34 B. 
354 ; Chimna v. Sada Bnrka, 12 Bom. L.R., 
811; Tatya Rao v. PuUappa, ib. 940; 
Baldeo v. Moharak, 29 C. 583; Gore v. 
Kashi Ram, 9 N. L. R. contra; Rama- 
samayyan v. I'irasami, 21 M. 222 ; Palami 
V. Rangayya, 22 M. 207 ; Jigamba v. 


Jatkai, 22 M. L. 45 ; 14 1. C. 374 ; Shfo 
Dulare v. Brij Bhukan, 25 I. C. (Oudh) 
849 ; Balngi v. Tulsiram, 2 N. L. R., 80 ; 
Moti V. Kanhaya, 5. N. L. R., 181, dis¬ 
sented from. 

(2) Jaddo V. Sheoshankar, 33 A. 71 
(78). 

(3) Sheosnnkar v. Jaddo, 36 A. 383 
(387) P. C. 

(4) Lachman Das v. Qiridhar Chowdhury 
6 C. 855 F. B. followed in Bidya Prasad v. 
Bhupnarain 42 C. 1068 F. B. ; distinguish¬ 
ing Bissonath v. Brindesri Prasad 40 C. 
342 ; Sheo 2Jarain v. Mokshoda Das 17 
C. W. N. 1022; 19 I. C. 878. 

(5) Hindu Code (2nd Ed.) S. 121 i 
§§ 1386—1393. 
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2408. Tbe piuviso us lu iiutk-c being now oniiltud in llie rule, il is 
rendered more luuiuulitied Juni its corresponding proloUpc. Bui Uie 

quuliticntioii was smu rlluoii'* aiul at times niisUading (; 202^) and iis 
omission not inU-nded to mak«' ilu- rid».- nuuc rigid. Xoi- indeed is its 
effect relaxed bv its truns)>osition to tlie I’roceduru t.'ode. All ilie same the 
correct view of its operation shoidd exclude llu- deduclion sometimes drawn 
and justified by no retn>gnised cani.m ol ta'ii^tinelion that [»ersons excluded 
are not bound by the decree. In llie fir>l place the I’roccduie Code offers 
its own solution us to the effect of non-joinder, for it nuglit lie waived,d) 
and in anv case no suit can be defeated by reason of non-joindcr the Court 
being empowered to adjudicate the rights and iifferests of the parties actually 
before Again, theix- can hi' no «loul)t that an adjiulicalioii made 

against the manager is n s juilicthi agaiuM tlu’ otlier memlierstJ* and. 
therefore, another suit fer tlu* same iidief on the men' grouinl ot exclusion 
would be barre<l l>_\ rule v. iiieli clearly recognisi-> vic.irituis representation. 
Moreover, it is in consonance with the accoptial canon of construction that 
a rule regulating a ini-re procedure cannot alirogatc a rule ot substantive 
law, much less Hindu law—the integrity <.f wliicli lias been too well 
gvuirantocd to bi* shaki-u evi-n liv an .\ct of the Indian Legislature. In any 
ease, it would be too far-fetched to assume Unit a general rule enacted to 
regulate procedure could be read as striking at the very foundation of the 
joint family system of the Hindus and the necessary safeguards by which 
it is buttressed.It is. llierefon*. sugg<’stc(l that too many implications 
must not be drawn from the wording of the rule, wliicli while laying down 
a positive rule of procedure fails to prescribe the [u-nalty for non-compliance 
winch must be understood to mean that the peTudly if any is not ibo otitcome 
of the ru'e, though it may necessarily follow iti certain cases from other 
considerations. ^But supposing the mere exclusion to be a goi'd gnnmd 
for permitting redemption, then a further question arises, whether the party 
excluded is entitled to redeem the entire mortgage or only to the extent of 
his own interest in the property. Tt has been so held in Allahabad.<&) 1’hc 
question, however depends upon the terms of section (W). the last clause 
of which is relevant and under which tlic acquisition of a portion of the 
mortgaged property has the effect of destroying the indivisibility of the 
mortgage. But that proviso onlv creates a right in favour of the mortgagor 
to redeem his own share under the circumstances therein stated. It does 
not confer a corresponding right in the mortgagee to compel the mortgagor 
to redeem only his own share. The question will he found more fully 
discussed under section 60 I/)?/!—1586). 

2409. The right of the excluded son to redeem may raise the question 

of limitation. Ordinarily, the period prescribed for 
Itmltation. redemption is sixty years calculated from tlie time when 

the right to redeem or bo recover possession accrues.(6) But the effect of 
the final decree made under o. 34. r. 3 is to vest the estate as from that 
date absolutely in the mortgagee, and. since his possession would then be 


(1) 8. 34* (now o. 1, r. 13). Civil Proce¬ 
dure. 

(2) 76/8. 31 (now o. I. r. ^) : which 
however, held not to override this rule— 
CHrwar Narain v. Mnkhulunni^Aft I P. 
L. J. 468 ; 35 I, C. 642 : ronfrn Pnr^adi 
Lai y. Loin Singh 21 A. L. .T. 7^1 : (1024) 
A. 107. 


(3) Jb. 8. 13 (nriw S. II). 

(4) Itaynakrinhua v, Vinayak^ 34 R. 
354 ; Chinna v. Snda Barka : 12 Rom. L. 
R., 811 ; Tatya Rao v. PuUappn, ih, 840. 

(5) Sundar TaH v. ChifUxr MnK 29 A. 
215* S. C.. before remand i7i,, I : contra 
Dxndnval v. Shtnrai Singhs 2 N. L. R., IIC. 

(6) AH. 148. Act XT of 1908. 
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jiiiiiut fucic to the sous, the latter could be permitted to exercise 

tlieii- li'dit of iedemi)liou oulv within twelve years from the date of the 
iiiort'.'agoe's enteiin}' into possession of tlie property in consequence of the 
liiial drerri' j>jiss<-d iiiulor Kuk’ 


2410. inde<-d. the effect ol this rule barring the right of redemption 

of ull )iersons claiming through or under the mortgagor, would seem to 

riegative the son's right to redeem upon the mere ground of exclusion. And 
it may be questioned whether the effect of section 85 (now o. 34, r. 1) is so 
f.ar-reaching as the Courts have held it to be. That section was enacted as 
a rule of procedure, and no processual rule could he held to abrogate a well- 
established rule of Hindu law by a mere, and by no means a necessary, 

imjiiieation. This subject had attracted the attention of the Revision 

t'onmiiUee who had at one time recommended the insertion of the words 
■' and he shall not he hound by the decree, unless he was so joined, but 
tlu‘se words were soon afterwards cut out and the rule enacted in its present 
form, which leaves tlu- effect of exclusion to the decisions of the Courts. 
\ow if these decisions had been unanimous, then the rule might have been 
held to leave them intact, for, as Lord Campbell, C. J.. said, where a 
section of an Act which has received a judical construction is re-enacted 
in the same words, such re-enactment must be treated as a legislative 
rect^gnition of that construction.Rut this cannot he said of the present 

rule. 


2411. Position ol Excluded Interests _Beyond declaring that all 

persons interested in a mortgaged property must be joined 
English Law. enforce the mortgage, the section does not 

lav down the consequences of exclusion. In the old Chancery practice the 
misjoinder of the plaintiffs was fatal, and if any person among the plaintiffs 
had done anything which might have amounted in equity to a release of liis 
right, the whole suit failed, and it was. therefore, customary to see that all 
persons were arrayed on one side or the other. But this practice was 
abrogated bv the Judicature .-Xot which enables the Courts to deal with the 
misjoinder of plaintiffs according to law. justice and eqiiiFy of the case.^^^ 
Nevertheless <‘ases must occur when a person though a necessary party has 
not been joined, and in such a case the English practice as regards subse- 
qupnt incumbrancf^vft is that if tlie exclusion was because the plaintiff had 
no notice, the iiuisne mortgagee, though not a party to the suit, is yet bound 
by the accounts taken in the action, the only right remaining to him being 
that he is allowed to redeem the prior mortgage on payment of the decretal 
amount.C) But beyond this ho has no right, and he cannot bc^permitted to 
unravel the account once gone into even on the ground of collusion and fmud 
unless he insists on any particular errors.But a single fraudulent item 
is then sufficient for re-opening an account.Indeed, this would seem tn 


fl) Nidhhnrn V. Sarhei'tur, 14 C. W. N., 
4Sfl : T. 0. 877 : Thakur Knlko. v. Thnkur 
T)pj>i Sin-ih. r 19051 0. C. 233; Malkhan v. 
Bh'i'iiralh Pramd. ih. 33; Bahadur v. 
Nainn MaJ. (1914) P. L. R. 231 : 2.5 T. C. 
35. 

(2) Mnnsel v. Qiuen^ 8 F.. R. 73: Ex 
pnrlt fJnmiihelK L. R. 5 Ch. 703 : Jouendra 
Chundra Roy v. 0 C. L. J., 

271. 

•(3) Per .Tames, L. J., Luke v. South Ken- 
$ington Hotel Co,, U Oli. D., 121 (128); 


Kendall v. Hamilton. 44 App. Cas., 504 
(520): 1 Oliittv on Pleading (7th Ed,)., 
462 : R. S, C. Order XVI. R. 11. 

(4) Dernn'old v. Marsham. 2 Ch. Ca., 170 
22 E. L. R.. 808 : Lomax v. Hide, 2 Vern, 
185 ; Godfrey v. ChndweU, ib., 601; Morre^ 
V. Western, ib., 663. 

(5) Needier \\ Deehle, 1 Ch. Ca.. 200; 

22 E. L. R , 810. ^ 

(6) Taylor v. Haulin, 2 Bro. C. C., 310: 
Pritt y. Clou. 6 Beav., 603; Qething v. 
Kexghtly, 0 Ch. D., 547 (550). 
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be liie onlv eomse open Id a puisne moityagee wbclher Ihe prior inorlgageo 
had or ba«i no notice of his interest,“ Land is mortgaged to .1. then to 
li, then to If -4 sued to redeem and irv his debt by decree, t', .1 and li 
sliull be bound by the account which .1 made in his suit and pay <>r 
contribute to the charge ()f suit, if made without fraiid or co'lusion."<2i 

2412. Turning now to the Indian law. it will l>c fouinl that the 

obligation imposed by the words ‘ siial! be jtiincd ' has 
(2) Joinder by the subject of considerable <litference of opinion 

amendment. between the several High Courts. Thus it has been held 

bv the Allahabad Higi» Cotirt that the non-joinder is a fatal defect in the 
suit unless cured hy order I. rr. 8 (2), 10 (2), (3). (.)) and 11 of the CVnle 
of Civil Procedure; and where such non-joinder is brought to the uotic<- 
of the Court, it will give effect to the objection and dismiss the suit, even 
thougli svich objection hi- raised for the first t.ime in appeal.But the 
soundness of this vu'w has been d<iubted in a lati-r c:’sc.<^> and in another 
case the Court was of opinion that if a necessary party had not been joined 
the. Court should allow the prayer to join by amending the plaint, even 
though the application be made at a ycry late stage of the case, the plaintiff 
beinjf mulcted in costs if the application was unreasonably delayed,(5) And 
where the defect is disclosed before the decree, according to the Allahabad 
view, the suit must be dismissed.at least, as regards the property com¬ 
prised in the subsequent incumbrance.But in Calcutta. Bombay and 
Madras the suit is allowed to be proceeded w ith afti-r joining the interested 
party<®> (*ven in second appi’al.<^J .Ml the High Courts were, however, 
agreed when the rule was a part of the Act that it was uncontrolled by 
what was st'ction 34 (now o. 1. r. 13) of the Civil Pnxredure Code, and that,, 
therefore, there ctjuld he no waiver of an objection to the non-joinder of a 
Tieeessary party. But. as alreacly pointed out. tins view can no longer bo 
maintained. Moreover, there is a diffen-nce bolwi-en the non-joinder of a 
person as di-fendant an<l non-joinder of plaintiff. The plea as to non-joinder 
of plaintiffs in an action on a joint contract is a plea in bar of the'suit, 
and. if established at the hearing, must result in the «lismissal of the suit.(io). 


(1) WillioniM V. iJfiif. 2 flu fa.. .12. 

(2) Per L. V. in v. /Mi/. 2 Clu 

Ca.s.. 32 : 22 K. L. R.. 832 (833). 

(3) Saligrum v. Harrhurun. 12 A. 548: 
OuUitn Kfulir v. \funl'ikiii. IH .A. 105) ; 
MM. Abdul V. iJilMiikh. 2 A. L. -P.. 210 : 
HMffnuini v. Subh Xartiiu. (lOO.i). A. W. 
N., 35. Alum Singh v. (lok'il Singh. I.*! A. 
4H4. But where out of Mevcral persons 
who apparently had a ri({ht to lirint' a 
suit fw co-plaintifTs some only ap|»eoivfl 
os plaintiffs. Ihe otliers tieintf joined a-s 
l■^•defeluinllls. the suit oiiirht not to ^ 
dismiKseil merely Is-eaii'.e the plaintiff 
failed to sPiow ’that the |>er»ons whom 
they joined as co-defendants refused to 
ap|>ear with them aa plaintiffs : i?i>» Sinyh 
V. A’rtiivu' Sinyh, 24 A. 22<i: Pynri Mohtin 
V. Kednr Mall. 26 C. 409. F. li. 

(4) Kundnn Led v. Fakir Ch'oul, 27 A. 
76 (77). In Bhtiyiiiniti v. Snhh yarain. 


(190.5) A. W. X.. 35, tlie refusal to allow 
a very late amendment was treated a.a 
a rnatei-ial ineffularity callint; for the- 
Interference of the Court in rovi.sion. 

(5) Bhtttimani v. Suhh Narnin. (1905/ 
A. \V. N.. 35 : ynthi Lai v. Lata, 9 A. L, J.. 
410. 

(6) Matadin v. Kazim Huenin, 13 A. 
432; Kali Chiiran v. Ahmed Shah, 17 A. 
48; Balmukuud v. Sungari. 19 A. 384 r 
Sutidar Singh v. lihohi, 20 A. 322. F. B. ; 
Alum Singh v. Ookal Singh. 35 A. 484. 

(7) Alani Singh v. Ookal Singh 35 A. 
484. 

(8) Ibid. 

(9) Jamuna Pernhad v. Oanga PrrMhad. 
19 C. 401 (411): Sorabji v. Batonji, 22 B. 
701 5 Subban v. Arunarfutlam. 15 M. 487. 

(10) Subban v. Arunackalam. 15 M. 487; 
Mushtaq v. Bthari, 25 I. C. (All.). 508. 
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Even as reganls ilLt'iiiclaiUs it lias been held that the non-joiuder of the 
necessary clefeudam entails the same consequence. 

2413. Aiiil wii.'i-f tlio mortgagee has succeeded iu obtaining a decree 

(3) Operation f person who was no party to the suit, 

decree on excluded O^ostion whether he is bound by it must depend 

interests. upon other considerations. If lii‘ Mas a stranger to the 

parties lu- is of course in no way bound, and as regards 
him the decree is a nullity.(2) (§ 2424.) }3ut if his interest was repre¬ 
sented as in a suit instituted against the father of sons in an undivided 
Hindu family governed l)y the Mitakshara, without joining as parties to the 
suit his sons, the latter could not successfully impeach the decree, on the 
sole ground of their exclusion from the suit.W This view' accords with 
that taken in Madras, whore, while the imperative character of the section 
is fully r(*cogni/.ed, it has been held that the failure to join the party interest¬ 
ed does not ipni) farlo vitiati* the decree. " The creditor, although he may 
have failed to obey the rule contained in the section, has got the decree 
which lie requires as a foundation for his application to sell the whole 
estate.” In such a case. ” all that the son can claim is that, not having 
been a party to tiu* sale or the proceedings which led up to it, he should 
have an opportunity of showing that there was in reality no such debt as 
to justify the sale.”^''^ In Madras as in Allahabad, then the effect of 
non-joinder is to leave the interests of the party omitted unaffected. 
This view appears to be supported by a of the Privy Council.And 

the Calcutta High Court seems also to favour the same view.t^ 


2414. Where a party excluded in the former suit makes his exclusion 
the basis of another suit, the nnua probondi, was, however, held to lie on 
him to show that the nmrtgageo, when he brought his suit, had notice of his 
interest in the mortgaged property.W A person may forfeit his remedy 
by estoppel. Thus where a legal representative of a deceased judgment- 
debtor, who was the nninaging member of a Mitakshara family, allowed 
■execution to proceed actively for nearly a year without the slighti-st objection, 
and twict* successfully obtained tlie stay of sale from Court on the ))len 
that he would . atisfv the d«'cree. if time were allow i-d. paying even a part 
of the debt which induced the decroc-holder to consent to the proposed 
•extension, lie could not afterwards be heard to <ay that the decree was 


(1) Stieetluddin v. Hiraln 12 A. L. .J., 
619 ; 24 I. C. 26 Shiam St4ttfi€r v. Budhdu 
L(il 12 A, L. J. 794:24 1. C. 252 (the 
property wah joint, but only a member 
sued for redemption sed quaere was lie not 
tlie manajxer) ; Oinrar Naraiu v. Mak> 
huluHui^s'ia I P. L. J.. 468 : .36 I, C. 542. 

(2) Jtaw^sehak v. KaudalK 6 C. 815; 
Lutchtuauau v. Siva 26 C. 349 (354). 

(3) Hari Lai v. Munman, 34 A. 549 

T. B. : overrulinjr Bhairani v. Kailu, 17 A. 
537 ; Madan Lai v. KMian lb. 

372, F. B. ; Ramakrishna v. Vina yak, 34 
P, 354! Chemina v. Sada, ib. 811 : Taiya^ 
TOO V. Putfappa, ib. 940. 


(4) Ram.^amayyan v. Vira.snmys 21 M 
222 (224, 225); followed in Palani v. 
Rangayyam 22 M. 207 : see also Kunhati 
Bear! v. Ke.^haha, 11 M. 04 (76). 

(5) Sivathi v. Ramosubayyar, 21 ^I. 64. 

(6) Vme.ik Chunder v. Zahur Fatima, 
18 C. 164. P. C,: see also Anundo Moyee 
V. Dlutrendro, 14 M. I. A., 101. 

(7) Kanfi Ram v. Kutubuddin. 22 C. 

33 (44); Jwjal Kiahore v. Kartik Chundet, 
21 C. 116: Rammoy v. Premchand, 5 
C. \y. K., 423 ; Hari Kissept v. Velict 

Hoifmin, 30 C. 755. 

(8) Ratn y^fth v, Lachfpwn, 21 A. 193. 
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iucapable of execution against him/'’ 'I'lie right of the exchuli-il mhis tu 
reileom may ht- materially aft'ected if llie property soi<l in execution of the 
mortgagee’s decree was purchased hy a person wlio was a stranger to tin- suit, 
in which case the sous caunot set aside the sale except on the ground that 
woidd justify the setting aside of an idienation if it had been made by the 
father himself.Hut in this case the sons cannot re<]ei'in, not because 
they have no right, but becavise their right is subordinate to tin- e(juit\- in 
favour of a stranger auction-purchaser. As Sir Barues Peacock observ«'c| 
ill delivering the judgment of the Privy Council. ” A i>urchasi-r under 
execution is surely not bound io gi> back In-youil the decree to ascertain 
whether the Court was right in giving the decree, or. having given it. in 
putting u]) the pro[terly h*r sii'»- uiulor an execution upon it, ’<^> lu such 
a case the title acipiired hy the anction-purehaser can be displaced oiilv 
if the debt is shown to be non-existi-nt. i>r it existent t<i be infected witli 
innnoralitv. 


2415. Mortgagors’ Partners.—.\ co-sbarer who has obtained a portion 
of the mortgaged properties on a [larlition after the i-xeciilion of a mortgage- 
bond by the other co-sharers mortgaging their undivided shares in the said 
properties anil who has been made a party to the mortgage-sidt is a necessary 
party to the execution-proceedings.On the same principle the partners 
of a mortgagor who have a right of pre-emption ovi-r his mortgaged share 
are necessary parlies in a suit to foreclose his share.Roth the husband 
and wife are necessary parties to a suit in which any right relating to a 
mortgage jointly executed hy tiu-m is in issue. 


2416. A mortguge-decree may be obtained against the Mitakshara 
father in respeel of his self-acipiired propi-rt\ without impleading his sons 
as the latter have no interest in such property (s dl7). ft is only as regards 

I he may assert 
s this rule adds 

a valualili- a<ljunet wliich the son may avail himself of on a proper case 
being math- out. 'rhis right the son possesses as a co-parcener with his 
father, and therefore as one interested in tlie equity of redemption. H(> 
is, tlierefore. a nec<-ssary party to all mortgagi- suits.Rut the contrary 
has been laul down ui Allahabad, in cases equally decided with rc-ference 
to this ruU-.t®’ As such he may plead his m<-re exclusion from the mort¬ 
gagee’s suit as a sufficient cause for being permitted to redeem. It is not 
even necessary for hiiu to shew thi* illegality or immorality of his father’.^ 
debt. In this respect a mortgage differs from a money-decree in which an 


aHcostral pntperly ihat the son possesses certain nglits whi 
both against tlie fallier as well as his alieniH*. ’J’o these right 


(1) Coventnj v. Tulni Ptr^hod. .31 C. 
822(827); fia/Iimiva v. l!> It. 

h. R.. 383. P. 0. ; Tlie previous orders 

would, moreover, estop liiin on tlie prin- 
riplo of res jutlicnln nlso : ih. r. 828 ; 
Mungul Pershml v. fSrijo Kant, 8 C. SI. 
P. C. ; Tjtikhsmn»'ni v. K<i{liiya>u 24 M. 
fiOO; Bholtinnl/i v. PrnfuUn, 28 122: 

iiheoTuj V. Kntnrshor. 24 A. 282. 

(2) (lirdhnri Lnl v. Konlo I.nh 14 11. 
L.R.. 187 (llUl) P.C.; Mtilik'irjun v. Xtirhori 

25 B. 337. P. C. : Dehi Singh v. Jin Untn, 

26 A. 214: Lai Singh v. Purander Singh. 
2 A. L. J, R.. 047. 

(3) Oirdhari Lot v. Konto Lnl, 14 B. 
L.R.. 187 (190). P.r. ; Kishun Pershud v. 


Tipnn Pershud. S f. L. . 1 . rm -.Penu 
Mahtnn v. Ram Kiahrn. 14 C. 18 P. C. ' 
Mukhodn v. Gopttl Chiinder. 28 C. 7.34 
(730) : Ram f/utum v. Rarsuti Singh. 30 C. 

?0*^\^100’ Muhtnnmad, 

(4) Oolatn V. Judhisfer. 30 C. 142. 

(5) Yales v. HatnUy. 2 Atk.. 237. 

(0) Afa Sein a-. Mufhucurpan 2.S I C 
(Bur.) 931. ^ 

( 7 ) iJfhi Prasad v. iJharutnjil. 41 C. 
727. 

(8) H<iri Lrtl v. Mutt wait, 34 A. 5-Iff 
F. B. : Madan Ltd v. Kishun Singh, ib., 
R72. 
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■cxcculiuii-s.iif call lu' invaliiliUcd only by showing that it was on account of 
an (;l)ligati(>ii to which he was not subject under Hindu law. And as regards 
his lint made a party to the suit or the decree, all that the son can 

claim is liiat not being a party to the sale or execution-proceedings, he ought 
not to he d<‘l)arrcd from trying the fact or the nature of the debt in a suit 
•of tijs own, and it will avail him nothing unless he can prove that the debt 
was in I such as to justify the sale.t^) Of course, even a mortgage-decree 
may he attacked on these grounds, and that would be the only course open 
where the mortgage-suit was instituted only against the father as manager 
of the f;imily.(2) jmt where these grounds succeed it will be no case for retlemp- 
tion, for the suit will be dismissed altogether or so far as it affects the son’s 
interest in the ancestral property. 


Following the language of this section, as originally enacted, it was 
held in Allahabad that sons comjplaining of improper exclusion must show 
that the mortgagee had notice of their interests in mortgaged property. ^5) 
But in view of the present amendment this is now no longer necessnrv. 
■(§ 2328.) 


2417. When Exclusion is immaterial.—A party who i.s inijileaded but 
is on his own motion discharged from the suit, cannot avail himself of his 
riglits by bringing another suit. Thus where setting up a title paramount 
to the mortgage he causes the dismissal of the suit as against him, he is 
precluded from afterwards claiming to redeem.W Having once asserted 
his paramount title, he cannot afteiAvards be allowed to plead his interest 
subordinate to tin* mortgage.(*> Again, where the subsequent mortgagee 
has through his laches allowed the purchaser of property at sale held In 
■execution of a decree obtained on the prior mortgage, to take possession, 
and has taken no steps to prevent the sale he cannot afterwards oust him 
•exce{)t an the "round of fraud or col.'usion.W And so where a prior pur¬ 
chaser of an equity of redemption does not obtain a certificate of sale or 
possession of the property purchased by him in execution of a money decree 
against the mortgagor, and subsequently to his purcliase. the mortgage.' 
brings a suit upon his mortgage and puts the property to sale, and it is 
purchased by one who has no notice of the prior sale and obtains la th the 
sale certificate and possession, it has been held that tlie prior purchaser of 
the equity of redemption having chosen to keep his rights wholly in the dark 
and invited others to act .as if they were not in existence, could not look 
to the Courts to extend and complete such rights in a way which would 
render the subsequent purchaser a victim not of his own negligence but of the 
negligence of him who would gain by 

2418. And since the object of the rule is to avoid the multiplicity of 
suits, w'here the rights of all parties under the mortgage are fully and finally 
dealt with in the suit, and the decree concludes the whole matter, no person 


(1) Kanhale v. Ke^haya^ 1 M. 04 ; Jaga- 
bhaJi V. Bhukandar, 1 B. 37 ; Oovind v. 
Sakha ram, 0 Bom. L. R., 344 (34f>). The 
difference between the two classes of 
suits lias been overlooked in Kanhai v. 
Seth Brindawan^ 16 C. P. L. R., 109. 

(2) Tjola Surnj Prasad v. Golab Chund^ 
27 C. 274. 

(3) Krishna v. Mutkukumara, 29 M. 
217, 


(4) Nilkani Banerii \\ Suresh Chandra» 
12 C. 414. P. C. 

(3) NUkant Banerji v. Suresh Chandra, 
12 C. 414.(423) P. C. 

(6) Khub Chand v. Kalian Dn<, I A. 
240 ; AH Hasan v. Dhiraj, 4 A. 61^ (527); 
Sitaram v. Amir Begum, 8 A. 324. 

{7) Nunjtndepa v. Hetnopa, 9 B. 10; 
Shivaram v. Rnvji^ 6 B. 193. 
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CUD rii-opoD it merely because ho has a right, inasmuch as he was not joine«l 
iu the suit, although his rights were identical with the one or the otluT 
party iu the previous suit and when he is in no way damnified by the 
previous proceeding. In such a case the reason failing the rule fails: 
cciisitnh' nitione ffujin ccsatit ipm Thus in a case where a Hindu 

widow had mortgaged some lands and a bouse to pay off a ilebt dvie by lier 
husband, and the mortgagee having subsequently purchased her equity of 
redemption sold iu execution of a money-decree obtained subsequently to the 
mortgage was sued by her minor sons who cluinval not to be bound by ih.- 
decree in execution t)f which the equity of redeiiiptiou was sohl. It wa*. held 
that the Court must look to the substance «jf the transaction, and that since 
the sons would have been represented by the mother had they been joined, 
and their joinder woulrl not have substantinllj' affected the decision, the 
mere fact tliat they were not formally joined in the suit which culminated 
in the sale of the property to the mortgagee, did not entitle them to re-c»pen 

the salc',<2) 

2419. If till- mortgagee had originally omitte<l to implead a necessary 

party, the questicin may arise whether he is at liberty to 
C»a mortgage nuiintain another suit against the ))arties excluded. 'J'he 
tfpiurtea * «luestion has been answorefl in tlu- atfirniative by the Allaha¬ 

bad High Court in the case of a decre»‘ obtained by the 
mortgagee against the father of a joint Hindu family f<jr a debt incurred by 
him, the mortgagee being held entitled to maintain another suit on the sarni* 
mortgage against tlie sons whom he had originaPy omitted to implead. 
This was an extremely typical case, for in that case the mortgagee sued tlie 
sons after the latter had sued, and recovered possession of their share of 
the property from the auction-purchaser in execution of the decree against 
the father, and thereupon the mortgagee filed another suit, ptitting iti fore*' 
his original mortgage and praying for sale of tlic property which the sons 
had wrested out of the possession of the purchaser, and the Court held that 
the former suit against the father offered no impediment to maintaining the 
second suit and a decree in the terms of the mortgage was jaissed. In such 
41 case the question that the auction-purchaser was the mortgagee himself, 
and that the property had once been sold in executam of tin* decree was 
imm.'it<*rial, As tlu- Court observed; “The fact of the morlgagi-d pro¬ 
perty having been once sold by auction in exi'cution-proceedings against 
the father alone does not amount to a satisfaction of the decree, where, 
ns in this case, a large part of th'^ property sold has been taken out of the 
hands of the cn-ditor. purchaser, by the sons on the ground that they were 
not joined as parties to the cre<litor’s suit. .\s four-lifths of tlu* projjerly. 
which the creditor purchased at auction in satisfaction of his flelit. ha-; been 
decreed to the sons, .and the creditor has thus been deprive<l of that portion 


(1) The maxim in from Co. Lit(.. 70/*. 
and means: Wlien tlie I'coson of Mm* 
law coaHCK, the law itHckf ccaaos 

7nan Permtud v. KnUe Ptrsaud, (1 M 
W.R., 285 ; Reaaon in lh<^ soul of flio hi\s. 
'and when t)io reason of any f):titi¬ 
tular law v.oohCH, go does the law 
'Co, Litt. 122 a ; 2 13la<*k Comm., VMf, i 
38; Finch Law, 8 : GulUl v. 

13 Kaat., 348. 

(2) Uevji V, >Samhhu, 24 B. 135. [Thie 
caee, however^ it should bo noted, wan 


not do<*ided with reference to s. 85, an 
the deen'e nonnht to he conteHted was 
u inono>* and not a mortgage •decree, but 
it is clifficult to appreciate any difference 
in tlie principle.) 

(3) iJhorum Si/tgh v. Angan 2i A. 

301 ; to the same effect and on the name 
ftutin. Lfu'hmatt Dan v. 22 A. 30| 

<3118); Pum Simjh w Sobhn Ham, 4 A. L. J. 
424. (The Limitation in «uch a suit is 
the same a« Mould l>o in a suit on mort¬ 
gage—/6.) 
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of tlic i . Iiib t(obi ihusnI bt- hold to havo remained pro tanto unsatis- 
(i'mI, (b I'lir'c eases were explained in a Calcutta case to lay down no 
luoic beunid ihis that a mortgagee iiitiy enforce his security against the 
« xcliifUd parly by a fresli suit, but it is not obligatory upon him to do so, 
I'or the mortgagee may sue for possession, on the strength of his purchase, 
lull even in such a case he cannot divest himself of his liability to be 
l■t‘<l^•^■ule(l l)y the mortgagor.(2) There is then no merger of the debt in the 
deeree, If, however, tlu‘ interest of the father alone had fetched at auction- 
sal<- a priet- sulhcient for tiu- complete satisfaction of the debt, there would 
tlien be no debt of the father due which could be recovered from the 
sons. 'J’he right of the cretlitor to maintain a separate suit against the sons 
does not depend upon any peculiarity of the mortgage-law, since the same 
light ecpi diy exists in the case of a simple obligation.But at the same 
time the s(»n s liability is a matter of pious obligation, and the rule could 
mil be, therefore, indefinitely stretched so as to bring all excluded parties 
within the ambit of another suit. But the rule avails against joint-debtor 
against whom the cause of action is one and the same,(^> at all events if 
llie obligation was joint and several, in which case a decree obtained against 
one of the [iromisors would not bar a second suit against another.(5) Of 
course, puisne mortgagees and other persons interested in the equity of 
redemption cannot be similarly classed. It should, therefore, be ascer¬ 
tained as to what is thtdr position in the catena of the mortgage-suit and 
how far the rule is subservient to their rights. 

2420. Unfortunately this subject too is not free from that want of 
harmony of opinions which pervades the whole subject. But the questions 
at issue may really be traced to a few elementary principles. It is some¬ 
times stated that one effect of non-joinder is that the persons excluded are 
unafifeeted by the decree. But this cannot be laid do^vn as a universal rule 
for the question depends upon not whether there had been exclusion but 
rather upon who were excluded. Thus, for example, the exclusion of a 
joint Mitakshara son would not imperil the decree to the same extent as the 
exclusion of a puisne mortgagee. Moreover, as regards tlu' rights of the 
mortgag<‘e against the excluded son. the Court liolds him entitled to sue the 
son for foreclosure in a fresh suit on tin- tmirtgage<^> and it will suffice if 
he sues him for possession hut gives him the right to redeem. 

2421. Right of Excluded Co-parcener.—Altliough the sons of a Mitak- 

shsira father possess a vested interest in the family 
Mitakshara sok pi-opfj*ty, and should, as such, be joined in a suit to enforce 

not^*ioined** the mortgage of that property, still where the mortgagee 

^ ' has obtained a decree against the father, the question 


(1) Dharmn Sin^h v. Anfian LuL 21 A. 
(SOS) : Muhammad v. Rodhe 

22 A.‘ 307. 

(2) OatufadfiM v. Joijeudraiiafh^ 11 C. W. 
N., 403 ; followintr Hai' Rershad v. Dal 
Madan Sliiffh, .V2 C. 391 ; explaining 
Dharnm Sinyh v. Aayaa Lai, 21 A. 301 ; 
Lachmaa Dtfi v. Dalht. 22 A. 394. 

(3) Lachmi Xaraitt v. Ixaaji Lai, 10 A. 
449; Bhairaal Ptasad v. Kalla. 17 A. 
537 F. B, ; Dharnm Sinah v. Aaqaa Lnl, 
21 A. 301 (303). 

(4) Muhammad v. Radhe Ram. 22 A. 


307 ; but contra in Hemeudro v. Rajendro^ 
3 r. 353. 

(3) Dhuupul V. Sham Soonder. 5 C. 
292: Mukamviad v. Radhe Ram, 22 A. 
307. 

(6) Dharam Singh v. Augau Lai, 21 A» 
300 : Lnchman Das v. Dallu, 22 A. 394* 

(7) Jugdeo v. Habibulla, 12 C. W. N.. 
107 ; Buuwari w Ramjee, 7 C, \V. N.> H » 
Ram Narnin v. Bondi Pershad, 31 C. 737; 
Har Pershad w Dahnardan Singh, 32 C. 
891 : Gangadas v. Jogindra Noth 5 C. L. 
315 (319). 
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how fur they are ontitlvd io inipouch that decree would have to be answered 
by I't'feronce to the very relation whicli confers on them an interest in the 
•estate. The sons being under a pious obligation t«.i pay their father s debt, 
cannot repudiate their liability, unless they deny the debt or impeach its 
validity on the ground of immorality. They are. therefore, bound by the 
decree^ obtained against the father, unless they seek to >et it aside on those 
grounds.(0 And m) even the other eo-pareener> will !).■ bound if the mort 
gagee or the purchaser, as the ease may be. eould prove that the debt 
had been contracted for their benefit or the purposes of a trading business 
in which they were interested.<2) and if tlu- decree was substantially one 
against them, though in form it might be against tlu* head member or 
members of the family.In otlur word>. tin- riih- that sons and eii- 
parceners should he joined would be suHiciently complied with if their 
interests were sufficiently represented in thi- pn-vious suit liy the manager 
of the family. Such would specially be the caso. if the other co-parconors 
were minors at the time the suit was brought. 


It has even been held in Allahalnul that tlmugh joined and 

•exempted from liability to the mortgage-debt may nevertheless be proccu-drd 
against in a decree obtained only against their fatln-r on the principle "f 
pious obligation unless they can shew that the decree had licen obtained for 
•debt fraught with immorality.Hut one fails ti> gra?«p the prinei|)le t>l 
this decision. It would seem that the exoneration of the son s interest in 
the ancestral property would put an end to tTn-ir liahility in execution, 
otherwise what is the meaning of their discharge from the suit? 


2422. It is now sett’ed by the consensus of autlionties that, except on 
the grounds attacking the fnciuui or validity of the debt. Hindu sons can¬ 
not sue to set aside a decree obtained against their father on the sol*- 
ground that they were not impleaded in the former suit. .\s the Privy 
Council remarked; “The decisions have for some time i*stablished the 
principle that the sons cannot set up their rights against their father's 
alienation for an antecedent debt or against the creditor’s remedies for their 
debts if not tainted with Tminornlity. . . . Tl appears to their Lordships that 
sufficient care has not always been'^taken to distinguish lietweon the question 
how far the entirety of the joint estate is liable to answer the father's rlebt. 
and the question how far the sons can be precluded by proceedings taken 
by or against the father alone from disputing the liability. If his debt was 
of a nature to support a sale of the entirety, he might losnlly have sold 
it without suit, or the ereditor might legally procure a sale of it by suit. 
All the sons can claim is that, not being parties to the sale of execution- 
proceedings. they ought not bo barred from trying the fact or the nature of 
■the debt in a suit of their own.’’f6) The manam-r lieinc rr-nffirio H.i* 
accredited agent of the faniilv has then the power to Innd all the members, 
and therefore all their propertv divided and undivided, for all purposes 


(1) Hiiltleo Sontir- v. Motinrak Ah. 20 C. 
r>R3 ; followiiiK Hori v. Jairatn. 14 B. 
fill? : Snkhnram v. Dn^}'. 23 B. 372 : Sheo 
PtrMhnd V. Stthro Lnl, 20 C. 453: In the 
f'filcutln Bank v. Snlhum»I (0 C. 

•Of>vi). Uifty could not even attflok on tliofto 

(srouncU. •to 

(2) Daulnf Ham v. Mehir Chand. 15 i - 

•70. p. C. 


(3) Bftldeo Sofiar v. ytohurak AH. 20 C. 
533. 

(4) Shiam La! v. (hifa>Mhi Lai, 23 A. 
283 (201); ('hhanau v. Du^arka, 3 A. L. 
J. B., 433. 

(5) Natiomi v. ^fofhJn Mohua, 13 C. 21, 
P. C. ; Bhaqhut v. Oirja Kotr, 13 O. 717, 
P. C. 
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within till' iojiitiiiuitc scope of his authorit;y. And it has therefore been 
always held that iiioiiibers of a Hindu family stand on a different footing 
fnaii otlier persons, and the mere fact that they had not been joined is alone 
lu-M v viithcii lit to unravel an account once taken or re-open a decree once 
fi.isscil a;:ainst the nianager.^*^ there being in this respect no difference 
liftwi'in till' case of sons and that of other members of the family.^^^ But 
tlu (juestion of the right of the manager to act on behalf of the other 
nieinbors being one of authority, if the other co-sharers are adults, the 
right to liring on record the other co-parceners is one which the mortgagee 
will seldom fail to exercise. In any case, if having notice of their exist¬ 
ence the mortgagee fails to implead them, his case cannot then be met on 
the ground that there had been sufficient representation of their interests- 
tlirough the existing defendant. Indeed, as the section casts upon him a 
statutory obligation to join aM intei-ested persons, his failure to join may 
entitle the other members to remedy uhich they would not have otherwise 
possessed. It has accordingly been held that although in such a case 
exclusion would not per hc justify the setting aside of the decree, it is a 
sufficient grtaind for allowing redemption.Indeed, in determining the 
right of excluded persons the Court not only consider whether the exclusion 
was intentional or accidental, but also whether the persons complaining of 
non-joinder liavt* been guilty of standing by or laches and whether relief to 
tliein would involve loss to an innocent stranger who may have since come 
in. If. fur exainph', the claim is made after the mortgaged property is 
sold to a stranger in execution of the mortgagee’s decree, a much stronger 
case would have to be made out than if the decree is attacked before any 
sale lias taken place.In the latter case, the decree may be .set aside 
at the instance of the son. even on the solo ground that the mortgagee 
had omitted to join him in the previous suit although he had notice of his 

interest. (S) 

2423. Sale of ancestral property by the father of a joint Hindu family 
may be set aside at the suit of the sons to the extent of their interests in 
the property, provided there was no antecedent debt or valid necessity for 
sale, althoiigh the transaction may not be shown to he tainted with 


(1) Qirdhfiree L<dl\. Kan/o Lall, 14 B. 
L. R.. 187. V.C.; Johurra Bihee v. Sree 
Oopal, 1 C. 470 ; Surnj Bans! v. Sheo 
Proshad, 5 C. 148. P. C. ; Bemo/a v. Mohun. 
Ty C. 702 : Pursid Narnin v. Hnnoomnn. 
.'J C. 84.’>: Bissesiir v. tMcAme-ssur. 5 C. 
L. R., 477, P. C. ; Baso v. Hurri/ Dass. 
9 C. 49.'>; 2'^rt«o»u’ v. Modun Mohun. 
13 C. 21. P. C. ; Daulaf Rani v. Mehir 
Chand, 1.3 C. 70 P. C. : Bheo Pershad v. 
Shaheb Ltd. 20 C. 453; Baldeo Sonar v. 
Mohantk Ali. 29 C. 583 : Gaijadin v. Raj 
Runsi. 3 A. 191 : Rani Nnrain v. Bhairani. 
3 C. 443 : Phid Chand v. Liichnii. 4 A. 
48(5 : Knnhaia Ltd v. Raj Bahadoor. 20 A. 
211 (214); Debt Singh v. Jni Ram. 25 A. 
214. F. B. ; Banke Rai v. Raghubir. AH. 
Unrep. Xo. 641 of 1903, cited and followed 
in Lai Singh v. Pulandar Singh. 28 A. 
182; Hari v. Jai Ram. 14 B. 597 : ^'ishnu 
V. Venkartav. [1889] B. P. .T.. 248: 
dev V. Krishna. [1891] B. P. .T. . IS ; Sakha- 


ram v. Devji, 23 B. 372 ; Devji v. Sambhu. 
24 B. 135 ; 0Hrui».vvo v. Daftarayya. 28 B- 
20: Kunhali v. Keshva. 11 M. 64 (76); 
Rnmasamayyan v. TVmartau', 21 M. 222 ;• 
Palant v. Rangayya. 22 M. 207 ; Krishna 
V. Shamhu. 26 M. 28; Sivaramanv. Kup: 
pumulhu, 13 M. L. J. R., 72; Kanhai v. 
,^eth Brindau'an, 16 O’. P. L. R., 169 ; 

Kesho V. Jau-ahir. 16 C. P. L. R., 19 (22» 
23); hfanhahal v. Oopal. (1901) A.W. N.. 

(2) Sakkaram v. Derji. 23 B. 372 (374). 

(3) Laid Surja Prosad v. Oolab Chand, 
27 C. 724 (affirming jndvement of Haring- 
ton. J.. O. A.. 28 C. 517. 

(4) Debi Singh v. Jia Ram, 25 A. 214 
(224). F. B. : citing Malknrjim v. Narhari, 
og B 337 P C. 

(5) Bhatcani v. Kallu. 17 A. 537, F. B.; 
explained in Debi Singh v. Jia Ram. 25 
A. 214 (227). F. B. ; Kanhai Lai v. Raj 
Bahadur. 24 A. 211. 
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immorality/^) The qini/ihnH of interest possessed by the son in the family 
property is the share to which he would be entitled on partition.(2) Hence 
where he was neither born nor begotten at the time of the mortgage, though 
he was in existence at the time of the mortgagee's suit he cannot bring a 
suit for possession against the mortgagee on the ground that he was not 
made a party to the mortgagee s suit against his father/ Kor can such 
after-born son question his father’s mortgage on the ground of impropnety, 
for since he was not even in existence at the time of the mortgage he had 
no interest in the property alienated, for the protection of which he might 
he. permitted to attach the validity of his father’s act.<4) But inasmuch 
as the after-born son acquires on his birth an interest in the equity of re¬ 
demption, he would be entitled to sue for redemption if he was not 
impleaded by the mortgagee in his suit on the mortgage. He may then 
justly complain that his interest in the equity of redemption, which gave 
him the right to redeem, could not bo foreclosed or sold without giving 
him an opportunity to redeem it. Tn this respect the case of an adopted 
son gave the same footing. He is. ns it were born to his father as from the 
date of his adoption, and he cannot therefore question the propriety of an 
alienation made by his adoptive father before his own adoption.(5) though 
he is equally entitled to redeem a mortgage executed by his father before 
his adoption and foreclosed after his adoption. 


2424. Right of Excluded Puisne Mortgagee. —Where a mortgagee 
plaintiff has, with or without notice of the existence of the right of a person 
interested in the equity of redemption omitted to join him as a party 
defendant, the person omitted is entitled, notwithstanding a decree, sale 
and purchase, otherwise regular, to treat the proceedings as a nullity and, 
if so desired, to exercise his right of redemption in any proceeding properly 
framed for the purpose, or set it up in defence whenever bis title is sought 
to be ignored or assailod.<^) In other words, his rights remain unaffected 
by the result of the suit to which he was no party, and he is entitled to 
deal wth the parties of the previous suit as if it had never been instituted, 
so far as it affects his right of redemption, though, as will be presently seen, 
he cannot wholly ignore the decree, and its consequent sale, if any, as a 
nullity.<7) The case of a Hindu co-parcener is somewhat peculiar. For 
though he is entitled to be joined as a party to a mortgage-suit his non¬ 
joinder does not necessarily entitle him to treat the decree passed behind 
his back as a nullity. To him and to others to whom the doctrine of con- 
atructivc representaton can be made applicable, tfie passing of a decree is 
an effective bar to the rc-ngitation of the same questions decided therein. 
But the case of a puisne mortgagee and others not similarly implicated, 
stands on altogether a different footing. Between them and the mortgagor 
there is no privity except the privity of estate. Being interested in the 
equity of redemption, thev were necessary parties 1429). and if they are 


(1) Marthrthal v. Of>pnt. (IflOl) A. W. N.. 
57. 

(2) KrMhruifami v. RamMamt, 22 M. 
510. 

(2) DooUee Chand v. Wooma Sunkur. 7 
C. L. R.. 424 (431); Bholonaih v. Kartick. 
34 C. 372; Madho Stnffh v. Hurmut AOf/, 
8 Agra. 432 ; ChaUarpai v. Notha^ 3 A- L* 
J* R., 38. 

(4) Ja^ V. Mt, Rane^. 5 N. W. P., 

6S 


C. R., 113; JRaja Ram v. Luchmun^ 8 
\V. R. 10, 21 ; Qirdharee Lai. v. Kanto 
L<tH. 15 B. L.R.. 187 P. C. ; Yektyamian 
V. Agni^'ariam. 4 M. H. C. R. ; 307. 

(5) Ramhhat v. Lakshman^ 5 B. 030; 
Ramakrinhna v. Tripurdhai^ 33 B. 88 (92). 

(0) Oanga Das v. Qtnakd^ 12 I. C 
155. 

(7) Oftnpai Lai v. Rindanini 47 0 

924 P.C. 
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ignored, they may well claim to treat the decree passed behind their back 
so far as they are concerned, a nullity, and it has been accordingly held 
that the rights of a puisne mortgagee who has not been joined in the suit 
by the prior mortgagee to enforce, his mortgage, remain unaffected by the 
decree and proceedings in execution thereof.Not infrequently it-gives 
rise to complicated questions, when he sues to enforce his ovra mortgage. 
In England the puisne mortgagee, if excluded from the previous suit to 
enforce the prior mortgage, is said to be only entitled to redeem upon the 
account already taken in the action to which he was nob a party (§ 

But so far as regards this country, the rule would appear to be hardly 
sound. Assuming that the decree passed in the absence of the puisne 
mortgagee is of no effect against him., what is there to prevent the latter 
from unravelling the accounts in disregard of those previously taken? To 
hold otherwise, the mortgagor must be said to be partially bound by the 
decree, which, being passed in his absence, he has the right to ignow. 
Even if the decree be regarded as having been passed ex parte he is equally 
entitled to assert the same right.C*) lliis view would be opposed to two 
cases of the Privy CounciU5> which were, however, distinguished by them 
in a later case in which it was stated that a puisne mortgagee exclude 
from the prior mortgagee’s suit was not bound by the sale or the decree on 
which it proceeded.(«) But where in such a case the prior mortgagee has 
acquired the equity of redemption by purchase in execution of his own 
decree the puisne mortgagee must sue to set aside the decree and the sale, 
since the prior mortgagee is under no obhg^tfoii fo -d”* 

puisne mortgagee, and his sale is good until it is set aside. u 

the account which the puisne mortgagee may enforce is 
is due on the prior mortgage and not for what it was " 

A mortgaged his lands P, Q and ^ ^ ^ fViP morteaffe land 

sold and the proceeds appHed towards the f ^charge of the 
R was sold to C for Rs. 990 which was not so ap^ied. C transferred his 
rights trD StLn brought a suit on his original mortgage impleading A and 

C but not D No appelrance was made by C and a consent-decree was 
o but not u iNo FF ^ brought to sale and purchased for 

«ri70 by tie plSiff who then sued D for possession. The latter msisted 
fll’ o,.;f ^ tbe*^CTOund of hjs non-]omder. and claimed to redeem land R 
Tiovmpnt of Ite 270 for which the plaintiff had purchased it. but it was 
held that all that D could claim is that he should be put into the position he 
would have been in. had he been a party to the previous suit, and that whUe 
he was entitled to call for an account of a proportionate share of the mort- 
< 7 age, but it had nothing to do with the amount the plaintiff paid as a pur* 
chaser in executjotn.<^> 


(1) Ibneah Chunder v. Znhur Fatima, 
18 C. 164, (180) P. C. ; Ram Narain v. 
Batidi Perahad, 31 C. 737 (742) : Thenappa 
V. Marimuthu, 31 M. 258; followed in 
Clhasira7n v. Thingwa 4 N. L. R. 168 (173) ; 
Dip Narain v. Hira Singh, 19 All 627. 

Tha Hnyn v. Maunguma, 37 C. 239, 
P. 0. 

(2) Sukhi V. Ohulani Safthtr Khan, 43 

A. 469 (475, 476 P. C.) Raghunath v. Shan- 
kar 36 A. 123; Shankar v. Sadashiv, 38 

B. 24 ; Poonambala v. Muthasomi, 23 


M. L. J., 284 ; 17 I. C. 291 : 

(3) Hetram v. Shadiram 40 A. 407 
P. C. ; Matrumal v. Durgakunr 42 A. 364 

P c 

(4) Sulchi V. Oulam Sajdar Khan 43 A. 
469 (475, 476) P, (X ; explained in Jnaven^ 
dratxoth v, Shorashi 49 C. 626. 

(5) Oanpnt Lai v. Bindhasini 47 C. 924 

p.a ^ 

(6) Sirvathi v. Ramasubbayyaff 21 M* 
64 (67). 
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2425. The same view has beeu taken in other eases in which it has been 
laid down that while he can sue the prior mortgagee for redemption, not¬ 
withstanding that the latter has already sued and obtuini'd a decree against 
the mortgagor.still he ounuoi be allowed to redeem on paying only the 
price for which the mortgagee may have purchased the property in execution 
of his own decree, but must pay the full amount due on his mortgage.(2) The 
fact that the property has been sold in execution of a decree obtained by 
... a first mortgagee in a suit to which the puisne mortgagee was not a party 
does not deprive the latter of his right to enforce his own mortgage and in 
execution to bring the property to a sale subject to the right of the first 
mortgagee.Onlinarily when a puisne mortgagee being excluded in the 
previous suit, institutes a suit of its ow’n for redemption, it is not necessary 
that the Court should apportion the redemption money as between the rival 
claimants or oven determine the rights utter hc <if persons arra 3 ’cd in the 
suit as co-defendants. But whore this is <lone. in the lower Court, and both 
parties do not object to it in appeal, the question of apportionment may 
then be fitly <lceided so as to avoid furtluT litigati<in.<^* It has been before 
observed that a puisne mortgagee in property excluded from the suit filed 
by the prior mortgagee to enforce his mortgage is not bound by the decree 
and the sale under it. but it is only ^<> far as they stand in the way of 
his right, which js limited to a right of redemption or sale of the mortgaged 
property subject to the lien of the first mortgagee or auetion-purchaser on 
n decree by the latter. TTenc(' a first mortgagee in possession under a prior 
sale may always shield himself under his mortgage and his purchase 
although his right to possession may bo defective.(S) He has a i-ight to 
remain in possession until redeemed.And as an assignee of the equity 
of redemption he may claim to redeem the puisne mortgagoet^> unless the 
equity of redemption had become vested in him on a prior date. 


2428. A pri'r mortgagee by conditional sale obtaining a decree upon 
his mortgage without joining tho subseipient usufructuary mcrtgngcc in 
possession of the property is no further <lainnificd than that he is held liable 
to be redeemed by the subsequent incumbrancer hc cou'd not oppose the 
execution, nor resist his right to be pul in ))oss(*ssion of the property in 
execution of his decree. The subsequent mortgagee, although he has been 
in prior possession of the estate, eoiild not compel tho pr'or mortgagee to 
redeem him before vacating his own possession.<«> Tn another ease'the first 
mortgagee who had no notice of Iho second mortgage brought tho mrrigagod 
property to sale in a suit to enforce his mortgage in which the second mort¬ 
gagee was not made a party, and himself became the purchaser. Tho 
second mortgagee had. meanwhile, obtained possession of the mortg.nged 


(1) n'llmukund v. Mt, Sangari, 15 A. 
370. F. B. 

(2) Dip Nnrain v. Hira Sinph, 10 A. 
527 (530> ; Wahid un ni^sn v. Oohardhan, 
25 A. 388 (3OS), N. R. ; Protnp Ohandm 
V. I^hnn Ch'tTiffra, 4 C. W. N.. 255 : Dhf^ui 


(0) f'hail Nnrmti v. Oanrja, 25 W. R, 
210 : liawnintri v. liaiiijcr ,'7 C. \Y. N.' 
II : Ham Norain v. linudi Pemhad. .^1 c! 
737 (743); Dem. Lallu v. AfumltM, 20 B. 
.3fln : Ram Prasad v. Bikhari. 2Q A 404 
(407). 


V. Rarh'tm D'lo, 4 C. W. N.. 207 : Sri 
Kii^an v. Gadudh^r, 12 C. P. L. R.. 125. 


(7) Ram Bara7f v. Bhuwnii (1025) A. 
804. 


(3) Hcherulra Narain v. Ramtaran. 30 C. 
620. P. B. ; ovorrulin*z Ourpa Churn v. 
Chandra Nnih, 4 C. W. N.. 541. 

(4) Wahid-un-nissa v. Oobardhan, 22 A. 
453 (45S), 

Ram Narain v. Bandi Pershad^ 31 C. 
737 (743). 


(S) Baldeo Singh v, Jaggo Ram. 23 A 
I ; f^41owinff Mohan Manor v. Togn. 10 
B. 124; Dr$ni v. Mundas^ 20 B. 300* 
Krishnan v. Chadaynn. \ M. 17 (20); Hor 
PrrMkoil V. Dalmnrdnn Singh, 32 C. 891 
(904, 005). 
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properties, having ])urchased the same in a suit to enforce his own mortgage 
in whieli he difl not make the first mortgagee a party although be had 
uoticM- (»i' his mortgage. The first mortgagee was then held entitled to sue 
liim only for possession giving liim option to redeem, it being considered 
unnecessary for him to bring a fresh suit for sale.(^) Where property is 
sold in execution of the decree passed in a suit on a prior mortgage to which 
tile puisne mortgagee was not a party and the property is sold to a third 
person, he acquires against him the same rights as he had collectively 
against his mortgagor and the prior mortgagee, that is to say, since the 
purchaser acquires both the interests of the mortgagor as well as of the prior 
mortgagee, the puisne mortgagee may treat him as either at bis option and 
may sue oither to foreclose or redeem him.f^^ 

2427. A puisne mortgagee sued on his mortgage without joining the 
prior mortgtigee and obtained a decree. The latter had similarly obtained a 
decree on his n)ortgage in the absence of the puisne mortgagee, lioth the 
mortgagees purchased the property in execution of their separate decrees. 
The prior mortgagee having obtained possession, the puisne mortgagee sued 
him K)r ])ossession to which he was held entitled on payment of the sum 
actually due at tlie time of the sale to the prior mortgagee. And since the 
effect of the purchase of the property by the puisne mortgagee at court-sale 
had the effect of conveying to him the equity of redemption, the pusine 
mortgagee would acquire proprietary title on paying off the prior mortgagee. 
But it is not always possible that the property comprised in two mortgages 
should be identical, and where it is not so, a further question would arise 
us to the right acquired by the second mortgagee in the property not com¬ 
prised in his own mortgage. Thus, suppose two properties M and N are 
mortgaged first to A and then M alone to ^ it is clear that under the 

circumstances above described B would he entitled to pay 
rights he thereby acquires in the two properties would not be the same. 
For being purchaser of the equity of redemption m M m execution of his 
own decree he becomes the proprietor as soon as he wipes off the pnor 
incumbranck But his rights as regards N would not be the same, since 
by his purchase, all that he has acquired are “ the rights and powers of the 
mortgagee «« that is. as mortgagee. ConscqmMitly so far as the 

property N is concerned, there is still left outstanding the equity of redemp¬ 
tion which has not passed to the second mortgagee with his purchase. It 
may be said that on his purchase of M and .-1 liad acquired the equity of 
redemption also in N, hut this ho had done not ns a mortgagee, but as an 
auction-purchaser, and it being so. it (i.c., N.) did not pass to B. The 
effect of this view is to let in the mortgagor once more a right of redemp¬ 
tion which he had finally lost by sale to the prior mortgagee. But this 
view is anomalous, and would involve his right to be joined in every suit 
whether ho had or had not parted with the equity of redemption. A more 
rational view seems to be that a puisne mortgagee redeeming a prior 


(1) Har Pershad v. Dalmardan Singh. of the sales. 

.^2 C. 891 (904. 905), distineuishine Nanak (2) Pandurang v. .S'onitorcAami.SlB, 
Chand v. Tiluek Dye. 5 C. 265 ; Din Gopal 112. 

V. Bolalcee, ib., 269 ; in which the suit (3) S. 74, ante. 

was for possession merely, there being (4) Delhi <t London Bank v. Bhikari Das, 

no prayer for redemption or the re-opening 24 A. 185 (188). 
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mortgagee who had foreclosed behind his back, is in his turn umh-r no lial.ility 
to be redeemed by the original mortgagor.(D (§§ 1093, 1894.) 

2428. Whether the omission to join is intentional or unintentional the 

puisne mortgagee is equally entitled to say that ho is not 
bound by a decree to which he was no party. So where 
the mortgagors mortgaged their lands in 1880 to A, whicli 
they subsequently in 1891 mortgaged with possession to B. Three years 
later in 1894, .4 sued on his mortgage the mortgagor without joining tin- 
puisne incumbrancer B, and in execution of his decree purchased the un¬ 
divided share of one of the mortgagors. He thereupon sued Ji for partition 
and possession of that share an'd B having claimed the right to redeem .-1, 
"it was held that the latter could not obtain possession without paying off Ji. 
it being immaterial whether failure to join B in the previous suit was 
desigiunl or due to ignorance of B'x mortgage.<2> 

T'he owner of three properties P. Q and li. mortgaged P to .1. and then 
all the three to B. A enforced his mortgage without joining B, and in 
execution he purchased the mortgaged property himself. B then sued on 
his mortoa^e without imploading .1. tjbtained a decree and in execution he 
also purchased the property. As B'k purchase was made subsequently to 
A’8 he claimed to redeem the property P which had been previously pur¬ 
chased bv .4 The ('ourt held that A having sued on his prior mortgage 
without impleading the puisiu- nna-tgagee all tliat he did acquire by his 
purchase of P in execution of his decree was the equity of redemption, B’s 
right to redeem him being unaffected. And B acquired no right in P on 
the footing of his purchase, beyond the right to sue A for redemption of 
the property purchased by him. Such redemption however, will not affect 
the right of the purehasi'r at a sale held in execution of A’8 decree, or his 
assignee from redeeming B in his turn as owner of the equity of redemption, 
on payment of the amount due to him under the mortgage. 

Where the puisne mortgagee held two mortgages, one of which alone 
was the subject-matter of the suit instituteil by him against the prior mort- 
caoce the other mortgage comprising this as well as some other property, 
it was held that the question of the right of the assignee of the equity of 
redemption to redeem the puisne mortgagee could not he gone into m the 
suit brought by the latter for redemption of the prior mortgage.W 

2429 Excluded Purchaser. —Having done with the rights of a puisne 

nuirtgagee against the prior mortgagee and agjiinst the 
(1) prior mort- property in his possession, his rights against the 
gagee V, Purchaser. >,,iction-purchaser may now be considered. In this 
resnect all mortgagees stand in a similar relation to him; since all 
puichusers of mortgaged property are entitled to redeem and are therefore 
necessary parties to the mortgagee's suit. Whenever he fails to implead 
then he suffers by not being able to dispossess them on foreclosure taking a 
sale of bis own mortgage.<5) In this respect any other purchase in 
execution of his decree would suffer from the same disability. In such case 
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(1) Sonba v. Lachnoo, 15 C. P. L. K. 

(2) Runga^wamy v. Jelli, 2G M. 484. 

(3) Sioaraman v. Kuppumulhu, 13 M. Li- 
J R 72 

’ H) Sivaraman v. Kuppumulhu, 13 M. L. 


.T. R.. 72 (74). 

(5) Kri 0 t^ada JRoy v. Charilanya 
Charan 49 C. \0iS. I'HarguIal v. Oobind 
Rat 19 A. 541 F. B.; Madan Ltd v. 13h<iy- 
wan Das 21 A. 235 V. R. i' Rhabvti V* 
Harbatts Rai 26 I. C, (A) L ’ /• 
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the litUr [.urcijjisc'r acquirL-s no higher right tliau that of the mortgagee. If 
he sues t<.r possession on the strength of bis purchase he cannot eject the 
iiuction-purchasor without giving him a chance to redeem him; (D and if 
his pureiiaM' was later he lias the last chance to do so.<2) The purchaser 
in a tiioiigagu decree has the same limitation as the mortgagee where the 
alter would be barred i\v limitation for obtaining possession to enforce his 
remedy by .sale under his mortgage the former «ould be equally barred.(« 

! ho sami’ rule hohl.s good as regards the puisne mortgagee. Being an 
(2) Puisne mon ^.action-purchaser of the outstanding equity of redemp- 
gagee v. Purchaser. his riglit to possession against the puisne mort- 

1 , . , cannot be questioned. The latter may re¬ 

deem him, for that is his right which he could have asserted against 
no prior mortgagee. But he cannot be dispossessed until so redeemed. 
Whore there have been different sales at the instance of different mortgagees, 
the right to possession is ordinarily determined by the priority of the 
respective sales.W It is evident that an auction-purchaser of property sold 
m execution of the puisne mortgagee’s decree would have the same right to 
redeem the prior mortgage, if the puisne mortgagee was at the time of the 
sale entitled to that right. Indeed he possesses a right to redeem even 
though tlie subsequent mortgagee himself could not have brought the pro- 
perty lo sale without having previously redeemed the prior mortgage, since 
a purchaser at an auction-sale is not bound to look behind the decree to 
sei' whctiicr the decree under which the sale is held was rightly made. It 
is autficient that the decree of a competent Court directs the property to b© 
soId.”(5) A purchaser from the mortgagor of property subject to a mortgage, 
has, however, still greater rights, since if he is not made a party to the 
mortgage-suit, he is entitled to retain possession of the property os against 
the auction-purchaser under the mortgage decree till ho is foreclosed. 
When a purchaser from the mortgagor of one of the mortgaged properties 
(subsequently i eleased by the mortgoge-Iicn) is not made a party to a mort¬ 
gage-suit brought by the mortgagee, the proper course is not to dismiss the 
suit for non-joinder, but to apportion the mortga.ge-debt between the pro¬ 
perty so purchased and released, and the other mortgaged property. In such 
a case the mortgage would be treated ns split up into two.t^) 


(1) Hebali v. Nadioh‘i':i 1'. W. N.. 

543 ; 44 I. C. 521 ; Chandnt v. 

Vmesh Chandra 2I> I. C. (C) 742; Budnm 
Kumari v. Huri Dost IG C. L.J., 3.3; 11 
I. C. 74; Joli Kumar v. Indrn Nnrain 
10 I. C. (C) 137; Mvlln Veelil v. Kourthi, 
28 I. C. (M) 380 ; Gopal Ram v. Xar^inph. 
36 I. C. fP) 744 ; Mf/. Pc v. Parmat/.fam 
33 I. C. (R) 700 ; Tej Sitiffh v. Patirnm, 
65 I. C. (N) 433 ; Jai Kishore v. -1/Arf. 
Khan, 7 O. L. J., 020; 00 I. C. 500; 
Tasadduq Huasain v. Aahgar Huasain 21 
0. C. 70 ; 45 I. C. 006 ; Surajdin v. 

AU, 3 O. L. J.. 4S4 : 34 I. C. 307 ; Xga 
Patve v. Xga Sin, 1 U. B. R.. }12 ; 13 I. C. 
874. 

(2) Hajrabibi v. Shiam Narain 11 A. 
L. J.. 302 ; 20 I. C. 184. 

(3) DaUttraya v. Venkateah 24 Bom. L. 
R.. 741 (1922) B. 334. 

(4) Nunak Chand v. Talukdye, 6 C. 
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(74).; Babulal v. Jaiaki'a 14 A. L. J., 
1140; 37 I. C. 343; Oovturi v. Multu- 
pnlfiiicni 10 I. C. (M) 779; Jogeahwar v. 
Mali, 5 N. L. J.. 157 (1922) N. 89 F. B. 

(5) ^falkarJun v. Narhari. 25 B. 373, 
P. C. ; to tlio samo effect, Oiradhareelal v. 
Kanlo Lid, 14 B. L. R., 187 (199), P.C.; 
KudrutidUih v. Kuhra Btgam, 23 A. 25 
(29. 30). See on the latter point Btva 
Mahton V. Bam Kissen, 14 C. 18 (26); 
Mukhoda v. Gopal Chunder, 26 C. 734 
(737.. 

(6) Giriah Chunder v. Istcar Chunder,. 
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2430. Thu i)ihsm' niovtgageo luw Ihu right U> rudocui, but li.' Ims iiu 
right to itave the salu made in execution of a cU-eive obtained by ihu first 
mortgagee upon his mortgage set aside on the grouiul that he liad not been 
made a party to tiu’ suit.t'^ All ho can claim is to have it s<'l aside so far 
as it affects his right of redemption.W (j ’2424.) But, of course, it is 
always open to an auction-purchaser to show that the sale held in execution 
of the prior mortgagee's decree was otherwise invalid and that lu' Inal 
perfected his title by adverse possession. In one easu .1 held a «lecref for 
possession against H, hut which he did not exccvJte, He. however. iiKirt- 
gaged the property covered by the decree to who siied on the mortgage 
without joining H. who continued to bo in possession adversely to .!. and in 
the meantime .I’s decree, for possession, became barred by limitation, li 
mortgaged the property to D who bronght it to sale, and it was purchased 
by E. In a contest between C and E. it was held that the result of A not 
having executed his decree for possession was that li gained a good title bv 
adverse possession as agiunst (' who therefore was not in a position tu bring 
to sale the property which had passed to the auction-purchns<‘!'.f^> 


2431. Where a puisne mortgagee obtains a decrej upon his own 
mortgage against the mortgagor and the prior mortgagee in whose suit ho 
was not joined, he cannot eject the lattor if he has enitered upon possession 
of the prof)i rty as auction-purchaser in execution of his own decree. Thus, 
where a niojtgagee obtained a decree on his mortgage and brought the mort¬ 
gaged property to sale purchasing tIu* property himself, and which he 
subsoqvicntly sold to R, who uhtaiue*! possession, ami tiu* second mortgagee 
instituted a suit to enforc*- his mortgage which had been existing from tln‘ 
date of the j^rior mortgagi'e's suit, in which. Innvi-ver. he had not been 
joined, and in the result obtaiimd a decree for sale subject to R's rights, 
in execution of which the land was again sold ami purchased by the second 
mortgagee, whose successors in title were in diu- course put into possession 
of it. wlieiH'upon R applied iimler section 244 of tlie rode for setting aside 
the order making over possession to the successors of the second mortgagee, 
it was held that since the decree was made siibjoct to ??'.s- right which 
inchuletl that right of possession. R. could not la- ousted without being first 
redeemed. 


2482. The mortgagee obtaine 1 a decree against the father on a mortgage 
exectited in July 1893, previously to which in March, the sons had sued him 
for partition. In December 1894 this suit resulted in a compromise, in 
virtue of which the immovable property was transferred to the sons who 
entered upon its possession, The mortgagee sued the father alone, and from 
whom he purchased the property in execution. The sons thereupon sued for 
possession against the auction-purchaser, and it was held that the property 
being the separate property of the sons under the decree in the partition-suit, 
the mortgagee took nothing, as the father had nothing to mortgage.C6) 


(1) Alallikarjunadu v. lAnga Murli, 20 
M, 332 ; Ram Narain \\ Bandi Ptr^had^ 
31 C. 737 (743) 

(2) OanpaS Lai v. Bindbasini 47 C. 02*1 
P C 

(3) Rtini Lot w Masun AU, 26 A. 36. 


(4) Muhammad v. AbduHa^ 42 M. 171. 

(5) .\fifhiram v. Lomauatha, 24 M. :JU7. 
But it would have been othorwUu if the 
aoiiA had clone nothing beyond a>4sertintf 
thoir richt. Kanhaia Lid v. Raj Hahadar 
24 A. 21 L 
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2433. A judgment-debtor under a decree for money mortgaged certain 
property by a deed of conditional sale. The property mortgaged was 
attached as the property of the judgment-debtor, and an order for sale was 
passed. Prior to the sale, however, the mortgagee sued on his mortgage, and 
the judgment-debtor confessed judgment, admitting the debt, and prayed 
that’ as he had no means to pay, an immediate decree for possession might 
be passed, and a decree was so passed. The mortgagee who was found to 
have had notice of the interest of the attaching creditor, however, never 
made him party. The latter proceeded on with his execution, and caused 
the property to be sold. The auction-purchaser being resisted in obtaining 
possession by the mortgagee sued him for possession. It was contended 
that the auction-purchaser had lost his right to redeem no sooner the decree 
for possession had been made, and which could not be re-opened except on 
the ground of fraud or collusion. But it was held that a decree suffered in 
contravention of the provisions of law could not operate to destroy the rights 
of redemption of persons other than actual parties to the suit, and the fact 
that the property foreclosed was under attachment created in favour of the 
attaching creditor, a charge which inured in favour of the auction-purchaser, 
as one purchasing the property sold for the discharge and satisfaction of the 
charge.But this latter view is strained and opposed to the ruling of the 
Privy Council who have declared that an attachment creates no charge in 
favour of the 'attaching creditor. (§ 933.) 

An auction-purchaser will acquire property free from all incumbrances, 
if the sale has been made free from the same with the consent of the prior 
mortgagee. 

A decree passed against only the heir or heirs in possession of the 
estate of a deceased Mahomedan debtor does not hind the other heire who 
are not parties to the suit so as to enable thgir rights and interests to be 
sold in execution. Such persons may then subject to certain conditions, 
recover their shares from the auction-purchaser.(5> 

2434. The rights of a purchaser who had not been joined in a mortgage- 
suit cannot be sufficiently met by a suit subsequently instituted by the 
mortgagee for a declaration of such purchaser’s right to redeem, and for 
declaration of the mortgagee’s absolute right over that property on the 
failure of the purchaser to redeem and for hha$ possession.<<) The only 
relief which the mortgagee in such a case is entitled to, is a decree for 
apportionment of the mortgage-debt on the property purchased by the pur¬ 
chaser, account being taken in that apportionment as well of the property 
transferred by the mortgagor to other parties with the consent of the mort¬ 
gagee, ns the portion of the mortgaged property purchased by the mort¬ 
gagee' himself. Where the plaintiff purchased certain properties at two 
sales made in execution of his two mortgage-decrees in which the defendant 
had not been joined, and the latter purchased a portion of the same 
properties at a sale held in execution of his own mortgage-decree in which 
the plaintiff had not been made a party, and it appeared that the defendant’s 
purchase was prior in point of time to the sale in favour of the plaintiff, it 


(1) Gulam Husain v. Dina Nath, 28 A. 

467 (370). „ , 

(2) S. 67, ante: Dorasamt v. Venkata- 

seshayyar, 26 M. 108 (114). 

(3) Dallu Mai v. Htm Das, 23 A. 263 


(264) ; Jafri Begam v. Amir Muhammad, 
7 A. 822 F. B., dissenting from Muttj^'an 
V. Ahmed, 8 C. 370. 

(4) Rammoy v. Premchand, 6 C. W. N., 
423. 
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was held that since the dofcudaut had in respect of iJie puitioii purehasetl 
by him acquired the equity of rodcmplioii, the latter acquired iiotiiing in 
that property beyoud the mortgagee's rights, and that the defendant was 
consequently entitled to redeem him by paying off the pn>i)ortianate amount 
of the plaintiff's mortgages, due on the property purchased by him. failing 
which the plaintiff could pay off the defcnd:int by depositing the amount 
paid by liim for the property. 


If any difficulty arises from a party's omission to join a 
to the suit, the party in wrong should forfeit his costs.(2) 


necessary party 


2435. Must holder of Several Mortgages enforce all.—The .luestion us 
to the joinder of parties being directed agrtinst the multifariousness of 
suits, it has been held that u party suing upon one of his mortgages can 
have no exc\ise for his not including in the suit his rights under his other 
mortgages, since he must necessarily have notice of them. This view, it 
is said.° finds support in the form of decree prescribed in the Code.(5) which 
provides that upon redemption the plaintiff is to reconvey the said mortgaged 
premises “ free from all incumbrances created by the plaintiff, ’ which 
indicates that the mortgagee is not to reserve to himself right over the 
mortgaged property.Similar language finds place in o, 34 rr. 2 and 4. 

*and deliver up to the defendant.all documents in bis 

possession or relating to the mortgaged property. But nevertheless 
the question is not free from difficvdty. Indeed, it may not always 

be possible to enforce all the mortgages together, for they may not 
be all mature for repajTnent. In this case is the mortgagee to w-ait 
till he can maintain a joint claim and if so. what if a portion 
of his claim in the meantime becomes time-barred. The doctrine, 
if sound, is scarcclv distinguishable from the consolidation of secu¬ 
rities. It was probably to steer clear of those difficulties that the 
Mlaiiabad High Court has adopted the mean course of allowing a holder of 
two independent mortgages over the same property, who is not restrained by 
any covenant in either of them to obtain a decree for sale on each of the 
mortgages in a separate suit, but subject to this that he cannot sell the 
property twice over, nor sell it under the second decree subject to the first. 
If this had been permitted, the mortgagee would be enabled to sell the equity 
of redemption apart from the property itself, which, so far as the sale is 
made at the instance of the mortgagee, would be opposed to the tenor of 
the Act and let in the mischief section 99 was enacted to avert.(»> It has 
accordingly been held that a mortgagee holding two mortgages on the same 
property executed by the same mortgagor, cannot sue to enforce the prior(« 
or latert^) security subject to his other mortgage. He must either enforce 
both the securities in the same suit, or sue on one giving up his rights under 
the other. But this view has not been indorsed in Afadras where a person 
holding several mortgages in respect of the same property and against the 


(1) Skeo Perahnd v. Tiluk Singh, 5 C. W. 
N 232. 

(2) Muhammad v. Abdulla, 24 M. 171 
<176). 

(3) Sell. IV, No. 128. Sch. I Now App. 
D. No. 4. 

(4) Doraaami v. Venkateshayyar, 25 M. 
108 (116)5 obflerving on Sunder Singh v. 
Bholu 20 A. 322 F. B.; Kriehnamaehanar 
V. Annagaraehariar, 17 M. L. J., 301; 


Dhendo v. lihikoji 30 B. 138 j Our Prasad 
V. Chhuiku Lid. 6 O. L. J.. 482; 63 I. C. 
753. 

(f>) Sunder Singh v. Bholu^ 20 A. 322 
F. B. $ Ootnnd v- Paroehranit 25 B. 101; 
Kenhahram v, Ramchhtod. 30 6. 156(161). 

(6) Dora^ami v. VenkaUiscehayyar. 25 
M. 108. 

(7) Keehav Ram v. Ranchhod. 30 B« 
150; Dhendo v. Bhikrtji 30 B« 138. 
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>10 liiibiiity to enforce all his securities ia one 
^ales nnV • f tl'ere held that if the holder of two or more mort- 

nf mortgage and obtains a decree, he is precluded 

n .111 tnfoicuig the second mortgage in another suit, though he may enforce 


Redemption.—it may again be a question whether the 
f!r. f'\ ‘-ntitled to redeem on payment of such amount as may 

• found due on that date of his claim or only the amount that was found 
due upon the inortgugc at the time the mortgage-decree was passed. A 
J)i\isionai Bench of the Allahabad High Court has, in a case of improper 
exclusion, allow ed redemption on payment of only the amount as ascertained 
at tile date of the mortguge-decree.(3) No reason is. however, given for 
|i< op ing this view, which is only possible on an assumption that tlie equities 
between the parties cannot bo worked out except by assunng him the position 
in which he would have been if he had been joined in tho Any other 

view would, it might be said, enable the mortgagee to improve his position 
flue to his failure to implead proper parties. On the other hand, it may 
be contended against this view what the decree passed behind tho back of th»- 
person si-eking to redeem on the ground of his exclusion, could not be 
permittcfl to be non-existent against him and as only existent against the 
mortgagee, whoso failure to implead him should not confer upon the party 
excluded an^- advantage more than he would have otherwise possessed. The 
correct view appears to ho that the person seeking to I'edeem is no more 
concluded by the decree than the mortgagee, and that the new suit must, 
so far as regards the taking of accounts and other matters legitimately- 
arising therein, proceed on the basis of a new suit untrnmelled by any 
decision given or account taken in the previous suit. 

2437. As was observed in an American case, in which the plaintiff 
claimed to redeem the property by paying only the amount for which the 
property had been purchased by the mortgagee; “ to redeem property which 
has been sold under a mortgage far less than the mortgage-debt, it is not 
sufficient to tender the amount of tlie sale. The whole mortgage-debt must 
be tendered or paid into Court. 'I’he party offering to redeem proceeds upon 
the hypothesis that, as to liiin the mortgage has never been foreclosed and 
is still in existence. Therefore, ho can only lift it l)y paying it. The 
money^ will be subject to distribution between the mortgagee and purchaser 
in equitable proportions, so as to re-imburse the latter his purchase money 
and pay the former the balance of his debt.“(5) Hence whether the pro^ 
perty he foreclosed or sold, the plaintiff cannot be permitted to redeem it 
except on payment of the full amount duo on the mortgage, and not merelv 
the amount for wliicli the mortgaged property may have been foreclosed or 


(1) Rama4H’ami v. Vythinaiha. 25 M. 
760; I’eerana v. Mufhul-umara, 27 M. 
102; followed in Thrikaikat v. Thiruthiyal, 
39 M. 163, F. B. j overruling Rangasami v. 
V. Krishna, 22 M 269; 5'«6ramaMt<i v. 
Balasubraynanxa 9 L. R.. 38 M. 927 F. B. 

(2) Krishnamachariar v. Anangaro'^ 
chariar, 17 M. L. J.R,. 301. 


(3) Ram Prasad v. Shikari; 26 A. 464 
(467). 

(4) Dina Nath v. Lachmi Narain, 26 A. 
446 (463). P. B.; Dindayal v. Shsarog 

2 N. L. R., 116. 

(6) CoUins v. Riggs, 14 Wall., 491 
cited in 2 Jones’ Mortgage (6th Ed.), 
5 1076. * 
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8old.(^' But the CouHb juv eviiU-ntly not ngrecd on this point, fur wliilrt 
there arc no doubt cases in which the Courts have dotermined thi- riglits uud 
liabilities of the parties on the basis of tlu- inortgago and irrespcetivc of tlu' 
decree, there are others in which the Court has decreed redompUon on pay¬ 
ment of the decretal amount together with interest at the contract rate 
calculated up to six months, interest at the (Vmrt rate, being deeret'd for ihi* 
subsequent period till redemption. 


2438. It has been generally stated before that tho position of the person 
not joint in the previous suit is unalfceted by the decree to whicli he was 
not made a party. 'I'lie effect of non-joiihUa- is that the decree obtained 
may in many cases he nugatory'. 'I'hns when* previovts to the suit tin* 
equity of redemption has passed to certain purchasers they cannot l)e sued 
for possession by a purchaser of the property at a sale held under the 
previous decree.W And tho mortgagee eannut oust a zur-i-penh^i lessee, 
although he may have purchased the properly in exectition of his mortgage- 
decree for sale, without giving him an option to rodoem.f^) when ho can 
re-open the accounts and obtain time for redemption in the sunn* way as if 
no previous decree had existed.He mns(. however, pay the full amount 
due on tho basis of the original mortgage, notwithstanding that the 
mortgage-deci’ee was sold for a smaller amount. This appears to be the view 
tal<en by the American Courts who Imve lield that redemption of property 
sold under a mortgage for less than the mortgage-debt, can be permitted 
to redeem only on payment <if the whole rnortgage-debt, and not mert'ly on 
payment of the purchase-money.(W Of course, the excluded party cannot 
reasonably be permitted to take advantage of a favourable bargain, when he 
could not be compelled to r<*dcern. nor pay a liigher price if the bargain 
had been an unfavourable one. Where th<- mortgagee-purchaser has sold 
portions of the property purchased by him (o others, the redemption money 
woidd, however, be distributed rateably to llu* prices paid by them and in 
the order of their respective conveyances.O 


2439. Bights ol Mortgagee under Defective Decree.—While persons 
wrongly excluded remain unaffected by the decree. nt\d can have the same 
questions re-tried in a suit of their own. the Courts are divided on the 


(1) Wftkid^un^niMBa v, Oobftrdhau^ 2i> A. 
394, F. B. ; Otrifth Churidfir v. Kedor Naih, 
33 C. 590; O(tn{jodajf v. Joge/tdranaih, II 
C. W. N., 403 ; in whiHi the contrary held 
in Ka4ummunni^»fi v. Xilnttna^ 8 C. 70 
(88) waa diwAcntod from. Tli© was. 

moreover, overruled on appeal in NilkatU 
V. Surejfh Chaudra^ 12 C. 414, P. C. To 
the flam© effect in Lutf AH (Sf/ed) v. Fuffeh 
Bahadur. 17 C. 23. P. C. ; (^meAh Chandra 
V, Zahar fVif/ma, 18 C. 184, P. C. ; Onnga 
PerAhad V. fjond tiaiik. 21 0. 

360. P. C. ; Jugdro Singh v. HahibuUa, 
6 C. L. J., 812; Kednr ProAannn v. Oirin- 
dra ProMud, 8 C. F>. J., 173 (176) ; IJadoba 
V, Damodar. 16 B. 480 ; jSiVoMi v. Itnnui^ 
aubbayar, 21 M. 04 ; Thenappa v. Mart* 
mtiihu, 31 M. 258 ; contra OangadaA v. 
Jogtndfa A’aM, It C. W. N., 403; Jugdeo 
V. nabibuila. 12 C. W. N., 107 (112, 113); 
Dip Narain v. Hira Singhs 19 A. 527 
(834); Wahid^un^niAsa v. Qobardhan^ 22 A. 
453 O. A., 25 A. 388 ; OhoAiram v. Jhxngtm. 


4 N. L. R. 108 ; contra Rafthaba v. Madho 
Rao. 2 N. L. R., 110. 

(2) (hingudoA v. Jogendra Nath, 11 C. W, 
Xv* 403 : Jugdeo v. HaJnhulfa, 12 C. W. N. 
107 (M2, 11.3). 

(3) HurguM v, Gohind Rai. 19 A. 541 ; 
R raja noth v. Khilai Chandra. 8 Bom, L. 
R.. 104. 

(4) Rtathn PerAhad v. ^fon^ihr^r Dqa. 5 

r. 317. 

(5) Venkata v. Kannatu, 5 M. 184. 

(6) JoncA* Mortpa^e (6th Kd.), § 1075 ; 
i iiint: per Bradley. J., in Colins v. Riggs 
14 Wall.. 491. To the same effect Nilkant 
V. Sfiresh Chandra. 12 C. 414 (423) P.C, ; 
explained and followed in Oiriah Chundtr 
V. Kedat Nath, 33 C. 590; Oanga Das v, 
Jogendra, 5 0,1^. if., 315 : Dip Natain v. 
Him Singh, 10.4. 527; Sivathi v. Rama, 
2! M. 64. 

(7) Daria v. Duffle, 18 Abb. Pr, ; 360; 
cited in Jonc-fl' Mortgage (6th Ed.), § 1076 ; 
OangadaA v. Jogendra, II C. WN., 403, 



1641 


TRANSFER OF PROPERTY. 


___ [ 0 . 34, r. I 

effect of the decree so far as regards the rights of the mortgagee who might 
contend that, since his decree is good against the mortgagor whom he has 
foreclosed, he as the holder of the equity of redemption has the last right 
of redeeming the puisne mortgagee who cannot then be permitted to redeem 
liis prior mortgageth and that, as against the excluded persons interested in 
the equity of redemption, he has the right to insist that the qviantuni of 
interest foreclosed to him is no longer liable to redemption, since the fact 
that he has acquired the whole or a fraction of the equity of redemption in 
a suit ought to make no more difference than if he had acquired the same 
interest by a contract with the mortgagor.(2) But though both these views 
have found support in the decided cases, they are equally fallacious, because 
there can be no analogy between a good contract which the law allows and 
a bad decree which it does not; nor can the mortgagee be permitted to use 
his ow’n failure of a duty to implead necessary parties to improve his title 
as against those very persons whom he has wronged by their exclusion. It 
would be inconsistent to hold that the latter are not bound by the decree 
if they suffer thereby, and such a view would encourage scheming mort¬ 
gagees to designedly leave out formidable rivals in their scramble for the 
property. Such contention w’as advanced but overruled by a Full Bench of 
the Calcutta High Court in a case in w'hich the property had been purchased 
by a third party In execution of the prior mortgagee’s decree to which the 
puisne mortgagee had nob been joined and who thereupon sued to bring the- 
property to sale subject to the first mortgage contending that he was no 
more than the assignee of the prior mortgagee, and his contention was- 
upheld, Maclean, C. J., observing: " If there had been no suit by the first 
mortgagee, the puisne incumbrancer could have sued the mortgagor Md 
subject to the mortgagor’s right to redeem, have obtained a decree for the- 
sale of the equity of redemption, that is. of the property subject to the first 
mortgage. This right cannot be taken away by any decree made m a suit 
to which he was hot n party and by which he was not bound. (« In 
Bombay such purchaser is merely subject to redemption at the hands of a 
puisne mortgagee who was not a party to the decreeC^) but there the cases- 
Ire by no means uniform, for while there are some m which the Courts 
discriminate between the mortgagee purchaser and a stranger, holding that 
while the former remains still a prior mortgagee, the latter obtains title 
under the sale sufficient to defeat the puisne mortgagee's right of 

redemption. 


(1) Hasai v. Umojinbka, 5 Bom. L. R. 
892; Rangasainy v. Jethi, 26 M. 484. 

(2) Oaneshi v. Charan^ 35 A. 247. 

(3) Debendra v. Ramsaranf 30 C. 699 

(806) F. B.; overruUnfi: contra in Durga 
Chum V. Chandra Nathf 4 C.W. N., 641. 
To the same effect Chundtr v. Zahur 

Fatima 18 C. 164 (ISO); Dip Narain v. 
Hira SingK 19 A. 627 ; Munnalal 
V. MununlaU 36 A. ♦ 327; Thtnappa v. 
Marimuthu, 31 M. 258; followed in Qhaoi 
Ram V. Jhingwa, 4 N. L. R. 168 (173). 

(4) Desai v. Mundas, 20 B. 390; Hasan- 
bhai V. Vmaji, 28 B. 163 (170); Pandurang 
V. Sakhar CAanrf, 31 B. 112. 

(6) Vasudev v. Narayan, (1892) B. P. J.» 
21 explmned in Hasanbhai v. tJmajif 28 


B. 153 (170); Pali Ram v. Ohasi Ranu 
3 C. F. L. R., 82, the reasoning of which 
is faulty inasmuch as it asstunes that the 
mortgagor’s equity of redemption, became* 
validly vested in the prior mortgagee and 
which he could use to defeat the puisne 
mortgagee’s preferential right of redemp¬ 
tion. The mortgagee can obtain no more* 
right under a wrong decree as against the 
ptiisne mortgagee, than he can under .an 
invalid contract with the mortgagor. See 
contra Ohasiram v. Jau^hir^ 11 C. P. L. R« 
75, Narsing v. Mt. Jamna Bai ] 2 C. P. L. B. 
86; Shrikiaan v. Oadadhar^ ib. 125; Din- 
dayal v. Shearaj SingK 2 N. L. R. 116 r 
Q}^si Ram^ Jhingtea 4 N. L. R* 168 (173.) 
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2440 Some doubt has also been east on the Calcutta view by a Hentdi 
of the Allahabad High Court as to the appropriateness of the remedy avad- 
ablo to the puisne mortgagee after the property has passed into the hands 
of an auction-purchasertu but whatever may bo his other rights Ins 
m-eferential right to redeem the prior mortgagee in spite of his foreclosure 
Lnnot be denicd.(2> But in Bombay it is said that the puisne mortgagee 
acquires against the auction-purchaser precisely the same rights as he ha.l 
collectively against the mortgagor and the prior mortgagee lhat is to say. 
he may sue to redeem the purchaser as mortgagee, or thereafter as mort¬ 
gagor to foreclose or suffer himself to he redeemed by him. l?ut there 
seems no reason why the puisne mortgagee should be permitted to use an 
invalid decree to enlarge his own rights. But since the decree is valid as 
between the mortgagor and the mortgagee it enables the puisne mortgagee 
to redeem the prior mortgagee without being in his turn liable to be re¬ 
deemed by the mortgagor.In so far the puisne mortgagee no doubt gams 
an advantage, but then it is due to no dere iction of duty on his own part. 
The prior mortgagee cannot in execution of his decree agamst the mortgagor 
attach property in the possession of a puisne inortgngee. if the latter had 
not been made a party to his suit, nor could the prior mortgage force on 
a decision of his Hght in a suit instituted by the pviisne mortgage for a 
declaration that the property m his possession was not liable to attachment 

by the prior mortgagee.t®' 

2441 It is also said that one consequence of not impleading u person 
of xvhose interest the mortgagee had notice, is that he may sue the mortgagee 

reXmption only of liit own share on payment of a proportionate share 
of the mortgage-mom>y, to %vhich, however the mortgagee rnay himself 
cLfine Wm if he so <1esircs.<» fa such a case it may be said that the 
°3gagee having himself broken in upon the ind.vis.bihty of h.s mortgage 
bv acquiring by the foreclosure-decree an absolute title to the mortgage- 
defendant’s share in the property, he cannot complain if the party excluded 
S with him on that basis. And since the party excluded should not be 
placed in a worse position, because of his exclusion, it would seem to follow- 
that a Urson having the right to redeem would if excluded from the mort- 
eagee*s^8uit. have the right to redeem not only his ovm share ^ 

L desires, the whole of the mortgaged property %v^hich he would have been 
entitled to do if he had been a party to it.(?> Indeed, it has been held m 
England that a person interested in the equity of redemption of only a part 
of the mortgaged property is neither entitled nor compellable to separately 
redeem his part, but must? redeem the whole, subject to the equities of the 
other persons interested, and with his remedy over for contribution against 

the other part owners.<8) _ 


(1) Manohar Lnl v. Ram Rabu, 34 A. 
323 (330). 

(2) Devendra v. Ramsaran, 30 y 

F. B. ; Ktdar v. Oirindra, 8 C. L. J. 173 ; 
Gourdhana v, Veerasami, 26 M. 637; 
Poonamhata v. Muthusami, 23 M. ^ j 
284; Sandagar v. Jan 
300; Phulmani v. Nageshnr. 33 A- 37U. 
dissented from in Hasanbhat v. 

6 Boro. L. R. 892 ; Manohar Lol v, J?am 

Ba6u. 34 A. 323 (330). v n 

(8) Pandurang v. Sokharchand, 31 15. 

112 (118). 

(4) Banga Dom v. Oanalalf 12 I. C. 


(Cal.)» 156. Sonba v. Lahanoo. 16 C. P 
L. R.» 188. 

(5) Hakamchand v, Karam Chanda [1908] 
P. R. No. 64. 

(6) Rrij Kishore v. Madho Singh, 2 A. 

J. 762; O. A., 28 A. 279. 

(7) Soe per Finch. L. C., in Cokes v. 
Sherman. (1676) 2. Freem., Dindaynl v. 
Shsoraj Singh, 2 N. L. R., 116 (118). 

(8) Pearce v. Aforrw, L. R.* 6 Ch.p 227; 
Hall V. He\vard, 32 Ch. D., 430 ; Magnus 
V. Qutsnsland National Bank. 56 Cli. 

260 ; O. A., 37 Ch. D., 466 ; of Thomycrojt 
V. Crokett. 2 H. L. C., 239. 
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2442. Right against TraDSl6ree without Notics.—If the excluded son 
retains his right of redemption unimpaired by the mortgage-decree whether 
for forecosure or sale, then the right would equally avail whether the property 
be lu the hands of the original mortgagee or in those of a 6ona fide trans¬ 
feree without notice. This is another inevitable consequence of the rule, 
and it has been accordingly held that the purchaser in execution of a mort- 
gage-dccree has no right to retain possession of the property obtained through 
the Civil Court against the purchaser of the equity of redemption who was 
not a party to the mortgagee's suit and who was in possession of the property 
till the sale made in execution of the mortgage-decree.But the view, 
that an auction-purchaser could be displaced by the suit of an excluded son 
perhaps carries the doctrine to a length when it comes in conflict with the 
decision of the Privy Council, who had as far back as 1874 laid down the two 
following propositions— First, where joint ancestral property has passed out 
of a jomt family either under u conveyance executed bv a father in considera- 
ation of an antecedent debt, or under a sale in execution of a decree for their 
father's debt, his sons, b^' reason of their duty to pay their father’s debt, 
cannot recover that property unless they show that the purchasers had notice 
that the debts were so contracted and Secondly, that the purchasers at an 
execution sale being strangers to the suit, if they had no notice that the debts 
were so contracted, are not bound to make enquiry beyond what appears 
on Ihc face of the proceedings.^^' (§ 2405.) Following this view it has 
been held that after tlic purchase of the mortgaged property by a stranger 
in sale held in execution of a mortgage-decree, it is not competent to the 
excluded son to redeem the property on the sole ground of Ids execution, 
but that of course a son could then still attack the decree upon some ground 
which under the Hindu law would free him from liability to pay his father's 
debts.lu this view the effect of this rule would be different upon different 
persons but there is nothing to indicate this in the rule. 

^ foreclosure if the plain- 

»ait. tin succeeds, the Court shall pass a decree— 


(a) ordering that an account be taken of what will be 
due to the plaintiff for principal and interest on the mort¬ 
gage, and for his costs of the suit (if any) awarded to him on 
the day next hereinafter referred to, or 


(&) declaring the amount so due at the date of such 
decree, and directing— 

(c) that, if the defendant pays into Court the amount 
so due on a day within six months from the date of declar¬ 
ing in Court the amount so due to be fixed by the Court, the 
plaintiff shall deliver up to the defendant, or to such person 
as he appoints, all documents in his possession or power 


(1) HabibuVa v. Jugdeo Sinqh, G C. L. J., 
609. 

(2) Qirdhfiri Loll v. Kanto LaU, 14 B. 
L.R.. 187. P.C 


(3) Dehi Singh v. Jia Ham, 25 A. 214, 
F. B: 5 Lnl Singh v. Pnlandor Singh, 28 A. 
182. 184. 



OBDSR XXXIV, C.P.C. 


1047 


0 . 34, r. 2) 


relating to the mortgaged property, and shall, is so required, 
re-transfer the property to the defendant free from the 
mortgage and from all incumbrances created by the plaintiff 
or any person claiming under him, or, where the plaintiff 
claims by derived title, by those under whom he claims, and 
shall also, if necessary, put the defendant in possession of 
the property ; but 


(d) that, if the payment is not made on or before the 
day to be fixed by the Court, the defendant shall be debarred 
from all right to redeem the property. 


SYNOPSIS. 

Paraaraphs- 


A nnlogou3 Law. 

2446. Principle. 

244H. Meaning of Wards. 

2448. Procedure in Fore* 
ctoeure-suiU. 

246L Proof of Morigage. 

2464. What Rights must 
be adjudicated. 

. 2467. Foreclosure for an 
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2498. Hard Bargains, 

2499. Usurious Loan. 

2611, Usurious Loans 
Act. 

2613. Costs. 

2521. Form and Contents 
of Preliminary 
Decree 


2626. How may Decree be 
varied by compro^ 
mise. 

2630, Instalments in* 

admissible. 

2531. Cofistruction of 

Decree, 

2640. Delivery of Deeds. 

etc. 

2641. Decree on the Mori* 

gage of Moveable* 


2S42. 

.Jurisdiction* 

2543. 

Court •fee. 
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minary decree. 



1648 


TltAXSFEE OF PROPERTY. 


[0. 34, X. 2 


2443. Analogous Law.—This rule was section 66 of this Act, before 
its transposition to the Procedure Code. As there enacted, it is substantially 
a reproduction of the section, which ran thus: — 

86. Jn a suit for foreclosure if tae plaintiff succeeds, itJie Court shall make a decree, 
Decree in lore- ordering that an account be taken of what will be due to the plamtifl 
closure-suit. principal .^ad interest on the mortgage, and for bis costs of the 

suit, if any, awarded to him, on the day next hereinafter referred 
to or declaring the ?mount so due .“.t the date of such decree, and ordering that, upon 
the defendant paying to the plaintiff or into Court the amount so due, on a day 
within six months from the date of declaring in Court the amount so due, to be fixed 
by the Court, the plaintiff shall deliver up to the defendant, or to such person as 
he appoints, all documents in his possession or power relating to the mortgaged 
property, and shall transfer the property to the defendant free from all inoum- 
lirances created by the plaintiff or any person claiming under him, or where the 
plaintiff claims by derived title, by those under whom he claims; and shall, if necessary, 
put the defendant into possession of the property; but that, if the payment is not 
made on or before the day to be fixed by the Court, -tihe defendant shall be absolutely 
debarred from all right to redeem the property. 

The rule lays down the fonn of a decree in a suit- for foreclosure. The 
form of a plaint jn such cases is that given in the Civil Procedure Code,^^^ 
and the right to foreclosure or sale is conferred upon the mortgagee by 
section 67, to which this section may be regarded as far as auxiliary. 

2444. The rule is obviously intended to meet only cases in w’hieh there 
are not several successive mortgages or in which there are not several parties 
interested in redemption In complicated cases a foreclosure-decree often 
presents .some difficulty in drawing up, and this as often as not gives rise 
to a crop of litigation. An attempt? will therefore be made in the ensuing 
commentary to formulate certain rules which may enable the Courts not only 
to draw up appropriate and accurate decrees, but also to interpret them in 
case of doubt or ambiguity. The rule is apparently taken from Setoti's Work 
on Decrees.<2) The wording of the decree will have to be varied where the 
debt is agreed to be paid by instalments,W or where a decree is payable by 
the mortgagor personally.or where a consent decree for foreclosure without 
account is passed.Another form would have to be adopted in a decree 
to enforce an equitable mortgage.<^) 

The procedure here prescribed follows the English practice, to which 
reference may legitimately be made in the solution of doubtful points. There 
as here it is competent to the^court to appoint a Keceiver in a suit for 
foreclosure or sale.(7) 

2445. Principle.—The object of thLs and the two following rules is to 
prevent mortgagees from realizing their securities, except in the way pre¬ 
scribed by the Act.(8) The essence of foreclosure and redemption suits is, 
that in such suits each' party is entitled to enforce his rights. A plaintiff 
claiming foreclosure is bound, upon the accounts being taken, if the balance 
is against him, to pay that balance. On the other hand, a plaintiff claiming 
redemption must submit to a decree for sale or foreclosure if he makes 


(1) Sch. IV, No. 109. 

(2) (Sbh Ed.), p. 1576. 

(3) For form of decree in which case 
post r. 2; Cfreenough v. LitUr, 15 Ch. 

D., 93. 

(4) Lee v. Dunsford, 64 L. J. Ch., 108 ; 
Burner v. MyaU, 28 Ch. D., 181. 

(6) BoydeU v. Mariby, 9 Hare (App.), 


53. 

(6) Newton v. Aldons, Seton, p 1695 
Lees V. Fisher, 22 Ch. D., 283. 

(7) Pratchett v. Drew (1924) 1 Cli. 280; 
o. 40 r. 1, Civil Procedure Code. 

(8) Chunder Nath v. Baroda Sundary, 
22 C. 833. 
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default in poymeut. Unless this wore so. iheiv would be multiplicity ..f 
suits. To avoid this, it is necessary that in a suit for foreclosure or rodemjj- 
tion the accounts between the parties should be settled or discharged It 
is not open to a mortgagee, after obtaining a decree for an account t r 'gall¬ 
on ascertaining that the accounts are going against him, to withdraw from’ 
the taking of accounts.(i> Hence, both in a suit ft)r foreclosure or redemp¬ 
tion. an account is ordered to be taken and a time—not more than six months 
in the first instance—is fixed within which the amount so found due is to 
be paid. The Act is. however, silent as to cases where the mortgagee lias -i 
personal remedy against the mortgagor. I^ut it woukl appear that in sucii 
cases the decree should provide for payment as in the ordinary money-suits. 

2446. Meaning of Words.—■ Suit for foreclosure: ' As only m(,rtga-ees 

by conditional sale and English mortgagees are allowed to sue for fore 
closure,(2) this rule is restricted only to the.se mortgages. '• The Cuuri "■ 
i.c., in which the suit is instituted. “ Shall mahe a decrer " • The section 
provides for a case where there is only one mortgagor and mortcra^ee In 
•cases where other mortgagees are also joined decrees have to “determine 
the rights of the other persons as well, and will have to be framed accordinclv 
For the forms of such decrees sec the commentary below. ® ^ 

“ An account be taken : " For which the Act lays dowTi no procedure 
The one, however, commonly adopted is set out below. 

•■ If the defendant paije inta Court ■ Thu corruspondiuK languasu of 
section 86 was pa,pn,j to the plaintiff or the Court.- But now thrmonev 
must be paid into Court, the defendant having no option in the i”t e/ 
When the payment la made into Court, it is iinpiied that the money will 
be paid out to the piaintiff. " Within eix monfhe ■. ” The coS? can 
SIX months as the niaximiim, hut may fix less if it chooses. “ Or declarina 

’ 4 ?”® declaration IS made in the decree where accounts need 

not be subsequently gone into. On payment the plaintiff must not only make 

rr possession or power relating to the mofteaeed 

K but must also transfer po.ssession of it if his m^tgage was poss^es^ 

;n f documents are irretrievably lost, it will probably be sufficient 

inde^n!ty°S "" ™d in other eases an 

" 11 here the j.lniniiff rhinis hif dprirrd tiflr." sub-mortgage. 

debarred: In India a foreclo.suro once made cannot be re-opeiicd except on 

.cauae"’is sLvn®”® ' "'-‘“""■'.v to re-open it sufficient 

2447. Ib is said that though the determination t.f i n... 
operate as rex judicata, still it imo' bind the jiarties.t^) but n ordZ 

party there must be an estoppel of some kind without which' the bindi^ne force 
of an adjudication is unintelligible. A decree in a suit to ^ ^ 

declared and to ascertain amolnts due, wHI esiop a narty in Z 
suing to invalidate the security of u prior incumbrancer.(5) Rut if he was 


(1) DooUe Chund 
« C. 377. 

(2) See 8. 67. Com. 

(3) Fisher f § 1960—1973. 


V. Omda Khnnuniy 


(4) Kriuhnaau-ami v. Srinivaoa, 11 M. L 

•/. K., 1 , 

(5) Forde v. Tynte. 10 L. T., 93. 
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sufd iiwii'ly as a mortgagoe aud as such was ouly called ou to redeem, 

thr (trcivf'will not ostop him from setting up a prior mortgag . 

1„ .o..a. cases the quest-iou whether the Pf 

Wound li\ the accounts taken in . r-„p of the puisne mort- 

upun whether the prior mortgagee had or . ji app^licabilifey to 

gige.i^) This is also the view of he English T some cases 

transactions iirising under the Act does by no m mortgage appears to 

the richl. „f the puisne n.ortgagec to redeem the P™' PgP e with 

have been made contingent on his cxcluB 0 ^ . , jc rendered untenable 

notice of interest.O> But this too is a view 

liv the course of decisions made since the ®^oined as parties under 

held in a Oalcutta case iSS or‘impropriety of 

th(‘ section cannot be permitted to plead family property 

,hc considevKtion so us to cxc ude fe^t raid’d based 

from the operation of tlie niortgage.<«) but this vie\\ is excep 

upon no intelligible reason. 

Besides the questions tiu.t legitimately ‘’r^V “,^‘tcT for'Sple'i^ 
:u(' other questions which the Court may ^ purchaser in execution 

the question whether the title which n ^hud p acquired after 

of the decree obtained by the hrst ip entitled to priority 

tlu. plaintiff’s mortgage, is or is not a real title, uhicn 

over the mortgage sought to be enforced. , ^ *ii<> 

2448, Procedure in n\ of*the^mon?y^^^ to him 

mortgagee mu^ give an ac count of principal and 

Facts the mort- the mortgagor teace the mortgagee haa 

gagee must prove, interest. which the costs incurred 

onlv to calculate the amount ^ ifer^dion is denied, it m«st be 

in the suit am added Ord.nanly, «„„rtgnge. But where the 

proved by the plaintiff _.uieh recites the pajTnent of consideration, i- 
expcution of the incumbent upon the mortgagor to shew that 

adn.itted or proved is not correct.<« I"'* . 

the recital as to t ^ frequentiv made in bonds executed ni Bus 

tlie incorrectness of Ba h< , nl-iintiff-mort"ac».M‘ as Biat the actual oon- 

eWntry is , thW Siberit Ihc bond, the question may 

tlten arise, whether tins “"' f*'™ "^'Wcital wl.ieh east tile burden on 
party. Tt would appeal that ^ .lisabiiity caused thereby 

the defendant is admitted to in nUintiff But the contrary 


(1) Dh(rpi v. Barham. 4 C. W. N., 297 

-4nnHrf Bao v. Tatya, (1888) B. P. J., 
37 • Wasiiflev v. Narain, (1882) B. P. J.. 
21 1 Kiahan v. Krjsht^ji (*882) B P. X, 
177; v. TarbJ^van, (1882) B. P. 

J., 213; GanesA v. BaJi^shna. (1879) 

B. P. Jm 28; ShivM v. Jechaud^ (187fl) 
1> p T 

’(3) Shivram v. Goxu, 6 B. (519). 

(4) Th€ Calcutta Bank v. NathumuU, 9 

C. W. N., cevi. 


/6) Bhajo Chotvdhury v. Ohunilclt 5 C. I* 

'^‘*(6) 'c7n»opoorn<7 v. Nufar BwMar. |I 
VV. R.. 148 ; Mayen v. Alston, 16 M. 248 , 
and the cases therein cited ; Manohar 
V. Siimttra. 17 A. 428 ; Babbu v. ^ 
Ram, 36 A. 478. Naorojt v. *5^’ 

20 B. 636 ; Jsasau ChuntUr v. Bern 
24 C. 62; Baranasi v. Birj Loll, 3 C. w. 
N., cccxxiv; Gfturp^Wn v. ^ 

C. L. J., 663 ; Ningtca v. Bham\appa, 24 i>* 

63. 
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that, the actual consideraliou waa not paid ns described in llu- d.*ed was liold 
insufficient to exonerate the debtor from having to jnovo non-receipt ol con 
8ideration.(i> But this view is niiBupportcd by cither pieueHent or principle, 

2449. TIic recital of the receipt of consideration in a bond being in liiw 
Value ol rect- »n admission against the debtor s interest, is iiriuui facit 
tats and reglalra- evidence of its payment, which may be more or loss 

conclusive according to circumstancos.(2) and if tiio pay- 
nient lias been made in the presence of the Begistr.ir. it is siifVjcit'nt to shift 
the ooMs on to the mortgagor.^ So the Privy t^ouncil have obsovvod ■ 
The registration is a solemn act. to be performed in the presenc<- of a 
competent official appointed to act as Registrar, whose duty it is to attend 
the parties during tlu- registration and see that the proper persons are nn sent 
and are competent to .act. and are identilied to liis satisfaction ; and all thinos 
done before Inm in his official capacity and vritied hv his signature will t 
presumed to be done duly and in order. ”(4) And (be burden in such a case 
would be a heavy one. for. in the words of the same Iribnnal. " it is value 
less if It can he gone belmid in everv case by .an ass. i-tlon that that which 
was stated at the time before the Registrar was untrue.”(5) This of eourse 
assumes the admission before tin- Registr.ir av an adiaiited f-.ct n„t 
whp-e the deht<.r pleads that lie ha<l had nothing to .1.. with the \.xeenlion 

execution an.l registration must then 

iTihn ’n mortgagee may. however, obtain some relief 

f the executant IS e.Ttified to have been pei-sonallv knoun lo (he ivfrjstor 

^ "V ’ identifying witnesses are re<iuiiv,l Rureven 

meases, whore the registering officer acts on tl„. • ss ,..,, 0 . f n 

identifying witnesses, it would have to he presmn.-.l ii,at ti. 

was present before the Registrar (6) \nV /k f ‘'^('cntuiit 

been registered is conclusive proof that it hai been registered‘accoSL ?^ 
Uw.W Apart, from that, registration does not invest a doci ment 

it. if it is ^th,.n.i^. sufflciontifI.;™ “■Zwo;:;™, 

evHenee. an., „ is „f .„„re or less wel«h,. 


(1) Lai Singh (^hatfram, 15 C. P. L. R 
24. 

(2) liraje^hrmra v. Ru/Ihunuddi, C C 
268. 

(3) /6., «. 60, Indian Rotfiytmtion Act 
{ XVI of 1908); Homid v. Alia 
(1907) P. \V. R., No. 8. 

(4) Oangatnoyi v. TroiltU'khynnafh, 3.3 C. 
537 (644, 545), P. C. 

(6) All Khan Bahadur v. /ndar Perahad. 
23 C. 060 (964), P. C. 

(6) Oangamoyi v. Troilukhyafiath, 33 C. 
537 (644, 648), P. C. 

(7) S. 00, Indian Ragiatratioii Act (XVI 
of 1008); Manchar Sifigh v. Sumilra, 17 A 
428 ; Thau v. Oovind, 9 Bom. L. R., 400* 


Ih- Uia 7 C.L.H., 760- 

Sahtpatulv. Kojfln^hputi. 17 0. 903 ; Omica’ 
^yt V. Troiliikhynuuih. C. .>.‘17 p c • 
tlio ronlrary held in NUtunnutui v ' 

BulUM. 25 W.R. 2«7; "Si tL VorS^ 

ponding BofUon since amended is no longer 

14 c m " " 

^i»ah V. Sumitra, 17 A. 
y. Mathura. 38 A. 1. 
(9) Husmnt v Mulo. 5 A. 84; Ward* 

. Lai, 11 A. 319; Sheo Sunkur v 
Hirdey ^»ratn 0 C. 26; Kirpa Nath v.' 
Bhashaaye. « \V. R„ 105. 
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according to circumstances.(H 691, 692.) But in any case the mort¬ 
gagor is not j)rc*cluded from denying his own title to make the mortgage^ 
or deny its consideration the non-receipt of which he may prove by giving, 
oral evidence cither in proof of the fact that notwithstanding the recitals 
in the deed the consideration specified in it was not in fact paid as therein 
recited, but was agreed to be paid in a different manner,or that the 
consideration was not paid at Such evidence is not distinctly 

excepted by the first proviso to section 92 of the Evidence Act,(®> and is 
in consonance with the English law.t*^ Where the defendant admits- 
the execution of the bond but denies the receipt of the consideration as 
recited therein, it lies upon him to show that the recital in the bond as to the 
payment of consideration is incorrect.Where, however, the mortgagee 
had undertaken to pay a debt due to a third party and an account is necessary 
of the amount paid out and received by the mortgagee and the sum claimed as 
due it is on him to prove it which the court may require him to prove 
or direct the taxing of accounts in the decree.Where in a mortgage- 
deed a defendant pleaded that- he never executed the mortgage-deed, that 
if it was signed by him, it was one under undue influence and that if 
execution of the deed was proved, the contract was void by reason of 
being minor at the time of the execution, the defendant s pleas were 
to amount both to a denial of the execution and of its validity and the' 
burden of proving both was cast on the plaintiff-mortgagee.^ Where 
in a suit upon a mortgage, a plea of minority is raised by the defendant the- 
burden of proving that he was of age -when the contract was made is said 
to lie upon the plaintiff seeking to enJorce it, and who must, therefore, show 
that it was both valid and legally enforceable.But this view seems 
scarcely right since the burden of proving the mortgagor s incapacity should 
unquestionably be upon him. The age of the executant stated to and 
recorded by the Eegistrar is held to be no evidence of 
part of the Eegistrar’s duty to record the age of the execut^t,ai> though 
it is the Eegistrar’s duty to satisfy himself that the executant is not a 
minor (^2) if such person Ttppears to him to be a minor. Nevertheless the 
Satement is material as evidenemg fraud of the minor executard m mduem^ 
his mortgagee to accept his mortgage, and which would estop him from 


(1) Ss. 17, 21, Indian Evidence Act 
(I of 1872); Manohar Singh v. Sumtira, 
17 A 428; not conclusive, Lalia Brij Lai 
V. India, 36 A. 887 P. C. but relevant 
Krishnia v. Ayyasamx, 27 M.L. K ijs s 
24 I. C. 426 t Braj^hwaree v. BudnanuMi, 

6 C 268. 

(2) Oapal Chunder v, Jadu Manx IS 
C, W. N.. 916 ; 11 I. C. 201. 

(3) Indrajit v. Lai Chand, 18 A. 10». 

(4) Hukum Chand v. Hira ,8 
169; Lala Himmal Sahai v. LlewhelUn, 
11 C. 486; Ram Baksh v. Durjan. ^ A. 
392; cf Balki^hen Das v. Legge. 22 A. 

149, P‘. C. „. r r, 

(6) Act I of 1872; Balkishen Das v. 

Legge. 22 A. 14^ T T O B 

(6) Pym V. Campbell, 25 L. J. Q. 

2 77 ; Davis v. Jones, 17 C. B., 62o ; Paltle 
V. Hornihrooh, [1897] 1 Ch., 25. 

(7) Fulli Bibi v. B(mr«d*n, 4 B. L. B., 


66 F. B.; noil Prosad v. Davlat Singh, 
3 M. I. A., 347 ; AH Shah v. Amani Be^m, 
19 W. R., 149; Elias v. Jorawar Atwr 
24 W. R., 202; Davlata v. Oanesh, 4 B. 
296 ; Oorakh v. Vithal, 11 B. 436 ; Baliram 
V. Kamaja, (924) N. 367. 

f8) Vetrappa v. Aruna Chellam v. 
wl N.. 438 P. C.; 86 I. C. 269. . 

(9) Muhammad Husatn v. Latj*, 

I. C. (Oudh) 648. . „ * t t 

(10) Oaya Din v. Mt. Dulan, 6 A. b. J-r 
693 ; Kanhayalal v. Oirdhari, 9^ A. tbr 
103 ; Muhammad Husain v. Laljx, 26 1. b- 

(Oudh) 648. , r 7 ” OK T r 

III) Muhammad Euaaxn y.Laljx, 28 l. u. 

(Oudh) 648 (664); S. 36 (5), Indian Regis¬ 
tration Act (XVI of 1908). /-vxTT 

(12) S. 3. Indian Registration Act (AVi 

of 1908); Sham Charan v. Chovdhvry, 
a 872. 
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pi'oving the contrary.In a case in which the plaintiff sued on a bond 
and accounted for its non-production by alleging that the deh-ndant liixi 
stjolen it, and the latter admitted execution, but pleaded that it had been 
repaid, it was held that the «inus of proving payment lay on him, ajul 
that he could discharge it by either producing the bond or by proving its. 
payment or both.(2) Hvit if the plaintiff refvises to put in the mortgage- 
bond because it is unstamped, he cannot recover more than what the 
defendant admits.When- tlu- plaintiff seeks to add to his mortgage- 
money sums which he is entitled to add, he must, of course, prove them, 
unless the defendant admits, in which case the amount admitted need’ 
not be proved. And although the section is imperatively worded, it should 
not be constiiicd so as to render the mortgagee liable to account even in 
a case where the defendant admits the claim. 


2450. Recitals in an instrument are, of course, not evidence against 

third parties,(S) unless they hoUl derivative interest from 
Against whom mortgagor, in which case they are as much bound 

mUsible. them as the mortgagor.And while the mortgagor 

may as against the original mortgagee shew that a recital 
as to the amount of consideration was incorrectly made, he cannot be per¬ 
mitted to shew the same thing against his assignee, if the latter had no 
notice of the error.Where in a suit several inferests are. joined, an 
admission of receipt of consi«leraticm by the mortgagor is no evidence against 
other incumbrancers as to whom the burden of proof is still on the mort¬ 
gagee. And if he fails to discharge the burden by adducing evidence of 
consideration, advantage of h"is failure may bo taken not only by the in¬ 
cumbrancer who had challenged the issue, but also by the mortgagor who- 
did not contest it. This may appear at first sight rather hard on the 
mortgagee, but then the Court could not in the same suit give incongruous 
finding hy holding the consideration proved so far as regards the mortgagor 
and holding it not proved so far as regards the other party incumbrancer.t®)' 
So where the mortgagor admitted the execution but pleaded non-receipt of 
consideration, whereupon the plaintiff-mortgagee wrongly took upon him¬ 
self to call evidence before the defendant to prove payment of consideration 
in which he failed, the Court held that though the onus of proving non¬ 
receipt of consideration was on the defendant, still as the plaintiff had 
irregularly begun and foiled to prove payment of the consideration, the 
Court could not ignore that fact merely to comply with the technical form 
of procedure.In England a solicitor taking a security from his own 
client cannot rely on any statement in the instrument as to the amount 
advanced or paid by him to the client, but must prove it by independent 


(1) Surefuira v. Kriahna^tikhi, 15 C. W. 
N.. 239; 13 C. L. .1, 22S ; 9 I. C. 110. 

(2) Chuni Kunr v. Udni 0 A. 73. 

(3) Ganja Mulik v. Bavali. 6 B. OGJ). 

(4) Taylor v, 25 Cli. D., 48; 

Bolinghroke v. Hinde^ t6., 795. 

(5) BrajeJihwaree v. Budhonuddi, (i C. 
208; Manohfir Singh v. .S'wwi/r/T. 17 A. 
428. 

(6) S. 21. Indian Evidence Act (I of 
1872); Manohar Singh v. Sutniira^ 17 A. 
428; Bakshi Bam y. Uladhar. 11 A. L. J. 
371 ; Narain v. Bhika, 21 I. C. 841 ; but 
their probative value must, of courae 


depend upon the facts of eacli case. 
Nau^l Kunu-ar v. Baktawar^ 10 A. L. J. 
390; Bihari Lai v. Makdhum. 35 A, 194; 
Barattasi v. Brij La!, 3 C. W. N., 524 r 
SrtmvUy v. Haripada, 18 C. W. N. 718 
P. C.; Burkur Ram v. Lalji, 13 C. P. L. K.^ 
1 • 

(7) Bickerton v. Walker. 31 Cli. D., 151 
(158); Bateman v. Hunt. [19041 2 K. B... 
630. 

(8) Janki iJaa v. Ahmad Huaain, 25 A. 
159 (161). 

(9) Makund v. Bnhari Lai, 3 A. 821. 
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t-vi(lence.<i> The amount- of principal and interest may be ascertain^ 
before the decree and need not be left to be determined under it. This is 
more convenient especially in cases whore the mortgagee is not in possession, 
and consequently complicated accounts have not to be gone through. Oral 
evidence is always admissible to prove not only the actual nature and 
amount of the consideration. (2) but also its discharge and satisfaction, such 
evidence being not excluded by section 91 or fourth proviso of section 92 
of the Indian Evidence .\ct or by any other law.(3) 


2451. Proof of Mortgage.—It has been stated before (§ 16.57) that 

both the nijortgagor and his representative are estopped 
Quantum ol su£B fi-oni denying the title of the mortgiigee.t^) but this does 
dent evidence. prevent the mortgagor from disputing his title in some 

other character; e.g.. the prior mortgagee<3) or a trustee.w In appraising 
the degree of proof that the mortgagee is able to give, regard will always 
be had to the date and character of the transaction and other circumstances 
which are justly regarded as having a bearing upon all human events. 
Where the instrument and security for a debt is found in the hands of the 
debtor, a strong presumption naturally arises that the debt has been dis¬ 
charged.<’> So lapse of time is an element of consideration: it may 
absolve the mortgagee from the high standard of proof that would be 
required in relation to a recent transaction, but it cannot dispense with 
the necessity of some proof.<®> A transaction of long standing is presumed 
to have been in all respects rightly executed or legally done in the absence 
■of evidence to the contrary.The account books of parties are admissible 
in evidence if shown to have been kept regularly in the ordinary course of 
business, and may be referred to not only for the purpose of refreshing 
the memory of a witness, but also as corroborative evidence of 
testdraony.ti®) In deciding foreclosure-suits, the Court must naturally 
follow the pleadings of the parties as in any other case. The Court must 
not however decide a case in defendant’s favour on a point not raised 
by him with the result that if the decision be upheld it will cast upon the 
dfcndant a far higher liability than if he bad made the order which the 

plaintiff had asked 

2452 Where a person agrees to purchase immoveable property for a 
BUm exoMding Es. 100, and being nnable to pay the purchase-money, 
oieouteB and registers an instrument mortgaging that property to the vento, 
as security for payment of the price, but takes no deed of conveyance from 
the vendor, the mortgage must be regarded as one by a person having iw 
title in favour of the true o\^Tier, and ns such not enforceable in law, 
can be no estoppel in such a case where the truth is knoTsu to poth parties. 


(1) Levies v. Morgan, 6 Prire, 42 ; Qreslty 
V* Moasley, 3 De. G, F. & J., 433 : Bateman 
V. Hunt, (19041 2 K. B., 530 (638, 639). 

(2) Provat Chandra v. Cheraq Ah, 4 
<3. L. J., 320 ; Mhd. Ywiif v. Mhd. Musa, 
4 A. L. J. B** 441. 

(3) RamM v. Oovinda, 4 C. \V, N., 304. 

(4) Ramjiban v. Shiku, 10 C. L. J. 264; 
Nandan v. Jumman, 34 A. 640. 

(5) Shib Narain v. Baikunlhnoih. 19 
<J. L. J, 200 t 20 I. C. 864. 

(6) Nandan v. Jutnnian 34 A. 040. 

(7) Bhog Hong v. 29 O. 

^34 (337), P.C, 


(8) Suhhanrao v. Vitfayal\ 4. Bom. L- 

R., 405 (468). ^ ^ •• 

(9) Jamnahai v. Dharsey, 4Bom. I- 
893 ; Kesho Prasad Singh v.. 

1 Pat. L. S. 138 ; 35 1. C. 536. 

(10) Bhog Hong v. Batnanathan, 29 ^ 
334 (338), P. C. Account-books may w 
admissible oither under s. 24 or s. 32 (2) 
of the Indian Evidence Act. In^ the latter 
case they require no corroboration t Bam- 
pyarabai v. BnUiji, 6 Bom. L. R-j 50. 

(11) Baichand v. Narafi, 28 B. 310. 

{12) Sitaram v. Mt Harku Bai, 4 

L. R., 28. 
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2453. ll may 1>L* a hi mortgage whether if unregistero.l it 

suit on unregis- "7." recovery of the rnonoy adv.mcci. 

tered mortgage. tQOio can be no doubt thal if the inorigage contains a ocr 

. cuveuant to pay. a suit will lie on the covenant; but in 

this case limitation runs trom the duto of promise.d) Mut it is otherwis.- 
where the eovomint is smglo and indivisible, and tiie plaintiff's remedv is 
only against the mortgaged property.<2) No such promise is implied in a 
inoiY'age by conditional sale.di (SS 12:,7-1270. 1.308-1.37:,. MfiH) nxx,] from 
uhioh it follows tliat the mortgagee eamn,t. as a matter of course sue to 
recover tin iuortgage-m<,ney from the mortgagor persmiallv. Having agreed to 
take the mortgaged property as his only security, his only remedy is by fore 
closure of that proper y whatever it may be worth. But at the same time 
t he IS (Irpnved of that security owing to the conduct of the mortgagor 
.aw fastens upon him a. personal Imhility which the mortgagee may enforce in 
liie sanu- uay as if the mortgagor had expn-ssly entered into ' it by the 
deed. Ihus it tlie noii.eomi>liance with the solemnity of law was due to 
the ^‘^ndi'cl of the mortgagor, he is equitably bound at least to restore the 
heneht winch he had received under the contract.Tn this re.sDcet the 
position of a mortgagor is not unlike that of a veinlor. who is liable 
compensate the mortgagee if the sale goes off owing to his own conduct. On 
the other hand, if the mortgagt* has remained defective owing to no fault 

is not' touts',r-"" """f'”- i>‘ 

Whw „ suit for n.nnev k hrouglil on „ mortgag,. I,y conaiitoual sale 
H-no,! of l,nntat,on would bo six or three years according to whether 
till- docuul.ut sued upon is registered or unregistered. 

2454. What Rights must b& adjudicated.—It has been held in Kn-dand 
nom \or.> early times that it is not open to the mortgagor to deny his'"own 
title to the property mortgaged by him nor the title of his mortgagee for 
no man can be permitted to derogate from hjs owti grant, and as between 
the moitgapr and mortgagee they are mutually estopped from denying the 
title of each other. Tt is also said that since the object of a suit for fore 
closure IS to destroy the right of redemption, it is not open to the mortgagee 
to obtain an adjudication on his title as against other possible claimants 

the mortgagors heirs. « In this case after barring redemption thrmort’ 
gagee was ordered to he put in possession, but was obstructed by the 
mortgagor s heir who set up a title which the mortgagee challenged him to 
make good but the l ord rhancellor held that the'mVtgagee efuTd go n^ 

nia nriffT. ' h ^ redemption and leave the 

plaintiff to such title as he has. hut not to amend it. It was however added' 

that though It was tiie ancient rule it had at times been departed from 

lotlowmg this rule it has been held that the plaintiff mortgagee cannot Hb 

allowed so to frame his suit ns to dinw into controversv the tftle of a third 

- -ith the mortgage. ■ and wLo hal se^up 


ll) Lachmfiii Sintfh v. Ke-iri, 4 A. 3; 
Oomaji V. Suhharaynppa. Ifl M. 253; 
(JIJaliinniM v. Honain Khan, fl C. .520, 
P. B. 

(2) MalUmointy v. ^amnoroin, 4 C. 
83 ; .?l7arotum v. Shea Pergath, 10 C. 740, 

P. O. ; PuMttdhw V. Sajut Alt, 16 C. 
MO* 

(3) S, 58, Comm.. Ramagami v. Snmiyap- 


panayakan, 4 M. 179 (183). 

of^ls'^)' Contract Act (IX 

(167S) 2 Ch. Ca. 244- 
* followed in Jaggtawar v! 
Bhvhan, 33 C. 425 (436. 437) Qopal Ckunder 
V. Jadumoney. 15 C. W. X.. 91.5; 11 I. 0. 
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a title pariunouut to that of the mortgagor and mortgagee. But since the 
rule is not one of convenience merely, the fact of the question of such title 
l)ring (letennined by the Court of first instance in breach of the rule does 
nut preclude the appellate court from reversing the decree. The question, 
however, is not one of jurisdiction, and where in a mortgage suit a question 
•of paramount title raised by a defendant is tried without objection, neither 
juirty have the right to ask for a reversal on the ground that the issue was 
ncA properly triable in the suit. A mortgage was executed by a Hindu 
widow and her reversioners. The execution was admitted hut the reversioner 
mortgagor pleaded that the mortgage conveyed no more than the life estate 
•of the Hindu widow, but the Court decreed the claim refusing to go into 
the question as to what interest passed to the mortgagee ;(*> where there is 
nothing in the mortgage deed to show that the mortgagor was acting m a 
fiduciary capacity; viz., as guardian of an adopted son, the presumption 
would be that he had acted in his personal capacity. But in such cases the 
court has to have regard to the language of the deed and the circumstances 
•in which it was executed. 


2455. The mortgagor is estopped from showing that the property he had 
morttrat^ed was nob transferable^^) or that he had no present tiWe o 
-property, for even if it were so, his subsequently acquired prope^y woum 
feed the estoppel. But there can. of course, be no estoppel when the tru 
is known to both parties nor can it be pleaded to defeat a statute (§ 
t:onsequently, it is competent to the mortgagor to plead that the “^rtga 
was invalid for want of registration or attestation or because it otherwise 

•offended against the provisions of some statute. ^ ^rder 

Court entertains the objection not with a view to assist .^e thit 

to preserve the sanctity of its own laws. And while it to its 

no party is permitted to evade the law, regard must also be bad tojts 

purpose, whether it was enacted to protect private ® ^^tureHn 

rcoss ISt their powers, they were held estopped from d.sputmg the,. 

's?:i:?th: .rfn1hfsu;ie:t%:tet , where e company 

‘^?h: h!:? t^ 

the company ’agaiLt a bona fide transferee for value without 

.can sS cqui?| be set up ag^ainst an t 

security was transferable at law or not. if by the original conduct oi 
Sr^pany in issuing the security, or by their subsequent deahng ^th he 
SferL he has a superior equity.”(6) So a mortgage executed vnth the 
sanction of the Probate^Court by the admimstrators erroneously appointed 


(1) Oopal Chunder v. Jadumoneff, 15 C. 
-VV.N.. 915; 11 I.C. 201. 

(2) .^mwKi Kannu v. Murugayya 47 M. 

860. 

(3) Bhngirath v. Sheikh Hafizuddin, 4 C. 
W. N., 679; The Ganges Manufactunng 
•Co. V. Sourajmall, 5 C. 669 (678); Subra- 
tnanian v. Oangaya, 4 I... B. R., 365. 

(4) Webb V. Heme, Bay Commiesionere, 
1.. R., 6 Q. B. 642 (650); following Pickard 


Sears, 6 A. & E. 469 ; Freeman v. Cooke, 
8 L. J. Ex., 114; R« Babin and San 
!Van<n‘«co By. Co. L. R. 3 Q. B. 68^ 

(6) Founiains v. Carmarthan By. oo- 
R., 5 Eq. 316. _ 

(6) In r© Bomjord Canal Co. 24 Ch. 

15 (92); citing In re Agra and Mastei^n s 
iank L. R, 2 Ch. 391; In re 
frdinance Co* L. R., 3 Ch. 

\ Sxmnsta it? Co* L. R., 4 Q- B. (44). 
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whicli the executor himself was compellable to duv is vmUI 
and binding on the estate; and all acts done by an eLcutor or n ?-•. i . . 

in the due and legal course of administration are S md bh 

though the letters issue,! by the Court ere afterwards revoi ’l o> th h. '1^ "' 
bent is discharged.0) The mort^aoee has Hw. ^ 

equity of redemption is outstanding (§§ 1561—15801 ’ ""liur’t '’"®'Y 

action would he gone if the equity “ofVeVmplion rests iu d „ 'as if “ 

c-nf P»'ovtded in the last section that a mortnaf^ct- suin- t 

enforce his own mortgage is bound to join as parties all persons in -Y i ' 
in the mortgage. In this connexion it has been also discussed whoth^■‘■' 
mortgagee who has several mortgages on the same r.ropertv is l,o „wl i ^ 

Wr-rCouLil l’''t (? 243,-,). The question was carried ip to'th^ 

i'ruy Council, hut their Lonlslups have refrained from cxnrossimr i 

on he po.nt.(« Though the decree to ho passed i nde^rTh Yon^ 

conditional decree it is none the less a substantive decree passed ’T T, 

sidera ion o all the pleas urged in the suit, and as such it is'so far h,e l 

It is in fact conditional only in the sense thif if le^ve- ; niiai. 

locus pmmtenticB to pay up the mortgage-money and Jodeein 1 is pmpcftr*. 

which he cannot do as soon as it i? made absolutT 

hmvever, terminated by the first decree and all ouesti'nn* fnof ^ 

suit must ba determined before such a decree is passed Those 

cannot be re-agitated afterwards, though other qSions flVT n?nT 
subsequently would have neecssarilv frT . l»^st‘ons tnat rnn^-s nnst* 

absolute is made.(4) Ynd of coS^lT where 

the taking of accounts, as it mardo iT cas^orctTpnTLf 

where it would be otherwise conducive to convenience Tuch 

have to be made in pursuance of its terms. ’ ' wo.uld 

2457. Foreclosure for an Instalment.—It has ulreadv l»eo., ofn* j *t 

there is nothing in the law to prevent the mortga-^ee from foreelr, 

onfre property mortgn^ed to him on failure to pay one o? more inSr® I*-’ 
if such IS his contract (§ 1701) The mie^fJ^nc • ox move instalments 

have also been already considered (§§ 1701—1708)'^ ^ connection 

2458. Mortgagee's other Rights.-This rule merelv .sets out « form of 
the decree appropriate to a suit for foreclosure. But it is evident tbY fi ^ 
mortgagee would not only have to implied other persons besidel SY *'"2^ ^ 

m which case the form will have To be varLd in accordance wTt^T*' 
principles elsewhere set ouE fSt 2382_ 259 *^ ^ 151 . 4 . + 1 , 

have aoquired other rights sinei his mo^fgf ’ho 

acquired a right to sue the mortgagor personally for the morton Qnc<. 

a case contemplated in section 68^ or^to a contributhTTT^® ® *“ 

and in fact in other ways, for which iT is entiled TT 
suit (a> and it is said thatTn some 

Sut' vshethor he nifiv av rnnQf cDi'k 14. A* ^ so. 108/.) 

the form of the decree will have to be ottered o'?! irthB6'‘Mse‘th°e r”"'' 
^ be o composite one, as containing both the directioL of tWs 


(1) Sailaja v. Jndu Xtuh. 21 C. L. J. P. C. 


88 . 

(2) Hosminara v. Ra imannessa. 38 Ch 

842 (348, 340). ' 

(3) Sri Gopal v. Pirthi Sing, 24 A. 429. 


0<^i ^ *** ^ Civil Procedure 
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far rtB it relates to foreclosure, and the other relief which the Court may 
have awarded to the parties, in respect to which the decree should not 
necessarily follow the analogy of a mortgage decree. 

2459. Mode of taking Accounts.—It has already been observed that 
where- the mortgagee is not in possession of the property mortgaged to him, 
the account may conveniently be taken at the trial, but where he has been 
in possession, it may often be found convenient to take it after the pre¬ 
liminary decree,(1) in which case the procedure to he observed is as follows 
■■ The gross collections are ascertained at the end of each year, and after 
deducting the necessary outlay on account of revenue-expenses, of collection 
and presen ution of the estate, the balance goes to reduce either in whole 
or in part, the interest, and if there is a surplus over, it goes to the 
reduction of the principal, the account being closed at the end of each 
year. In England it is not, of course, to direct annual rests against the 
mortgagee in possession, but a different rule obtains in this country. It, 
however the mortgage-debt is paid off by means of the rents and pronts 
during the possession of the mortgagee, he will ordinarily be liable to pay 
interest on all subsequent receipts. The principal heads of receipt* 

and disbursements in the mortgagee’s accounts may, perhaps, be more 
conveniently exhibited as follows: — 

l)\:f'viUTa DlSBURSKMllNi'S. 


1. Rents and profits. 

II. Occupation-rent (if the property is 
personally occupied by tlie 
mortgagee). 

Ill Profits from the accessions. 

(In addition the mortgagee may be 
compelled to pay also for tbe 
following) 

IV. Bad management. 

V. For failure to collect rents and 
profits. 

XI. For committing wast-e and othex* 
aoU permanontly destructive of 
the property. 


1. (a) For Govornmeut revenue. 

(() For Intorost thereon. 

II. (ff) For preservatioi of the pioperty 
and necessary repairs. 

(6) For Interest thereon. 

III. For interest on the mortgage-inoney. 

IV. For reduction of the mortgage 

money to wliicb must be added 
the expenditure incurred for 
the following :— 

(fl) For management and collection • 
expense.^. 

(A) Expense, other than specified 
in I and II above incurred for 
the preservation of the pro¬ 
perty. 

(c) For supporting the mortgagor’s 

title to the property. 

(d) For making his own title good 
against the mortgagor. 

(e) Renewal fine in case of a re¬ 
newable lease. 

(/) Insurance premia paid. 

Interest on (u) to (/) at the 
bond-rate; and if no rate fixed 
therein, then at 9 p.c., p.o. 


(1) And before the final decree— Varid- 
shyatn V. Rarxchaxidui (1912) M, W. N., 
400; 16 I. C. 3«2. 

(2) Jaijit Rat v. Qovitid Tiwari, 6 A* 
303 {310, 311). It is a w’ell settled preuj- 
tice of the Courts to appropriate payments 


made \ipoD a bond first to tne iiileiest 
due theroon, and thereafter if any balance 
remain to the principal; Lvehmeshuvr 
Singh V. Syad Lutf AH, 8 B. L.R.i 119* 
P C.; Maharajah oj Benares v. Hnr Naravi 
Singhy 28 A. 25. 
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2480. The liability of the mortgagee to account is of course Kuhieei 

»ucl, iriorL Ll dciinoS ^InZ: Z '^0“ 

keep or l.eble to ren.iov uecou.tl., Wh.Mv the tnort 'ie,, li .b 

words, picce.meal, according to the amount of the surplus 'ief!“in"hi ‘"l "‘d" 
In'England*: on the othlrTanli! ex™pt in'cat's wherelhrntort 

inklfgp -- 

meal, for he is entitled to hove his whole cnDital oi.i?! nff 

after he Is paid the principal and interest in fnli onn i ^ 

to be made comn.e.tLg tL, ,Z .1?: L. pavme: ' Th^' 

to be put m under the law is one to be made rl n i j'^^coount 

mortgagee himself in the way before indicated His’ 7, » nT'’"' 

papers, duly attested by thosi who prepared them or eXc ed' TeelS- 
to them., and supported by the receiou nf i i acc.rding 

profits wdnch can l.c taken f c nl r< l.H 
snm due under the nK^tgago t^rnsirction 

mortgagee in possession is entitled to make refpron^ ^ ^f^<|i>ct)ons the 
section 70 f-y) in the commentary on whicT the hI on hp""''K- 
exhaustively set out. The interest and costs fo » m”/ i been 

be debited i accordance with [ho pHneX'^bX 1 
m which payments are appropriated is that nroserihod X .* ^ ^ 

The conflict between this clause and clause ^di of th, 70 (;i). 

been before noticed.(3) The liahilitv of the mnii * * section has 

docs not ari.se unless he is in no.^session however, 

he holds it under any other title durin<T such nA P such, and if 

charged with rent P^vahh un'l r H;re®onta^';?r''w°h ’ only be 

neeoimt, it has been held that his riyht to Phnrrr,.'- * Wberc ho is liable to 

although the arrears are titne-harrod. Of course "irsuch 

recover such arrears hv suit, but he can retain ° he cannot 

Raged property until all arrears of interest are paidW^'lnd if^'h 
fully dis|josscs.sed he is entitled to be reinstated hA, ■} J ^ wrong- 
timo although his claim for foreclosure may bo ba'Ld bv^lim?/’?^*' 
right to fcrocloso and to possession is in such a case a^dn Illf ^ 

the mortgagee may enforce either or both at his ontion w 

fonrtcon years ntter fhe date of the mo^gc an'tuo°„ 7v„“ 


i r";». 11,!,. 

>■" ^^olvrd ImU V. 

cvo/»ri* Chvtdfr. 0 W. R., 572 (573). 

O) Peo nndrr *. 76 rn/r. 

(4) Doolct Chand v. Omda Kfar.i.m. 0 C. 


377 f.370). 

(M nuvdbhaiy. Daudbhai. 14 B. II4 

arfS"”""' r: 
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Iminglit ii.i- Inreclosurc aiicl interest of 

n ,l.-mpti.n cmW only be allowed on 

rat,-for the whole period of fourteen years. . the taking of 

a decree for an account, is not entitled t .jccounts appear to be 

accounts in his execution-proceedings when those accoun pi 

going against hini.t^) 

2461. Where the parties “present difficulty.^'But, 

interest-s the mode of ^ number of questions may call for 

where there are several ^ n* of &ny sum to a co-mort- 

adjudication. If the mor gagor pleads Jt, of discharging the 

gagee, the question wou d be whether it Soffit mortgagees dis- 

debt pro tanto. In Eng and the security is discharged 

charges the mortgage at ^ Agrein. The fact that the payee 

only to the extent of the paye might then have granted a valid di^- 

afterwards became the survivor and ,oll what was only 

charge both in law and equi y payment does not have the 

a partial discharge m equity at t“e tim received the payment 

cffLt of a full discharge by fSl discharge if the payment had 

.became afterwards capable o „ t^^g^ partner in a firm in his individual 

been made to hmi. A P p| firm had been autho- 

eupucity cannot bB vahdly paid to he him 

tlfa-e7«.’‘casee Ath hfvc already been disenssed. (H 1495- 
1498.) , . . 

The mortgagee, accepting ^SSThe^lSro^l/dtU 

to\^h‘'rerrtI:«eVhTd“n^^^^^^^ «PP- 

nrserious effort to recover it.W 

2462. The nwre fact that .^ P®j^^g^g°g^^^jue^theieon,^unless had 
does not debar him from till account the mortgagor is entitled 

abandoned it.<s> In hnally . I , ^ towards interest and to recover 

to set ofi any over-payment- y . ^ mortgage-deed stipulated 

tLm i£ made within 5 per c^t.Vcase of pnnctual 

for interest at 6 per cent. .“^l^’J^erest at the highest rate punctually, 
payment. The mortgagor p parties overlooked the stipulated 

the mortgagee crediting it as such PJg^., when the mortgagor 

reduction till it was discovered on the mortga , overpay- 

claimed refund of the niTde ^ mortgagor to the 

ment of interest was ^ P without consideration; that upon 

rSr, by'^^iJe mortgte thettter became indebted to the mdrtgagor 


(1) McMersh v. Broton 45 

followed in Tftayer v. Lak>ihmi, 18 M. 331 

^^^2) DooUe Chand v. Omda Khanum, 6 C. 

^ Ji) Potvell V. Broadhur^t. [19011 2 CIi, 

^^(4) Shyam Kuman v. ifamwAM-or Singh, 
32 C. 27 (351, P. C. 


(5) V. Union Marine 

Co., 4 Bom. L.R.. 205 (210); ^^8 
Beaumont v. 

cher V- Stringer^ 2 B. * Ad., 

V. 22 Buig. N.C., 9, distw^b 

ing Dixon v. Parkes, I E., 103 I ^ 
tinder 405 Ann., c. 16. and 
authority on the general question). 
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nu account tn futuro, it is usually made and iusevted in (li>* 

decree. In that case it is open to the mortoaeee to annlv fi 

e.g., for the addition of rent or any otC cha?"e WnHv ^ • T 

entitled to add to the niortgage-nioney.(2) Jly ninv l»e js 

a separate suit any sun. of money paid' by bin. ioccuut oi'un. .uXlaor'' 
such foi example, as the assessment due un the liiml hut i- 

property .night In.ve l>een sol, 1,(3) U, fact sj.'ce .ecInt 

up to the due date fixed in the decree, a suit lies to recover tr" *^ 
accruing due to either party after that date.(«) * ' ainoinii 

2463. Appropriation and Limitation_The .luestion r.t i- *4 

affecting transactions in which a decree f..r f. aecU^siire m iv la- 

been d scussed under section .-,8. Tn nd.litiun tin s 

an additional penorl may be allowed in cases falling ^umlS- section 

the Limitation Act. The imyrnent of interest must have been L sar/riV/ 

IS accompanied by an mtinuition that the pavment is to be annlA-* ^ 

to mteve-St nnd (rom which a promise to pnv tlio debt nnv Iw. 

merrod.CS) where the debt is capable‘of uiimistaLn identiLv^ 

whore It IS a single ..ne. the payment alone would aLrd groiln^d fo^’ 'T 

a presumption.(6) But whore there are several debts and^ Sa^nmL' 

made, the question of specific appropriation must iben 

evidoncedb Such „pp..opViation ul^y'I h- ^houu by uny ,I’.cdfum“’of T'l 

and does not require an express declaration of the debtor.W if two ndm?tf 4 ?f 

debts nvo duo at the tnno of payment, and it is doubtful 

payment applied, such payment would not take cither debt f !f' 

St.atut,-.(^) WIUMV at tlle lime of pav.nein mie debt is 

not a payinent unappropriated by the debtor will not 'save' limUslion (lo, 
But should the creditor appropriate the pavment to save limitntiMo -I ’ 
not avail Imn unless he can shew that the debtor had at least- acauiesll/ * 

It.(11) A statement in the mortgage-deed that it was executed for\s l 500 " 
out of the amount of principal and interest <luo on a previous hvooflieJo?^’ 
bond may be used as an acknowledgnieiit of something more'due on Vf” 
pnor bond, and which is sufficient to enlarge limitation.C^^) ^ 

A mortgagee against whom an adverse or.K-r Ii-is l...nn r^.. - i 
section .33") of the Code is not precluded bv article 1] of 
from suing within the time otherwise nllbncd The •irticle 
year's Iimit.ation when the suit is instituted to establish his rS^r T 
property, but a mortgagee enforcing his security sues onK ti ‘ 

■and not to establish his right to the property.(is) ^ ecovei a debt 


(1) Art, Ort, Limitation Act; In ro 
JoriM EsUile, fl9I4] 1 Ir. R., ]S8; In ro 
EoceUa’s EslaU, 3 Ir. L.T.R. 8; In ro 
Carroll's EstnU, [19011 1 Ir. R. 78. 

(2) Alhthnhad Bank v. Mali Lid 22 
•C. W. N. .374. 

(3) Atnldca Cluiran v. Bamgati 21 C.- 
L. J. 284 ; 28 T. C. 571; (following Jiakno 
Mtt V. Bi>ra Das 31 C, 97.')); JVfo 

12 B. L. T. .36; 

43 I. C. 190. 

(4) Taraehnnd v. Bhojo CojhiI 5 Pal. 
1*. J. fiOS; 58 I. C. 180. 
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i^ouianas, L, B., 7 Q. B. 


(Ji) Evans v. Davies. 6 L. J. K B ■»«« 
(,) r.uyim V. Otvynn, 49 I T rs."’ c”"’ 
18) s- ToTpi.:,;,., 41 

(9) Burn v. Boullcn, 15 L .T r -p nZ' 
( O) Mills V. Fo^rkes, SO irR' 750 " ’* 

(11) .VW, V. Hodgson. 2.5 L j'ck ' ,« 4 < 
J-nend V. Friend. 60 L J Hi ’-‘Jt ’J” ' 
Bao V. Chindhv. 15 C. P L R ' 20 ' 

( 12 ) Duraisatniy. Veni^^},,.Lt^- 

M. L.J.B.. 373. ‘ n 

(13) Dhiku V. 29 C. 25 (29). 
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2i34. Items ol Account reccverable*—The mortgagee is entitled to 
reoriver not only the principal and interest due at the time of the msfitulion 
oi the suit, but also such sums as he is empowered to add to the mortgage- 
monev. 

2465. The payment of a commission, nazarana or saUimi at varying 

rates per centum as usually stipulated for .by the creditor 
OommissioD or j,g consideration for the loan, and this he usually deducts 
Kazaiaii, consideration paid to the debtor. The 

latte r however, has to acknowledge the nominal consideration as 
to be paid to him. Not infrequently the commission is shared by the 
go-bctvvoons on cither sides. Tho debtor who agrees to pay a commission 
and pays ii e.imiot afterwards turn round and repudiate it. 
reluctantly he may have agreed to it, if he had agreed to its being deducted 
and retained and did consciously and knowingly admit the receipt of the 
full consideration, he will not be afterwards heard to plead the immorality 
or oppressiveness of the bargain.Such a debtor borrows in haste and 
repents at leisure. In a Calcutta case, where the bond was for the nominal 
amount, of Rs. 4,35.000, out of which nazarana and salami was deducted 
at 7i per cent., besides Rs. 1,200 or Rs. 1,300 were paid to the creditors 
agent “ for his own labour," the deductions and payments were regarded 
as the ordinary incidents of the bargain for w'hich the debtor was held 
liable.<2> 

Instead of stipulating for the payment of interest at a certain rate, 
the debtor is sometimes made to execute a mortgage for a much larger 
sum thau that actually advanced. Such sum is added in p’ace of interest 
and is made repayable with the principal in stipulated instalments. Some¬ 
times such sum. is not even mentioned, the mortgagor being made to acknow- 
ledcc the consolidated sum as actually received by him. This rule tmds 
f-'vour with the Mahomedan debtors who affect to respect the vulo of 
the Maliomedan law against usury. Such contracts arc no exception to the 
rule and may be enforced except when they amount to a hard and unfair 
b'lrir'iin eallinc for the intervention of the Court.(5) But apart from these 
considerations there is no objection to the enforcement of such mortgages. 

2466 Rates of Allowable Interest.—Ordinarily, interest must be 

calculated according to the rate stipulated in the mortgage-doed , 
Courts in this eountr\ have now been armed with power to revise the contracts 
of parties and disallow interest on the ground that it consulers 
and that the transaction was. as between the parties thereto substantially 
unfair otherwise, it is bound to decree interest the stipul^atod rate, 
however high and the only grounds on which it has power to reduce it arc 
that it was agreed to render undue influence (§ 24931 or that it is pena 
^*5 24S1) or that its reduction is sanctioned by the rule of Daynaupat (§ J4dI} 
nr nthor local law or custom, apart from, which it has no inherent power 
to play the poor man’s friend and interfere with the contract of parties, 

/n Rnmenhwar v. Bni Shorn 20 

C ' 43 (1^ 4^' • V. ^nriram, - 

C. ‘13 (48. 40); Hnri v. Jiamju -3 B. 371 


mWaUingfor,! v. Th^ Mon-I 
5 Aop. Cas.. 085 (702. 710> ; 
Nori?iampion v. PcUockt 45 Ch.D.f 


(212): finri w Ramjit 28 B. 371 (376). 

(•i) S, 3, Us'inou^i Lonns Act (Act X of 
1918) before which the Court hed such 

j^ower—Runuforee Ml V. Mohe-^h*tr. 

i>44 : Bh^rnwnf V. Pfici (1882) * 

40 t v, jVfn/tA*. (1889) P.R. No* 

135 ; Pa/fhu v. (1008) P. B- 

110; Oanga Ram v. JaihaUoy 30 C. 953. 
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which it, cannot displaoc by iU own notions of what is n.^hi and fair \nd 

1! or madvcrtcoce the stipulation is an,big"ious. tal'-vid; nc, 

Wiis in one case nllowecl to clear up the uiubi^rnitv tw 

..ent of „ ,oL .d,r;l;s- 

stating .'itlur pn- mensem or per annum it w,^ n...f u, ’ . 

that interest was to be calculated without refc-reuce to'time^\w?s ^ 
to all practice, and that the ambiguitv yyas one whirb ,.1 Ln i ^ 
plained by previous transactions between the parti,^s and bv'en’to^ 
now m face Uf the provisions of the Indian Evid .nco \cl hi v 
longer be maintninedd2> But in another case who^e th r 
to pay mtorest at “ 2 per cmt. the Privy (’onneil held^ th 
meant 2 per cent, per mr«.s,o». • The other view li u i nu " 

.f- *>H. whole period seems aln.ost .b:;.r"!^<3;'‘ 

in mortgage the mortgage,- was given possession of tli, |.',nd f ^ 
of I years at the invariable rent of Bs 407 for*«bir-K i-L *' r 
gave another security describing it as given '‘ for the 
as above the court held it to bo a security for the iLliu-d nnv™ 
sum for the period of seven years for which'the morica^-e w^r^ ^ ^ 

sion.(4> While the Courts have no power to TeXce the eon? ^ 
of interest, its vorv oxcessiveuess in?iv be ovidenco ibnf fK ♦ nti actual rate 
.ubstantiaUy unfair ■' within th,- 

2467. The onlinary rate of interest in iK!., 
on a reasonably sound security- is 12 per cent, per annu.nw'l.ny r!"' o* 
Be. M2 per mensem cannot be considered excessive. B,it this is oVnl'^ 
the general rule, for interest must vary* with the ril • »,!..:* ,‘^^*1':®- 

popuranty of the kind of securitv, offered' plentifuincss f H the 

other available channels for profitable investments and othel ei 
too numerous an.l varied for a categorical enumera! on R t 
less a certain return <.u one's Iand,.d si-curity varying from 1 m 2 
per mensem is regarded as hv no means nrohibiHvn .Li - ^ - 

latter rate would be vieued 'askance by the Courts in case 

m five years is regarded as moderate and not c>icessi5e("I 
probably be so treated anywhere. In Madras White C T 'i 
agreement to pay interest at GO per cent holding i?' ^ 
and that the Court could not reduce it toT n.Vee ( e. "if 
view interest at 00 per cent, was decr,-ed hv ..,LfV... V-! ’ \ A." same 
fact that the rate of interest is high is not sufficienV t*'^^® *”®'’‘' 
holding that the bargain is an unconscionable one. and relievineV'! ? 

mg party from its consequent liability.<«) The , f 
interfere with contracts alleged to b'e uncoiiseionsKT • ^ ^^ 
provisions of sections 16 and 19 of the Indian Conwi a h' the 

that an excessive rate of interest is charffed ,'n •'^nd the fact 

sufficient to establis h that the making ^hercof^^^ indli'r^^^^ 


JlteAomerf Sumscodin v. Moonghe^ 
Abdool Hug. (18fi4) W. R.. .370; diasented 

Chandra v, Mahotned Alt, 

A^n Chandra v. Mahomed Ali 

_ Singh V. Champai Singh. 28 A. 

( 4 ) Oadadharv. Vmegh Chandra 2 Pat. 
190r 

(») S. 3 Act X of ms. 


Sald^o v« Goltal J ii AAo ct 
Narain v. PrrUap Nnrain. iii C m0 (m, 

P.'tf f?? c" (toll) 

(9) A''/miN Dag v. D'fruz j v t n 
278; lOI.C. 984. ’ ^ '*• t.. R., 

407ftel! a"1.r L- J.. 
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intiuenc,-. In ci-cler to justify a Court in interfering rrith »■ 

kin.l, it .oust be found that the lender was in a posi ion to do^ tto 

M ill of tlie borrower when the contract was W 

Huiuption can arise that the contract was induced by “ J j, , 

rrg'm need of money on the part of the borrower may J“S's 

t„ pat interest at high rate, but it is not o itself evidence of the cr«hto s 

(loiiiiiiation at substantial -unfairness of the loan.C 

iiefore stated there can be no doubt that the rate of mtere t Eremin 

liiay bi Jo excessive as of itself to be evidence of an unconscionable bargain, 

(U- of an usurious loan.f^ 

2468. Where the mortgagee 

h waf at‘'rc Ume'^hlhllhatyhf Court had no ‘^Uon " 

The terms of the section excluded procedure Code.fW But 

.nd the rights of the where the 

his bond, but on the directions in the decre^ 

Court decreed interest at the noVood and sufficient cause to 

StiJt Hr rr 

f".Verinte|stt oSoo be oa^u.aW at ^'e'if ht 

has a discretion m the “atter^ interlocutory order it is perfectly com- 

to provide omission which drawing up the final decree.(^<» 

potent to maVejood T .^^ent of interest in case of an enlarge- 

^;fTifwii?to foflhe Court to decide on what tei-nis it will be granted. 


( 1 ) Oaneahi Lai v. Monde Lai. .10 I. C., 
(All.) 249; Kesuvalu v. Arthubm, 30 Al. 

®’? 9 i SSnnder Kocr v. Bai Shorn Krjshan. 
•U C 160 P. c. Kaliprotonno v. Protap 
y % l? C L J 221; 18 I.C.. 905. 

r^ A.ir Debthr, [1903] I K B. 
705 • Carrington, Ltd. v. jS'mnA. [l^OC] 1. 
TC "B 79- Katiprosonno v. Protap Singh, 
n C L i. 221; IS I.C.. 965. But t ie 
English ensos were decided 
Money-Lenders Act 1900. 03 & 64. V.ct. 

(4^ emurbhai v. J 

RnJfiohtnd V. Naratn Lol 15 A- 33ft* P- y 
i) sZya J/amm v. J«ge„dm Aarum. 
90 r 360- Mngni Ram v. Rajpalt, ib.. 
wo note;B,»Lteur v. Mfdi Hamn. 
a O 39^P c. ; Bandoru v. Atchayamim. 

3 M. ’l26 ; Futiehma ^3 ! 

Ram Chandra v. Devre. J?JI. 48o Raj 
wanta v. Sham Naraxn Singh fS A. 

Kali Prosanno v. Prolap Stngh 17 C. I. ,J., 


221 

(6) Sundar Keor (Rani) v. Rai Sham 
Kri^hen, 34 C. 150. P. 0.; ^‘stmgu^^ng 
Maharajah of Bhnratpur v. Ram Kann^ 
Dei 23 A. 181. P- C.; Rameawar Koer \ . 
MehdiHasan, 26 C. 39. P. 0. ; ollowed m 
Ganga Das v. Jogendra Nath, U C.W.N. 
403-followed in Lachmi v. C/won ^ 
99 A 322: in which the Court reduced 

tL stipulated rate of lOi p. c. 
interest to simple interest at the sa 

^Mllil^a^tihp. 42 M. 4 « 5 - 

(8) Faghfur v. Kaurskad, 26 O. O. 
(1923) Oudh 241. 

(9) r«Hita(<icAoHoparti v. • 

2 Pat. L. W. 208 ; 42 I. C. 626. 
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and whatever interest is then ordered will be pavtible on the tieereeale 
stun dne, and not nierel.v „n th,. |,rinci|.al secured hv the tnortgag...^^ ^ 

2469 Even where interest is not ejtpresslv sti|ndat,.,l to he paid after 
the date fixed for reparnu-nt. It must in the ahsene.. of evidenL. to the 
eontrarv he presumed to run at the same rate till li,|uidalion : The cove ! 
ant to pa.v w,thin a year ties tip the hands of the mortgagee tor that vear and 
pro ecus the tnortgagor; hut it rarely happens, and is®rarelv eonte.nplj e 

ll.U tiu- vhoiil.J Iictuiiliv n;»v l>v that tiim* 'I'li..fV' »• 

of the High foiirt aserihes to the pa'rties all iuten,":ii that ho ^ 
inoiit may bi- delavcd hcvond the fixed dav the AoUt eUnii ‘ P‘‘J- 

Hiat t,n.-ereditor Und, have no rente^^o‘;;ied'‘l!^ -n?r:;rbm'sh H 
driveii to treat the contract as broken and to seek for damaged wl ich le in 
the discretion of a Jury or a Court, and are subject to a diflerent laWof 
pivscription. It appears to their T.ordships that thouLdi eonwf / 

mifiv.pu-ntly found to t,*. ..f that i.nperfecd nntmv. it more reasonXloTo 
aMTilir to the parties tla- intention of making a perfect oontract' 
u l.en M.cd. a contract is of a very common kind, and suitable to tin o^ Hnn -v 
oxpectati.ms of lursons ei.mrm« into mort};aK<--lraiisacto.n ’(D .\„d 2 

foM.nvino tins view it was held that where a mort^ma,, ^ 

interest but did not staU- clearly up t<. what date such IntlS shoufd' 
paid, and it was thus susceptible of bi-itiK cmstnicd cither L 
interest up to the date fixed hv the <lecree for payment of 
debt, Of as allowing interest also after that date until rcali/alion 
constructi<.n to tnake the decree in aec-or.lance wifi law ^vas th- t inC^'r 
was a lowcd up to the date of realization ami not .'ierHv ^.p o ^ "‘Xt 
hxed by the deen-e for patmeiit of tin- mortjjafre-dobt.(2> ' 

2470. IJut in view <,f the latest pronouncement of the Privy Council tbic 
view so far as ,t relates to the construetion of decree cannot Lw prevail 
Intention to pay interest afti-r the due date may also be gathered from the 
fact that payment was eontimied after the time fixed for the < 

the principal.(«) In mu' cas»- it was held by the Allahabad 
that m a suit for the sale of tin- mortgaged property the Court hna^r. 
under this section t.i allow Intends! fof a perioXbev^^nd sS monrhe^r®? 
h.r payment from the .late of the decree. It wins iiTtW S! ^ 
sfotion 88-'■ What is so found .lue to the plaintiff '' must mean tb 
referred to in the first paragraph of section 86 that is ^either the 
due by the account directed to bo taken in that section or th. 
wbicl, the Court at the time of passing its decree decTarc^^ 

But this view has not been followed in Calcutta w’h.r. if due.( ) 

that the words " so due - in sections 80 ' dim on""" 

of principal, interest and costs” am] not also “due at (he t{?n 
Ilvci-I- ■■ or nt tl u- Iliit.. iii,lk.,it..,l in „.v,i,,u 80. Ail.r liuth'ilr,,!,™:, ", 

/1\ IiT^jL_ f\ . r> > m» . • ... ----p tU i H< 

n,.i. -isnsi^ A W if* Tv ? »V 'L"?’'''*”', 

W.N.. Ifi4;«»e Bakhar Bajjad Udit 
Sarmn, 21 A. .161 (373). F B 

^^(4) Manager Vithoba v. Vigneshimr, 22 B. 


ityrt 


(1) Mathura Das v. Raja Sarindar Haha. 
dur, 19 A. 30 (49) ; F. C.. o%’crrulin(i 
Nnrhtdra v. Khndim Hiuiain, 7 A. 5811 
F.B. : followed in Sarata Itani v. JogenJra 

25 C. 246; Pedda Suhbaniijfi 
(Janga Razulungaru, 2(1 M. 149; Sit 
vandn, v. Rri Radha, ib.. 371. 

(2) Bakhar Sajjad v. (Jdil S'araia. 21 A. 
JJai. F. B. ; following Ratne»hirfir Kner v. 
Mahdi Hosaein. 20 C. 39. P. C, ; Arhntabala 
V. Surendra Nath. 24 C. 706 ; Subbraifa v 
Ponnxt Sami. 21 M. 36-1. whicli with tlie 
following CAWS mu8t tw now .•oiwidered 

r>3 
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language used in >«.-ctiuu y9 (now rule 5) and 90 (now rule 6) there can be 
no douljt l!iat the view taken by Jenkins, J.JO is more reasonable and that 
the Court is empowered to decree interest subsequent to the date of its 
deeroi' and tlie date fixed by the decree for payment until realization. 

2471. In considering the reasonableness of stipulated interest, law 
makes a distinction between an adult mortgagor and a minor acting through 
his guardian. A person siii fjeneris is allowed to take care of himself and 
it is only when ho is shown to have been overreached, or his contract savours 
of a hard bargain induced by undue influence that the Court is at liberty 
to interfere. (§S 2498—2509.) But in the case of a minor this rule is 
reversed. For it is then for the creditor to shew that the rate of interest 
charged is one of necessity or of clear expediency for the benefit of the 
minor s estate,<2) in the absence of which the Court will allow only interest 
at the ordinary rate payable on loans on good security.O) If therefore a 
mortgage bo executed by an adult as well as a minor mortgagor the Court 
will in such a case have to allow interest at a varying rate, at the contract 
rate against the adult and the normal rate against the minor, in other 
words, the adult mortgagor cannot take advantage of the reduction made in 
the case of the minor. 


Where the mortgagee stipulated for j)ossession for u fixed term in lieu 
of interest, but there was no clause as to interest payable in case of non- 
possession, the Court held the security to be good only for tlie principal, 
and disallowed all interest holding the mortgagee to have no right to interest 
on his failure to take possession.(W 


2472. The mortgagee is not entitled to interest, if he enters on posses¬ 
sion of the mortgaged property, unless he is able to 
Stoppage of in- account for his possession. So where the mortgagee 
***®*^* acquired the equity of redemption and thereupon posses¬ 

sion, he was held disentitled to interest on his mortgage money as from 
that date, on the ground that holding as lie did the dual character of mort¬ 
gagee and owner he could not claim both possession as w ell as interest; “ It 
is only his mortgagee-character which can support his claim for interest, 
and it is only the status of full owner that can justify the enjoyment of the 
profits by hinr He cannot simultaneously enforce bis rights in both 
capacities. The Court finally set off the profits against interest. 


2473. Post diem Interest.—The mortgagee is ordinarily entitled to in¬ 
terest at the rate stipulated in the deed till the date fixed in the mortgag®' 
decree for payment.He is also entitled to recover reasonable interest 
from that date till the date of realization.(®) Where the mortgage-deed is 
silent as to payment of post diem interest, and there is no express provision 
pointing to the view that post diem interest was not intended to be paid^ 


(1) Achalabala v. Surendra Xntfi, 24 C. 
766. 

(2) Ounga Pershnd v. Mahurani Bibi, 11 
O. 379, P.C. 

(3) Abhiram v. Mukunda, 5 C. L. J., 34 
/648); following Hurronalh v. Bimdhir 
Singh 18 C. 311, P. C. 

(4) Abiram v. -l/uiaarfa, 5 C. L. J., 542 
(549). 

(6) Mahadaji v. Joli, 17 B. 425 (428). 
(0) Satnamin v. Ckowdkuri, 27 A. 313,; 
14 C. L. J. 600 {500). 


(7) Tarachand v. Brojo Oopal, 17 C. 

N. 457; 18 I. C. 717; Trknil v. Surendra; 
5 Pat. L. J., 598 ; 58 I. C. 223. 

(8) Prayag v. Shyam Lai, 31 C. 13.>, 

Ranie.tivar v. Meddl Ho/isein, 26 C. 89 
P. C. ; Maharajah of Bharatpur 
Kamio Dei, 23 A. isi, P.C.; Commemol 
Bank V. Allendrulayya, 23 ®37j -Sow- 

nathan v. Su-amiappa, 20 51. 170; dis¬ 
senting from Kriehnasiromi v. Srinivasa, 
11 7. 
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intoi-est .s not to be charged after the due dab , it‘.u!,v'“ i'l’rb,':'el d;'.',,.,!'i.'J 

of a eoutraet,(« but in auch oaae interest /,„.d e;::;;;;r, ,.J ‘’'ir'for 

inoiv than SIX .years after the date Hxed for navnieut »«' lint i,. \ i . 

ease il has been licld that, where the luortjlaKur Imviii l„ i I,; i J 

eoines into Coui't indsting on his equitx to r^l:; l"; ’ 1 

to the moitgagee by paying all arrears of interest, and not me v ' those'd. e 

m respect of six years before the action.(5* An<l here tb,- xtin..i f i 1 

IS pnma faac, but not necessarjl.v the measure .>f tlu’ d nn-,., (ef'.’l 

the Court has then a discretion in awardin- less ir llu- '<tii.nhi 

sla.wn to be unreasonably excessive. stipniated rate is 

2474. A stipulation to pay inter.-t ai a certain rate per mensem without 
spee.fying tbp,enod up to wbu-b the payment shall oontinue must be 
c;<.nsln.od in favour of payment until Hlial .liseharge and no. onlv up to tin 
date hxed in the mortgage-deed for repa.Mnent. There can he no doubt 
hat ordinarily such .s the intention of the parties, and effect must therefore 
1 h> given o it. unless indeed there is something on the face of the S’ 
inent or elsewhere to negative snch construction.(h But this r,,]^ ,elT;M 
applies only to the cou.struction of u contract has no application to a decree 
he cons ruction of which must be guided by a wholly different princiil^ 
tl.ougli there are cases m which this distinction appears to have been oVe!-’ 
hKilced And so where a mortgage-decree provided for pavinent of interest 
rom the date of the decree till the date of payment, i, was held la there 
hemg nothmg m the law to prevent interest at the ratv stipulated in a 
bond being docrcod up to the date of actual payment, the date of pavmcnt 
nnist he held to mean the date of actual payment and not the last dai- Hv.vl 
for payment in the deerec.(e) Tnclec-d. as observed bv the p'ivv Coune 
liie object of fix'ing a day for payment by Ihc mortgagor is for tha nurnose 
of assigning a dehnitc time at which the mortgagor s right of redPmnfuL 
;o cc„.c. aud tho mortgngo..s right lo fc-oclo.T ov .oil if to uUuchTud ”„„t 
for the purpose of staying the p.OTmont of interost. ’'(91 But a diflo'ront 

th.-it after tl^ day fi xed for pay ment, or on the passing of the decree as 

H A. 3111. IMJ. ; Mu/iurajal, oj Bharatpur 
V. Bam Katmo Dei. 23 A. 101 (J02> Pr • 
BamChamlrav. Davee 12M. 48.1; KrMuu,'. 
fwamt V. SrnnvrtAa. U M. .T R 7. 
RnwfMirar v, Mrthdf 20 

Iffipchftjuf \\ Pantift 1 4 C.P.L.H 

Prasaif. 5 C.W. 

iuKi : foMo^vJng P(ffneHftu'<tr v l/r/i^// 

"il"/; v.';v,S 

21 A. ici' f'b 

(0) M,i/.^,raja nj Bharatpur y, {ff,,,; 
hauuo Dei. 23 A. 181 (102). P.O. ; ..pprov- 

oJ,**,- V. rail Katraiu. 2] \ 

301 F.B. ; overruling Amolah Bam y 
Wu/o A«ro,n. 15> A. 174; rcanfirmed in 
iSaiufttif Singh w AmoIoI: Pa»t^ '2S A. 

•C'. 


(H Malhiyu/jpa Pivhft/ A^'/iun (11)15) 
W. N., 215 ; 28 I. C, 19o ? Ohont<ti/t/<i 
V. Papai/f/a. M. 534 ; riissontinp: from 
roufrn in Motf Shtgh v. Paniohari^ 24 C. 
9!>D: r/., Mathura Dan v. Paja Kariuder, 
10 A. 30 PX\ ; P^ridft v. fUuuja, 20 M. 
119; SaraVi Ham Jog^mlru^ 25 C. 240 
(248). Allahtthad Banh v. Sura) Kuar 1 
O.Xj.J.. 544 ; 20 I.C. 177 ; Kali Prasad v. 
Mh l. Yamn Khan 0 O.L.J., (]00; ,54 T.C* 

(2) Act XXXII of 1830. 

(3) Siwas Pam v. (^dit Karain, 13 A. 
330 5 y/fVT/init V. Appalu, 22 M. 330: 
Saunadanappa y. Shivbavau-a, 31 B. 334. 

(4) Maihura Das \\ Puja Karindrr, 9 A. 
30 P.C.; Mot I Singh v. Pamchari. 24 C. 
099. 

(6J DingU v. Coppen. [1899] 1 Ch., 720. 
(0) Chajmol Das v. Brij Phukan. 17 A. 
511. P.n. ; Pnkhar Srifia-I r. f^dP Xarain, 
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the case may be, the rights of the parties under.the contract become merged 
in the decree, and that afterwards there is no more reason for giving interest 
at (lie contract-rate in the one case than there is in the other.(^t And this 
is u view which, though not followed in other cases of the same Court,(2) 
would now appear to have received the imprimatur of the Privy Council. 


2475. The period for which interest post diem may be recovered is, as 

stated before, six years. This view of the law maintained 
recoverable^ P®riod Privy Council, and based upon the claim to interest 

giving recurring causes of action, has overruled a number 
of cases, in wliich it was formerly held tliat in such cases unless the' suit is 
brought within six years from the date of default,(^) no interest for any 
period after the breach of contract could be recovered.(5) The Privy Council 
seem to have, in holding that six years’ interest is recoverable, left the 
(juestioii as to whether the interest so allowed is or is not a charge upon 
the property still open, although the latter part of their judgment seems to 
indicate that the interest is to be looked upon as a charge upon the mort¬ 
gaged property without the payment of which it could not be redeemed. 
If the latter view is correct, then Article 132 and not Article 115 or 116 
should apply, and the period for which interest could be claimed would be 
12 years and not only six as provided by the earlier sections. 

f 

2476. In this country, however, the High Courts arc divided 
on this point. In Calcutta while the majority of the Full Bench 
liave, upon the authority of the Privy Council cose(®> before re¬ 
ferred to, maintained Article 116 to be applicable, the minority 
consisting of Trevelyan and Banerjee, JJ., have held Article 132 
to be applica’ole; biit all the Judges have concurred in regarding 
interest to be a charge on the mortgaged property.C^ The two 
learned Judges wlio formed the minority of the Full Bench, had also pre- 
viously expressed themselves to the same effect in an earlier case,<8> which 
has been followed in Madras.(9) In Bombay in a caset^O) decided before (he 
Privy Council case before-mentioned.it was held that Article 132 would 
govern such suits, but the facts of tliat ease were different, for t)icre the 
bond stipulated for payment of interest annually, but it did not say how 
long the mortgagor was to go on paying. The Madras High Court has 
followed Calcutta,(^ 2 ) while the .Allahabad High Court has held that the term 
“ interest ” as used in the sections means only stipulated interest, and that, 
therefore, interest post diem allowed by way of dnnuiges does not create a 


(1) Commercial Bank v. Ateendrulayya. 
23 M. 637 (642); distinguishinu Jlameshu'ar 
V. Mehdi Ha^an^ 26 C. 39, P.C. 

(2) Namburi v, Saladi Papiah^ 10 L, 
J. P,, 101. 

(3) Sufidnr Koer {Rani) v. Rai Sham 
KrisheUt 34 C. ISO, P. C.; distinguishing 
Maharaia of Bkaratpur v. Rani Kanno 
Dei. 23'A. i81 (192), P.C. 

(4) Under Art, 115 or 116 of the Limitn* 
tion Act (XV of 1877>, 

(5) These cases are— Ondri Koer v, Bhu* 
haneswnrif 19 C. 19; overmled in JUoti 
Singh v. Ramchari, 24 C. 699 (703); 
Bhnqimni v. Darj^oo; 11 A. 416; Mansab 
V. Oolab^ 10 A. 85 ; Narindra v. Kindi m 


Husain. 17 A. 581 ; Badi v, SotHi. 18 M. 
257; Thnyar \\ Lakshmi. 18 M, 331. 

(6) Mathura Das v. Narindar. 11> A. 39, 
P, C. • 

(7) Moti Singh v. Ramohari. 24 C. 699, 

F. n. 

(8) Bikrumjit v. Durga DynJ. 21 C. 274, 
(P) See post. 

(10) Ff/Ao6n V. Vigneshusir. 22 li 107 
(decided on 24th March 1896). 

(11) (The Privy Council case w/ia de<*ided 
on 31st July 1396). 

(12) RamaReddiw Appaji. 18 M. 4S2; 

Brij Bhukhan Krishna v. VaradarnjulUf ib.f 
338, note. v- • 
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charge upon the mortgaged property- and wliiel., when allowed. iin,bl he 

recovered onlv m the manner provided for the execution of simple mone\ 
decrees.* 

2477. Where a pail, V is not entitled to interest, but is entitled I,. 

damages for the acts of the debtor tvhich have deprived him of the u-e ,,l 

the money, he may recover damages in lieu of iuterest alUtough he .'id imt 

expressly chum daiuages,<2> But in such a case, too no nnire th "iv 

.voars .nterost pr.or to the mstitution of the suit cau be- recovomd Tl 

reee.pt «t mteest up to a certain date at one rate of interest does not 

jiinoimt to a. uaiyor of any higher rate of interest to which under the terms 
of the contract the creditor may he entitled.(<) ^ 

2478. Where money is advanced at interest and part is taken bv ihc 

bonouer m tlie shape of a bill of exchange, letter of credit or other neon i- 

ah e intrument. the ordinary presumption is that interest on that pait n.ns 

only from the date when the borrower obtains the money secured hv A 

mstrnment. But if the parties so iulend. the inslrunmid^ium i"' .c^„L i ‘‘l 

as the equivalent of cash paid at its doliveiy, in whieh ease intere^ i 
commence to run from that dnte.(5> imeiesr will 

2479. Compound Interest.-Kii.e- eoutraels are to be enforced 
according to tlie.r terms, ,t folimvs that stipulations as to the pavment r t 
compound interest cannot he avoided in hnv.tw p'or i„ the vmds o* ' 
Privy Council ■'the condition of treating interest“s prtaLal so 

cany interest if it were not paid by .a date mentioned in the^wnd is ius? 
as nnich ono of the conditions of ^ li 

therein.■•(7, But in the al.^ltc of slipulalio°''nf. conipo^d m 

awarded.m since 11,ere is no presumption in favour of eompo un^ nfem 
nnn which cannot he made even fmm fKr. mtei<*x,, 

"" ■‘Stipulation in a mortgage iVSes^/i^re'"^''’ 
able. ( 10 ) Compound interest is calculated frnni the date when de3r^' 
made m the payment of interest according to the agreement ^ 
absence of which interest is presumed to accrue due from dnv m% 

Although a stipulation to pav compound interest is as a rule not i 
there may be circumstances when the Court will interfere to .edn ^ 
fo disallow it. (55 2498-2,5001. Bu, a .merriWav^L he Tar""o/Tim’ 
creditor is not such a circumstance. Xor is the mere fact that^^ rAf 
was m urgent need of money in itself sufficient to raise the presmnT on 


fl> S'irhi.hti V. Khn'lim J7 A. 

r»Rl fovoiTiilefl as to oHiar points in Mothum 
Dan V. Xarimlnr. TO A. 30. P. O.); fol- 
nwerl in Rikhi Ram v. flhfn Perthnif. A 
31 ; diRPentinT from Rikramii v. Dual 
Tewari. 21 C. 71. 

(2) .Taatnhitr Ohafthtinm. -O f*. \V. N.. 
Soft : LaUa Chhaimal v. Rrii Rhukhun T^V 
22T. A.. 100. 

f3) Art. 120, Soti. TT. T/imit>)tinn Aat. 

(4) SMhaiunr v. Krinhnienqnr. 24 M. 00. 

(5) yiM, Akl'ar Khan v. Kanturchand, 
2. N. L. R.. 170. 

(«1 Oanq'i Prrnhnd v. Thn T^nd Mortqaqe 
Rank. 21 C. 3fi0, "R. C. Rurtm'Narain v. 
Joqemlrn Narnin, 20 C. 3fi0, 

(^1 ^er T^ord Robhouas in fJan/ja PertJutd 


‘"(o> iutcTA:. "’S*’:., 

.. I- f 14) . V. TfowiiV. 28 T3 t377l . 

follomne Oanqn Perahnd v. ThaTald 
MmoaqP Rank. 21 C. .Iflfi p c Jl, 

^^10) Kariumma, v. Madhava, IT Jr.I...r.R. 
(11) S. 30, finic* 


1070 


TIJANSFLR OF PROPERTY, 


[ 0 . 34, r. 2 


lliai the cT’ediior took iiiifaii* advantage of his necessity so as to call in 
the nid of the t'oui't.O> 

2480. Tlir ijULstiou. whether compound interest was stipulated 
lor, is rt question of construction, in which not only the covenant 
hut the context would have to be looked at. Thus, where in a deed the 
iiuiitgagor after liaving stipulated to pay compound interest, which was to 
t-ome out of the usufruet of the property placed in possession of the 
mortgagee, jn'oceeded to provide for the payment of any deficiency by adding 
we will pay it with interest at the rate mentioned above at the time of 
redemption ” the Privy Council held that the iutei'est on the deficiency must 
be held to be paid at the compound rate, since the latter clause must be 
taken bo be only a concise way of bringing into application the earlier clause 
as to the payment of interest.A promise “ I shall repay in three years 
the aggregate amount with interest at I per cent, per mensem, addiog 
interest to principal once in twelvi- months and take back the document, 
fn default you are entitled according to law to recover from the hypothe¬ 
cated properties the amount accruing at 1 per cent, per mensem for the 
outstanding fjeriod. ”—must be construed to mean that compound interest 
was payable until realization, not only at the original rate of interest but 
also at the enhanced rate. Such clauses are interested for the benefit of the 
mortgagee and their rational construction appears to be that the stipulation 
as to enhanced rate does not nullify the covenant to pay compound interest 
if once stipulated and not expressly provided against.(3) Where there is 
a stipulation both for enhanced and compound interest in case of defau , 
it is competent to tlu- (\>urt to disallow interest at the enhanced rate as a 
nenaltv, but that does not implv that compound interest is also to be dis¬ 
allowed or that the Court should not decree instead of 

reasonable comiiensntion not exceeding the amount nrinoinal sum 

.1 stiiHilated fo'r the payment, on a specified date, of 

Lo,., together 

i;;tlmenrtt fpro'd^"^ whole amount of principal then due 

was “Scome payable, together with interest at the rate agreed and com¬ 
pound inte^e^b at the rate of 24 per cent, per annum on he whole amount 
It was held that it was for the Court to consider whether an addition of 
<) Dcrcent was an unreasonable sum to allow by way of compensation for 
the non-payment of principal: the stipulation for payment of compound 
interest bein" i*egarded as compensation for non-payment of interest alone 
and not for non-payment of prlnoipal.O> 

2481 Rule of Dam-dupat.—The doctrine of Dain-dupat is intrinsically 
a rule of Hindu law, and was thus stated by Manu: 

151 interest on money received at once, nor montli by mouth, or day by da\ 
as it ought, must never be nmre than enough to double the debt, that is, 
more than the amount of the principal paid at the same time ; on grain, 
on fruit on wool or iiair. on beasts of burden, lent to be paid m the ^e 
kind of equal value, it must not be more than enough to make the debt 

quintuple.” __ 


’ (1) Ume/ih Chnixlra \\ Gclap Lai, 31 C.. 
243. 

(2) J'awnhir V. Somealuvar, 2S A. 225 
231). P. C. 


(3) Ramanathan v. .Yt/r Muhamad, 11 
M.L.J.R.. 1S3. F.n. 

(4) Annamali v. Veerohhadrom, 20 SI- 

111. 
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•• 152 stipulated interest iK-youd tl,,- legal rate, and difle^m ... 

lender is entitled at most to five in lunidred.di ' ^ 

Tin. rule iof u time servc-a the purpose of the Vsurv |:.us of we-l. rn 
eouutnes and though u has uow hut a limited operation;!, still ..btain. i.! 
favour ol the Hindu deb^r,(-) jn the Presidency of Bombay aii.l within tie- 
ongmal jurisdiction of the Calcutta High Court.(^^ and which limit. ,■ 
arrears of interest recoverab o at any one time so as no, .-xceid tin- 
prmcipa t-emainmg due at- the tmu-.c^* The rule can only lie enforc -d .. 
he ore s ated when the debtor is a Hindu. A Mahomedmi del.tor c-.mu 
enforce the rule agamst h,s Hindu creditor.(S) nor can a Ilimlu debtor ay, 
himseU of It agamst a non-Hindu creditor, hut it has been held that uluTe 
he Himhi mortgagor disposes ot h,> equity of redemption to a Mahonu d u. 
the rule would apply so long as the equity was in the hands of the Hind ' 
the ordinary rule as U. interest prevailing from the date the Mahom.^m 
acquired his interest.(6^ But wheiv the original .lohlor was a Malmn e a 
and his rights were assigned to a Hindu, the rule of Don,.,hip,U would not 
app y. since the assignee ua. not personally liable, and the .Irigimd Mn 
medan debtor liavmg charged thr h..nd with a debt, he could not hv ,m- 
assi^mcnl prejudice his civdit„r -r reduce the amomu. due to hiin «or 
could he by assigiimg hi. land lo a Hindu five it from any ehap^c that 
existed on it at the <late of the a>Mgmneut.(7) Tt was, ho^x-ver rnmlicrl 
in the case that if the Hindu a»ignee had consented to sell off the nroneriv 
or \yhere personally liable, the rule would then liave been applic ihlo Th 
doctnne has no application when- an aci-ount of rents .-,nd proHis'ha.' to ul 
tahen, as where the mortgagee i. in po.ses.ion. ami does not lake tlu- rents 
anil profits in lic-u ot the whole ..r part of the interct (8, Xor do.' tl ^ 
rule apply where there is a liahili,y to keep accounts, although accounts'mnv 
not have been actually kept.<8) >mc.* ,h.' rule is confined only lo this iJ, v 
oi fhe sinnc Innr ml.ivst in ainoim, givater tlian the priiicinal emn,.t K.' 
recovered.Hence, if the principal remain outstnncliug and th.- iuteiv fc 
he paid in smaller sums than the amount of th.' i>rineipal moncr fherf» {= 
no limit to the amount of interest which may b.- tlius received ■fiv ,., ^ 

-to time.OD In other words, all that the rule jirohibits is tlmt the credimr 
may not recover more than double of the amount at any time remainin.^ \u7 
as on the last balance struck. He is not prev.'iited from recovering moiv 


(1) Inst., Chap. VIII; sec also ^layuko. 
C'lj. V., e. 1, cl. 7. The rule os to Jjam- 
flu pat has boon enacted in certain local 
rogulatious, the words of which must then 
supersede the common law rule on the 
subject {cf. Reg. ITI of 1R77, s. 33, Ajincre 
Laws) which restricts tlie rule only to 
casee in which payment of money U on* 
forced by the mortgagee and not- where 
the mortgagor seeks to redeem ; Xemirhanfl 
V. Radha IJallahh, 26 A. 354. 

(2) Dawood Durveshda^ v. Vulubh. IS 
B. 227 ; Hari Lai v, Xazar Jeyram. 21 B. 
3S; Sundarnhai v. JayavaiU, 24 B. 114 
(lift). 

(3) Dfcn Dyal v. Koylufth, 1 C. 92; 

Suryja v. Sirdhari, ft C. 825; Het Xf/rain 
*v. Ram ihof 87 ; Xobhi Cffituthr v. 

Rotii^^k Chuffder, U O. 781, F. 13. 

(4) Dagdu^rt v. Ram Chandra, 20 B. 


'111. See this case p.Nplnined i,, .Y//>,-.»cr. 
»vanji V. Laxman, 30 B. 452. 

(5) Hart Lai v. Xazar Jcyram, 21 B 
(Ct) Ali Saheb v. ShuhjL 21 B. 

III 21 li. OR. 

(») Uopal V. ftfiuffaram, 21 B 7*^1 K u 
overruling .S/a i v. Ke.J.avrov, ih B- 

; followed in Dhonds^f v. Rani B« 

i>. n.\^. It., i9(): v. *SW/>v/jV o 

f: ^ *, Balirhhua y. Har oi^ind, 

J«> n. : •Sundarahf/i v. Jayravou, 24 B 

11 4. 

,a) DImuxU V. liocji, 22 B. ftO. 

(10) Cokbroolc s Digest, T. p., an • Xohin 
( huiuhr V. Romish f*hunder. } \ C\ 7g| 
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Ihati thi' <luul>li‘ of what he has actually lent.t^^ The rule does not forbid 
till' coiivi rsion of iuterest into capital by subsequent agreement. Nor does 
it preclude rccovcrv of interest because the principal sum lent has been 
paid oft'.'■2' 

2'182. It is moreover inapplicable unless there is only an account to 
lie taken of principal ainl interest due on the mortgage, and no account of 
retits and profits on the other side.(*> If therefore there is a running 
acc'ount of rents and pr(.>fits received by a mortgagee in possession, the rule 
inapplicahh- unless there was an express stipulation that the rents and 
profits are to be taken in lieu of a fixed portion of the interest.It would 
even seem that where according to the terms of the mortgage-deed an 
account may he taken, in t)ther words, if there is a liability to account the 
rule wouiil cease to be applicable.(5) 


The rule has been held to apply equally to cases where interest w’as to 
he paid in cash or grain.But it does not regulate the award of interest 
discretionary with the Court as under section 34 of the Civil Procedure- 
Code.nor wonhl it apply if it w'as not applicable at the time when 
the (lecree became final and binding.But in taking the account the 
rule is a[iplied to the interest accruing on the mortgage-debt, both previous 
to and (luring the six months allowed for redemption, notwithstanding the 
decree hut tlie rule would prevent the allow'ance of interest after it is m 
amount e.pial to tlie principal.(9> But in a more recent case it lias Ijfen 
held that the rule exists only so long ns the contractual relation of debtor 
•ind creditor exists,, and not w’hen the contractual relation has come to an 
end by reason of a decree.(W According to this view the rule does not apply 
to proof «‘f a claim in insolvency as it amounts to a decree; ns also because- 
it lias been the uniform practice of the Court not to apply it in insolvency 
proe(‘dings,iii> 


2483 Tlie rub- as a provision of Hindu law was never applicable to 
tlu. innfussil of Bengal a'though a similar rule was enacted by Bogulation 
XV o but since the lutte? waB cepenled by Act XXVHI of 1855^ the 

■cBult Il ls l.ccu tluil while in Caleutta the rule reiimms unaffected by the 
.pe il it tlu. iisiirv law, in the niofiissil of Bcngal<«) no mmilnr rule is now 
u force <'« Siiiiiliirlv, in the Madras Presidency where also a similar rule 
■ns enacted bv lleRuliitioii XXXTV of 1802,(t« no such rule now exists and 



(1) SuknM V. Bapu, 24 B. 305. 

(2) Nusaerivanji v. taxman, 30 «. 58^. 

(3) Uaraynn v. Satvaji, O B H. U R., 
Vfisndeo v. Bhayvan, [18^8] ts.F.o.f 
Doji V, Dnjit flSTS] B. P. J** 74, 

(4^ Shankar v. Babaji^ [18811 B. P.J., 
201 ; Rango v. Balaji, [1886] 76^ 

(5) Dhond v. B.P.J.. 202. 

/fit AnandRaov. Durga Bai, 22 B.'7Q\. 
7 ST 209 f Aet XIV of 1882); 
oLLhel V. Sajvi:22 B. SB - Lall Behanj 

Dutt V. Thacomoney Daigee, 16 «.•. »«. 

and see Buggohan v. Pratt 

Coamaree, 23 C. AOS. nofe : Kanaye Lai v. 
T^ftU 23 C. 903, note, 

(ft) Bam 'Kanye v. 

840 ; Nnrayan v. Maman BP I. C. (N) 121^ 


(10) In T6 Hari Loll MalHck, 10 C. W. N.> 

884. 

( 11 ) Th. 
fl2) S, L 

(13) Ram Lati v. Harnn CAamfrer, 3 B.L* 
R. (O.C.), 130: Bahma v. Ktman, 7 B.H. 
O.R.. (O.C.), 19 ; Khvaal Chand v. Ibrahim, 

3 B.H.O.R. (A.C), 23 ; Kadrari v. Atmarnm- 
that, ib., 11 (18): Pom Connotjv. Johvr 
LaU, S C. 867; Bet Narain v. Ram 
Dein, 9 C. 871. 

(14) Surjya Narain V. Sidhary Lai, 9 C. 

825; Deen Dayal v* Koytas Chvndeff 1 C. 
92; Nobin Ohunder v. Romesh Chuyxdeft 
14 C.*781 (788), RB, ^ . 

(16) S. 4; see KQkarlap%^i r, UppatopaoK 

4 5* • 
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since the final repeal of the Regulation by Act 11 t>r IHOU.O) tin- rule Ims 
also ceased to exist in the United and other PrtA’inees ti> wliieli nm- «)r ilu- 
other Regulation formerly applied. 

2484. In Bombay the rule of Dam-tinimt has lu-eii held In remain 
unaffected by the enactment of this rule and tin- 'Pransfri- of Property 
Act.(^> but in a Madras case it has been held that the Hindu ruU- of Ihim- 
iiitpat has been abrogated in respect of mortgages governe«l by this Act. under 
which the mortgagee is entitled to a decree for interest at the rate con¬ 
tracted for.<^> It is conceded that the rule is in the Indian Uontract Act 
saved by the words excepting the performance of a pmmise if it is excused 
“ under the pro>;isions of any other law.’ ts) But it is contended that the 
provisions of this section and of section 88. are nunv stringent and are not 
saved by section 2. clause (<i), and that the rule must be held t«» have been 
abrogated.But in taking this view the Court appeai-s to have over¬ 
looked the provisions of section *1. which in rcganl to contractxial matters 
suhordiuntes this Act to the Indian Contract Act, and the effect of which 
should be to leave the rule intact, if it is saved by the Indian ('ontract Act, 
as in fact it is. 


2485. The rule of IJiini-<hipnl' may then he said to be subject to the 
three following fundamental rules: — 

(1) The ndo applies jn all cases as between Hindu debtors and creditors, 
both in respect of simple ns also of mortgage-debts. 


(2) It does not apply where there is a liability to account, as where the 
tuortgagj-e having been placed in possession, is aeeountnble for profits 
received by him as against the interest due. 


(3) But it applies if the profits are by the terms of the bond received 
for only a portion of the interest on the mortgage-debt. 

2486. .\part from the rule of Dam-dupot. reference is sometimes made 

to other texts of Hindu law ns ordaining the curtailment of 
Hindu interest. These texts, however, all relate to the personal 
gruttdson. liability of tin* son or grand.son of the debtor irrespective 

of the existen^'e of assets.The contrary was no doubt laid down in a 
Bombay case.^^l but the report of this decision does not give any reason for 
the view adopted, and its sovmdness is questionable, and has been questioned 
in an .Mlahabad case, in which the rule is rightly held to be inapplicable to 
secured debts.O®) .\nd its application to even unsecured debts is 
problematical. 


(1> Anuaji V. A M.H.r.R., 100. 

(2) Sfuobart v. Dhnree, IT » 

104. 

Jeev^nhm v. Mftnord/M, 12 Boro. 

L. R., 092. 

(4) Modhtca V, Venkntnramanjulv, 20 

M. 002 (070, 671), conira. 

(f>) S. 37, Indian Contract Act, r/. also 
Proambla of the Act. 

(0) Madhwa v. Venioiaramnnjulu, 20 
M. 662 (670, 071). 

f7) Sundara Bai v, JayawarU, 24 B. 114. 
(8) Naroda, a. 33, Sacred Booka of the 


Easl, op. 41. 42: Virha#:|)atJ: /t.. p. 328; 

The father’debt, on being proved, mn5>t 
l>e paid hv the sons as if it woi'e their own ; 
th^ grandfather’s debt must he paid by 
his son’s (sons) wihout inUrent [Katya^ 
yoM al>»o says that ‘‘ a debt of the grand, 
father shall be paid hy his grandsons 
tmthou/ itUere^f ” Colebr., Pig.. Vol. p. 207 : 
Bk. I Cl>. V., 197. 

(9) J^arnMmharnv v. Krishnnrov, 2 BH 
O.R., 64 

(10) Laehmnn v. Khunnu LaL 10 A. 

(P. B.). 
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2487. Penal Interest.—A sti|nilation f*)r iiiierest would be void if it is 
«! 74 p t <>buoxious to the provisions of section 74 of the Indian 

Act, Contract Act. Such a stipulation being deemed to be 

inserted in fvrroreui in contracts to insure their due per- 
lul■i:l^Jllce and penalize their breach the Court looking to the intention more 
than tlu- form, relieves the mortgagor by limiting the relief only to a fair 
coiiifiensalion for the l)reach. The stipulation by way of penalty may 
assume any shape or form, it may j>rovide for the payment of damages or 
cumpeusation for the breach of contract or covenant, or it may be what is 
more usual—a covenant for payment of interest at an enhanced rate in case 
of failure to pay the interest primarily fixed when due. 'J'he enhancement 
may, again be agi*eed to take effecJ retrospectively as from the date of the 
ileed, or it may commence from the date of default. In the former case 
the Courts are agreed that whatever the enhancement the stipulation is 
necessarily penal as the Privy Couuei! observed: “ The Indian Courts have 
invariably held that when- the stipulation is retrospective and the increased 
interest lains from the date of the l)ond and not merely from the date of 
liefault. it is always to be considered a penalty, because an additional money 
payment in that case becomes immetliately payable by the mortgagor. Their 
r.ordships accept that vieu- tif the statute.It was unnecessary for their 
J.ordships to discuss the effect of the stipulation as to increase of interest 
running only from defaidt. liven in the former case though the stipulation 
is penal, it does not follow that the mortgagee should not be awarded a 
reasonable compensation for his breach of contract.t2) This and the other 
allied questions of penalty depend upon the intei*pretation of section 74 of 
the Indian Contract Act, by which the legality of all penal covenants must 
be tested. These may not only provide for (/) interest at enhanced rate 
either (a) retrospectively from the date of the mortgage or (b) prospectively 
from the date of default : (H) they may also covenant for the payment of 
interest only in case of bivncli no interest being payable before, or (iji) they 
may provide for the payment of a s\im (kf) specified or (b) unspecified as 
compensation. Then again (»r) the stipulation may provide for interest at an 
enhanced rate os a substantive part of the contract, allowing a stated 
reduction in case of punctual payment. Tiastly (r) other covenants may be 
devised fo circumvent the rule, in which case authority inu.st be found in 
the section for defeating them. 


2488. This section of the Act was formerly the subject of much con¬ 
troversy, and the several Courts were by no means agreed 

Limits of penal operation in relieving against penal clauses often 

enhancement. found inserted in mortgages. It has. however, recently 

been recast, and it has been now expressly provided in the explanation added 
to the section that “ a stipulation for increased interest from the date of 
default may be a stipulation by way of penalty. ”<3> Thus, where .4 gives 
li a bond for the re-payment of Es. 1,000 with interest at 12 per cent, at 
the end of six mouth's.'with a stipulation that, in case of default, interest 

shall be payable at the rate of 7.> per cent., from the date of default, this 

is a stipulation by way of penalty, and B is only entitled to recover from .4 


(1) Sunder Koer v. Rai Shntn Krifihe}i. 
34 C. 150 (167). P.C. 

(2) Ib. p. 163. 


(3) Act VI of 1899 (Indian Contract 
Amendment Act, 1899). 
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suck coiniviKiiliuu us the ruuit cuUsi.liT^ ivusnuaklc.t^‘ I'lifiT cun. <f 

course, ke no .|uostion Init tliat an uoivenient in vueli a ease lo i)ay inlm st 
at the enhanced rate from //»< ilnlc of l]ic hoiiil. inst<*ad ol fruni <laU‘ nl i)i 
breach, would he a joilioii penal and wholly unenforceahlc in law th, 
reason lu’ing, that in svicli a case '* an uihlitional niomw j)avineni hecomcs 
iinmediately payable by the niuriua-'or in conse«iuence of th-' breach, an<l 
which is. therefore, a penalty, ilie result heine tlial while a covenant for 
retrospi'ctive eiihancetnent how-litlk-soever must always be treated a- 
penal, tlial for an enhancement from ilie date .if default "tauf/ be penal lii.' 
question in this case being one of fact to be -leci.lod upon the circumstances 
of each ca.-'e. If the enhancement i- tvax-nalik so as t.i lie a fair recompense 
for the d.'htiirs defavill then the t'oiirt w.-ul-l decree it; lint should it he far 
in excess of a reasonable comp.nsatj.-n hut was rather in the nature of a 
clause in lrni>ic„i inserte.l to pemdi/.e ilie -lelitof for his breach of promise 
then the t'oiirt would treat it as sneli, but in so tn-ating it. it could not 
disallow it .'iltogether. but mereK re.Iuce it t<. reasonable proportions rejcctin-' 

the exaggerated claim and alb.wing .a n-as-.nahle stun which the parties 
undnuhledly stipiilateil to give and tube in iM* faiilt. 

2489. Hut the present Act. it must he note.l, takes lor its illustration a 
case where tlie enliancemeiit. from \'2 to 7.’. per cent., is tlagrnntlv 
cx(!essive. The section is. moreovi-r. so worde-l as to leave room for obtaininV- 
enhanced interest, although, no doubt, ilieiv may lie cases in which the 
enhauce.l rate stipulated for is either s,. egregiously high or otherwise so 
oppressive as to call for the interference of the Court in the interest of the 
debtor. The .'ffict of the new anien.hnent is ihvis to modify the law so as 
to make the <pieslion of pemdly oin- of tact t.. lie -letennined according to 
the circumslajiees of each [larticular ease. In this vii-w of the law it coin¬ 
cides with llie view previously maintained by the (.'alcutta and Bombay 
High Courtst^t and overrules tlu‘ Allahabad eases and also some of those 
of tile Madras High C.mrt. The iieii-l -n the Calcutta and Bombay cases 
is lo liold that no coveuaiu to pay enhance.l interest from the date of default 
can bo regarded as per hv penal, unless there is a question of fraud or 
oppression, improper dealing, exorbitant ainoiint. dealing with an ignorant 
person, or the like considerations .'' 

2490. As was recently observ. -l in a ease, increased rale of interest upon 
default iiiaij be a penalty, but it is not n.-cessarily so in all cases merely 


(1) S< 74. ill. (d)^ Indian Contrac^t Ain^ml- 
ment Act (IV of 18(i9). 

(2) Mackhdofih v. (*rou\ 0 C. G89 (093) ; 
Swxgtd TmJ V. Buijitath, 13 (\ 104; Kalku- 
rhand v. Shih ChumUr, 19 C. 392, F. B. : 
overruling Dnijuath v. Sluth Ali. 14 C. 24S ; 
Baid AVf/A v. Stiafnanund, 22 C*. 143: 
R(sfncudfa V. Serftjii/ldin. 2 C. \V. X., 234 : 
Manno v. Durt/a^ 2 C. W. X., 333 : PardAau 
V. Narking, 20 C. 300 (305) ; J^fiOfudh v. 
JVitaran. 27 C. 421 ; Su/idar Kcor (Jtfini} 
V. Rai Sham KrUhen, 11 C. W. X., 249 
(267); 34 C. 160, P. C.; Umar Khan v. 
Safe Khan^ 17 B. 106; N€injapp(t v. 
yanjappUf 12 M. 101 ; Gopaiudn w 
I'fIS M. 175; Rrij Bhukhan 


V. SumiuiUhi. 25 A. lUd. T)'i« view is 
now taken in Abbakke v. Kinbwnntn, 2f) 
M. -ni! (40«}, 

(») .VuH,/«r Koer iJiani) v. /{„! Show 
hn.ihiu, 34 C. lot) P. C. 

{4} Ponihati V. Xarainy. 20 O, 300 (31)0: 
Abtlul V. XrindM, 30 C. 16 (18); 

Khan V. Salekhau, 17 H. 100, F. R. Tin- 
r.jinra in Deno Nalh v. Xibaran, 27 C. 
101. is ovorriiled by the Act. 

(.3) Sunjo Xaraiti v. Jotjfiulra Xaraiii, 
20 C’. 3rt‘>; followed in Pardfuin v. Xaraiwi 

SaUK-ha,:. 

1 1 H. 100. To the same effect in SadJui^heo 
V. hrwhwj, 2 C. P. L. R.. 9 ; follow inu 
S/fn, V. Berk. 32 I.. J. Cli., 682. 
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bc-CHUse the increased rate is an exorbitant one.(i) For it might easily 
Iiappen that for special reasons a sum of money might be at first lent on 
unusually favourable terms providing for the payment of compound interest 
at an enhanced rate, sh.ould the debt be not punctually paid as stipulated, 
in nbich case it couhl not be refused if it does not amount to more than 
a fair indemnity against loss. (2) Indeed, a stipulation to pay interest at 
7.') per cent, is not in itself a peualty<3) though the Court might hold the 
rate to be exorbitant and so calling for its interference.In other words, 
there is no question of penalty where there is no enhancement. Moreover, 
a sti|)ulation for the payment of compound interest on failure to pay simple 
inUuest at the same rate as was payable upon the principal is not a 
stipulation by way of penalty, though its effect may be to generally augment 
interest.But a stipulation by the mortgagor that should default be made 
in payment of interest for one calendar month after becoming due, then 
the principal and interest shall thereupon become due, is presumably not 
pi'iial and would be enforced.Indeed, the question of pennity w.« not 
even suggested in the case. 


2491. A stipulation in a bond that the pn'ncipal shall be repaid by 
instalments on specified date (no pro%nsion being made for interest) and that 
on default of such payments of principal being made, interest shall be 
chargeable as from the date of the bond, is not penal. Even where the 
stipubition is penal, the Court is not to reject the claim Baaed thereon in 
toff), for the plaintiff may not be entitled to recover at the stipulated rate, 
and yet be entitled to n reasonable compensation which the Court should 
assess in each ca6e.<^> But in doing so it would seem to be just and 
equitable to give effect to the stipulations of the parties perfectly under¬ 
stood and freely entered into.”<®> In making good a claim for this com¬ 
pensation, it is not necessary to prove any resultant actual damage, for the 
law in such cases presumes the vdthholding of payment as in itself carrying 
with it loss to the person to wHom such money is due.(9) In Bengal interest 


(1) Per Rampini. J.. in Pardhax v. 
Xarxlny Uyal, 2l» C. 300 (310). (In tt>is 
case the original rate was fixed at 2 per 
rent., it being stipulated that on default 
of paynrjent on the due dote it should bo 
onhonced to fi per cent. This view is now 
held by the Privy Council in Sundnr Koer 
(fffmt) V. Pai Sham Kri>ihen, 34 C. 150, 
P. C.] 

(2^ Appa Ran v. Suryantirayana, 10 M. 
203.' 

(3) Prayay v. Shyam Laly 31 0. 138 
(140). 

(4) SntUh, Chunder v. Hem Chunder, 29 
C. 823 ; Prnyag v. Shyam Lai, 31 C. 138 
(1411. 

(5) Onaga Dayal v. Bnr.hu Lnl, 25 A. 
2fi ; Janki Das v. Ahmat Hussain, 2.5 A. 
159: Ramsshwar v. Rat Sham Kishen, 
29 C. 43 (51), Satish Chunder v. Hem 
Chutider, 29 C. 823. Contra in Mangniram 
V. Rajpati 20 .C. 366; Baidnath v. Shama- 
nand, 22 C. 143, doubted in Rameshtrar v. 
Rai Sham Kishen, supra. In a Bombay 


{•ase governed b>' the rule of damdupat a 
stipxilation that on default of pa^nment of 
any instalment interest at 24 per cent, 
should bo charged from the date of the 
transaction on the amount of the loan was 
held to be penal— Trimbak v. Bhagchand,. 
4 Bom. L. R., 713. 

(61 Yeo Htean Setp v. .45« Zajffer Koreshi, 
27 C. 938, P. C. ; Prayaq v. Shyam Lai 
31 C. 138 (141). 

(7) Rnmeahrvar v. Rai Sham Kishen, 29 
C. 43, O. A., Sunder Koer (Rani) v. Rai 
Sham Krishen, 34 C. 150, P.C. 

(8) Rameshwor v. .Rat Sham Kishen,^ 29 
C. 43 (50), O. A. : Chenna Venkatasami v. 
Peddn, 26 M. 446 ; following Chnjmal. v. 
Brij Bhukan, 17 A. 511. 

(9) iS'wf^a Narain w Praiap Narain, 26 
C. (964, 966); following London, Chatham 
and Dover Railway Co., v. Sotdh Eastern 
Railway Co., S.B. [18931 App. Cos., ; 
see also Denoyiaih v. Niboran^ 4 

122 Wallis V. Smith, 21 Ch. D., 243. 
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at 1 per cent, is usual<'> and in one casp where the amount due on tlu' 
inort^rage-deed for Es. 300 ctirried interest at 0 per cent, per mensem with 
montid.v rests and which swelled the amount in a little over six years to a 
sum of about Rs. 10,000. the Court had no hesitation in upholding the 
transaction, holding that the mortgagor having entered into the bargain 
without any undue pressure or undue influence on tlie part of the mortgagee 
a pleader of position and repute, he could not be relieved of his bargain 
merely because it may be a bard and foolish bargain.(2> But if it were a 
hard liargain the Court would have relieved against it. 

2492. In another case the Court refused to uphold a stipulation for the 
payment of interest at the rate of 75 per cent, per annum from the date of 
tlu' lK>nd. on the debtor’s failure to pay the principal amount in two instal¬ 
ments as stipulated by him.(5) But in another case interest which worked 
up 1o 33 per cent, per annum on substantial security was decreed against 
an adutl mortgagor, though it was reduced to 12 per cent, as against the 
minor co-inortgngor.(«) In Bombay interest enhanced from 2 to 3 per 
cent, per mensem has been allowed.<5) In Madras cent, per cent, enhance¬ 
ment has been considered not unreasonable.and in another case interest 
at one pie per rupee per diem or 180 per cent, from the date of default 
no interest being previously payable, was upheld, and it was pronounced not 
to lie an exorbitant rate of interest.(’> but in Bombay where a higher rate 
of interest is usual.(8) tliis was not permitted.In the Central Provinces 
interest has been allowed to be enhanced tip to 24 per cent, per annum but 
interest at .'iO per cent, \ipon a grain debt was disallowed as being 
extortionate.OO) But 18 per cent, interest is there considered as usual and 
by no means too high.<^b while interest at 1 per cent, is regarded as “ very 
moderate. ”02) Enhancement from 8| per cent, to 37 per cent, was con¬ 
sidered penal in Bombay and so probably it would be anyx\’here.<^3) 

2493. In one case where interest was enhanced from 6 to 12 per cent 

tlie Privy Council observed that ” it was not a penalty, and even if it were 
so. the stipulation is not unreasonable, inasmuch ns it was a mere 
substitution of interest at 12 instead of 6 per cent, per annum in a given 
state of circumstances. No interest can be allowed upon money 


(1) Surja Norain v. PraUtp Naraiu, 20 C. 
055 (002); Miajan v. Ahkul Juhhart 10 
C. W, N.. 1020; Chinan v. Pedda Kondioh, 
20 M. 445. 

(2) Kriahno v. Brojo Noth^ 7 (WV.'K,, 
070. 

(3) Miajan v. ibdal Juhhar. 10 C. \V. N., 
1020. 

(4) Abhiram v. Mukunda, 5 C. L. J., 542 
f54S). 

(5) Oidlabh DaJiM v. Lakshm/tn Da», !4 B. 
200. In Pofna v. OilUJipir, 0 Bom. L.B., 
143 (147). 2 P. C. wan aaid to bo tho 
hiffheftt rate of interest aIlo\rab1e in Bom* 
bay. But thia statement appeara to be 
too wirle. 

(0) Ra$avayya v. Suhhnrazu, 11 M. 204. 

(7) SnnkaraMrayana v. Sankarannra* 
yana^ 25 H* 343. 

(8) Pomn V. OUU^pie, 21 B. 348 (352). 

(0) Jo€hi KnlidaM v. Doda Abhe Stng, 

12 B. 555. In another case interest at 


24 per rent, was decreed on a personal 
seciinty. thoupli the rate was held to be 
the maximum that anv Court should 
allow: Pomn v. OiilexpU, .11 B. 348 (353). 

(10) Dinemnth v. Dharmala, 4 C. P. L. R 
14f. s Narnin v. Bhaguandin, 5 C. P. L. 

108 (wherein compound interest superadded 
to mtorost. at 24 p. c. was disallowed). 

also JnnA-z Prasad v. Moharoi Sinnh. 
3 C. P. L. R., 48; and Anand Pao v. 
Palkrxshfxa. 8 C. P. L. R.. 77 (where interest 
enhanced from 1 to 2 p. c. was dwallowed 
because hut aU enhancements wore then 
regarded os penal). 

(11) Jagmohanv.Tirhnirtrae, OC.P.L.R., 
11 . 


(12) tJarlal v. Paja Oohddas, 12 O. P 
L.R.. 18(23). 

(13) Sajaji v. Maruli. 14 B. 274. 

(14) BaJkishen v. Rim Bahadur, 10 C. 
306 (314). P.C. 
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tbrn^iin^r. ""1’''“''^'';'™!" 'Y '•■ompound interest upon the sum spent bv 
the moitgagce iji protectiug tlie subject of the security.^) 

2494. interest as Compensation.-WI.ere the contract is silent, interest 
br'iu n ;;tlK;i-xMsc permitted by Jaw, in addition to which it mav 

intend ^ i»Hler the Interest Act,(2) which saves all cases in which 
Inu h ^ pijyable before the passing of the Act. Xow since under Hindu 
e-.se Pfyai)le on every de.bt after demand, it follows that in the 

w^v nf gmerncMl by the Jlitakshara. interest may be awarded by 

d<‘mand ^lue I)ut not paid after 

■Rinrln^ Hindu law does not apply unless both j^arties are 

TvioTr , 7 not affect usage.<5) lu other cases interest 

• awaided at the current rate if the debt be (a) payable under a written 

!i certain time; or (c) if payable otherwise, then from the 

(late of written demand if it gives notice to the debtor that interest will be 
claimed from the date thereof till payment, where however, it was expresslv 
agreed that no interest slialj be charged on a mortgage, no interest shall 
be chargeable under the Act. on the ground that the Act having been enacted 
in the interest of the creditor the latter could waive its benefit.W In 
order to establish a case for interest under the Interest Act it is not neces¬ 
sary to prove any loss or damage caused to the creditor. If it is proved 
those interests will be recoverable as compensation under section 73 of the 
Indian Contract wlioiv in a mortgage deed there was no stipulation 

for pajment of post tUem interest, such interest could bo recovered under 
the Interest Act, though the claim for interest by way of damages would be 
subject to Article 110 of the Limitation Act;(®) nor could compound interest 
he allowed.<*) If the debtor voluntarily agrees to pay interest or damages 
on sums used or retained, he cannot be afterwards heard to plead that the 
agreement was without consideration. 


2495. The question, whether a stipulation to pay interest at an enhanced 

Penalty a ques- ^ penalty, is a question of fact, and so. 

tion of fact. whether enhanced rate is provided for as from the date of 

the breach or as from the date of the bond, it is in both 
cases open to tlie t’ourt to relievo a party agaiusi such stipulation if it is 
found to be penal.Hut a proviso for retrospective enhancement is 
generally regarded as penalty which should be relieved against; but a proviso 
for interest in the future cannot be construed in the same light unless the 
enhanced rate be such as to lead to the conclusion that it could not have 


(1) Rishory Mohufi v. Ounya Babu, 22 

C. 228 PC » 

(2) Act XXXII of 1839. This Act ex- 
lends to India the provisions of Ihe English 
Act (3 and 4 Will. 4 C. 42 and English 
c^s on that Act may be referred to as 
aids to construction. Thakur Ganesh v. 
Thakur Harihnr 2(5 A. 299, P.C. 

(3) Sannadanappa v. Shioasaica, 31 B. 
354 (364, 366) contra Subramania v. Subra- 
mania, 31 M. 250. Hindu Law not binding 
in such matter.9 as the payment of intere.st 
at the stipxdated rate allowed though it is 
a hard bargin. Krishna v. Brojo Nath, 
7 C. W. N. 876. 

(4) HajiMusov. HariNur, 1 S.L.R. 179. 

(6) Juggamohnn v. Mnnickchvnd, 7 M. I. 


A. 263. 

(6) iMchmi Narain v. .S'Aef.t Ahdxd, 5 I.C. 
285. 

(7) Seraja v. Pratap Narain, 26 C. 955. 

(8) Moti Singh v. Ramohari, 24 C. 699 
F. B. ; Thayar v. I.akhsmi, 18 M. 331. 

(9) Marshall v. Bengal Spinning and 
Weaving Co., 1 C.W.N.. 219. 

(JO) Ramjiban v. Dhiku Singh, 16 C.L.J 
264; 16 I.C. 246. 

(Ill Pardhan v. Narsing, 26 C. 300; 
Abdul V. Nandlal, 30 C. 15: Prayay v. 
Shyamlal, 31 C. 138 (140); Bhagu'ant v. 
<7o«p<i(i. 1 N. L. R., 9 (14). The rule 
appliac equally as between professional 
money-lenders and agriculturists.— Nandlal 
V. Mt. Radha, 1 N. L. R., 76. 
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beou intruded to be a part of the primary contract between the parties.It 
may be generally laid down as a test that, where the enhancenjcnl would 
more than compensate the creditor, it is penal.(2) Hut a sipulation, that 
the j)riucipal sum shall bo repaid by instalments on specitii-d dates (uo 
provision being made for interest) an<l that, on default of such payments of 
principal being made, interest shall be chargeable as from the date of the 
bond, is not in the nature of a penalty.The cases then pr.-viile for three 
classes of coutingeircios: (i) Where interest being originally payable, agree¬ 
ment to pay at an enhanced rate is made fix>m («i) the date of the contract, 
or (h) from the date of default; and (//) where no interest being originally 
payable, interest is stipulated for on default, or the happening of a i>re- 
meditated contingency. In all these cas“s the trend of the law has been 
t<j uphold the sanctity of covenant unless it he shown to have been extorted, 
extortionate. obtained under circumslances wliich show that there was no 
leal contract between the parties. 


2496. The Amending Contract Act^^i does not touch the latter class of 

cases, that is. those in which there is n<i covenant for incroascil rale of 

interest, and. oven in those cases which it deals with, it does nob enunciate 
any new rule, but only makes verba! changes. Tf the section had extended 
to the latter class of cases, the following illustration would illustrate the 
cj.se in point; .1 undertakes to repay fi a lo.-m of Hs. l.()0(> by five equal 
monthly instalments, with a stipulation that, in ilefault of payment of any 
instalment, the whole shall become <lue, with interest from the date of 
default. The fact that interest is payabU- from the date of default. 

’ in itself render the stipulation oia- by way of penalty,(5) 


tliere is an appeal, the contract is in in appeal. The words. ' or 

which is put in issue in any suit," were intended to apply to cases whore, 
although the suit is not instituted in respect of tin- contract, the contract is 

I •_ • __ ^ mi.^ __ ** ..__ •, 


I* 

V 4V WV .’O* • i V**V ^ V %\J adjudicate 

upon a contract, although the suit was not lu-ouglit <‘itlier to enforce it or to 
have it set aside. 


2497. But.while a stipulation to pay a higher rate of interest in default, 
whenever it is payable from the date of the bond, has been treated as a 
penalty,<’> the sarne result may sometimes be attained without incurring the 
odium'by n stipulation in favour of interest at a higher rate, the same being 
liable to* be reduced in case of punctual payment. 


(1) f’in'ir Khan v. Snh Kh'in. 17 H. 
10IJ, F. B. : Ah>UiI V. Nar.dM, 30 O. 1.1 
(17,18): Prii lihuhhnn D'a/> v. Sami-uthdin. 
2.1 A. 100. 

(2) Thf Pr'>leftor. EndoutnenI A^’oeieft/ v. 
Britcf, 0 B. .T.. 0. B.. 812; Bhohinnlh v. 
Kamtti PerAhnd, 14 C. P. L. R., S3. 

(3) f’hfnuti V. Pedda Kondiafi, 20 M. 


(4) S. 4. Act VF of 1800. 

(5) S'tnkftrannraiffota v. Smtkoranara- 
yaitfi 25 M. 343. 

(0) I hid. 

(7) Knhirhaud v. Shib Chuuder, 10 C. 
302 : Paw’fiu'nr v. Rat Kiahen, 28 C. 

43 (.50); Snuder Korr v. Sham Kriahen 34 
0. 150 P.C. 
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2498. Hard Bargains.— In England the Courts as Courts of equity 
have always possessed inherent power to set aside or modify oppressive and 
extortionate securities on equitable terms, though the interference of the 
tour has been mainly confined to («) cases, in which the mortgagee has 
stipulated for some undue collateral advantage beyond the security for his 
j>nucipal money and interest; and (6) to securities taken from expectant 
heirs, or reversioners, or persons in great straits for inenev, especially if in 
ueak ilea th ( ) J’hey have exercised this i>ower apart from the usury laws 
u It pc a 0 which (lid not nfifoct their jurisdiction. And now* since the 
eiiaeiment of the MoiU‘y-lenders Act, 1900(2) those powers have been further 
‘lehned enafiling them to relievo the debtor where the interest or the amount 
c i.uge( for expenses, fines, injuries, bonus, premium, renewals, or other 
charges is excessive, and the transaction is harsh and unconscionable; or is 
o itnvise such that a Court of Equity would give relief, the effect of which 
IS to unnhle the court to give relief in a transaction “ harsh and uncon¬ 
scionable ” even though it is not “ such that a (’ourt of Equity would have 
given relief ’ before the Act.(3) 

2499* Usurious Loan.—Prior to the enactment of the Usui'ious Loans 
f 1918/^) the Courts in this country did possess the same inherent 

jurisdiction as the English Courts, and their power to interfere with the 
freedom of contracts was circumscribed by the provisions of the Indian Con¬ 
tract Act.(5) The fact that the contract was a hard bargain was not 
sufficient.(6) In order to justify interference it must have fallen within the 
first clause of s. 16 of that Act which requires— (a) that the relations sub¬ 
sisting between the parties must be such that one of the parties was in « 
position to dominate the will of the other ; and (b) he must use that position 
to obtain an ainfair advantage over the other. His consent to pay an 
excessive rate of interest was also evidence tending the same way.C^) 
Where added to these facte the creditor was shown to be the debtor's monev- 
lender and the debtor a blind man under his influence, it was then a case 
for the Courts' interference.(8) Except for fraiKl(8> or undue influence or 
a covenant amounting to a elog(*®) there was then no room for a plea of 
hard bargain in this rountry.(ii> (§ 2509.) 


(1) Croft V. Orahnm, 2 De. G. J. A S. 
156. 40 E. R. 3.^4. 

(2) 63 and 64 Viet. C. 51. 

(3) The words quoted are alternative. 
In re DeJitor, [19031 1 K.B. 705 (710); 
Samml v. Newhold, [1906] A. C. 461 in 
footnote to whirh R. 1. of the Stotute is 
set out in extenso. 

(4) Act X of 1918. 

(6) Dhanipal v. Mnnrftkar, 28 A. 670 
(681) P.C. ; Mnneshar v. Shadi Lol, 31 A. 
386 (392, 393) P.C. ; Shib Dayal v. Sheo 
Oh'ulatn 16 A. 1.. J. 164; lt(4avaln v. 
ArithuJdf 22 I.C. (Mad.) 769; Hantt .4nno> 
pumi V. Swnminatha, 34 M. 7 (10) ; Nihal 
Chatid V. Chilam Muhammad, (1913) P.L.R. 
236 ; 19 I.O. 856 ; Sundar Singh v J3unam 


Singh, (1914) P.L.R. 219; 24 I.C 926: 
JotiPernhad v. Hukim .4?t, (1914) P.L.R. 
73 ; 22 I.C. 528 ; Bnlunki v. Kardpa, (1917) 
P. 135. 

(6) Dhanipal Doa v. Mane^har, 28 .4. 
.570 (.58.3) P.C., Tthaguant v. Onnpoti, 1 
N.L.R.. 9 (12); Jngnanathn v. Babchnnd, 
4 N.L.R., 187. 

(7) Kfumvalu v. Arithtdal, 36 M. 533. 

(8) Bholn Singh v. Kishore Chand, (1913) 
P.L.R., 147; 20 I.C. 8. 

(9) § 2218. 

(10) Gai/adin v. Harhtran. 6 O.C. 267. 

(11) Satiah Chunder v. Bern Chunder, 
29 C. 823 ; Nihal Chand v. Gulam Muham¬ 
mad, (1913) P.L.R., 236; 19 I.C. 866. 
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2500. Ihe loriu hard bargain iiu'ans an uiK'<ai.scit)iiab)(‘ bargaii) 
But as the Privy Council observed even •• an English Court of Kijnitv could 
not give relief from a transaction of contract nierdv on the «uoun(rthat ii 
was a hard bargain,’•(2) Any one. therefore, who claims to la- relieved 
from a hard bargain against which the C.mrt has iiower u> interfere must in 
the first instance show that the relationship of tlie parties to the bargain 
or the circumstances of his case were such as to entitle him m daim 
cxciiptioual protection, except perhaps where the extortion js so ^reat as t<t 
be of itself evidence of fraud. For this purpose the Court may To.;k to the 
reasonableness .)f the bargain, and if it finds that the rate stipulated was 
unci.nscioiiable. exlca-tiouate or grossly exorbitant, it may then modify the 
contract not because it is a bard bargain, but because it must have* been 
'biought about by the exercise of umlue infinence. But in ..ne case the 
Privy Council interfered with a contrael on the sole ground that it was a 
•• hard bargain ’’ and in support of their view they cited with approval thi- 
practice of tlie bbiglish Courts of lupiity in the wor<ls of .Ii'ssol, M, B. 
said: ” ’I'lie point t<i he consulereil is. was there a hard bar‘^ain? 'I'lie 
doctrine has nt)thing t«) do with fraud. It has luwn laid down in case after 
case that the Court, wherever tliere is a dealing of this kind, looks at tlie 
reasonableness of the bargain. an«l. if it is what is called a hard bargain, sets 
it aside. 


2501. 'I'lie ease before tlie.ir Bordsbips. liowever. was one in which the 
creditor stood in a fiduciary relation to the <lehtor, who. a paradanashin lady 
had borrowed money from her own agent, money which he lent her hefttnui 
on ample security at 48 per cent, pi-r aumim. The ease again was decided 
in 188") when the Courts might well have drawn upon the general princi|)b'^ 
of equity, justice and good conscience, but with the amendment of section I'b 
of the Indian Contract Act in the Legislature has indicated the linos 

and limits of judicial interference with contracts, which are presumablv 
exhaustive, exehiding further <-xeursit)n into the uncertain regions of equity.(S) 
At any rate the (’ourts now seldom interfere on the ground of hard bargain, 
iind it may be doubted whether they have jurisdiction to do so on that ground 
alone. But while this is now the prevailing view(^> there are cases in 
which relying upon the general language of the Privy Council the Courts 
liave assumed jurisdiction to relieve debtors of their onerous contracts on the 
ground of hard bargninf^ but of these hitter cases there are many in which 
though the Courts professed tn rc-lieve the debtors of Oieir hard bargains 


(1) MiJiHelon V. Urown, 47 I,. .1. Cli.. 
411. 

(2) Tn Dum v. MnnenUnr. iH A. 

S70 (rm). P. f. 

(3) Suiiti/tri v. Kali 

12 C. 225 (239), P. C.; foUowins Hfuaon v. 
Cook, L. R.. 10 f'h.. 389. (39)1: tall! v. 
Ram Praoafl, 9 A. 74; Minjati v. AMul 
Juhbnr, 10 C. W. N.. 1020. 

U) Act VI of 1899. s. 2. 

(5) Qoktd Mmular v. PudmanunH, 29 C. 
707 (716), P.C. ; Dluinipal v. ManMhar, 
28 A. 570 (583) P. C. ; Chninng v. Whit¬ 
church, 32 B. 208 (212); Bhagwaat v. 
■Ounpat. 1 N.L.R. 0. 

(6) Deno Noth v. Xiharnm, 27 C. 421 
(42.7); Sfitish Chunder v. Hem Chuader, 
26 C. 823: VmeMh Chandra v. Oopal JmI, 

C. 233 (240. 2411; Abdul Kadir v. 


Baijdade. 15 I.C.. (Mad.). 377: WoW v. 
Umnji. 28 B. 371 (370) : r'Wpnnr/ v. 
WhUrhunh. 32 B. 208 (212) : Dtbi S!ahai 
V. f/aia/a Saha!, « 1. (*.. (Alt.) 572: in 
iJhanpal v. Maueihar, 28 .A. 570 (.583) 
P.r.. Lord l^uvcy said : “ Tho .Sul»ordinate 
.ludco was wronc in <k-<idiiie the case in 
accordance with wliut ho supposed to he 
Bnslish oipiitahle doctrine. He ought to 
have ronsidei-ej »hp terms of the nmended 
section only.” 

(7) Kali A'ath v. Tralokya Nath, 20 C, 
315 (321): Kirpfi Pam v. Samiuddiii. 25 
A. 2H4. (280); KalkriMhan v. Madatt hid. 
29 A. 303; Sankar v. Hardao. 3 C.P.L.R., 
11.5 ; hidli V. Pam Pramd, 9 A. 74 ; Madhn 
Kiagh V. Kaxhi Ram, ih. 228 (2291; Channi 
Kuar V. Rup fUtnjh. |] A. 57. 
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still thfiv weiv othiT facts which would have justified their interference 
equally under the provisions of section 16 of the Indian Contract Act.dt 
Similarly cases in wliich the Courts interfere to relieve against a covenant 
fnr enhanced interest on the ground of penalty are clearly distinguishable, 
for they fall under another provision of law (f 2487). 

2502. Tiu sf provisions appear to be sufficiently clastic to meet ordinary 

TDh n hal’d aiul uncons'eionablc bargain in which the 

undue iQflu^ce'^ * Courts do and are bound to interfere. But, in their 

application the Courts have so often drawn upon the 
English precedt-nts that the distinction between the English equity and the 
Indian enactment has at times vanished. Generally speaking, undue in¬ 
fluence' entitling ;i party to relief may be proved ('i) by proof of general 
n lationship which gives one a dominating position over the other and (t’O use 
of such position to obtain an unfair advantage over the other. But if the 
first is present aud the contract appears unconscionable then the Courts arc 
entitled to presume that the contract was unduly influenced. 

2503. Xow. the relationship conferring dominating influence may either 
be (a) where one holds a real or apparent authority over the other; such as 
master and servant, parent and child(2) husband and wife, priest and wor¬ 
shipper. landlord and tenant, or (6) where one stands in a fiduciary relation 
to tile other, as in the case of solicitor and client, solicitor’s managing clerk 
and client but there is no such relationship between a creditor and debtor.^*^ 
(f) Whore the pai’ties to a transaction are not on equal footing, as a person 
possessing normal faculties, contracts with one whose mental capacity is 
tomporarilj' or permanently affected by reason of age, illness or mental or 
bodily distress. This last class naturally bears the closest affinity to cases 
of hard bargains, since exorbitant interest can readily be ascribed to mind 
onfoeblcd by distress, but there still remain cases when it is agreed to, 
through sheer necessity, in which case the section lends no assistance and 
the Court can only offer redress if it possesses additional inherent power 
outside the Code, 'it cannot be argued tliat the two views i«,the end coin¬ 
cide for the power of reduction of interest possessed by the English Courts 
is something wider and different to the power of intervention contemplated 
by the Indian Contract Act. It may be that the two rules may have the 
same purpose in view, but if so they seek to attain it by divergent means. 
But to a certain extent they take a parallel course, though they clearly 
part company as soon as undue influence ceases. 

2504. Law would be no law if it did not discountenance the designs of 
calculating rapacity, and left a party innocent or weak to its own fate. In¬ 
deed the rules of law have always been understood to be subject to tws. 
that’no man shall be permitted to aggrandize himself unduly at another 
man’s expense, and while the Court is justly chary about interfering with 
contracts made by person standing to each other on equal terms, the Court 
will unhesitatingly intervene where the contract bears manifest signs ot 
fraud or unfair dealing. But, as already remarked, the mere fact that the 
debtor was in urgent need of money is not of itself sufficient to raise 


(1) Kirpa Ratn v. Somiuddin. 25 A. 284 
{2SQ) I Balkrishan v. Madan Lai, 29 A. 
303. 

(2) Lakshmi v. Bhoop Laid, 30 M. 169; 
vice versa, Ismail v. Hafiz, 33 C. 773; 


P C. 

{3' Harivalabhdas v. Bhai Jivanji, 26 B. 

689.' , _ T 

(4) Megraj v. Ganga Ba'.sh, 7 A. L. 0., 

729. 
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the presmiiplion that the crunlitor look unfair sulvanlag.- of liis ui;i.-i '>ii \ 
though this fact woukl hv ivlevam as U-mling lo make the taking of uialii. 
advantage liy the civditor possible.t2> A bargain as to eompoun.i ini. r. >i 
in a mortgage-bond, which is not itself o|.en ' to objection as hanl and 
unconscionable cannot be ludd to have assume<l that cliaraeter bv r 
of the delay on the i>art of the creditor in stiing oti the bond.t^' 

2505. When the interest charged in a mortgage-bond is v< rv liigi 
the debt.a- is of fvil! capacity, tlie giiural rule is that the I'ouri \v[ 
grant relief without pn>of of unfair «leallng or undue pressin-.- or intliieiice 
on the ]>art of the creilibir. or that the cre.Htor has taken unfair a.lvaiilage 
of the dehtor s weakness and necessitus. or that the dehli.r has heeii ov«a-- 
reached, tricked or deceived, or that he was ignorant of the unfair iiatiir. 
of the transaction.For exam[)le. when- a youth of l«. .-i spetidthrifi and 
a drunkard, gave a mortgage stipulating to pay interest at 2 per cent, uitl, 
monthly rests, -md which swelled tin- original sum of Its. '.)«){» advanced i.. 
over Rs. .'j.ODip in eight years, the Court was Ijchl justificil in •lisalhiwin" 
interest at the rate stipvdate.l. and decreeing, instead, simple interest fnnn 
the date of the hond.<5) " 'riu- real ijuestion in evi-ry case." in the words 
of Penman, .1.. '• seems to me to In- the s.ime .... that is to say. whether 
th<- dealings have been fair. an<l whether undue advantage has been taken 
by the money letider of tlie wi-akness or necessities of the per.son raisin-' 
the nnjuey. Sometimes extreme old age has been unduly tak<-u advantage 
of. and the transaction set aside; sometimes great distress. Sometimes 
infancy has been imposed upon, and transactions, though ratified at the 
full age. have hoeii set aside liecanse of the original vice with which thev 
were tainted. In every case the Court has to look to all the circumstanees 
In sotne cases may result the conclusion that there exists mere inadequaev 
of pric»‘. or exorbilauci- of interest chargeil. in which case the transaction 
will not be interfered with. ]iut in others, taking the whole liistorv tof'Cfhcr 
ituniy present so many features of unconscientiousness, extortion.‘amruufair 
deiiling on the one si<le ami weakness on the other as to compel tlie Court 
to exercise its cquitahU- jurisdiction, at all evi-nts. so far ns to restrain the 
profits of the money-lender within fair and reasonable hounds. ”(W But jis 
applicable to this country, this statement of the law is loo widc,t’’> thoimh 
acting u|)on it the Courts have erroneously refused to enforce «‘V(‘n conlracrs 


(1) VmcMh Chandra v. Oofop JmI, Z) C. 
233 ; Sufular Koer v, Itai Sham Krinhan, 
34 C. 150 nrifi); p. (\ ; Kali Prononno v. 
Protap Siiujh^ 17 C*. L. .1., 220; 18 I.C. 
965. 

(2) CJ, Per Lord Davov in hhanipal Das 
V. Mantshar, 28 A. 570 (583) P. C. 

(3) Ihnetih Chandra v. f/olap Lnl, 31 i\ 
233. In Mfuiho Singh w Kashi Ram, 9 A. 
228, OldfiMrl and Tyrrell, JJ., laid down 
the oontrary, hut their judgment w 
meagro and lieyond siting certoin cases 
(Kamtni Sundari v, Kali Pro^unno, 12 C. 
226, P.O.; Beynon v. Cook, L.R.IU Cli., 380 ; 
Lain V. Ram Prasad, 9 A. 74), discloses 
no reasons why a bargain shotild lx> held 
to bo hold and unconscionable merely 
because the loan was made to meet a 
pressing necessity or that its rocoveiTi' 
was delnycd r« In the cnee for nine years. 


'rhe lattoi* cannot roxnui on the original 
contract, and tlie fonner may at bent be 
a circuin^fanre to he taken' into consi- 

(4) f-mesh Chandra v. Colap hal, 31 C. 
233 ( ZahonnisHfi v. Rrakndra. 21 W U 
MacUnfo.ih V. Winyrovi.’lV. i;}7: Mfun,}- 
raw V. fiujptUi, 20 C. lUiV, X„min 

V. Jogf.ivlm Xorou,. 2U C. ;pj(> • Wihtw rf- 
fo.. V. O^hont flOOll. 2 K. B.. 110. 

^ ('>) Kirpn Hum v. Sumi-iul-ilhi. 2.-> 

284. 

fU) .Yei'iY V. SueHint/, 15 Cb. F) 070 
<702. 70.1). 

(7) This IK rttcociiixecl liy the Lcji'.slotiu** 
niiH proceeclinss nrc ixnicliug tieforo tlie 
Ooyernnipnt of India who ' have taken 
advice on the «fi-cnglhoniiig of law to 
relieve naainst iimoiixiotiahJe hacaiiiK. 
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on thfir being shown to be iniquitous and unfair.^^> But, where these 
element> were wanting, the Court aJiowed interest even at 75 per cent, per 
aiumni. lioldiug that the mere stipulation to pay interest at an inordmatfi 
fiitt (lid not reiuler tlie transaction harsh and unconscionable, though it might 
liiroine so if other circumstances contribute to that inference. In such case,, 
one of the most important circumstances is, whether the debtor understood 
the transaction, and, without any misrepresentation or pressure by the 
creditor, had voluntarily agreed to pay the interest claimed. 


2506. Although, according to section 2 of Act XXVHI of 1855, which 

lepealed all usury laws, a man is free to contract to pay 
interest that he chooses on the money borrowed, 
bargains. ^ from any time, either prospective or 

retrospective, the Courts no doubt influenced by the course 
of decisions of the Knglish Courts (j i 2498—2500) for sometimes maintained 
the view that tlie repeal of the usury law did not lake away the equitable 
jurisdiction of the Courts to relieve against a penalty^*) A Court of Equity 
will, it was said, inquire whether the parties really did meet on equal terms^ 
and if it be found that the obligor was in distressed circumstances, and that 
advantage was taken of that distress, it will avoid tlie contract. As 
ol)S(*rvo(l by Story: “ l^jiw as a science, would be unworthy of the name if 
it (lid not to sotm* extent provide tlie means of preventing the mischiefs of 
inipruvideiice, rashness, blind confidence and credulity on one side, and 
slcill. avarice, cunning an<l a gross violation of the principles of morals and; 

conscience on tlie other.The whole system of equity jurisprudence 

proceeds upon tlie ground that a party having a legal right shall not 
permitted to avail himself of it for the purposes of injustice, or fraud or 
oppression, or harsh and vindictive injury. No Court will, it was said, 
countenance an act of imposition if it comes to its light. If then the money- 
lenth'r takes advantage of the weakness or necessities of the intending 
debtor, and offers him money at usurious rates, the Court will 
I'liforce the contract to the disadvantage of the party imposed npon. Th^ 
was the case of an illiterate cultivator who had agreed to pay. in addition to 
interest at 24 per cent., dharta of a yearly fine at the rate of one anna per 
rupee upon .the sum remaining unpaid at the end of each year, with the 
result that the sum of Rs. 97 originally lent to him was swe led into a 
claim of IRs 873 in ten vears. when the Court held that, apart from section 
74 of the Indian Contract Act. the stipulation was unconscionable and 
oppressive, and could not be enforced. 


2607. Similarly, where the defendant, being pressed in the Tehsil for 
immediate payment of revenue due, was compelled to agree to the payipfiD 
of compound interest at 24 per cent, per annum notwithstanding that ample- 
security was given by mortgage of landed property, and where the mortgagee 
wilfully delayed in enforcing his claim, it was held that the bargain was 


(1) Shankar v. Barda$, 3 O.P.T/.R., 115. 

(2) Carrington v. Smith, [1906] J K.B., 
79» 

(3) Motaji V. Sheikh Hwen, 6 B.H.C.R. 
8 j Para v. Oohind, 10 B.H.C.R. 382 j 
Velchand v. Flagg, 36 B. 164 ; Chvbammal 
V. Mir, 2 A. 716; Banoidhar v. Bu Ati 
Khan, 3 A. 260 ; Kimj Behari v. Kali 
Bakah, 6 A. 64 ; Maya Bam v. Naubat, 


(1885) A.W.N. 85; LaUi v. Bam Paraad, 
9 A. 74 : Vythilimga v. Bavana 6 M. 167 r 
Kami Lai v. Narayandtu, (1894) 

No. 99 ; Miajan v. Abdul, 10 C.W.N- 
1020 ; Sanfrab v. Changu, 7 N.L.R. 46. 

(4) Equity Jurisprudence (11th Eo.)r 
1316, cited Lain v. Bam Prasad, 9 A- 7« 

(77)- 

(6) LaUi V. Bam Prasad, 9 A. 74. 
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hm-a aud uncoiisciuuublo one. which the Court hud uudoubtod power h. 
refuse to enforce; and that, under the circumstances, compound interest 
should not be allowed.(i> So a contract to pay interest at the rate of 75 
per cent on arrears of rent which are a first charge on the tenant's holdin- 
»vas held ,to be an unconscionable one. and against which tlie Cv;nrt eranted 
relief.(2) But in other cases it was pointed out that since the repeal of the 
usury law the Courts possessed no power beyond that conferred on it- bv 
sections 10 and ,4 of the Indian Contract Act to ilisallow interest merelv 
because it was unconscionable and excessive.t*) 

2508. As l,otli these sections have now bci*n amended and their scone 
enlarged («) they appear to be comprehensive enough to deal with all cases 
of penalty, and the (.nly case not directly dealt with by them is that of a 
hard bargain. (S 2498.) But though the Courts have not the power to 
relieve a party against hard and usurious bargain, it has an important bear¬ 
ing on the question whether the .stipulation was a fair contract or a penalty (5) 
The question in each case is one of fact.(^> A stipulation merelv acccler iti'n<» 
payment of the whole debt on default of payment of one or more instai- 
ments is not, by itself a penalty.O but a stipulation that on such a defniilf 
being made, not only shall tin- wliole balance become immediately exigible 
but It shall also carry interest at 75 per cent, per annum would doubtless 
Ih' regarded as penal, because it does not merely represent the damage 
caused to the creditor but is rather intended as an effective means to 
punctual pcrfovmftnco of tho contract.^ 

, , 250p. The comlniied effect of the two sections of the Indian Contract 
Act justihes relief t<i a mortgagor only <>ii the two following grounds (i) 

umlue influence (n) penalty to which must be added fraud, coercion and 
riiisrepresentation. 


In a case decided by the ultimate Court of appeal, the debtor was a 
person disquahhed from creating any charge ujion or interest in his pronertv 
but he was perse,nully free t<, c<,ntract. While labouring under this inenpa^ 
city, of which fact the creditor had notice, the latter advanced two sums of 
money aggregating Rs. 5,750 at 18 per cent, compound interest which their 
I^ordships reduced to simple interest, regarding the charging of compound 
interest ns in the circumstances unconscionable. ”(9) Jn this case how 

ever as their TiOrdships explained in another case, “ the borrow'er was a 
disqualified proprietor ” under the Oudh T,and Revenue Act 1876 and his 
estate was under the management of the Court of Wards, and it was on that 
ground that their Lordships held that the borrower was under a peculiar* 
disability, and the position of the parties was such that the lender was “ in 


(1) Madko Singh v. Kathi Ram. 9 A. 
228; Poma v. OilUapie, 31 B. 3-18 (3531; 
Dinanalh v. Dharmaln. 4 C.P.L.R. 146; 
Puranch/ind v. Refutri Lall, ib., 144. 

(2) Narendra Kumnr v. Ooraehand, 33 C. 

eS3 (688). 

(3) Arjan Biht v. Aagar AH, 13 C. 200 ; 
Gokul Chand v. Khaja AH, (1890) P. R. 
32 ; Sankaranarauana v. Sankuranaravann, 
25 M. 343 

(4) Act VI of 1899. 8. 4. 

(5) Khagaram v. Ram Sankar, 42 C. 
652 ; Sonuxmg v. Ranga Behari, 420—690 ; 


Krishna C'harnn v. Sannt Kumnr 44 C. 
162 (172); Oopcahvar v. Judav, 43 C. 


^6) In Knulanri it is .stated to be one for 
tl,e Judge and not for the jury— 

V. Dtmmock. (1914) W.N., 449. 

(7) iS. 74 ill. (/), Indian Contiact Act, 
/8) Khagarnm v. Ram Snnkar, 42 C. 
690 ; Bonn-anq v. Banga Brhnri, 20 C.W.N 
408. 


(9) Dhnnipal Dna v. Mantihar, 28 
570 (58.3), P. C. 
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a positiiRi to doniiiiato his will. 'tD But- where the borrower labours under 
Uu peculiar disabilit y known to tin- creditor, and of which he may be presumeil 
to have taken advantage, a mere urgent need of money on the part of the 
de[)tor would not by itself suffice to raise the presumption of undue iuflu* 
ence.t2) Ju another case a. pereon in solvent circumstances passed a pi’omis- 
sory note for tb.dDO. on receiving t2,000, the amount being repayable in 
monthly instalments, the whole sum being at once recoverable on default 
in payinent of any instalment. The tlebtor was a man of intemperate habits, 
and his business capacity had consequently become somewhat impaired, 
though the creditor knew nothing about it. The debtor having died from 
the effects of intemperance, liis executor resisted the claim as har.sh and 
uneonsci<jnuble: and it was so held in the circumstances, and having regard 
to the absence of risk.<^> In another case the debtor was under arrest for 
non-payment of (rovernmeiit revenue, but had received temporary release 
to go to the creditor to raisi* a loan which he did at 37 per cent, compound 
interest. 'J'he tact of Ins arrest was known to the creditor who was bold 
to have dominated the will of the* debtor justifying the reduction to 18 per 
cent. comp{)und interest. 


2510. The relief given by the Courts on the ground of bard bargain 
must be distinguished from that given against a stipulation by "‘ay of 
penalty. In the one case, relief is given because the parties were not on 
level ground; but in the other case, the parties may be on level ground, 
but relief is given because the covenant was never really intended to be 
enforced, as it was inserted in terrorsm, or to ensure prompt performance. 
In the one case there was an intention to pay, but it was coerced; in tlie 
other case there was no intention at all. The one is ordinarily a question 
of law; but the other is always a question of fact,t®^ though it may become 
a mixed question if its determination shews violation of some recognized 
canon of law. 

The equitable jurisdiction of the court to revise contracts has now 
found legislative exjnvssion in th*- Act known as the Usurious T.oans Act 
of 1918.(?> oi.. 

2511. Usurious Loans Act.—The history of this Act culled from the 

official reports is as follows. It was introduced by Govern- 
Its History. niont on the nth September, 1917.In moving for leave 
to introduce the Bill, the Home Member (Sir William Vincent) stated that it 
was intended to re-enact the .Usury Laws, because experience had shown that 
the repeal of those laws had left the money-lenders free to exact unconscion¬ 
able rates of interest against which the courts were unable to protect the 
impecunious or needy dobtoi“s. Prior to 185.7, under the Regulating 
and the various Regulations of the Provincial comts of Madras. Bombay and 
Bengal, it was provided that the maximum rate of interest leviable in this 
<jounti'y on loans was 12 per cent, per annum. There were similar i-naef- 
ments limiting the rate of interest on loans in Great Britain. Following 


(1) Bandar Koer (J?ani) v. Bal Sham 
Krhhen, 34 C. 150. P. C. 

(2) Ibid. 

(3) Saunders v. Newboll, [1905] 1 Cli., 
260 (275); Balkishen v. Madan Lnl, 29 A. 
303. 

(4) Baldeo v. Balaki 7. A.L.J. 591. 

(6) BhnfjxcatU v. Qanpati, 1 N.L.R,, 0 


(14). 

(6) Bhagn-ant v. Oanpati, 1 X.L.R., 9 
(14). 

(7) Act B. of 1918. 

(8) Gazette of India, Pt. VI pp. 714-710, 
dated lath September, 1917. 

(0) Indian Statute of George III. 
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thi- ri-|)oa! of the Usury finws in Eugland in a similar Ut-pi-alin}^ Act 

was passed in this country.(D Thu re-eunctmenl in l<:nglan<l of tbi‘ Money- 
lendeis Act. 1890. drew the attention of tlie (lovenimunt to the necessity of 
reintroducing a similar law in this country. It resulted in the amendment 
of s. 10 of the Indian Contract Act, the effect of which was watched upon 
monetary transactions brought under its control. It became apparent that 
that section did not go far enough, in that it required the proof of undue 
influence or proof of the fact that interest was claimed by wav of penalty.(2) 
I'he revival of the usury law was. therefore decided upon. The Bill being 
referred to the Select Committee it i-merged in the form in which it was 
finally enacted. It has given the courts power to reopen transactions in .all 
easo> in which it was of opinion that the interest was exce.ssive and the 
transaction was suhstantially unfair. It will he observed that the two condi¬ 
tions are cumulative and not disjunetive. Befori' the court can reopen a 
tratisaction. it has to go through it as a whole and be satisfied not only that 
the interest is excessive, but that the transaction is unfair, and substan¬ 
tially so. If it so finds it may reopen the transaction as [a-ovided \inder s. 8 
of the Act. The power thus confeiTod on the court leaves its power under 
ss. 18 and 74 of the Indian Contract Act intact. In so far as it gives the 
court itower to reopen the transaction it aiiu-nds the Usurious Loans Re¬ 
pealing Act of IB’m and gives the Indian courts the same mrisdiction as is 
possessed by the English Courts since the enactment of the Money-lender's 
.\ct of 1890. T\'ith the re-enactment of the usury law the mortgagee has to 
withstand a tripK attack on his mortgage—(j) under section the Con¬ 

tract Act :(m) under section 74 of the Act: and (///) undi r the I'surious Loans 
Act. 


2512, Thit- Act applies to ail loans, whether secured or unsecured and 
the court is held to possess the power to reduce interest e\<n in a case in 
which the defendant is absent(5> or confesses judgment.W) But in order fco 
juslifv the interference of the court the Act requires the fulfilment of two 
conditions, viz., (i) that interest is excessive; and (ii) that the transaction is 
substantially unfair. But the second fact may be inferred from the first <5) 
In this case the court regarded the payment* of interest at 2 per cent, per 
annum, on a personal security not unreasonable but it treated the running 
of interest at the same rate on th<- sums repaid as ju.stifying Hr dis¬ 
allowance. 


2513. Costs.—Bi'sides the principal and interest, the section also 
entitles tile mortgagee to take into account his costs of the suit, if any. 
awarded to him. In the matter of costs, the Court is given full power to 
give and apportion them in any manner it thinks fit.(7) Bui, since the dis¬ 
cretion given to it Is u judicial discretion, it is not to be exercised arbitruvily. 
but subject to well-defined rules founded upon reason and practice. And the 
gonural rule is. that the party who has been driven to Court must obtain 


(1) UsuriotiH Loons Rc-txailinjr Act. 1855 
{.Act XXVin of I8.'55). 

(2) SS. 16 and 74 of the Indian Contract 
Act ; Sunder Kocr v. Ro! Sham Kriihen. 
:tt C. 150 p.c. 

(3) Ktring Riipchnnd .-t* v. linyleu, 
44 B. 775. 

(4) S. P. R. M. Firm v, M. O. P. O. 
K;/n, I.R. 680. 


(5) S. 3 (2) Expl. Usurious Loans Act 
(Act X of 1918) ; Kcritig Rupehand A Co. 
V. BayUy 44 B. 77.5 5..following Samuel v. 
.\enbold (190C1 A.C. 461. 

(0) Kerinij Rupehand <t- Co. v. Bayle.y, 
44 B. 77.5. 

(7) S. 220, Civil Procedure Code (.Act 
XIV of 1882). ' 
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costs frotii llu- defc'iulaiit who lias ilrivon Jiini h) it, that is, in other, 
wonis. the costs follow the rjjsult of the case unless there are special reasons 
to tile contrary. And, similarly, it has been held in England in construing 
ilic upon which section 220 of the Code of Civil Procedure is moulded, 

that, in giving full discretion to the Courts, the law does not give them 
[)Owcr to deal with costs in a way contrar}’ to the principles on which the 
Courts act, and which do not entitle th(? Courts to inflict them upon the 
successful party without reason founded upon some particular misconduct of 
tlir party.(2) Where costs are I’cferred to the taxing master for assessment, 
he should in all cases shew to both parties the reasons he is prepared to 
submit to the Court for the disallowance of any item.(^) 


2514. Amongst the items which go to make up costs are the money 
paid for court-fees on the plaint, process-fees, exhibits in the case, witnesses 
diet-money and expenses, commissioner’s or accountant’s fee, cost of trans¬ 
lations, and pleader’s fee, the last being calculated ad valorem according 
to a fixed scale, irrespective of any private arrangements, between pleader 
and client. (tost must be decreed only against the parties to the suit( 
and where there are more than one plaintiff or defendant liaving 
interest, tlie costs must be apportioned proportionately between them. 
Idut, where the interest of the parties are separate and distinct, a separate 
set of costs may he allowed to each.(^) And the Calcutta High Court has 
allowed costs of two counsels engaged by a purchaser, against whom allega¬ 
tion of improper conduct were made by the other party. 


2515. The successful party is, however, not entitled to more than the 
necessary costs. If, then, the costs have been lavishly incurred, as m prov¬ 
ing points admitted by the other side, or in adducing oveiw/bclming, or 

irrelevant evidence.(®> It is a matter \vhich the Court wi ^ . , , 

awarding them Thus where the defendant’s pleader, who could have hart 
iiiein. aous, written statement raising a variety of 

the plaint rejected poinTX^^^ ultimately caVses the ship- 

defences, but not raismg the very pomi. ^ ^ 

wreck of the suit, it was held that the defendant ought ,o bear the loss 

which his Dleader by dint of care, might have avoided. To hold other¬ 
wise ivouUrbf to’.answerable for the mistake of their 

adversary’s vakil. 



ni Order Iv. Rule 1- Judioature Act. 
1S73 (.3fi * 37 Viet., c. 6fi); Rules of the 
Sun>flTno Court. Order Ixv, Rule 1. 

m In re Eslnte. U Ch. D.. 24 

(2.5) - Dicho V. Yffies, 18 Ch. D., 76.(84); 
Foster v. Great We‘>Urn Railway Co.,^ B.D. 
.515; Harnett v. Vup [19001 1 
Rontosh v. Ramsay TJrhnn Council, [1900} 
2 Q B., 61H, in which instances of what 
has been considered good cause for de¬ 
priving a successful party of hts costs are 
discussed. and follo\ved in Ganesh v. 
Nar'ayan, 4 Bom. L.R.. 106 (116). M»*well 
•on the Interpretation of Statutes (3rd Ed.)» 


(3) Dashfvood v. Megniaet [1892] W.N. 
:64\ ' 

(4) UmriioncUh v. BogJioonaih^ 0 W. R. 
'(Mic*). 35; •4rimuHa v. Secretary of State, 


15 M. 403; affirmed in Muhammed Atini 
w Secretary of Siate^ 17 M. 102, 

(6) Jointee Chunder v. Anuntc Ml, H 

W.Rm (0. A.), 1. . « * 

(6) Bkvp Singh v. Zaim^ub^Abdin, 9 A* 

205. „ ^ 

(7) Kos^eUa Koer v. Beharee, 12 
70; but see Pyari Mohun v. Oati, 11W. 
270. 

^ (8) In the matter of Beer Nursing Dutt, 
24 C 891. 

(9) Rishenmun Singh v. Land Mortgage 
Ranh 11 C. 244 P. C.; Raja of Pitiapur v. 
i!?rt Raja Row, 12 2. A., 22. 

(10) Sseta PaUa v. Suryudamma, 18 Al. 
128 (130); 2?un Bahadoor v. Lueho 

6 C. 406; Hart Pas v. Gamble, 12 B. H.< - 
R., 23. 
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2516. tilt* losing party must l»t*ur tlu* costs of tin* siicci*'-ful parly 

iucurred through the error of the Court.tt> If the conduct of the plaintiff is 
found to the blameworthy, the Court mulcts liim in costs. I'lms, wlitie, 
after a valid tender by the mortgagor, the mortgagee institutes a suit on 
the mortgage, lu* cannot be allowed his costs.<2) But if tin* whole amount 
duo on the nu»rtgage is not teiuh'red, the mortgagee is justifie<| in coming 
to the Court.t5) But his right to recover costs would still depend upon what 
is found actually due, and upon what matters the parties \\«*iv ai issue, 
Tndeed, it is the practice the Chancery Court to apportion tlu- costs 
rateably between the issues,and there is nothing technical in that practice 
that may lU/t be followed in Imlia. If the mortgagor were at an issue on 
a point or only a portion of the claim, tliere is no reason why he should be 
saddled with'the full costs of the suit to the same exteut* as if he ba«l 
dis[)uted the whole claim. On the other hand, if the bargain made by the 
mortgagee is a usurious one.(5) (tr so extravagant that only a small portion 
of it \s. decreed,the Court may refuse to grant any costs, and nuiy. 
moreover, allow the iK-femlant his costs if he was not to hlunic for tlu- 
litigation.And so where the plaintiff joins unnecessary parties, they must 
be discharged with costs upon him.<8’ ffut a defendant, though unneces¬ 
sarily joined, will forfeit his costs if he has resisted the claim on 
unsubstantial ground, and thus challenged issues.But a successful 
defendant cannot bo deprived of costs on the ground of imjiroper conduct 
unconnected with the issue as between himself and the ]>iaint;ff, such as, 
for example, misrepresentation to the public.A party acting with malice 
and malevolence has no right to obtain costs.btii. where tlu* elaim is an 
honest one. and mainly succeeds, full costs may lu- proporlv awarded. 

Tt is inappropriate and contrary to the practice of the (’uurt to investic»at-«* 
the merits of a case merely to ileti*nnine the incuh*nce of costs.(t5> wlierc 
an application is made for a new trial, aiul the .ipplication is opposed and 
:i new trial is grante<l, the question of costs must not he h*ft to abide the 
result of the new trial. 


2517. Where the relief sought in the plaint was not clenrlv stated, 
though it could not be stated that the plaintiff was incapable of being 
viewed as seeking for any relief of the sort claiincd. the Higli Court 
remanded the case to the Court of first instance, but .subject to the plaintiff- 
appellant paying all costs incurred up to date, for which a month calculated 
from the date of the receipt of the record by the first Court w'as fixed it 
being ordei-ed that, in default of payment of such costs within the time 
allowed, the appeal should be dismissed. 


(I) Hufiftini Beffatft w CoUcrior, A. 
11 ; in anpeol 0 A. 0fi5. 

(2> Dhondo V, Balkrishua, 8 B. lf>0 
(103); Pitamber v, CMsibai, 11 B, 272 : 
OaHe.9h V, $SidhQkarfim^ 13 O.P.L.R., 74 ; 
Robbm’<< MortMg^» p. 1178. 

Ven^desitfara v% Ckotu, 3 M. 221- 
^4) Jenkins v. Jncson, fl891] 1 Ch.» 80; 
Knighf v. Puraell. [1879] W. N. 182. 

(.5) Cnrvnlho v. Nurbib, 3 B. 202. 

(0) Moi^ehun v. Munoornn, 24 W- R., 
60: Rnm Koomnr v, Knli Krishna^ 14 C- 
00, P. C. ; Raj^up Kwir v. Abdul 
« C. 30i. 

(7) Stnlkarti v- Das^ 21 C, 680- 

(8) D^atakonin v. Devarahemdaf 4 M. 

1-34 ; Buknh V. I,nUa Nund Ram, 


11 W. r... ; Dinhen y. The Hank 

oj f /iper huHu. 1-3 A. 2110 (2f),'>). 

V. Jiure Khnu, ( 1 !I 0 .^,) 

1 • 1.** ^1 o» i 2- 

^ (10) Kinu d- Co. V. Oillar.i «(• Cn., (HlO/jJ 
Per-ihad v. Jtam Per»h<i>l, IS 

>* . K., 1 

(12) Rhto Dya! \\ Bishonalh^ 9 W, R 
61 t Ohnnashnm v- Morobu^ 18 B. 471 , 

(13) MWiolalwChunlinU 4 Bern. L-R., 

81 ft, * 


(14) HamiUon \\ Stal, fl004J 2K.B,, 26^ 

(15) Foreaftr v- {ftettiary q/* HMt, L. 

4 T. A., 137 ; Bokhina w Suroda Mohan 
2.3 C. 367 ; Tohhan Singh v. Oiruan SiZl' 
9 r.W.X. 372. ’ ' 
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The uniform i)ractice in the Madras Presidency is to award costs only 
on the amount decreed/^) But it is in accordance with the view of the 
Privy Council that, if an appeal in substance fails, costs should generally 
bo thrown on the appellant, notwithstanding that the decree has had to be 
partially modified.An item of costs accidentally omitted from the 
schedule may be added even after the decree has been executed. 


2518. The costs awarded to the mortgagee are added to the mortgage- 

money and have the same priority; and, unless the inort- 
Ciosts when per- gagor expressly or impliedly promises to personally pay 
sonally recover- ^j,gy cannot be recovered from him personally.^ ^ 

But, under section 35 of the Civil Procedure Code the 
Court has jurisdiction to decree costs to be paid by the mortgagor 
personally ;(5) but, where it does so, the order must be clearly incorporated 
in the decree, for, if the decree is drawn up in the usual form, the impli¬ 
cation would be, that the costs were not decreed to be recovered from the 
mortgagor pcrson«ally. And it has been held that even the addition of a 
clause to the effect—‘‘ it is further ordered that the defendant aforesaid to 
pay to the plaintiffs aforesaid the sum of Rs. 876-8, the amount of costs 
incurred by them in this Court is not by itself enough to create a pei-sonal 
liability.CW The claim which each party gets may be set off against the 
claim of the other, and, if the amount of the costs awarded to the mortgagor 
is larger than the mortgage-debt, he is entitled to redeem at once, and to 
recover the balance against the mortgagee.('> Costs expressed in fluctuating 
currency must be deemed to have been allowed at the rate prevailing on the 
date of the order, and not the date when it is put in execution. So m a 
case decided before the recent currency legislation fixing the rate of 
exchange at Rs. 15 per sovereign, it was held that in convertmg mto Indian 
currency the amount of costs expressed in sterling bv the Privy Council, 
the rate of exchange should be taken to be the rate which prevailed at the 

time of the order.<®^ 

2519 The* Court is empowered to give interest on costs at any rate 

not exceeding 6 per cent, per annum, and “ may direct 
Interest on costs. or without interest, be paid out of, or 

charged upon the subject’-matter of the suit.”(9) Interest awarded on 
costs will be calculated ns from the date of the order unless otherwise 
directed If interest upon costs has not been allowed by the decree, it 
cannot be given in executionC^) unless by way of compromise.02> And so. 


(11 Vein V. Ohose Mahomed, 17 M. 293. 
(2) Jafri Begum v. Sye-J. AH, 23 A. 383 

^^(3) Chessum tt Son v. Gordon, [1901] 
1 Q.B., 694 5 8. 206, Civil Procedure Code. 

(4) Shri Ganesh v. Keshavrav, 16 B. 
623 (639) t .!»»»« v. Rama Shankar, 

S. 35, Civil Procedure Code, 1908 
(old, s. 220); Rutnensur v. Jusoda, 14 C. 
185 (187); (followed in Damodar Das v. 
Budh Knar, 10 A. 179); Mhd. Iffi Khan 
V. Banke Lai, 45 A. 030; Saffer Khan y. 
Satyanunda, 13 C.W.N. 724 in w'hich, 
however, the personal liability wa.s pre¬ 
sumed. , , „ J Ort 

(6) Magbiil Fatima v. Lnlia Prasad, 20 


A. 623, F. B.; overruling Ckiranji v. Moli 
Ram, [18981 A.W.N., 33. 

(7) Sidu V. Bali, 17 B. 32; see also 
8. 221, Civil Procedure Code; Tshri v. 
Oopal Saran, 6 A. 351; Brijnath v. 

nath, 4 C. 742. . . 

(8) Mahomed AhduJ Hye v. Gojraj, -o ( • 
283; following DakJiina v. Saroda, 23 C. 
367. 

(9) S. 35, Civil Procedure Code. 

(10) Taylor v. Roe, [18041 I Ch. 

(11) Pillai V. Pillai, 24 W.R., 193, P.C.; 
Bhoza Ragkubar Singh v. Bhoza Roy 

3 A. 319: Edge d' Son v. Gallon d 
(1899) W. N.. 137. _ 

(12) Seth Oohul Das v. Mxtrli, 3 C. 69— 


i>iu)t;i{ xxxiv, c.p.u. 


loyi 


0 . 34, r. 2J 


uliciv tlio iuuivjil un costs is not allowcil liy lh<- Pri\ \ Cuuiicil. no intL-r. st 
can bo given \)y any Court in tins counlr\\<i' 

2520. An order as to costs may l)i‘ !i|ipoali(l against on llio ''round of 

Appeal against “ '‘“^;‘PP‘vhcusion <.f fact and law. although the ".ppellant 
costs. complinns of nothing else; and Appeal Coui-ts should 

interfere with the exercise of iliscretion hv ilu- lower Courts 
as to costs when then- has hcen any misapprehension of facts or violation 
of any established principle, or where tlu-re has heea no real exercise of 

•. in depriving a partv of costs 
assigns as tin- soh- ground for the same, some reason which is not open to 

him or is unsustainable, an appeal as to costs, will lie.t^’ lint there con 
be no appeal from an order allowing <,r .lisallowing costs unless the proceed 
ing m winch they were .-aljudged was in itself a|ipealahle.(«» thomdi it is mt 
neca-s.ary that the proc-e.lings themselves should havi- been appealed 
against.(5) The High Courts an- usually loalh to interfere in second oppenl 
wnh the discivtion of the Court helow in the matter (,f awarding co.sts 
Xo suit will lie for ctisls where ihe C«iurr hatl |i..w.-r to grant them in the 
original proceedings.<’> 

2521. Form and Contents of Preliminary Decree.—Several ijoints in 

eomiection with the })reliminary decree call f.a- notici-. Clauses la) ‘and 
(/>) are alternative and eiiahlc the Court either to reserve tin- taking of 
account till after the preliminary decree or to talo- them heforehand'' and 
declare the amount found due in the preliminarx d.-cree. Tin- latter coui-se 
IS usually followed; accounts being only ivserved wh.-u owing to the conflict 
ol mt.-rests and c..mphcal.-d accounts this c..ur..e se.-ms mure convenient 
In such C;.se Ihe day for payment musi, of course, he fixed within six months 
fiom the ( ate of declaring m ( ourt the amounl .hie and not from the date 
of th.- prehmin.-.ry . ecree.W In tins ease .-.gain, llu- decree- sl.ould conta n 
no ‘l>'rc-lions mentioned m clauses (e) and (d) till the amount due is 
.Well.-lined. Ihe rule is intended lo proviih- for a ease only as hetwoen 

tlR. ,,„1 ,„„rts,.go.-. I„ „tl,er pa«.s it^ f,„,„ „iil I,;,..- t„ bo 

altei-erl to suit tiu- n-liefs apprnpnati- to the parties joined. 

2522. In ,, nho.o subsoquom inouuJnnncors uro 

joined, and there is no ipiestion of pj-iuritv it ic 
Successive peri- practice, although the continUnev i< n,mwl ‘ ^ i i 

ods for redemption jn the ActO) Im ■■IL.i.- i 'i ‘ provided for 

when fixed. , ‘‘1 "leiimhraneer upon his refrue<;t 

a separate period of redemption.HO) B„t so fa,- J the 


5 C. W. X.. 

(4^0). 

(2) P.'wchoril.,/, V. Boi Kum!. 15 B. G7(J ; 
tni Kunluil V. PunumehatKl. 22 R. 

nVxr-^r’''* V. Snli.xh C/ianira, 4 

n ’ AwjVm/ V. KfiairuiinexM, 28 

Dhouani. n C. L. 

«42; WiltmoU V. Barher. 17 Ch. D.. 72- 
V. (189{)) 2. Oil.. 467. 

9 d- [1605]. 

uitl ^f'lrjion 

10 «'"A,V V. SlfoMri, 

ib 

?/ ■^*y*'* 2 N. L. R.. 40. 

(fij ra.*urfei. V. Bhuvan, 16 B. 24!- 
Bolkt^^en V. Luchmeepul. 8 C. 01 • ^nd 


rf. Carvalho v. Xurbibi. 2 R. 202 • Kama 
V. Kama, % v.. 308; Haxlcy v. Thr West 

••'On^Jon JtailfVdi/^ 17 O H n o^»i 

C.L!.r75^ f-ohha,. 21 

Committeo cut itouf with a (arm nf i ^ 

propn«,d (Report of .he SelrtrCoL.S 
Iftth February lg71)* « 27 ). mmutce 

fioi Phtf V. ^femfel. 27 Cli. R.. 240- 
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-iiiortgiigor is conctTUed, ho is allowed to have one, and only 
one', time t'ur redemption. ' In a complicated case, where the mortgagor 
liiis >() iiicuiiibeivd the equity of redemption as to give rise to questions of 
prioiily, ii is clear and I take it to be settled after the decision in BaTtlett v. 
ii’rc.s/') by Sir John Koinilly, which has often been followed, that only one 
time is allowed for redemption and that is not merely as regards all the 
[)ers()ns cluinung to be incumbrancers, or shewn to be incumbrancers on the 
equity of redemption—incumbrancers, therefore, of the mortgagor; but the 
inortgagor himself has no furtlier time allowed him to redeem, and there 
is only one time allowed as against all the defendants. . . If, however, the 
defendants in a foreclosure-action have put in a defence . . . and there is 
no question of priority between them, it does appear that the course of the 
•Court has been to make a judgment allowing successive periods for redemp¬ 
tion. ... In my opinion, the mortgagor is not entitled to ask at all for 
such a judgment. It is the right of the puisne mortgagees.’ ^ 2 ) 

2523. Thus, then, it seems to be well established that in foreclosure 

suits puisne incumbrancers may on application be allowed successive perio s 
for redemption, but, in a case where sale is ordered, or where ^here is a 
question of priority, only one time is allowed for redemption both tor 
mjjrtgagor and the puisne mortgagees. The reason for allowmg on y 
period for redemption in cases where questions of relative priorities s, 

that in tlie same suit the Court cannot go into the conflicting claims ot tne 
defendants who arc free to fight them out in another suit. And in J' _ 
where sale is ordered, there being no question of any mor S 

unduly prejudiced by the decree being made absolute \ 

mortgagee, successive periods for redemption need Tjjg 

eases in which owing to the conflict of relative priorities between the 

<1. e ..Cnl the respective rights of all. VS^howTvT the 

parties to fight ,, be foreclosed, the decree should provide 

f'.r all . prefudice to the interest of any of the defendants as 

I hnt It ° This may be effected by adding a clause to the follow. 

^ntTffe"t 'Tut this order is to be without prejudice to any question which 
mg etleoc. interests ot the said defendants as between 

Ssrfves to or In thersaid hereditaments and premises, but in defauh of 
SHaid defendants, or any or either of them so redeeming the plaintiff by 
the time iitoresaid. it is ordered that they do stand absolutely barred in d 
foreclosed of and from all right, title, mterest, and equity of redemption m 
and to the hereditaments and premises comprised in the said mortgage- 
securities;" etc.tw 

2524. Where successive periods are fixed for redemption, the rights of 
rdriri of’ decree the puisne mortgagees to redeem is regulated by sections 

In such a case. 74 and 75 , and must be provided for in the decree, whicn 

(4) Kiesory Mohtin v. Rally Chum, 22 C. 

100; Lnkhmi Chnnd v. Qanpaii, 14 C. P. 
L. R., 177 (180). ^ . 

(5) Edwards v. Martin, 7 W.R. 

30; Barlf.tt v. Beta, L. R., 12 Eq.. 39^ 
(296), in w}iich the form of the 
.set out; Lakhmichand v. Oana'paU, 14 
C.P.L.R., 177. ..V, 

( 6 ) BartUtt v. Btta, L. R.. 12 Eq., 395 
(397). 


Life V. LonyUy, 26 Ch. D., 686; 
PVi D.. -IGO: Lends v. Aberdeen and 
Phnnoulh Co., 53 L. J. Ch,. 741 ; Auhindro 
V ' ChnnnoolnU. 5 C. 101. 

11) T-. R.. 12 Eq., 395. 

/2) Per J.. in Plali v. Mendel, 

27 rii D 240 '(24S); followed in Kxssory 
:Johw^ V. Kolly Churn, 22 C. 100; Smithelt 

V. Heeketh, 44 Ok D., 

/3) Bartlett v. Bees, 12 Eq., .“95. 
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should make it clear that the second mortgagee may redeem 
the first mortgagee withiu the time fixed, and the secotid mortgagee being 
in turn redeemed by the third mortgagee, who may in his turn be redeemeil 
by the subsequent mortgagee and so on, the last person entitled to rodoem 
being the mortgagor or any one holding his equity of n-rlemptiou. The 
decree so far determining the right., of the puisne iiienniliraneer is a deeree 
sanctioned by equity, for it is not one which the piaititiff seeks. It is 
really a composite decree consisting of many parts in wliich each piirr. is 
independent of the other, and, in so far as it apjdies to a jiarticular 
defendant, may he executed by him. and liiia alone, witliout touching ili,- 
rest. But the decree must proviile for each conlitig«‘ney as in the <lecree 

passed by North, J.. in a case<*> in which the facts wa-re as follows:_'I'lie 

plaintiffs in a foreclosure-a.ction were first mortgagees, tlie second incum¬ 
brancer was a jointress; the plaintiffs were the third inortgagei’. there were- 
also several suhseqtient mortgagees. The decree provided tliai the 
jomtress should have a jieriod of six months from Die date of the decree 
withm which to redeem; that, in case sb. did not red.^io. the sui>seqii,iit 
incmnbrancers should have one period of thre.- montli> from the date of a 
iresh certificate as to what should be due to tlie |)lainliffs witliin wliieh 
to redeem; but that, in case the jointn-ss ,lid re.leem, the plaintiffs should 

months from the <late of a eertitieate as to what 
jomtress within which to redeem subject to rhe 
tSIS subsequent incumbrancei*s should have a further 

nlotnrff * months from a certificate as to what should be due to the 

Tn ft * ^ the jointress, as the case might bo within which to rerU'em.t^) 
tfipir * framed decree, the successive incumbrancers having had 

ative orflip® parties remain ultimately—the represent- 

the other being either the mortgagee one who has redeemed all 

the mortffapor and the representative of the <lebtor being eitlier 

with himself or his assignee. In such easels, (he following form 

«ith the necessary variations may bo adopted: — 

First Mortgagee v. Second Mortgagee and Mortgagor. 

their^morfajforT*- is due to the plaintiffs under and by virtue of 

to be P mentioned, and for their costs of action, 

to tVip r,i • i-ia* I defendant K (Second Mortgagee) paying 

within be certified to be due to them a? aforSd 

mortcaaei ’ ^uch, &c., the plaintiffs reconvey the 

writings - deliver all deeds and 

what u’ default of the defendant K paving to the plaintiffs 

said^he ,^bem as aforesaid, by the time afon- 

forecloail^ 5 ^ F is from thenceforth to stand absolutely debarred and 

RUbseauent ?n+ foreclosure, let the plaintiff’s 

taxed^ ami be computed Ac. And let their subsequent costs be 

to tSp ? • !-i' defendants TP F and .1 F (Mortganors) n iving 

Uelher wSh sLh be certified to be due to them as aforesTiid 

mLths nfte; aub^-quent interest and costs as afoi-esaid within three 
such L tfii 1 • ^ bis subsequent certificate), at 

and clear"*? reconvey the sn.d mortgaged hereditaments, free 

Clear, *c.. and deliver all deeds. *c.. to the defendants W F and J F 

^lol’noSi"^' « Ch. D., 161 (107); of. v. 

(2) V. „ ch. D.. "• 
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or as tliL'v sliiill appoint ; but, in default of the said defendants paying to 
the [)laintiffs what shall be* certified to be due to them as aforesaid by 
tliL' tinv‘ aforesnid. the stud defendants ir F and F are from thenceforth 
to stand absolutely debarred, Ac. But in case the defendant K shall 
redeem the plaintiffs (the said mortgaged hereditaments) let subsequent 
interests be computed on what the defendant K shall have so paid to the 
plaintiffs; and let an account be taken of what is due to the defendant 
K under and by virtue of Ids mortgage in the pleadings mentioned, and 
for his costs of this action to be taxed. &c. And lot, upon the defendaids 
ir F jiikI J F paying to the defendant K what he shall have so paid to the 
])!aintiff together with what shall be certified to be due to him in respect 
of sucli subsi'queiit interest thereon as aforesaid, and also what shall b® 
eertitic'd to he due to the defendant K on his said mortgage, and for his 
costs as aforesaid, within three months after. &c., at such, &c., the 
defendant K reconvey, A’c.. and deliver all deeds, &c., to the defendants 
ir F an<I ./ F or as "they shall appoint; but, in default of the defendants 
ir F and J F paying to the defendant K the amount paid to the plaintiffs 
and what shall be so certified to be due by the time aforesaid, the said 
defendants T!’ F and J F arc from thenceforth to stand absolutely 
debarred, &c.” Liberty to apply.(i> 

2525. Whore a derivative mortgagee or a sub-mortgagee is joined, 
the decree should direct an account of what is due to the original mort¬ 
gagee or his assignee and then what is due to the derivative or sub- 
mortgagee. and that upon payment to the latter of the sum due to him, 
nob exceeding the sum found due to the original mortgagee, and on pay- 
moiit of residue, if any. of what is due to the original mortgagee, both of 
them shall reconvey to the nxortgagor.t*) 

2526. How may Decree be varied by Compromise. —The question, 
whether the procedure here and in the ensuing sections prescribed in cases 
of foreclosure or sale may be waived by mutual consent of the 

is rinc upon which a few remarks seem necessary. There can be no doubt 
that, so for as the parties themselves are concerned, the procedure may 
be waived, as for example, the mortgagor may agree to a decree for im¬ 
mediate possession in favour of the mortgagee being passed, which would 
be. so far as he himself is concerned, given effect to. but it is at the same 
time clear that he could not. by so doing, jeopardize the rights of other 
persons, such as those enumerated in section 91. to redeem the property.! 

A mortgage-suit then diffeis from an ordinary suit in that, while a 
compromise of the latter would bind the parties representatives, a 
promise of the former has not necessarily the same result, since, apa 
from c<jllusion or fraud, no mortgagor has the right of cutting off other 
people’s way to redemption, for that is a right, which', having regard to 
the pui*posc for which it exists, should not be defeated by any action 
taken bv the mortgagor. 


2527. But, so far as the parties themselves are concerned a com¬ 
promise-decree is final, and the question of its validity cannot be agisted 
on an appeal against A decree so made can only be set aside by a 

~1) 3 Seton on Decrees (6th Ed.). 1879 : Das v. Dehi Prasad, 3 A. L. J. R., 548 • 
This form is commended by the Privy (3) Ghulam Husain v. Dmanain, 

rouncil in Gopi Narain v. Bansi'dhar, 27 A.467 (469). . /ii.* n 

A. 326 (330), P.C. (4) BiraJ Mohim v. 5nmo/t Chtnta, 

(2) Narnyan v. Qartoji, 15 B. 692 ; Gokul C. W. N.. 877. 
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suit or ou review.U) Otherwise it will be stricilv coiislruod siuj liuriiih 
onforced. the mfrmgement o£ any of its terms being ivL’anleJ as tli'e 
breach of contract entailing appropriate peualtv.<2» If compromise. 
decree provides for the sale of property in case of default or its dcliverv 
to the mortgagee its terms will be carried out though the decree mav not 
be in accordance with this Act.(3) Parties are free to compromise'their 
case at any stage before or after it is decided. So a eompromise of a 
suit ou conditional sale made after the jirelimiuary -lecroe that the pn- 
perty shall be sold if payment is not made after two rears is i rlood 
compromise in which sale will follow the failure to jiav within the* period 
stipulated.(«) The same rule applie<l to a decree ba>e»i upon an award <&> 
Such a decree is a final decreet^) and must l)e executed as vuch There 
can be no extension of this.t?) When a decree is once parsed it must he 
taken to be conclusive between the i>arties. and an agreement entered into 
between them before the date of the decree, and not embodied therein 
cannot be given effect to in execution proceedings.(8) ,i,.cree iMf 

may bo compromised liy the parties, and ,,o. if. after the makin>» of -i 
decree »;«/. the parties compromise the suit, the tuorloaf-ce would be 
precluded from proceeding to g<'t the decree ma.le absohite O’ Indeed 
since the embargo on compromise is limited to jnvserviu^^ the rights of 
person to rodocm the mortgaged property, there can be no’ objection to i 
compromisi- which leaves that right intact. .\ mortgage-suit iinv for 
instance, ho compromised, and the parties agree to a decree pnvable bv 
instalments.do) or to the inclusion o7 other than the mortnuged nronevfb 
m the decree,(”) in which case the Court will enforce tlie contract So^ 
on the other hand, the mortgagor may agree to pay interest although \hn 
decree gives none, and if he so agrees in the presence of the Court Hp 
will not be permitted to retract his promis,.. and interest will l)e navoMi. 
as from the date of his promise.OZ) P-'^^able 

A claim compromised and discharged in accordance with i#s 
s is not subject to the certification of payments made under r. 


terms 

as providcfl in o. 21. r. 2 or the next rule of the (.'ode.<») 


2528. In Allahabad the Courts adhere 
that a deed cannot be avoided except by a 


to the Knglish rule 
deed. An.l so ii },as 


(1) Chandra v. Tara^ 10 C. 012; Biraj 
J^Iohini V. •^riniati Chintut 5 C.W.N., 877 
<S80), citing; Surat ChumUr v. Knrtik 
^JhuH'Ierf 9 €. 810; Ashufoeh v. Tara, 10 C. 
612. 

(2) Hartndra Lai v. Maharnni Da^i, 28 
C, 557. P.O. 

(3) Ahir Paramanik v. Jahur Mahmud, 
34 C. 880 ; Karorimal v, Jiamji Ltd 2 L 
53. 

{4) Htmtndra Lai v. Fakir Chand, 50 C. 
060. 

(5) Xripendra Xath v. Jhumak Mandal, 
2 Pat. L.J, 9 (1924) p. 263. 

(6) Kora Lul v. Punjab Xational Dank, 
1920) P.L.Rm IIS; 55 I.C. SIO; Inhan 
Chandra w Xilraian 2 P. 53 S. 

(7) Durga Dharihi \\ Andoth Pat 10 
O. C. 147; II 1.0. 528; contra yarauan 
V. DaohU (1922) N. 182. 

(8) PUuutnath v. Bhaawtta Din, 14 C 


L.J.. (H8; 10 I.C. rm. Beno,ic Lol v 
Brojtudta, 0 C. w. X., 838 ; dUtinguisI.inp 
Laldat v. hithofdns, 22 It 4 i 5 T p 
whole nn agreement was mJde* before 
on orljilrntion*c]^rrcp. 

(9) lihiku V. Shujaf AIL 29 C . 

Hcmenda, Lol y. Fuklr Chand, SP.’c. 650 ^ 

(10) BaUhet v, hhoiido, 20B Si raj am . 

o: ' i.: 

(11) V. Veokafuratnom, 17 
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bi-en tlu'if hold that, if a mortgage-deed duly registered provide 
for redemption after twenty-five years, and subsequently if, before 
the mutation officer, this term be waived by the mortgagee, who 
agree to permit redemption in the Jeth' of any year, it is a 
covenant which could not be availed of by the mortgagor, as the terms of 
a registered instrument could not be varied except by a registered instw- 
nient,(i> It was. however, conceded that the case would be otherwise- 
if the cojnprotnise is incorporated in a decree.(2) As regards the necessity 
of registration of a covenant not embodied in a decree, reliance was placed 
in a ease clocided hy tlie Privy C'ouneih^) but that case is only an authority 
for holding that the terms of a compromise, if reduced io ivrUing cannot 
affect immoveable property unless that writing is registered, and thig is 
much as the Begistration Act itself requires,W it does not support the 
finther proposition that such a compromise must also be in writing: and' 
tiic necessity of a deed to vars* or annul another deed in England was a 
juirt of the Vommon law(5) said to derive its support from the precept of 
e(|nity.(^> })ut which has ceased to influence the Courts now in England 
itself where a parol dispensation of a c(»ntrnct under stal is permitted tO’ 
bi‘ pleaded as a defence to an action upon the deed,^^^ and it appears to 
1)(' clearly the intention of section 92, proviso 4 of the Indian Evidence 
Act. 


2529. (I w'nild seem that, while persons entitled to redeem remain 
un.iffectc'd hv a compromise made by the mortgagor without their concui* 
I'cuee, thev will have to maintain a. separate suit for the purpose of enforc¬ 
ing their rights, for, unless they had been made parties to the suit, they 
cjinnot move to re-open it. 

In Eindand the Courts seldom make a decree absolute- without in the- 
first place passing a decree nhi and giving time for payment to the mort- 
aa.rorW even though the suit may have had to be heard But 

both the parties sgree, the Court is loath to mtervene and m a case- 
wliei-e the defendant was a minor the Court gm-e judgment f r a^n 
immediate foreclosure absolute on bemg satished by ev'dence that the 
nf tbP -roperty was not sufficient to pay the amount of the pr.neipal 
Mim due on the mortgage, together with interest and the costs of the- 
aclion, and that it would be for tbr benefit of the minor to give judgment 

in that form.<^®^ 


2530. Instalments inadmissible. 

mortgage-debt cannot be decreed as 

(1) Sudaruddin v. Ohhajii, 6 A.L..T.R., 
717 F.B. ; following Pranal v. Lakshmi, 
22 M. 608. I*.C. ; to the same effect Umed- 
mal V. Davulbin, 2 B. 547. 

(2) JiaffbubnuA v. Mohnbir, 28 A. 78 ; 
Siid/truddin v. Chajju, 5 A.L..T., 717 F. B. 

(.3) Pranal v. Lahshmi, 22 M. .608 (613) 
P.C. 

(4) S. 17 Act ni of 1877. 

(5) Pothier Ohligation, Nog. 471—500 ; 
Spece V. Henley, 8 R.vch., 66 S j Thames Iron 
Works and Ship Building Co. v. Royal Mail 
Steam Pocket Co,, 31 L.-I.O.P. 169 i West v. 
Blackewau, 3 Sc. N. R.. 199; Sellers v. 
Bickford, 1 Moo, 460; Thomson v. Brown, 
1 Moo., 358, Cardwent v. Hunt, 2 Moo., 660 
Lilllcr V. Holland, 3 T.R. 692. Owynne v. 


-Except by way of compromise a 

avable bv instalments, since a mort- 
• • _ 

Davyy 1 M, & G. 857, 

( 6 ) The rule ntktl tarn conventeM » 
naiurati aequiia suam unum auodque dis^lv% 
eo ligmine quo Ugatum ejst (** Nothing 
agreeaVle lo natural equity n<? that a thing 
Tw unbound in the same manner it 
bound **)—appears to be merely hortatory; 
and not mandatory. At any rate, the 
Indian rule is as embodied in s. 02, 

4, of the Indian Evidence Act (I of 187-). 

(7) Smith V. East India Co., 13 Jur^ 
367 ; Vfsey v. Itoshbigh. (1904) I Ch., h34* 

^8) Edwards v. CunUffe, 1 Mad., 287, 

(9) Patsy V. Flintf 48 L.J. Cli. 6 ..^ 

(10) Wolverhampton^ *c., BunWiiff Co. 
George^ 24 Ch. D., 707. 
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giige-decree is not a dccToi- merely “ for the payment of money " 
w.iliiii the e< ntenii>l:ili()n of section *210 of tiu- Code. whicli 
makes provision for onUaing {)aynient of a decretal sum in instul* 
inents. Prior to tlie passing of this Act, tlie point does not 
a[)pear tt) Itave l)een readily ci-ncetled. For. in the earliest reported case,(i> 
the Court, composed i<f 'rvirner and OhlHeld. J. J.. was divided in its 
opinion regarding the meaning <if the clause “ for tlie payment of money " 
as used in section 21(i of the Code, Turner, J.. holding that the clause 
only coutemplate<l wliat are eommonly known as monoy-decrees as contra¬ 
distinguished from nortgage-deerees. while Oldfield. J., was of opinion 
that the clause was compreheusivi' i-iKuigh tii comprise both classes of 
decrees. This lattei- view was. however. sul)>i<jiiontly abandoned in two 
eases ilecided l»y the same Court.‘‘t iu oiie <.f wliieh<^‘ Okltiekl. J., took 
[lart. These prec'e.leiits were siil.setpienll\ follcwve.l iu lU)mbay(«) but the 
point is now five from all ambiguity >.ince the [>assing of the'Act. for in 
the langviage of both section 88 and tlie present section, the 

decree can (ally order payment of Ihc ixincipul and interest on 

o ihtij to lie fixed by the Court within six months, which excludes, 
ail possibility of instalment payments. More<iver, since a mort^a^e 
is indivisible, and the riglil t< foreclose or sell is co-extonsi?e 
with tlie right to redeem. it follows tliat an instalment-decree 

would not only be opposed to tin- terms of the section hut would 
also break m upon the indivisible character of a mortgage-transaction 
Ihen again piece-moal payment, implying, as it would, piece-meal redemp- 
ion. force (.sure, or sale, would be as unjust as in most cases it won d 
be unsatisfactory and unprofitable to both parlies. Put there are cases 
in which there IS legislative authority for decreeing a morfgago-claim' as 
pit^al.le hy instalments. Jn cas(‘s. for instance, .irising under the Dekkin 

Agncidturists lielief Act.(^. the Court .s empowered m pass a m,SgagL- 

((cri t p.nable instalments. But these are e.xceptioiial cases which are 
regulated by the special enactm^ents which deal with them. 

2531. Construclicn of Decree.—A decree passed under the Act must 
be construed according to ,ts wording, and if cmbigiams. tlie Court exe- 
cuting It must put its own construction on it. anJ. if possible, will construe 
t us a decree properly framed according in law; but. where Ti.ere is lo 

e^i^irivLth " ^ to its 

the decree be right or wroiigCM; to do otherwise is to re-hear 

and rnie^nf which would be ■ an error of procedure, 

conduct o/«o 5 r'^'t 7 >*^ calculated to cause great irregularitv in tlie 

com nL Muts. (7) Even m the case of ambiguity, the (l(>crec must be 

it(8) Tn^l 1 ‘-r «<^cord with law than to make it conflict wdth 

dmibl lau' allows, and leaves no 

aoubl as to the construction to be placed upon it. (he Court executing the 


Crtwari v. MaJho Prasad, 2 A. 

i(133.) 

Wartko Das v. Hukam f>in{/h, 2 A. 
320 ; Bnechu v. Madad AH, ib., 040. 

(3) Jincchu V. Madt-i AH, 2 A. 049, 

(4) Slcankarapa v. Dannpa. 5 B. 004; 
Maluidaji v. Hart. 7 B. 3.12. 

(5) Act XVII of 1S97, 8. 15 B. Under 
this s<M!tion it has been hold that tho Court 
has jurisdiction to decree iustalmonts even 
after the duci-ee almolutc for Bale is made. 

54 


— Mfincherii v. Thakarda-i, 31 B. 120. 

f«) Pirbhu Karain v. Rup Singh, 20 A. 
197; followine Amolak Ram v. Lttchmi 
Ntirayur,. 19 A. 174; Radshah v. Hardi. 
[11^991 W. N. 17; Parkit v. Chamra, 
15 C. 7>. L. R. 134. 

17) Udwnnt Singh v. Tokhan Singh, 29 C 
353 (160). P. C. 

(8) Maharaja of Bharatpur v. Ram Kanno 
Dri. 23 A. 191 (190). P. C. 
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decrei' lias no option hut to e.xecute it for the sum decreed, even though it 
ho a Slim hovond wluit the law allows.Except in the case of ambiguity 
'T iiudjisistency. the dut\ (<1 l!ie executing Court is clearly to carry the 
oi'df!'-; into ertect. as being conclusive between the parties, whether it may 
or may not bo disputable in point of law.t^) J^ut a decree must be 
construed in a fair and reasonable spirit so as to advance instead of 
impeding its execution.In construing a decive it is permissible to look 
to the admissions in tlie course of the pleadings or in the course of the case, 
and tlie decree must be taken to negative the right which was conceded by 
all parties, witli reference to which the Court was not called upon to make 
any adjudication and in respect of which there was no necessity, for the 
Court to make any specific reference in the decree provided such a construc¬ 
tion does not infringe any statutory provision.Indeed in construing 
pleadings, judgments, decrees and orders passed in this country the Courts 
are never technical, but .strive to see what the real intention of the Court 
was if it was not properly expressed. 


2532. In tins respect a more latitude is allowed to the (’ourts in 
lndia(5> than wovdd be allowed to the Courts in England. If the decree is 
in accordance with the judgment, it cannot be altered on an application 
under section 206 of the Cixnl Procedure Code, but it may be rectified if it 
varies from the judgment. In one case where in the plaint Rs. 4,475 was 
erroneously claimed. th<‘ amount really due being Rs. 4,775, the High Court 
permitted rectification of tlie decree in accordance with the amount really 
due.(^) For the purpose of ascertaining the meaning of a decree if is 
competent to the Court to refer, not only to the judgment, but also to the 
pleadings in the caso.(^> There is no limitation for an application to 
amend tlie decree it being the duty of the Court to amend it whenever it 
is found to he not in conformity with the judgment. W The pmper Court 
to amend the decree is the Court which pa.sses the final decree, since decrees 
of the lower Courts merge into those m appeal.^ A decree obtained by 
a second mortgagee subject to (he prior mortgage eannot he construed as 
compelling the decree-holder to redeem the prior mortgage before cnfnreing 
his own mortgage by foreclosure or sale.do) 


2633< Where interest is awarded in a decree for foreclosure, but it is 
not clear whether it is to run on until actual payment or only until tlie date 
fixed for payment, having regard to the language of this section, it must, 
strictly speaking, bo held to run only up to the date fixed.though this 
does not preclude the Court from awarding interest in acordanee with the 


(1) of Bharat pur v. Pani 

Knnno Dei. A.W.N,, Ifil, O. A. ; 

23 A. 181 nm, P. C. 

(2^ Maharaja of Bharat pur v. Baai 
Knnno Dei, 23 A. 181 (IflOl. P. C. ; Benoife 
Lnl V. Brajen'Irakumnr. 2^ C. 810. 

(3) Ahih/nbai v. Ka-'^hiuath. 5 Rom. L.K., 
802. 

{4) Srifiivasa v. Yamunahat, 29 84 

(87). 

(6) Kedar Nath v. Kutenan, 5 C. L. R., 
25 (26* 27). 

/O) Pherozsha v. The Sun Mills, 22 B. 
370 ; see also Kali Krishna v. Secretary of 
State. 16 C. 173. P. C. ; Sri Raja Rnu v. 
Sri Raja Inugantx^ 21 31. 344. Lnkho Rihi 


V. Satamai AU. 20 A. 337. 

(7> Lachmi Nnrain v. Ju^alonath. 18 A. 
344; Amoluk Ram v. Lachmi Narain, 19 
A. 174 ; Srinath v. Hari Roda. 3 C. W. N.. 
037. 

(S) Kalu V. Latu. 21 C. 259. 

(ft) Pichuvaypangar v. Seshaj/yangarp 
M. 124; ShivJal v. Jutnok Lai, IS B* 
542. 

(10) Arnvomutha v. Kumarnswamy, 7 
3I.L.T. 230; 6 T.C. 490. 

(11) Jamadns v.Bhangi, 1 N. L. K* -3. 
But a similar laneuaae occurring in a mort* 

deed ^ould b© differently construed- 
§ (929). 
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provisions of the mortgage-deod until uetu.il puvnient. A decree provided 
for tlie payment of interest at the contract rate up to six months there bein'' 
no provision for its payment after that date up to realization But both 
parties understood it to contain siich a provision, and the defendant obtained 
enlargements making further payments of interest on that supposiiiun 
Later on when he discovered his mistake, he objected to the payment plead 
mg coercion and want of sanction of the Court. But it was held that the 
dvt;ond,int could not. be lieui'd to ,|ueslion the legality of payments from 
a Ineli he had sv.bstantially beuehted.dl Where the decree makes no pro- 
visiun for the payment of interest whieh Mas subjeef to llie rule of Da,„-,l„i,„l 
the court presumed that the interest not allowed was refused.<2’ 

2534. A decree ran thus: “ Thiee months' time will be allowed to the 
Illvutratlve defendants within which to pay up the whole sum 

failiug wliieh the plaintiff shalfhe put in possession of the 
imtiioveahle and moveable iirojierty specifii'd in the bond sued upon, and in 
the plaint and schedule as provided in the terms of the bond." In spite of 
the objection of the mortgagors that the decree was neither in accordance 
with the terms of the bond, and was not a foreclosure-decree, it appears the 
mortgagees were put in possession. The mortgagor did not appeal from this 
order, but the case having subsequently gone up in appeal to the Privv 
Council, their Lordships observed: " The decree was not according to ]a\v. 
Mr. Mayne contends that the decree was intended as a foreclosure, and is so 
in effect. The only other kind of possession whieh can be suggested is 
usufructuary possession lasting until the debt is discharged by the profits 
of the estate; and Mr. Mayne urges that there is nothing in the judgment to 
suggest such a possession, and that * the tt'rms ..f the bond ’ do not warr mi 
possession of any kind. All that is true: l.ut it does not compel ilu- 
inference that the decree amounts to a forecdosiire. . . It is sufficient that 
tlie mortgagee not being entitled to foreclosure and not asking for it, got a 
decree which did not puri»ort to work foreclosure. The mortgagee thereupon 
became mortgagee in possession; and, as such, he must submit to be 
redeemed. ”(3) It was once upon a time held that a decree in the following 
terms—“ decree for plaintiff in favour of his claim and costs af^ainst 
defendants ”—could not bo regarded as other than a money-decree, although 
passed on a mortgage-bond in which a mortgage-decree was pravecl for 
And a decree was held to be no better when it decreed only the claim as 
b|•onght,”(5)or “ in accordance with " an agreement of compromise in which 
the defendant had agreed (hat. in the event of defau't, the plaintiff should 
be at liberty to bring such property to sale.(6» Rv,t these cases have now 
been overruled by llw case in which " the claim of the plaintiff wit], costs 
of the suit . .be decreed ' was in the light of tlic }deadings construed 
to lie not merely a money-decree, hut one for the enforcement of lien (’> 
So .also, where the usual rnortgage-decree " is directed to he made'.8» it 


(1) Ookhoi V. OaHttih La/, 17 C.W.N. 
(fl65; 17 I.C. 030. 

(2) Hirntnl v. Dcaax y'jraiJal, 37 H. 
320 |*.C. 

(3l Siri Raja Pnpnnunn v. Sri Vira 
Pratnpa, 19 M. 219, P.C. 

(-1) Thamman v. Onn/fa Ram, 2 A. 342. 
(5) Muluk Fukeer v. Manohar, 2 N.W.l’., 
0 ; Haraukh v. AfrghraJ, ?. A. 345. 


(ft) Jiniki Prnaiiii v. Baldeo A’rtrntH. 3 4 

21«. F.i;. ’ 

(7) iJabi Charon v. Pirbhu JJin, 3 A. 
3S8. F. R. ; see ftl«o Ram Praaad v. Raghu 
Nnndnn. 3 A. 239 : Rolano v. A/or«« rf- Co 
4 O.L.R.. 11. 

(8) ChotooloU V. Miller. 7 C. L. R., 207 
yasir Mumoorad \. Mehidi Btmtm 7 
C. L. R. 206. 
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was held that it could not but be regarded as a mortgage-decree though it 
was inartistic-ally drawn up. But, where the decree, in addition to its 
preserihed contents, ordered “ that the defendants do pay to the plaintiffs 
aforesaid the sum of Ks. 87G-8, being the costs incun-ed by them in this 
Court,” the clause was held insufficient to charge the mortgagor judgment- 
dol)tor with a personal liability.(b Jf a decree is susceptible of a double 
construction, as whore it only decrees interest without specifying the period 
up to which it is to run, the proper construction is to hold tliat the interest 
was allowed up to the date of realization, and not only up to the date fixed 
liy the decree for payment of the mortgage-debt.<2> So where a mortgage- 
decree directed payment of interest up to '' the dale of payment it was 

construed to mean the date on which payment is made, and not merely 

that tixed for payment.A decree ran thus: ” (a) The plaintiffs entire 
claim. (6) together witli interest for the period of the pendency of the suit 
at the rate claimed on the amount of the principal and costs, be decreed, 
(c) and the plaintiff should receive on the. decretal amount and costs further 
interest at 8 annas per cent.. {(1) that the defendant No. 1 should pay 

Hs. 8,(H).(HK) principal, Rs. 47,657-9-4 interest included in the claim. 

Rs. 9.487-4 interest for the period of the pendency of the suit at annas 11 
per cent., Rs. 781-14-6 future interest at annas 8 per cent., by 20 tb 
1886, and Rs. 10,826-6 interest for six months at the rate of amias 8 to ^utn 
Julv 1886, together M-ith costs of the suit within six months. • • • 
Here there was no explicit provision made for the payment of future 
interest, and the (juestion was, whether it was awarded by the decree, li e 
judgment-debtor contended that the specifications in clauses (b) (c) and pi> 
eft no doubt that no provision was made for payment the 

six months. On the other hand tlie down bv 

general terms of clauses (a), (f)' ^ n^vraent The Hi^^h Court 

clause (d) winch headV/'^^^ inconsistent with the earlier 

Sirrt'thelloMIs Siieh fotlow, nntl be Governed in its ineaninR by tbem,(*> 
Bu the Privy Council held on appeal that the decree «js nnambiguous, and 

mention of the decree being contained in clause 0 ). the 
rennainlng dauts must be read sn as not to restrict the relief thereby 

given. 

2536 Of course as has been before remarked (§§ 2468—2479) tJie 
fact tha; a certain sum. including interest, is ordered to be paid before a 
cer kin datl is no ground for holding that future interest was disalloueffi 
NTor does the mere omission of a clause allowing interest to the o 
onvment necessarily have that effect if the intention be otherwise chnrj 

a-ain. the Coiu-t is not justified in assuming that the 
not entitled to interest according to the terms of the mortgage-deed from 
the mere fact that the decree was not drawn up ^he form prescribed m 
the Act.(^> A decree which provided that the plaintiff shall recover 


(1) Mm/hul Fftthnn v. Lnlta Pranid, 20 
A. 52; overruling Chiranji v. Moti R'lm, 

n’ftOS) A.W.N.. 33. • 07 A 

W(2) nnkhftt Snjjttd v. Vdxt Narmn, 21 A. 

3 Cl. 

(3) Rndhika v. Rrojendra, 11 C. \V. N. 
12.'.: 5 I.C. 61. 


{*) Mnkarf^^a of Bhuratpur v. Bam J.. K., 


Kamw Dei. (1SP8) A. W. X , 164 (106), 

‘^■(5) v- 

Kanno Dei, 23 A. ISl (190.), P. C. 

(6) Maharaja of Rharalpur v. 

A’anno Dei, 23 A. 1*^1 

(7) Harqovan^Ios v. Mohan Bat, 2 
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amount due to him with costs and interest, adding that the decree sliail he 
executed against the property specified in the bond, may be executed, eiilur 
against the mortgagor personally, or against the inorlgaged proi.cny<'> 
iSuch decrees are obviously defective and illegal, but, if they present them¬ 
selves before the executing Court, their construction bcc< incs tla ii a 
<]Viestioji of imperative necessity So, where the decree ordered tluii the 
claim be decreed with costs with interest at C per cent, per anmini. that 
the defendant do pay to the plaintiff the decretal money within two months, 
the Court held that, though irregular in form, it was in effect a deeric for 
foreclosure, and that it must be executed as such.(2) 

2536. It has been before observed that, before decision of ihc case, it 
is open to the parties to compromise their case and to enter into coM iiants 
which tlie Court will incorporate into the decree. (j§ 2526—2520.) Alter 
tlie decree is, however, once made, it is not open to the parties to shew 
that it is suhjeet to an agreement made helween the i>arties before the 
decree. Thus, wliere an in-'talmeiit-decree was d.ily made, neither a jilca 
of jiaymcnt of a portion of tlie claim alleged to have been made before the 
decree, nor of an agreement that ilie ))aymi-nt of v.ortain instalments would 
not be enforced, alleged to have be«-n come to between tlic parties before the 
passing of the decree, could be iju{uircd into.<^> So again the incident of 
executability cannot be imported into such a decree, which must be 
construed in accordance with its terms. If, therefore, it decreed a mortgage 
claim by instalments adding tliat llie mortgaged property should remain 
charged with payment of the said instahmaits the Court held the decn.-c 
incapable of execution and that the proj)erty charged could not be brought 
to sale otherwise than by a fresh suit instituted under section tj'.t'*) 'Hie 
<{Uestion, wliethcr the acceptance of an overdue instalment, does or does not 
operate as a waiver of the terms of the decree, is a tjuestion of fad, and 
not of law. which has to bo decided upon the circumstances of each case.(^' 


Where, in a foreclosure-ouil. the decree is drawn up for the amount of 
principal and interest up to the date of the decree, and also for interest 
which will be due to the plaintiff up to the expiry of six calendar months 
from the date of the decree, the mortgagor cannot be allowed to redeem 
before the expiry of the six months fixed in it, on payment of the sum 
found due for principal and interest up to the date of the decree, with 
subsecpient interest up to the date of payment <}nly.^^> 

Tt has been held in the case that a decree, allowing future iutevest 
simply v/ithout specifying the period until which it is payable, must be 
construed to allow interest only up to the period of grace allowed.f’’ Rut 
this view tabes no note of the fact that in deeds a covenant to ]ia\ intcvf'-t 
simply has been over again construed to mean that interest shall nni until 
liquidation. And there is no reason why a decree should ro'‘eive a different 
eonstruction. Moreover, there is a very good reason that an unsatisfied 
decree sho\ild carry interest, for it is by way of e^ompensation for defen-ing 


fl) Lufhmi Dai v. Atman fUtuik, 2 C. 
213 j Hum Harnn v. Onbiiul Shir/h, 2S 
295. 

(21 Joqtmira v. liuma Xalh, 4 C. L. .7.. 
633. 

(3) BenofU, TaiI v. Braifiutra Kumar, 
29 C. 810; dUtin^uisliintf Laltlui v. Kithor- 
4/ui. 22 B, 403. 


(4) Auhhoi/ettury v. Oouri Sunhur, 22 C. 
8.59 (8113). 

(5) Kuthirnm v. Pandu, i Bom.. L.R;. 
088. F. B. 

(0) Bill V. RowUindt. flS971 2 Ch.. 30. 
(7) nhfitiram v. OokuUlat, 17 C. P. L. R.. 
104; dlssenlini.' from Bakfiar v. 

f'dil 21 301. F. B. 
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payment that interest is allowed, and it would be strange if the interest 
ceased thougli the decree was unsatisfied. 

2537. In the first instance interest is to be calculated under the 
section up to tlie date fixed for payment, but the judgment should provide 
for tlie interest allowed by the Court, so that, if the period of grace is 
extended, the mortgagee may know what he is to get under the decree. In 
other words a mortgage-decree may provide for the payment of interest at 
tlie contract-rate, not merely up to the date fixed for the payment, but up 
if) the date of actual realization.W 


2538. Where re-payment is less than interest, it should be presumed to 
have been made towards interest, and may be so appropriated.(2) Such 
appropriation may be made at any time so long as the creditor has not 
exercised his option. 

2539. A decree under this section cannot be set-off against a decree for 

Set-ofl. nioiiey passed against the mortgagee against whom the 

njortgugor has a right to execute it, section 247 of the 
Code being inapplicable to such decrees.^ 


2540. Delivery of Deeds, etc.—The clause as to the delivery of deeds 
Clause (c) mortgagor is inserted, because the mortgagor's title- 

deeds are, in the towns mentioned in section 59 and 69 (c) 
u.sually deposited with tiie mortgagee to prevent their being otherwise 
charged; but in tlie mofussil where equitable mortgages by deposit of deeds 
are not permissible, the mortgagees seldom insist on the delivery of deeds as 
a part of their security. In that case the retention of the clause in the 
decree would be as superfluous as it might be misleading, the Court, should, 
therefore, ascertain whether (<i) the mortgagee is in possession of any title- 
deeds; (6) whether the mortgagee has sub-mortgaged or assigned his interest 
to iinother, in wliicli case the decree should contain the clause ns to re¬ 
transfer of the property to the mortgagor free not only of the original 
mortgage but al.so of " all incumbrances created by the plaintiff or any 
pci'son claiming wider him, or where the plaintiff clnims by derived title, 
by those under whom he claims.” Such persons comprise only those who 
hold under the mortgagee or under whom the mortgagee holds by 
reason of a transfer by whicii the mortgagor is not bound. If, tlierefore, 
the moi’tgagee has sub-let the property he is bound to deliver vacant 
possession, if the plaintiff was a derivative mortgagee, such as a sub- 
mortgagee or the main mortgagee’s assignee, he must deliver the property 
free from the main mortgage. As the plaintiff rub-mortgagee claims by a 
derived title the decree should direct an account of what is due to the main 
mortgagee or his assignee and then of what is due to the derivative 
mortgagee, 4ind that upon payment to the latter of the sum due to him, not 
exceeding the sum found due to the main mortgagee, and on payment of 

is due to the main mortgagee, both of them 
shall reconvey the mortgaged property free etc., and deliver up all deeds 


(1) Kruhna-iaurmi v. Shnnivaaa. 11 M. 
I.. J. R., 7 ; Batneahu'or v. Mahomed, 26 0. 
39; Qangaram v. JaihaV.n, 30 C. 9.53; 
liakhar Sajjad v. Udit Xarnin, 21 A. 361. 

(2) Luchmeshwar Sinflh v. Lutf Ali 8 
Bom. L. R.. 110, P. C. 


(3) The Uezen, [1897] A. C.. 286 (294); 
Seymour v. Pickett, flflO.'*] 1 K. B., 715 
(723, 724). 

(4) Chhogmal v. Oovind. 16 C. P. I-R.» 
73. 
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etc., to the mortgagor, or as ho shall direct (or appoint). In case of tl..' 
mortgagor’s default the mortgagor is to bo foreclosed. After which Mib- 
sequenb interest and costs are to be computed on the plaintiff’s derivativ. 
mortgage, who is ordered to re-couvey to the main mortgagee on payim nt 
of that amount, and in default of payment he too is foreclosed, 

According to another form(2) an account is directed of what i'^ due to the 
original and derivative mortgagees respectively, from which the sum due 
to the latter is deducted from what is due to the former, and pavniciit is 
ordered to be made to each of what is due to him. Wliere oulV parti il 
redemption is permitted, the decree should so direct and on paynient the 

re-transfer shall expressly be subject to the rights of redemption ot other 
persons interested. 

The necessity for re-transfer only arises if the morigagor so requires it in 
which case he must pay for the conveyance. 

The dedivery of possession is only necessary if the inortcuL-ee wav in 
possession and has no right to retain it. Where the mSrtgagor was 
himself in possession the clause is unnecessary and had better be cut out 

2541. Decree on the Mortgage of Moveables—Although there is no 
statutory form to which a decree passed on the hypothecation of moveables 
should conform, still, having regard to the e.juitv underlying the form here 
prescribed, a decree m similar terms would appear to be cijuully appropriate 
to the case of hypothecation of movables where tlic contract admits of it 
that is to say, if there be merely a hypothecation with no indication of the 
^reditor s remedy m c^ase of the debtor’s failure to repav the loan then 
the remedy of the creditor is lo obtain a decree for the inonev with a lien 

ft hrlietno hypothecated jiroperty. and thereafter to attacli and sell 
Jt, he bein„ equitably bound to exhaust that piopertv before loohine 
elsewhere for his money. If the contract provides that the creditor should 

wi!r ^oredosv the hypothecated property then the Couri 

will decree possession or foreclosure as the case niav be. In tlu- t-ast^ of 

transferring hands since tlie mortgage flie 
mortgagee IS entitled to follow it in the hands of a transferee witl.o t 
consideration or one witli notice, though the notice in this ca.v. muJt W- 
an actual one ( ) So, m a case where the agreement ran ns follows—** We 
shall pay off the loan of paddy with interest at ">0 per cent in the month 
of Aghran of the cuiTcnt Sliak. . . If ^e do not n-.v ll,.’ \ ' 

the aforesaid tinie, wo mortgage as security „ur buHocks.' U 

do not satisfy the claim in respect of i>addv within the -iforesfli.r/; 
shall sell the bullocks and realize the vuine etc ” Dofinilt i 

High Court passed the following decree :- 

M months from the date of the order 

of the paddy still due (specifying the amount) the mortgage to be released 
that on defau t of ,e-,,l„cement of the’ ..addv ^orfaaid witWn S 

1^ ^ ® bullocks and proeeedc should 

be applied towards replacing tlu> paddy aforesaid.” 


(1) 3 Seton (fith Kd.) pj). 2078, 2079, 
FiaW. S 1945. 

(21 3 Seton («th Kd.) p. 2081. 

(3) Ib. p. 2077 ; Pearet v. MorrU. L. R.. 
Ch. 227 ; Toiu v. Turtutr, 39 Ch. 1)., 


455. 

(4) S. 108, Indian Contract Act (IX o. 
1872); Nanhnji v. CAeinm'i, 7 N, L. R 
72 (73-80). 
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la such cusL's too a decree niifi should he passed ia the first instance to 
be made final on the expiration of the six months, as on an ordinary 
luortgage of lauds. Tlie order should reserve liberty to apply in case the 
recjuired ainounl is not realized. As six months are allowed the question of 
iii‘'lalmfnts tloes not arise. 


\\ here a certificate of shares is deposited with a person to secure a 
debt and iriterest. the creditor may bring an action for foreclosure and 
traiistcr of the shares in his naiiio(2) and a similar decree would have to be 
passed. 


2542. Jurisdiction.—The High Courts are divided on the question 
wliethcr a suit for foreclosure is a “ suit for land ’ within the meaning 
assigned to that phrase in section 12 of the Letters Patent. According 
to the Bombay Higii Court such a suit is not a suit for land, and in this 
\Il w the t'ourt is held on its original side to possess jurisdiction to entertain 
such suits, although the property in question be situate outside the town 
iuifl island of Bombay.<*) But the contrary has been held in Madras, where 
u suit for land is lield to include any suit in which a decree is asked for 
operating directly upon the hind.c*^ This view' accords with that taken in 

Calcutta.<5) 

Where a decree is passed without objection by a Court other than that 
it) whose jurisdiction the mortgaged property w'as situate, the mortgagor 
was held precluded from objecting to the validity of the decree in the 
course of its execution provided that the Court that passed the decree, 
hiiving regard to the nature and value of the suit, was competent to try 
it.(*^ As both in a suit for foreclosure as w'ell as for redemption the Court- 
fee is payable on the principal money secured, the jurisdiction of the Court 
will also‘be determined by the amount upon which the Court-fee is levied 
and not upon the sum actually due.rt> 

2543. Oourt-fee. —The Court-fee payable for a suit to enforce a mort¬ 
gage by conditional sale is (id luihirew on the principal money expressed to 
be secured by the instrument of mortgage.Xow as the mortgagee is 
bound to unite all his mortgages in the same suit, it has been held in 
Madras, that the Court-fee payable by a mortgagee holding four mortgages 
should be calculated only on the aggregate amount of the four securities. 

A puisne mortgagee suing out his own mortgage is entitled to pay the 
Court-fee leviable on his owm claim irrespective of the other claims, but 
if he joins the prior mortgagee and sues to restrain him from executing his 
own decree to the plaintiff's prejudice because th? latter was no party to 
it, he must pay an additional ml valorem Court-fee commensurate with 


(1) Shivratn v. Dhan, 4 Bom. L. R., 577 
(581). 

(2) Harrold v. Plenty, fl901] 2 Ch. 314. 

(3) Vefikoba v, Pambhoji, 5) B.H.C.R. 
12; Holkar v. Dadahhai^ 14 B. 353; 
Sorabji v. Rriilonii, 22 B. 701. 

(4) Nahin v. KrtshnaJ^tvarntf, 27 M. 167. 

(5) In ro Leslie, 9 Bom. 171 ; 

Surji Prasad v: Macnafjhten, 4 C. W. N., 
XKKV ; followeH in Baij Xntk v. Binoyendra 
Nath, 6 C.W.N., ceviii. 


(6) Gornatham v. Komadur, 27 M. 118. 

(7) S. 7 (IX). Court Fee.s Act (VII of 
1870); See § 1742 and cases there cited. 

(8) A. S. 70 of 1902 ; 12 M. L. J. (Short 
notes). 

(9) Kedar Singh v. MfUobadal, 5 A.L.J. 
R., 713 ; following Kuhair Singh v. Afma- 
ram, S A. 322 ; Amanat Begnm v. Hajanlaly 
8 A. 438 ; Deoathan of Sonegaon v. Makunda^ 
14 C.P.L.R., 154. 
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i!k‘ of ihe suuyht, which imisl l)c n-asonalily valiKal aixl im t. 

arbitrarily under-valued.t^ 

A |)laint iusutticicutlv staui|Mjd should not be dismissed before giviJii' 
the plaintiff an opportunity to make good the delicicncyThe couu-l* e 
payable on appeal is not necessarily the same as is payabli- in suits, but 
need only be paid on the amount uscerlained to be tlie value of tlie 
subject-matter of the appeal/^) If, therefore, the principal sum seeun d 
by the mortgage bo Ks. 6,000, and the suit he for l\s. the court-}<e 

l)uvublc in tj»c first ('ourt w«>uld be on Ks. ti.ttOt) l)ut it would on appeal 
bo payable on Hs. 8.6(>C. provided, of course the entire subject-uiatti.r 
of the <lecree is in appealA'*’ Hut the plaintiff is not houncl to pay Cotiit- 
t’ee on the relief granted by tlie t’ourt, and which could not have been given 
without the amendment of the plaint,This amount may or niay n<jt be 
etpiivalent to the principal money secured by the mortgage, und'the fact 
that there may he a difficulty in ascertaining the value of the subject-niatt. r 
is no ground tor adopting a different scale of assessment. Where tl)e 
mortgage-money exceeded a luc of rupees the principal being Ks, (lO.OOO and 
an auction-purchaser of the [iroperty for Rs. 2.")06 was made a co-detendant. 
it was held tliat tliat sum represented the value of the )>ropcrty to him and 
he was not liable to ])ay court-foe on anything more on appeal tltou"li 
it affected the whole Tnortgage-decree.(^> Only a fixed foe of Rs. 10 need 
be paid on an appeal for recovery of future interest.The court-foe 
payable by the mortgagor who .sues, not for redemplion but for cHncella- 
lion of the deed on tlu- groutnl that it was execuletl witlumt consideration, 
would be nf)t on the expressed consideration hut on sucl» value as ilie 
plaintiff may se.t on his relief, which would ordinarily he nominal. 
Such a suit, however, is one for consequential relief, and not for a mere 
declaration. 

2544. Appeal.—The ))reliminarv decree passed under this rule nr t 
merely an interlocutoi->- order, but a decree which may be appealed against 
subject to the ordinary rule of limitation and the ai)peal cun he heard, 
even though, since the notice was served, the foreeb sure had been made.(JO) 
Bvit if no appeal is made against the preliminary decree, it cannot be 
allowed to bo questioned on appeal against the final di-cree passeil uii.ler tlie 


"*(1) JoffCffhr't V. Durgn Pra^ho'l^ 30 A. 
600, 

(2) M'tnmathrt v. HohiUi. 2 A.Iv.'T.R.* 
84. 

(3) Nepnl R^i v. Dehi Prn«ad^ 27 A 
447 ; followerJ in R^Jerenee undfir the Court 
Fm Act, 29 M. 307 ; followinx Lain Rup 
Ki9hore v. Mat/aram, All., Sr A., No. 122/J 
of 1893 : dissentinjr from Prahhu v. Sita- 
ram, 13 A. 04; Jng^ohrn v. Dnrga 
ProAfid, 30 A. 500. SecHon 7 (9) of the 
Court Feort Act evidently refers* only to 
^uit9 and not to appeals. C/. Soli. I in 
which a momofAndum of appeal is dis¬ 
tinctly tnentioned. Now so held in Rtfe- 
fence under the Court Fete Act, 29 M. 307 ; 
RamaMshna v. Kolta, 30 M. 96, F. B. 

(4) In re Mahadeo Prasad, 5 A* L. *T. R., 
631 ; foUowinK Jiepal Rai v. Dtbi Prasad, 
fl906) A.W.Nm 40 ; 7?«/efertC« wider the 
Court Fees Ad, 29 M. 387. 


(5) Jndar Sett v. Ridhi Singh, 30 A. 103 
(61 Jngatdhor v, Broiriu 33 (\ 1J33 

(1149); Rarruilrtshna v. Koltn, .30 M. Ui] 
P. B. ; but coMfr« held in Diluxonr v. 
Rhagtvai, 3 \. L. J. R . 130. 

(71 Rhaicani v. Mt. Kutnhuny\\sm, 21 A. 
559. 

(8) Chinnammal v. Madara^a, 27 M. 
480? fnllowing Sumin v. Minammal, 23 M. 
490 : Guru v. V^nhafutri^hnomu, 

24 M. 34. 

(0) Parvatihni v. Vishiratwth, 0 Bom. 
L. R., 1125. 

(10) Smith V. Davies, 51 Ch. D.. «596 ; 
Bafatun v. Dilntti, 30 C. 083 ; Daikuutha 
V. Ramanand 25 C.W.N., 776: 61 I.C. 
923. (appeal may, however, be amended 
to include one against the fina) decree. 
But it is submitted that the pendency of 
the appeal cannot be prejudiced by any 
proceedings in the Lower Court). 



17(K) 


TRANSFER OF PROPERTY. 


( 0 . 34, r. 3 


next rule.(i> It was so laid down in Calcutta in a partition-suit in which 
sinular r ecreos liave to be niadeW but in this respect the Court was 
apparently disided against itself since, wliile in some cases, the right of a 
to Jinpugn the preliminary decree was conceded,W there were cases 
Ml ' •hat riglit was negatived. A close examination of these cases 

won d. however, shew that tiie cases in tvhich the preliminary decree w’as 
allowed to be questioned were mostly cases in which that decree was reallv 
Ml interlocutory order which did not purport to dispose of the cause.(«) In 
am case the question is now finally settled by s. 97 of the Procedure Code 
wlitch pn-clufles a party from disputing its correctness. 


2545. Mortgagee’s Interest under Preliminary Decree_A mortgagee 

w tio lias obtained a decree for foreclosure acquires sufficient interest in the 
mortgaged property to become entitled to repurchase it under section 310-A 
of the Code.<5) 


3 (1) Whore on or before the day fixed, the defendant 

Final decree in pays into Court the amount declared due as 
foreclosure-suit. aforcsaid, together with such subsequent 

costs as are mentioned in rule 10, the Court shall pass a 
decree: 


(a) ordering the plaintiff to deliver up the documents 
which under the terms of the preliminary decree he is bound 
to deliver up and, if so required; 

(b) ordering him to re-transfer the mortgaged property 
as directed in the said decree, 

and, also, if necessary, 

(c) ordering him to put the defendant in possession of 
the property. 

(2) Where such payment is not so made, the Court 
shall, on application made in that behalf by the plaintiff, 
pass a decree that the defendant and all persons claiming 
through or under him be debarred from all right to redeem 
the mortgaged property, and also, if necessary, ordering the 
defendant to put the plaintiff in possession of the property: 


—Cvnindra v. Baijnafk, 31 0. 370; f4) CJ. Forbes v. Amffroonissa, 10 

the point is now settled by s. 97, C. P. 0. 340; Sheonatk v. Famnath, 10 

(Act V of 1908). M.I.A., 413. 

(2) Boloram v. Ram Chundra, 23 C. (6) RaJchal Chundtr v. Dwarka NaiK 

279; Dulhin v. Radha Dulari, 19 C. 4C3, 13 C. 346; Bamidul Hug v. Matangini, 
F. B. 2 C. W. N., cclviii; Nityananda v. Hira 

(3) Hurry Persad v. Prosuno Chunder, Lai, 5 C. W. N., 63 ; Suryi Ram v. Bacham 
1 Hay. 397 ; Biswanath v. J5ont Kanta, Deo, 2 C. L. J. 202. ; Ambika Ohnran v 
23 0. 406 ; Khadem v. Emdad, 5 C. W. N., Rampatri, 21 C.L.J., 284 28 I.C. 671. 
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Provided that the Court may, upon good causo shown 

and upon such terms (if any), as it thinks lit, 
° from time to time postpone the day fixed ior 

such jiayment 

(3) On the passing of a decree under sub-rule (2) the 

debt secured by the mortgage shall be deemed 
to bo discharged. 


SYNOPSIS. 


Paragraph^^ 


254 O 4 Atialogous Law. 

2547. Principle. 

2S4S. Meaning of Words 

2549, PaymefU of Debt. 

2551. Procedure on pay¬ 
ment. 

2552. Procedure on Non* 
payment. 

2555, Form of Applica^ 
lion. 

2555. Inquiry under the 
Pule. 


2557. Enlargement of 
TLne. 

2558. Ground for en- 
hirgement or otherwise. 

2554, Rcdetnplion after 
due date. 

2558. Questions for con- 
sideration. 

2559, Form and Effect of 
final decree for Fort^ 
closure. 


2574, Effect on right of 
Privies. 

2575. Invalid Decree. 
2577. Limitation for Ap, 

plication, 

2580. Retransfer of Pos* 
session. 

2586. Debt discharged. 

2587. Final Decree when 
re-opened. 

2588. Appeal. 

2589. Effect of Erroneous 
Decree. 


ran and whnh 

al^'Taymear '“'l a” th'' d t’ 

•moua, due. ,if bo put into ptC«rEy““ 

H such payment is not so made, the plaintiff may apply to tha ra.,Pf . 

Order absolute be**'de£r?S®"SuU?y *of «nder“him 

lor loreclosure. property, and the Co/rt shall the^’'pai° su'i'^^der’ 

necessary, deliver possession of the property to the plaSff 

.clTdlXrf. fitMmTK f^rpin/^EeT*- 

time. such payment. postpone the day appointed for 

On passing of anorder under the second n<ir<t<prr>„k .i.- 
by the mortgage shall be deemed to be dischar^, ^ section the debt secured 

In the Code of Civil Procedure, Schedule IV No too 4 i 
the words ' decree absolutely ' shall be substituted. ' ^ deereo’ 

The first two paragraphs of the rule are supplementarv to rule 2 
ihe third paragrapli marks a departure from tlie Pnoiioi t ' ^ . 

foreclosure'decrees’ are allowed to be HpeLd ’^ThL I" w 
designedly made.U) The next paragraph reT/tto^to toe'discT rt^ of U,: 
mortgage-debt upon foreclosure is also not in accordance with thi EngSh 


(I) Seloct lieport 2f\<l Pof)riiary 1878, 3S. 




17us TRANSFER OF PROPERTY. [O. 34, f. 3 

Tilis rule applies only to foreclosure-suits. Rules 5 and 8 similarly 
provide for a suit for sale. 

2647. Principle.—This rule enables the mortgagee to foreclose the 
on expii'iition of the period of grace allowed to the mortgagor 
III accordiince witli the provisions of the last rule. If the mortgagor pays 
off ihi' decree withiu the time allowed allotted to liiin by that lulc, he i% 
entitled to obtain reconveyance of the property from the mortgagee, if neces* 
siiry, and also to obtain delivery of all documents of title in his possession 
or [lower. If the mortgagor fails to pay within the prescribed time, he may 
ilieii ajiply for the enlargement of the period of grace, unless he acquiesces 
in tlie foreclosure, and in which case he need not further appear. Afttr 
the foreclosure-decree is once made final the Courts in this country have no 
jurisdiction to re-open it, unless it was ex /)urfe<^) or unless it be in the 
exercise of their extraordinary jurisdiction as on an application for the re¬ 
view of their order.(2) In England, however, the Courts wield jurisdiction 
to re-open the proceedings. “ if the judgment has been obtained by false 
evidenced^^ or other fraudulent or collusive practice. It would appear 
that under similar circumstances in this country, the ifmedy cf the mort¬ 
gagor lit*s in review or a separate suit for cancellation cf the decree, but 
so far as regards the suit in which the decree has been made final against 
liitn In- has no remedy. The final decree invests the suit with the finality 
which cannot be disturbed ever afterwards in the same proceeding. It seems 
that the Legislature in departing in this respect from the English law lias 
acted wisely, for if the final decrees in foreclosure and redemption suits 
were allowed to be re-opened, it would have been setting a premium upon 
ruinously interminable litigation. It seems always desirable that ^vhile the 
Court should be slow to shut out either party from its just rights, it should 
not have power to deprive the successful party of the fruit of the final decree 
bv re-opening its door to novel pleas and often baseless accusations. 

2548 Meaning of Words.— "Suck amounf and of such subsequent 
costs Vnder this head are included costs connected with obtaining 
possession and the execution of the reconveyance, and probably also the 
costs of taking the accounts.ts) " Shall be put into possession of the 
Mortgaged properhj:" In addition to which the mortgagor may also claim 
all documents relating to the mortgaged property as provided in rule 2. 
It will be noticed that while this clause enacts that on redemption the^ 
mortgagor shall be placed in possession, the next clause only provides that 
on foreclosure the Court may deliver possession to the mortgagee—a change 
evidentlv intended to meet the case where immediate delivery of pMsessioir 
may not be possible. For an example see below. (§§ 2580, 2581.) “ XJpon 
good cause shown see below. (§ 2568.) “ Postpone under Strijotly 

speaking, the Court cannot postpone the day after it is past. As such the 
rule contemplates an application for extension—if not the order, before the 
due date; but in point of practice the court allows extensions even after 
the due date.W (§ 2567.) ’’Shall be deemed to be discharged " :—i.e.. 
discharged by virtue of the clause even though not in fact. 


(l) O. 9, r. 12, Code of Civil Procedure. 
f2) Act V of 1908, s. lU ; 0. 47, rr. 1-9. 

(3) Lloyd V. ManselU 2 P. Wms., 73. 

(4) Harvey v. Tebhutt, 1 J. & W,, 197; 


Fisher, § 1970. 

(6) Maepherson’s “ Mortgage 7ta 
EdO» p. 649. ^ 

(6) Kanhaya v. Karu^ 54 LC. (N) 860. 
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2549 Payment of Debt.—" I'ndev tUo lusl-nile Uie foiul is l-. Ws 
fuw withi/six months frum the date of declaring lu L'oml tiu- imM.mit 
navablc by the mortgagor, on which the latter is to pay tla- amount .n 
{'uurt and if payment is made out of Court, it mus be duly c.-rtil ed 
and otherwise it. is inadmissible and insumcient to prevent the passing of the 
linardecree(i) 20 ( 58 ): though it may be used by the plaintiff for meeting 
the plea of limitation.t2> The tirst clause of this rule slates the terms o the 
final decree following up on compliance with its terms. Iheiv is a sdight 
veltrvnuialion between the two rules, for while the last rule ordains 
navment a day. this rule allmvs it to be made on or before the day 
fixed •’ wLieh is what was intended. In addition to the amount declared 
under the last rule the mortgagor must also pay the mortgagee s further 
costs as provided in rule 10. These must, of course, be assessed and 
m .rded bv the Court. On >uch payment the mortgagor becomes at once 
entitled to regain possession of the mortgaged property, which he is 
entitled to recover without being driven to a separate suit for it Hie 
time given for redemption is to be calculated from the decree of the first 
■nmt and not from the decree in appeal unless otheny.se ordered.t^) The 
mere fact that an appeal has been preferred does not stay execution of the 
d^crec appealed against, or prevent its being executed, or enlarge the time 
for its performance.^ In one case, however it was maintained by 
T. ahmud J.. that since the decree of the lower Court merges into that of 
the \ppellate Court, the time allowed must be calculated from the date of 
I tPr cuncrior Court (»> But this view is obviously untenable, 

ml has been dissented from in later cases,i„ lyhich all the cases flowed 
iw Mahmud J were considered and disapproved. '1 here can bg no doubt 

^ bv 'thc High Court that if the law were as stated 

Iw itr'nhnuid J then the mortgagor will, by merely appealing, gam time 
o ud ieh he m,av'othenviso he not equitably entitled.m Moreovp-, though the 
decree of the trial Judge merges into that of the Court of appeal, merger does 
not entail variation of tli.it deercc where the appeal is merely dismissed.^ 
Tr.nav then be tahen to be now settled that upon expiration of the period 
of rneo oi-iginally allowed, it is eompetent or the mortgagee to apply for 
an mder mLing the decree absolute, whether an appeal be or be not 
nendine against the decree s n ight to be enforced. 

(11 O. 21 r. 11 (6): r. 2 (3); 
lilhi V. Jitenirn Mohan, 21 C.W.N.. R2D ; 


24 r>. 


• ^ w 

(4> Mnhanf Ishtvaroar v. Chnndasamn^ 
IS B. 108. 

{5) Jtupchand v. 11 A, 

3i0: followinc Shobrot v. Briilgmun, 4 A. 
370 ; Luchnt'tn Persad v. Ki^hun Per.snd, 
ft C. 21ft ; Goberdhan v. Copal Pam. 7 A. 
3GB; Chotvdhvri v. Koni Meah. 13 C- 13 ; 
Daulat V. Bhukandas. 11 B. 172 ; see also 
Kodnri Singh v. Jaiiri Singhs 13 A. 376; 
Wazir Khan v. Kal^ Khan. 16 A. 120; 
nV,V nf Voiirtl • Banar^i Drw v. Mulu Sinqh v. Rahim Kuar. (1888). A. W. 
K^^rnOlSl P B No. ,2 1 m I.C. JoVr™ v. SHH Ki,,en. ,1890), 

(6) Juggernnth v. Jokhii Tiwari, 18 A. 
223 : Chiranji T.nl v. Dharam Singh, ib.. 
455. 

(7) Jxtggemalh v. JoJehu Tiu’ari, 13 A. 
223 (2261. 

(8) Thalhara V. Krishnammal. 14M.L.T., 

10+ ; 16 I. 0. 790. 


JjtfJt V . «... -. . 

40 IC 845; Samhn^va v. Jhfruvudat, 
37 356; 54 I.C. 13^7: Singh Raya 

V. Pethu Raja 42 M. 61 ; 

.houam 11 N.L.R.. 1«;. If • 5 

Mangar Sahu v. lihatoo Singh. § 
n'*' 57 I 473; Conlra Sital Stngh v. 
floii'nath 44 A. 6G8. Mangar Sahu v. 
BZoc Sirigh, 5 Pat. L.J.. 672 ; fiVl-r +73 
Court has power to recopni/e unr^tincd 


087. 


(2) Bordi Narnifnn v. Knnj Behari. 35 A. 

Faiiuddi v. AHmuddi, 11 C. 

607 ; Dholanaih v. Konti Chundra. 2o C. 

11 • dUlinguLshinff Noor Ah v. Korn 
Menh, 43 C. IS; 7>aii/a< v. BukanJa^ 11 
B. 172; and see Palonn v. Oanu. U> M. 
370 2 Chandasnma v. Ishwargar. »>, 



1710 


TRANSFER OF PKORKRTY 


(0. 'Si, 1. o 


«... bfwnniued’liv^?““ ” redemption 

be made before tlie Hat ^ ^®”ee even if payment 

“avllu’m ,f thV m f V" “■ >re permitted only on 

course n interest up to that clate.d* 

Jius couise ^n\es Die mortgagor six months to find the monev and the 

' to find out another investment.(2) This’course is 

n r~'’of“^h:‘“nvenienee as on the 
cjnstruction of the decree as formulated in the last rule which in its 

e Ihr itself on the date of the decree 

boon nn 1 f^’om these words there would have 

dato . f find the payment of interest only up to the actual 

a deei^L^ tV f”'* * m justifiable if payment is made before 

mo Tt , r f passed.(3) But thereafter the 

ho ^ f 1 on the d/>« (htus even though 

no ])ays tlie money before it.t**) 

With thy payn.ent of tl,e decretal 
mortgagor becomes entitled to demand compliance 
te! clause (e) of the last rule which are reproduced in clauses 

7 mortgagee is bound to re-deliver the 

5 title-deeds, if any deposited with him to reconvev the mortgaged 
popeity flee from the ineumbrances mentioned in tlie last rule and if neces- 
sary to deliver possession of the jiroperty to him. Neither the last rule 
nor this, however, states what power the Court possesses and what proce- 
dure it 18 to adopt against a recalcitrant mortgagee, who mav be. moreover, 
willing enough, though not able to complv with tlie tei-ms of the rule It 
IS apprehended that in such case the Court would be at liberty to order dis¬ 
charge of all incumbrances created by the mortgagee out of the decretal 
amount and nothing would be paid to him out of the deposit made in Court 
until he is in a position to comply with his part of the decree. But in 
such a case the preliminary decree must contain appropriate direction 
otherwise the Court could not import therein terms which are absent there¬ 
from. There is no legal necessity to reconvev the nroperty by a formal 
aeed of conveyance, nor is it usually done; but it is the mortg^or’s right 
and if he so requires, the mortgagee is liable to reconvev the property as 
ordered in the preliminary decree. • » . 

Similarly it is not necessary to order re-deliverv of possession in the 
case of a mortgage by conditional sale, but should the mortgagee be in 
possession the Court is empowered to restore it to the mortgagor But it 
caunot dispossess third parties 'not being a partv to the suit whether 
claiming under the mortgagee or by a title paramount to his own. The 
Court is held entitled to deliver possession even though it was not 
claimed.(6> 

2552. Procedure on Non-payment—The proper Court to which an 
application under this should be made is the Court which passed the 


(1) Hill V. Rowlands. [18(17] 2 Ch., 3fll 
(365, 366) ; Khuman Singh v. Bholanath. 
1 N. L. R., 106. 

(2) Per Lindley and Chitty, L., .T.T.. 
in Hill V. Rotolands, [18973 2 Ch., 361 


(365. 366). 

(3^ In re Alcork, 23 Ch. D.. 372 /375). 

(4) Vishin Dns v. Kagji, 12 .*5.L.R., 
49T. C. 160. 

(5) Fisher, § 1983. 
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decree,and not the Court of appeal oven theuj^h it imiy have varu'd tiu- 
decree of the first Court.<2) If the business of that Court has been in tlie 
ordinary course transferred to another Court, then the aijplication imisl be 
ina(U‘ to it. So if after the passing of the decree the i)roperty is transferred 
to another .Maasi/fi, the decree may be executed in either Court.'I’he 
person eoinpclent to apply is naturally the recorded decree-holder. Hut 
should the decree have in the meantime been assigmal, the assignee 
would have to be brought on the record before he eould apply for lore- 
closure. A person holding a general power-of-allorney whieli empowers 
him to receive moneys and grant receipts, but not to apply for execution, 
cannot execute a decree, and an ai»plication made by s\ich a person is not 
made in accordance with law within the meaning of Article 17‘.) of the 
Indian Limitation Act.(''> An application under this rule can be entertained 
onlv if it is made on expiration of the period of grace allowed to the 
mort"a"or under the provisions of the preceding rule, as the period of six 
nionthiT is fixed in the interest of both the mortgagor and mortgagee, so 
that while the mortgagee cannot comjiel redemption, the mortgagor cannot 
redeem except on payxnent of the interest calculated up to the date fixed 

for payment. 


2553. A mortgugc-decrcc may he rendered incapable of execution for 
several reasons. l-’or''instance. if the decree-holder’s creditor has attached 
it in execution of his own decree against the mortgagee, the Court will 
abslain from executing it, and it cannot proceed with the execution by 
substituting the name of the attaching creditor for that of the mortgagoo.(6) 
Recondlv the decree to be executed must be the decree of a competent 
Co\irt and the executing Coiirt can go behind the decree to ascertain if the 
Court that passed it had jurisdiction to do so. and if it finds that it had not, 
it mnv decline to execute it.t’) Other questions, some of them intricate, 
which’ formerlv arose in execution, depended for their solution, upon the 
view, whetlier an application niadi* under this section was or was not a step 
in exceutifm within the meaning of section 244 if the Code. And this was 
•I point upon which the High (’ourts were hy no means agreed, for while in 
the AllahabadW and Madras^) Courts, such an application was treated as 
an application in execution, a different view prevailed with the Judges of 
the Calcutta High Court.According to them the application was not an 


O) Khcrn yfarain v. Af/. Oan^^ho Knar, 

5 C. W. N.. 2S7. 

ShtmuWtun v. Lnkhimoni, \^C, 

45ft ; 0 323. 

(5) Z/uchfTtufi V. Muddun, C. 513. 

(4) Murari v. Vfn^oc, 23 C. 4ftft. 
f5) Hill V. ItowUind^, flHft?! 2 Cl».. 3111 
1 305. 300); Khuman Sinffh v. UholannlK 
I N. L. It.. 100. In ChotooUil v. 

7 C. L. R.. 267, Wilson. J.. aUo\\v<l 
domption on paymonl of interest up to 
the date of tender only, Init ho Rdmitted 
tliat tlie oharaeter of the applieation was 

exceptional. . - , 

(0) Barhmn Din v. Bajf TmI, 20 A. ft! 

(02 03 ). 

' n) Itknfivayitnppa v. Vtah’iatialh, 28 B. 
37« ; Trimbftkrao v. JJndvantrao. 30 B. 101 

^'^8) Kidar Nalh v. T^lji, 12 A. «l. F. B- S 
Oufih Behari v. Nagtshaft 13 278, ?. B. ; 


Chunui Lai v. Harnamdar, 20 A. 302; 
Pnrfntshri v. Mohan Lai, 20 A. 357 ; Hira 
Lai V. PartnrAhar, 21 A. 350; BnnsiJhar 
V. Omn Prasad, 24 A. 179 (183); -4ft 
Ahmad v. Naziram, 24 A. 542 ; liaU 
ki^hanji v. ilithu Ltd, 25 A. 212 ; but 
contra in Sham Sunder v. Mhd, IhiUam, 
27 A. 501, F. B. 

(ft) MaUikariunndu v. lAngamurti, 25 M. 
244, F. B. ; Pandu v. Jujt, 27 M. 40; 
Appiah V. Bame Rtddi, 10 M. T/. J. 50.3. 

(10) Ajudhin Pershad v. Baldeo Singh, 
21 O. 818 : Ti7licit Singh v. Pareoiarn 22 C. 
ft24; Tarn Proead v, Bhobodth, ib,, 031 
(ft34); AkikunniMsa v. Roop Lall, 25 C. 

133 : flatem AH v. Abdul Oaffur, 8 C. W N.. 
102; Bhagn-anduA v. flanguH, ft C. W. N., 
171; Faiuf v. Tekka, 2 NX.R., 178; 
dissented from in Bhagtrandas v. Shridhar, 
3 N.L.R., 55 ; Tara Podo v. Katnini, 2ft 
C. 644. Tliip view is followed in the 
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application ior execution of the decree, because until the final decree was 
ma<le under, u hut is now, this rule, there was in fact held to be no decree 
capable of execution. But the amendment of the sections relating to the 
proceduie applicable^ to mortgage-decrees, and their transposition to the 
I roceclure Code renders the controversy no longer of any moment beyond 
explaining tile ainendnient of the present provisions which has been 
mtlueuced by it. Ihe rules as now enacted favour the view of the Calcutta 
Kigii Court for they introduce terms, such as •• iireliminary decree.” and 
nnal decree which have necessarily the effect of making all proceedings 
up to the final decree proceedings in the suit as distinct from their being 
pioeeediDgs in execution of the decree. That this was tlie intention of the 
i^egislature is further evidenced by the explanation appended to the defini¬ 
tion of a ‘‘ decree "( 2 ) \vJiieh runs as follows; — 


A decree is preliminary when further proceedings have to be taken 
liefore the suit can be completely disposed of. It is final when such 
adjudication completely disposes of the suit. It mav be partlv preliminary 
and partly final.” 


In England all proceedings of the decree nisi for making it absolute are 
regarded as proceedings in execution/^) so that in this respect the present 
view of the law here must be held to be a departure from the English 
practice. 


2554. In this view, strictly speaking, the defendant is not entitled to 

any notice of the plaintiff's application for the final 
Notice^* ^ decree, any more than he would be entitled of an 

adjourned hearing of the suit, but as a matter of 
practice a notice is invariably given,and it would be necessary where the 
decree has been assignedt®) or other names have to be substituted for or 
added to that of the plaintiff. The word ” plaintiff ’ ss used here does 
not, then, necessarily mean the original plaintiff, including ^ it does also 
his assignee and legal representative. As soon ns the plaintiff applies tlie 
Court is empowered to pass a final decree but before doing so the defendant 
mav appear and shew cause against it. but if he does not appear, the Court 
will proceed to pass the final decree, which being necessarily cr parte is 
liable to be set aside at the instance of the defendant for reasons stated in 
o. 9 r. .13 of t-be Code of Civil Procedure and for other reasons which it 
may* consider sufficient.(6> The Court is not bound to rip open the whole 
decree at the instance of a single mortgagor. No doubt where tlie decree is 
one and indivisible, it will have to bo set aside in its entirety, but where 
it consists really of separate decrees against each of the defendants, only 
the portion affecting the party moving to set it aside, should be set aside. 


Central Provinces in Kallo Singh v. Mt. 
Lachmi Bat, 12 C. P. L. R., 82 (S-jJ; 
Sitarnm v. Dharma, 16 G.P.L.R., Ill ; 
but contra in Chairtnm v. Deodat. C. P. L. 
R., 6. 

(]) Ajudhina Pershad v. Baldeo Singh, 
21 C. 818 (823). 

(2) S. 2 (2); Motutmmed v. Jarao Bai, 
13 A.L.J., 307. 

(3) O. I.XIV, r. 13, Rules of tht. Supremo 
Court; Blake v. Summtrshy, (1889) A. W. 
N., 39. 


(4) See now Form No. 10, Sell. I, App. 
D., Civil Procedure Code contH. X ; 
Bu^harnbhar Hath v. Umed AH, (1917) 20 
O. C.. 268; 42 T.C. 7,50. 

(.5) 0. 21, r. 16, Civil Procedure Code. 

(6) Lallapra^ad v. Ram Karan, 34 A. 
426; Matmg Po. v. C. Chaung Talk, 16 
I. C. (Bur.) 358. 

(7) Mahomed v. Tohurenniaaa, 25 C. 
165 ; Ajodya v. Sheo Pershad, 5 C. W. N., 
58 ; Mon%vmohit}i v, Nora, i C. W. N.t 
456 ; Bhera v. Bar Kisken, 24 A. 383, F. B. 
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Where the original movtgt^or is> dead, it can eearcel.v he dt)ul)U-d tlial his 
heirs are entitled to a notice of an application under this section/'* IniL 
failure to give notice is never regarded as anything more tlnm a men- irn- 
gularity and as such, by itself insufficient to set aside the final decree.<2i 
Jloreover, if the mortgagee allows a considerable time tt) elapse before apply¬ 
ing to make the decree final, the Court will require sona- explanation of the 
delay, and give notice of the application to the person cntilled to the 
equity of redemption in order to hear what he might snv/^* 

2555. Form of Application.—As regards the form of an application 
under this rule, it was formerly held in some cases that being an application 
independent of the Code it need not conform to the form, or supply the 
particulars required by s. 235 [now. o. 21. r. 11 (2)] of the Code/**) On 
the other hand, it was held in others that being an application under the 
Code, it must necessarily conform to the provision of that and other sections 
of the Codo.(^> But this divergence of views was the natural and noecssnrv 
outcome of the two views in which an application for a final decree was then 
regarded. But in the view the Code now takes of such applications, the 
only point material is whether such an application should be verified. 'Phis 
would appear to be necessary, though there is nothing in the rule to make 
it indispensable. 

In England, it is customary to make the decree absolute, as of course 
on motion, upon the affidavit of non-payment.<*> But if the application is 
delayed, the Court is loath to foreclose witho\it> notice to the mortga^ov.^^* 
and it would, require as a rule some explanation of the delay.W But^thon 
in England the foreclosure may he opened on the ground of oppression or 
fraud.(9' or even on fresh evrdeuee.(W> But in this respect the law in this 
country is different, and which dictates more preliminary precaution. An 
ai>plication for foreclosure must be stamped as an ordinary miscellaneous 
])etition. It need not be accompanied by a copy of the preiiminarv decree, 
but it must contain sufficient information to enable the Court to consult 
its own record of the case and to summon the other party, if necessarv. 
Indeed, apart from all legal aspect of the question, the Courts are alwnvs 
solicitous to hear the opposite party before foreclosing the decree, and 
though the want of notice may not vitiate the order, it would not infrequentlv 
be regarded as injudicious. But the giving of notice is nevertheless an 
indulgence and nob a right, and which the mortagor should not presume 
upon. Indeed, it is observed in practice that having no hope of redemption, 
the mortgj^or not seldom stoops to the subterfuge of evading service of 
notice in the liope that the evil day might thus be staved off. but this is a 
folly for which the forfeit may be an immediate foreclosure. 


(1) Dalpal Rao v. Tarachand, 0 C. P. L. 

R., 1. 

(2) Ram Jan v. Sheo Prasad, 28 A. 193. 
Cf. Tas‘^addu?c Rasul v. Ahmad Husaiv, 
21 C. 66, P. C. ; Malkarjun Narhari, 26 B. 
337. P. C. 

(.3) Frees v. Coke, L. R., 6 Ch., 645 
{6.‘50). 

(4) Ajudhia Persad v. Baldeo Singh, 
21 C. 818 ; Tiluck Singh v. Parsotam, 22 C. 
924 ; Ratmir Singh v. Drigpal Singh, 16 A. 


23. 

(.6) Oudh Rehori v. Nageahar, 1.3 A. 
278. F. B. 

(6) Naiional drc., Puilding Societu v. 
Raper, fl892] 1 Ch., 64 (67). 

(7) Frees v. Coke, L. R., 6 Ch. 64.5 (650). 

(8) Ib. 

(9) Rurgh v. LangUm, 6 Bi-o. P.C., 21.3; 
Motley V. Ehcays, 1 Ch. Ca., 107. 

(10) Cocher v. Bents 1 Ch. Ca.. 61; 
Ismoord v. ClaypooU, 1 Ch. Rep., 13P. 
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2556. Inquiry under the Rule.—Supposing, however, that the mort¬ 
gagor iidopts the rational course of putting in an appearance, he may then 
(.'itlier suffi'r fort’closure or show cause against it. One mode of showing 
cause IS that provided for in the section, i.e., he may ask for further time: 
another mode is by making the payment, but as to which the Courts are- 
not in agreement (^$ 2o()4—2567). It should be noted that this section 

d^s not allow the Court to postpone the date of payment on the application 
of an outsider, since the provision regarding the power of the Court to post¬ 
pone the date of payment relates to matters as between the 
mortgagor and mortgagee. Hence where the low-er Court declined 
to make a preliminary decree final upon the application of a third 
party, who sought in a separate suit to establish his right 

to redeem the nuirtgaged property, it was held that the Court had acted 
without jurisdiction in passing such an order.tt) Having regard to the 
wording of the rule, this is clearly the correct view. For the w’ording 
shows that if the payment provided for in the preliminary decree be not 
made within the time allowed, the plaintiff may apply for foreclosure, and 
the Court shall then pass (such) a decree,” which makes it imperative 
on it to pass a decree for foreclosure. It has no jurisdiction to stay the 
proceedings. 


2557. Enlargement of Time.—Assuming, however, that the mortgagor 
liimself appears and prays for more time, the Court is then empowered to 
extend it " upon good cause shown upon such terms, if any, if it thinks fit.” 
It has then no power to extend time as a matter of course to enable the 
mortgagor to redeem the mortgage, for before he can be permitted to redeem 
after the due date the Court must be satisfied that he had a good reason 
for not redeeming before,and in any case if it permits redemption on a 
suiisequent date it must put the parties on terms by compensating the 
mortgagee for the loss of his interest and for the waiver of his right to fore¬ 
closure. The power to enlarge time is conferred by this section to enable 
the executing Court to extend time without modifying or amending the 
decree. Without such power an order for postponing the date originally 
fixed would have involved an amendment of the decree.An order enlarging 
time presupposes the existence of an application on the part of the mort¬ 
gagor praying for extension on some specified grounds stated therein which 
must be supported at least by an affidavit. For bare avowals, however for¬ 
cibly made, can hardly take the place of proof. At the same time such 
inquiry is intended to be necessarily summary and it must not be elaborated 
ijito a trial. An application for extension need not necessarily be in writing, 
and it may be presumed from the order of the Court granting time.t^) The 
cause required to be shown must be good and sufficient cause to convince 
the legal mind of the propriety of enlargement. But on this point if the 
order of the first Court is pnma facie right, it is scarcely likely that the 
appellate Court will lightly interfere with the discretion deliberately exercised 
i>.v the lower Court.(5) 


(1^ Kumar v. Surja Kumar. 

0 c. W. N.. 664. 

(2) Murugesa v. Ramanami, 3» 882; 

Laxmt Bai v. Bamchandra, 3 N.L.R., 
146. 

(3) Vedapuralti v. Vdlahha. 25 M. 300 


/313), F.B. _ 

(4) Trimbach v. Ka^hi Nalh, 22 B. 7-2; 
Rango v. Bhom^hetti, 26 B. 121 fl26). 

(6) Cf. Jaipal v. Indar Bahadur, 26 A. 
238, P. C.; Ramchandra v. Bdlmukutm, 
19 B. 71 (73). 



OKDKU XXXIV, C.P.C. 


1 ' 1 :> 


o. 34, r. 3J 


Tlie pvoper Court to huur un upplicutiou to extend the lime f(jr piiMii.nt 
of the amount due to a mortgagee decree-holder, is Ihe Court of first 
instance,but an Appellate Court has also jurisdiction to extend the tiiu.- 
in a case in which there has been an appeal.(2) Hut apart from extension 
the mere tiling of an appeal and its dismissal does net have the effect of 
extending time, for which it must pass an order modifving the decree (*f 
the Lower Court. 


2558. Grounds for Enlargement or Otherwise_The order eidai'nn- 

time is uuder the rule entirely in the discretion of the Court. But if nmst 
be remembered that the discretion which the Court is to exercise is a 
judicial discretion, which will not bo arbitrarily used to the prejudice of 
either party. Of course, the exercise of discretion greatly depends upon 
the circumstances of each case. In the words of Lord Cranworth(«) vou 
cannot lay down a general rule for every case. But there are certain 
rules which are intelligihlc lo everybody. For instance, the mortgagor 
seeking to redeem must apply with reasonable promptness. To deternnne 
what is reasonable promptness regard must be hud to the ma-mitiul.- 
of the debt, season and the nature of the property. If the amount'^of the 
decree is considerable, and local disturbances had crippled the power of 
the mortgagor, it would be equitable to make a concession which under 
normal circumstances would be inadmissible. So where an estate worth 
Bs. 50,000 is being foreclosed for Bs. 5,000. the mortgagor will have longer 
time than where the proi)eity was worth Bs. 5,100 and he is being foreclosed 
for Bs. 5,000. Again, regard may also be had to the ancient cliaracter of 
the {)roi)erty apart from its intrinsic value and to other favourable circum¬ 
stances entitling the mortgagor to a chance of redemption.(5) But while the 
Court is directed to look with tender regard to the interests of the mort- 
gagor.W the latter must (evince something more than an idle hope of his 
ability to redeem the property. He must not only show that he had been 
making earnest endeavours to liquidate his debts in the past, but also 
that he will be able to redeem if further time is given him. Past illness 
or accidental inability to travel, the falling off of a negotiation for raisin-’ 
money, an honest mistake as to the effect of an order of the Court fixin" 
a date for redemption.tT) and other similar causes, unavoidable or not 
within his control have been held to be causes sufficient to justify tla- 
extension.C8) On the other hand, the mortgagor has made no profitable 
use of the original grace and is only arousing himself out of his lornor 
on rgeeivmg notice, the Court should be loath to allow further time' unless 
it is satisfied that the mortgagor has some prospect of redeeming tlie 


(11 VAeo Wtrtihi v. Cih-’miln, 23 .\. 8S. 

(2) Fioliti PritMiitl V. Khiftli R'in>. .3 A. 1.. 
J. R., <128. 

(3) Thnthnr'i v. Ktippal, 14 

ini: IG I. r. (M) 709 ; lioaant.i Kumnr v. 
Jtudha Ffini, 2fi T.W.N., 440 (1922) C. 
329; Mg. Yangin v. Knthraaann, (1921) 
XJ.B.R.. 1 ; 63 T.O. 799; Ali Mahmud v. 
Mutr 37 I.C. (c) 779. 

(4) Thronhill v. Manning, I Sim. (N. S.), 


451 (4.54). 

(S! ^ 7.5 (77). 

(7) Colhnaon v. Jeffery, [1896] 1 Cli. 

U44. 

'*• ^ - 203 

(ZIZ); CoffutAon v. Jejfery [1R90] 1 Ch. 
644. ** 
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pi-operty, by the end of the extended period.And indeed, with each 
application for extension tlie court will demand a stronger and a stronger 
ground for extension. 

2559. But the indulgence cannot be granted unless it appears or is shewn 
tliat the property is an ample security for the debt.(3> Proof of the sale 
of otlier shares of the same property at a certain price is 
to indicate the approximate value of the mortgagor s property.t i 

is shown that the mortgagor had been prevented from raising y 

tuortgagee. the Court may grant a fair allowance of time even though the 
s(‘eurity be insufficient.t^^ If it is not, the Court can enlarge the time, 
i)iii only upon prepayment to the mortgagee of such sum as he will lose y 
the enlargement.And should future interest be ordered the mor 8 ^^*’ 
sliould be made personally liable for its payment.C^) In no case can e 

Court enlarge time as, of course, even upon a first application. 
reason, though not a very strong one. must be given, as that the 
lias been, or is negotiating for a loan, or sale of the property, and _ 
if time is given, there is a reasonable hope of getting the mone 5 ^< 8 > But 
each subsequent application must be supported with stronger and stronger 
roasons.(S) The mere fact that an appeal from the decree is pending is 
no reason for enlarging the time.dO) nor is an enlargement implied by the- 
more fact of an appeal having been filed against the decree. Where, therefore, 
the Court made its decree final because the defendant hiul failed to a®POS* 
the money or obtain an extension before the due date l.e ^ held 
disentitled to redeen. afterwards.!") In any case, 

without inquiry into the sufficiency of the cause alleged Cour enraries 
purpose evidence should be taken, if necessary. And if ‘he Court enlarges 
time the question of putting the parties on terms should h® 
looked ( 12 ) ^ The usual condition for enlargement of time is . 

the interest and costs due up to date.(«) to which are «^ded the costs of 
the anplication which must be immediately paid.(i« But if 
aaeor^L^sive satisfactory reason for his default the Court may dispense 
fwtrtS payment of interest and costs.a« But before 

Court must be satisfied that the security is ample.W unless the default 


(1) Whalton V. Cradock, I Keen, 269; 
Brewin v. Austin. 2 Keen. 211 i Coombe v. 
Stewart. 13 Beav.. Ill; Holford v. Yale, 
1 K. & J., 677 ; Murugesa v. Ramaswami, 

39 M. 882. ,A XTT TJ 

(2) Balkishan v. Atmaram 10 

150 ; 26 I.C. 701 ; Annajt v. Faktra, 

(1922) N. 175. ^ 

(3) Eyre v. Hanson, 2 Beav., 478 , 
Nanny v. Edwards, 4 Russ., 124 x Jones v. 
Creswicke. 9 Sim., 394 ; Boothe v. Cresmeke, 

Cr. & Ph.. 361. ^ r k P 

(4) Skeo Baton v. Net Lai Sxngh, 30 C. 

1 {8 9)* 

(5) Oeldard v. Hornby, 1 Hare, 251. 

(6) Seton on Decrees (5tli Ed.), 1666. 

(7) Mukundlall v. Seth Mangaljeet, 12 

C.P.L.R., 78. , 

(8) Fisher § 1968, Nanny v. Edwards, 
4 Russ, 124 ; 38 E.R., Byre v. Hanson 


2 Beav., 478; 48 E.R.. Quarles v, Knight^ 

8 Price 630. o rt -d t -R 

(9) Qovinda v. Qangaram, 2 
29 ; Balkishnan v. Atmaram. 10 N. L. 

^^(io) Ishwargar v. Chudasama, 13 B. 109; 
.4m»na6i v. Sidu, 17 B. 106, 547. _ 

(11) Ohanshimall v. Bam iVarain, 

A 379 

(12) Ishwar v. Qopal, 6 Bom. 

(13) Eyre v. Hanson, 2 Beav., 47o, 

Edwards v. Cardiac, 1 Mad., 287. _ 

(14) Holford V. Yate, 1 K. & J., 677 , 
Finch V. Shaw. 20 Beav., 566. 

(16) Edwards v. CunUffe, 1 Mad., 

(16) Nanny v. Edwards, 4 Russ., 134, 
Eyre v. Hanson, 2 Beav., 478 J ’ 

cTestoicke, 9 Sim., 304 ; Boothe v. CrM«ac*«. 
Cr. &Ph. 361. 
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be due to some act of tUc luortgugoe. in wliich case the Court 
time, though the sufficiency of the security was doubtful.^” 


enlarged 


2560. The maximum time allowed under the decree is six months, 
which may, however, be enlarged by consent. ‘2) but no limit has been lixcd 
for subsequent enlargement. But in practice more than six months are 
never allowed. ‘The period,” says I'isher, ‘ granted upon the first 
application is usuallv six mouths, and it does not appear that any longer 
time has been granted at once. The like period has also been given on a 
subsequent application, but the period has been varied from five to three 
months according to the circumstances. As a rule no further enlarge¬ 
ment is made after time has been once enlarged by consent.But the 
Court appoints a new day for payment in a ease in whicli a mortgagor liad 
died in the meantime.(&) 


2561. Thougli the t.’ourt possesses the power to extend time, pro¬ 
spectively or reprospoctively it is a power which involves the exercise 
t)f judicial discretion and cannot bo used arbitrarily and without due regard 
to ihc rights of parties. Moreover there is a clear distinction between an 
extension applied tor before and after the due date, and still more after 
the decree is made final. As Rolt. L. J., said ” Slight circumstances will 
induce ibe Court to enlarge the time before the day arrives, but after the 
order for foreclosure has been made absolute, it must be shown that the- 
person who seeks to set it aside, or to have it discharged fully intended 
and was prepared to pay the money on the day. hut was sto))ped by some- 
accident from complying with the exigencies of the order. 

2562. Since the extension of time to enable the mortgagor to redeem 
Terms of exten. is an indulgence, the Court makes it a condition that a 

slcn. certain sum usually the interest and costs of the fore¬ 

closure suit are deposited within a month or other short period to be fixed 
for the purpose,C) in addition to which if the decree does not carry 
interest, the Court allows interest for the extended period, ordinarily at 6 
per cent, per aanum.C®) the mortgagee being also allowed his costs of the 
motion. There is one panacea, said a learned Judge, ” which heals every 
sore in litigation, and that is costs.If there be any doubt as to the 
sufficiency of the security, the Court insists on immediate payment of 
interest to accrue down to the date of extension.But the mortgagee 
cannot demand interest where the delay was due to his own appeal.In 
England where time is sought to prosecute an appeal, the Court receives- 
and invests the deposit or takes security from the mortgagee for its refund 
if oonsidered necessary. 

2563. Oompromise decree.—The procedure prescribed in this rule is- 
only applicable to a prelimin.iry decree passed under the last rule. Where, 
therefore, a decree was obtained upon a compromise, the procedure here 
laid down cannot applv since the powers and function of the exeeuting- 


(1) Oeldard v. Hornby, 1 Ha., 251. 

(2) RnfiknnneeBa v. Tarini, 20 C. 279. 

(.1) Fisher, § 1950. 

(4) Campbell v. Moxhay, 18 Jur., 641. 

(6) Blackburn v. Caine, 22 Bea%'.. 614. 
(0) Patch V. Ward, L. R.. 3 Ch. 203. 

(7) Eyre v. Hanson, 2 Beav. 478 ; Oeldard 
V. Hornby, 1 Hare 2Sl. 


(8) Joshyam v. Uppu, (1913) 13 
212 ; 18 1. C. 362. 

(9) Per Bowen L. J. in Cropper v. Smith,. 
26 Ch. D. (711). 

(10) Tarachand v. Brojo Oopal, 17 C.W. 
N. 457 ; 18 I. C. 747. 

(11) Oeldard v. Hornby, 1 Hare 251. 



J718 


TRANSFEK OF PROPERTY. 


xji/t.iorr.A L»r rAUrtKl*. jO. 34, 1. 3 

■Court IS thc‘ii to give effect to the compromise, though it is said that the 
ouit lias llie power to relieve a party against a provision of even such a 
ecroe if it is peiiaK^i or otherwise inequitable, a compromise decree being 
la id to be subject to the exercise of the powers of a Court of equity to 
ielu“\e against forfeitures and penalties, such powers being exercisable just 
as if a eontract between the parties had contained the provisions in respect 
(if forfeitures and penalties.(2) Consequently, if a mortgagee provides for 
b-reclosure or sale on the mortgagor’s failure to pay up the decretal amount 
by a certain day or in certain instalments, the Court is not bound to 
enforce the terms of the decree literally, if it appears that the stipulation 
\vas penab'*^ and such as if the term had been incorporated in a contract 
the t imrt would have relieved against. This is probably an extreme view 
for tlie executing Court cannot go behind the behests of the decree. Its 
duty is to execute it, and noo revise it. Consequently, if the parties have 
varied its teims since it was passed by mutual consent the executing Court 
has now power to give effect to the variation, if it has the effect 
of c'xtcnding in any way the liability of the judgment-debtor. 
rile question in such cases is what was agreed, and what was 
left to be determined ac(50r3ing to law. Suppose, for instance, 
the mortgagor and mortgagee were to compromise their suit and move the 
Court to decree the claim payable in several annual instalments, it being 
•agreed tliat the mortgagee shall “ foreclose ” on a default being made in 
Iiayinent of two or more instalments, what is the mortgagor's remedy on 
llie morlgagor’s default? Is he entitled to a final decree, or can the 
mortgagor apply for extension of time? It would seem that the Court 
would take “ foreclosure ” to mean foreclosure according to law with its 
necessary procedure and safeguards. If. on the other hand, the compromise 
provides for the mortgagee being placed in possession of the property as 
owner on default, then the Court would execute the decree, construing it 
in accordance with the intention of the parties. 


Then, again, where the decree is passed in accordance with the last 
rule, but the mortgagee^ subsequently agreed to an extension of time 
resulting in a consent order, then it cannot be varied without consent. A 
consent order was made for the transfer within a limited time of shares by 
irhe defendant to the plaintiff company. It was passed and entered, but 
not served on the defendant nor complied with. The plaintiff moved for 
extension of time for compliance, but North, J.. refused to do it without the 
defendant’s consent.(5) (■§§ 2526—2529.) 

2564. Redemption after due Date.—The question whether the mort¬ 
gagor can as of right redeem after expiration of the period of grace and 
before a decree is made final, is one upon which the Courts are by no means 
agreed. According to the English practice redemption is open so long as 
it is not barred by an order passed under this rule(*) and this would also 
•appear to be the effect of section 60, which is the mortgagor’s magna charfo, 
though the Courts .are by no moans agreed on his right to avert an order 


(1) Sheikh V. Valivaltngiit. (1914) 648; 10 I.C. 636. 

M.W.N. 92; 22 I. C. 37. (6) Australasian Automatic Weighitiff 

(2) Nagapjxf v. Venkata, 24 M. 265. Machine Co. v. Waiter (1891) W.N. 170. 

(3) Bam Oopal v. Samuel Massey, 8 (6) Campbell v. Holyland, 7 Ch. D.. 

M.I.A. 239. 166. (171, 172); Beaton v. BoUon, (1891) 

(4) K^oht Pershad v. Shco Sahai 19 A. W. N. 30 ; Colinson v. Jeffrey, [1896] 1 Ch. 
■'186; Biswanath v. Bhagwandin 14 C.L.J. 644. 
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uudor this rule by a mere unexplained tender “f the inortj’nj»e-iiuDney after 
the due date. According to the view taken by the Calcutta High Court 
the njortgagor may redeem at any time before the riecreu is made absolute, 
uml so the mortgagor need not invoke the aid of the clause so long as the 
mortgagee does not choose to apply for foreclosure.But since a nolici’ to 
the mortgagor is according to this Court not a sine iiua non of a valid order 
under the section, the mortgagor runs the risk of having the mortgage fore- 
closi‘d behind his back, if he does not come uj) in goofl time to obtain an 
extension. This case follows a Madras precedent in which a similar view 
was taken.(2) But in Madras the cases are hy no means inconsistent, for 
while in some(^> the Calcutta view is acceded to. there arc other cases in 
which the contrary view has been maintained.But in the Fvdl Bench 
Ciise the learned judge's were nut unanimous in tlu ir re.isons nn tlie point. 
For wlhle Collins, C.J.. vipheld the earlier <lecision.<^> and held tliat the mort¬ 
gagor was not entitled to execute the redemption-decree after the expiry of 
the period limited thereby.C) Parker. J., exhaustively reviewed tlu* law 
on the subject and observed: " I find it impossible to re]>ly to the rpiestion 
referred to the Full Bench hy a simpK* affirmative or negative. If by the 
question is intended ‘ Is the mortgagor preelude<l from executing the decree? 

I would answer in the affirmative; but if the question be ‘ Is he precluded 
from redeeming the properly? ' the answer seems to be that it all depends 
upon the circumstances of the case: Provided the mortgagor's right of’ 
redemption be not extinct, he can bring a fresh suit, or he can redeem 
if tile mortgagee applies for sale; but he cannot himself apply for execution 
of the decree after the expiration of the time limited.” Shepherd, J., 
was also of the same opinion, for he observed:—” It is quite clear, as 
was pointed out in Elayadath v. Kriahnan that the proviso (to section 93) 
cannot be intended to operate except in cases whoi*e the decree for redemp¬ 
tion contains a clause similar to that prescribed by the last paragraph of 
the 92nd section. Reading the 87th section and the 93rd section together. 

I also think that the proviso was only intended to come into play when an 
application has been made by the mortgagee for the final order to which 
he may be entitled. It may be noted that the cases considered by 
the FuU Bench were curiously all redemption cases, and, therefore, the 
point decided by the Calcutta Judges has not directly come up before the 
Madras High Court. 


2565. So far then as the question may bo sai<l to have been decided 
at all by the Madras Court, the view there taken seems to be that after- 
the expiry of the time allowed, the mortgagor cannot redeem; but if the 
mortgagee applies for an order under the section, it is then open to him 
to apply for an enlargement of the time. In Allahabad the earlier cases 


(1) Poresh Nfith v. Hamjadu, IG C. 24 G ; 
Ajudhxa Ptrnad v. lialdeo Singh, 21 C. 
Sift (ft24) ; Somenh v. Rnm Krishna, 27 O. 
705 (708) ; Alimea v, Roshun Ali, 3 C. L. .T., 
."iSS ; Titrapada v. Kntnini^ 29 C. 044. 
Bfpiu Behnry v. Makundn, 3G C. 122 (127, 
128) : Kri/^hn<i Chandra y, Jakeral Huq, 
10 f^L.J. 116 (117). Yusuf AH y. Kasim 
AH, 20 C.W.N. 532; 70 I.C. 182; ShasH 
Da^ v.Ujir AH, 18 I. C. (C) 357; Banki 
Behariv.OhnniAhmadQO.h.J., 14 (1022) 
Oudh 23, 

(2) Nnrayana v. Papayya, 22 M. 133. 

(3) Ramunni v. Brahma, 15 M. 3G0 . 


Ktinara v. Oovindn. 10 M. 214 (2m ;■ 
Naraytmn v. Papayya. 22 M. 1.13. 

(4) Elayadath v. Krlihnnn. 13 M. 2(17 ; 
Manavikraman v. Vnniappati. 15 M. 170; 
Vallabkn v. Vedapurotli, 19 M. 40. F. B. 

(5) VnUnhha v. Vtdapuradi, 10 M. 40. 

. B. 

(6) Elayadath v. Kriuhtinn. 13 M. 207. 

(7) Vallavha v. V,dapuraUi, 19 M. 40- 
(47. 48). F. B. 

(8) Elayadath v. Kriehnar, 13 M. 207 (208). 

(9) Vallahha v. Vedapuratti, 19 M. 40.- 
48). F. B. 
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take the same vii-w, “ So far,” (jbserved ]5dge, C. J., iind Blair, J.. ” as 
the power of a Court to extend the time in a suit for redemption or in a 
suit for foreclosure in India is concerned, the power and jurisdiction of the 
Court are limited, in the case of foreclosure, by section 87, and, in the 
case of redemption, by section 93 of the Transfer of Property Act, and in 
that respect the two suits ai*e placed on exactly the same basis; in neither 
ease has a Court, which is bound to obey the law of the Transfer of 
Property Act, 1882. power to extend the time for payment except on good 
eaiisi' shown. But in later cases, otlier Judges of the same Court followed 
llif Calcutta view.(2) without refening to the earlier case, which had laid 


down the contrary. In a still more recent case not only did the Court 
accede to the same doctrine, but it even held that the mere fact that 
the mortgagee is put in possession of the property, by an order of 
the Court not being an order under this section does not deprive the 
mortgagor of his right to redeem, which can only be extinguished by a final 
decree under tins rule.(5) Hence whore a preliminary decree was made 
for foreclosure, and on the failure of the mortgagor to satisfy the decretal 
amount within the fixed time an order was erroneously made that the 
” order for sale ” be made absolute, and after such order the money was 
paid into and accepted by the Court, and the Court thereafter on the 
application of the mortgagee amended the said order for sale as intended 
to mean an ” order for possession.” and directed the order for possession 
to be made absolute and to have a retrospective effect, it was held that 
there being nothing in the order making the decree absolute to debar the 
right to redeem, and further the order not being in conformity with the 
form given in Schedule IV of the Civil Procedure C^e, nor with the language 
■of section 87 (nou' replaced by this rule) the payment into Court 
by the mortgagor was good payment, and he was entitled to 
restored to possession.C**) In Bombay the earlier cases follow the view 
taken in Elayadafh v. KrishnanS^^ And in one case it was even main¬ 
tained that on the failure by the defendant to pay within the limited time 
the foreclosure decree executed itself and the debtor could not then apply 
for the extension of tinue. ” No second order is jurally necessary when a 
condition has been fulfilled which has made a prior order operative. ”<’> 


2566. It would appear from the several decided cases reiterating the 
same view that prior to the extension of the Act, this view was correctly 
entertained by the Bombay High Court.(®> But a different note was 
struck in a later case, in which the Calcutta case was cited presumably 
with approval, it being maintained contrary to its former decisions that 
under the proviso to section 93 (o. 34. r. 8) of the Act an application to 
extend the time for redem.ption fixed by the original decree may be made 


(1) Ram Lai v. TuUa^ 19 A. 180 (183, 
184) ; dissenting from Poresh Nath v. 
Ramjadu, 10 C. 246 ; distinguishing 
Kannra v. Goennda, 16 M. 214, on the 
ground that there was no decree in that 
>case, under s. 92, as to what should happen 
in case payment was not made within the 
time fixed, 

(2) Rahaman Itahi v. 20 A. 

376 (377); Nihali v. MiUer Sen, 20 A. 
446 ; v. Muradan, 25 A. 231 ; 

J^ardae v, Dwarka^ 7 A. L. J., 953. 

(3) Saligram v. Muradan^ 25 A. 231. 


(4) Somesh v. Ram Krishna, 27 C. 705; 
Alimea v. Roshun Alt, 3 C. L. J., 533. 

(5) Elayaduth v, Krishnaff 13 M. 267. 

(6) Sadu V. Babaji, 7 B. 632. 

(7) Per West, J., in Sadu v. Babaji, 7 H. 
532 (634). 

(8) Bhanushankar v. Jiaghunathf 2 B.H. 
C.R. (A. C.), lOl ; Sakwar v. Mukund 
(1887); B.P.J., 324 ; Gan Savant v. Nora- 
yan, 7 B. 467; Sheik Budan v. R<f^ 
Chandar, 11 B. 637 ; Mahant Ishwargar v. 
Chudasama, 13 B. 106; Subbanna v. 
Krishna, 15 B. 644. 
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at aay time before the decive absolute is made.d) In Patna and elsew lu-ie 
It has been held that while it is doubtful whether a inorteacor has an 
absulule right of redemption at any time before an onler absolute for 
foreclosure is made, it is certain that a Court has discretion lo enlar-e 
111. tinu‘ so as to allow redemption at n very late stage In Inter case^ 
however the view taUen is eonriicting. for while in some the ('alentta vi. u 
was fully adopted, and it was even held that a decree could not be made 
absolute If payment is made before the application to foreclose. UioukIi 
ma.le after the date hxed for (layment.O) in other cases, the view taken 
IS that having regard to the imperative language of the second paragraph, 
and the duty of the Court obliging it. m case of non-payment to make 
he deercH- absolute, the mortgagor cannot-, as of course, avert that order 
by merely paying up the amount, though if with the payment he shows 
good cause for the del;.y. the Court is not- debarred from ordering n 
ivtiospective extetisi.ai mid then allow redemption.W But in anv case 
It 1- there agreed that tli.‘ interim decree does not execute itself unless it 
is made hnal <m an application under this rule.(5) though that fact alone 
scarcely affords solution to the furtluT question whether the mortc-iaor 
may be pomulted to redeem merely <oi payment of the amount due with 
our assigning any good cause for the delay. It must be confessed that the 
language of the rule cort.-iinly dcM'.s not favour the opinion upon which the 
Indian High Courts are more or loss agreed, and whose view* is moreover 
m accordance with the English practice by which redemption is permitted 
at any time before the final ordcr.t^) Of course, in England, fm-eclosure 
niay m cerlain cases bo even re-opened, but as has been before stated 

thi^ cannot he done in tins country. But this difference hardlv iustifios 
a (loparture m prnotice. • ^ 

2567. Novortholess th.- language of tho rule would not boar too strict 

Postponing ante i' For, .-.s it runs on the mortgagor’s 

01 redemptfon. P''.'™™. ("■« referred to in section 

Wb), tho mortgagee may apply for foreclosure. “ and the 
( ..art Hhull then pass such order.” which gives the Court no option in 
tin- ma ter. It has been suggested that this is by no means the case 
smev tla- third paragraph enables tlie Court to ” postpone the d-.v 
appointed for such payiiu-nt.” Xow the word posfi.nnc implies an ordeV 
passh-d before the appointed day has passed. J, e.H.ld not well 
a flay that has already passed. On the other hand, until the Court nas e'^ 
an order for foreclosure in the terms of this section, there is no ienson 
\\li> the i.roperty slunild he past redeinption. But this view' thoueh it { 
sound aiKl consonant with the English practice, could not be sueces.fuUv 


(1) Namlram v. /iahnii. 22 li. 771 : 
oUiiitf 8oton on I)<»erces, 4t}i Kd. Pt. IV, 
CIj. XXV. 8. 4 Bn<I Pdh’h v. Ward^ L. R., 
3 Cli., 203 : Oauu Xaratfan^ 3 Rom., L.R.. 
34(*; /(aufjo v. Bhomsheiii, 20 R. I2I ; 
ffihtrar v. Oopal^ 28 B. 102. 

(2) liaOuikar v, -Chumra 4 Pat. L. J. 

347 ; 31 I.C, 881, ; Ke^hdv Hno v. Harit 
0 C, P. L. R,, 75 ; liuddhu Lai v. Buldeo 
Pf09ud^ 0 C, P. L. R., 78 ; Xandtal v. 

Btnnratant 2 N. L. R., 137 s Bfiaffu^nndas 
V. ShridAar, 3 N. L. R., 55. 

(3) Dharani v. Sudar^han. 12 C. P. L. R., 
101 ; following Pare^ff Xafh v, ffamJadUf 


10 ('. 240. 

(4) XandM v. 
135 ; B/ta^trofid//9 

55 ; Lfjxmf Bat v, 

140; Bakinhau v. 
150. 

(3) Uiilarnm v. 
304. 38 I.C. 385 
8 C. P. L. R.. 100 


Uatarotun. 2 X. I. R 
V. fihrulhar, 3 X. L. r" 
Potnchopn/ra 3 N. L P 
APtmaratn, 10 N. P*" 


Kunhai, I Paf. l j ^ 
Madho V. Jagunptathy 

nivas. 2 C. P. L. R.. 94. ^ 

fSrt" /'• 7 Clu D.. ](,r> 

30; Colhaon v. Jfffery. fl8!lfll 1 cV. 044! 
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(lof(‘n(Ietl OQ tlio close coQstruction of the section, viewed apart from its 
inulcrlying principle. But a certain degree of elasticity has been now 
introduced in the working of the rule by the enactment of the following 
geiuTid provision: — 

S. 148. “ Where any period is fixed or granted by the Court for the doing of 

any act prescribed or allowed by this Code, the Court may, in its discretion l^^oin time 
to time, enlarge such period, even tliough the period originally fixed or granted may 
have expired." 

This provision widens the operation of the present proviso which, 
strictly’ speaking, only permits the postponement of the day lixed for such 
payment, and tvhich would pihna facie exclude a retrospective extension. 
It was, indeed, so suggested but there can be no doubt that the Court now 
does possess such a power, but all the same it is a power which must be 
used judiciously and subject to the good cause showm. {§§ 2558—2561.) 

2568. Questions for Consideration. —The Court to which an application 

under this section is made, is not necessarily bound to 
Payment or non. account of wliat balance of the mortgage- 

iL^'^SJunt money is really outstanding against the nwrtgagor, if the 

latter has no money to pay and the Court bus to fore¬ 
close the mortgage. But it has full power to ascertain this amount, and 
in an application under rule 5, it should make the order al^olute or 
realization of that amount only.tD In making this inquiry the Court win 
ifot now bo fettered by the provisions of O. 21. rr. 1, 2, of the Code, tor 
tile rule is now explicit as regards the payment which must be luade in 
•Court, and this change was advisedly made, the Select Cor^ittee thinking 
it better " that in every case he should pay it into Court, (« which has 

been held to preclude an inquiry into any not 

of Court,(3) bit does not seem to be the necessary 

'iceomnanied bv any penalty for non-compliance. Moreover, this rule 
F u I ’oM +o nbroffate the other rules of the Code which authorize 
tbTnivmerJt of any mfney payable under a decree out of Court to the 
■flGcri^-Llder.<^> Formerly, the question was held to depend upon whether 
thrnroceedings under this section werc(« or were not regarded as proceed- 
inas in execution.Where, the mortgage-money has not been paid, the 
Court may have to decide how far the conduct of one party has prevented 
the other’party from paying off the debt. Thus where a compromise^ 
decree was made for Rs. 49,855. but a clause therein provided that if 
before a certain date Rs. 35.000 was paid, the whole decree should be 
satisfied another clause providing that, should the nwrtgagor desire to 
sell any’ of the mortgaged properties with a view to raise funds to pay off 
the decree he should give the particulars of the property to be sold to 
the mortgagee who should then appraise the same within thirty days, aud 
after crediting the proper price against the mortgagor’s debt, should 
•execute a deed of release, or of consent, and the mortgagee refused to 
nppraise the properties when asked to do so. and the decree could not 


(1) Banarsi v. Nathumal, (1913) P. R. 
No. 12 ; 16 I. C. 987. 

(2) Notes on clauses. 

(3) Hatem AH v. Abdul Onffur, 8 C. W. 
N., 102. Bomarsi v. Natkumal, (1913) 
P. R. No. 12.; 16 I. C. 987; but it may 
be used by the plaintiff to save limitation ; 
Bardi Narnyan v. Kunj Behari, 35 A. 178. 

(4) 0. 21 rr. 1 (6) 1 (2). 

(6) MaUikarjunadu v. Lingamurtt, 25 M. 


244, F. B. ; Alt Ahmed v. Naziran, 25 A. 
542 ; and cases cited »upra. 

(6) Hatem AH v. Abdul Oaffur, 6 C. W. 
N., 102 ; Ajudhia Pershad v. Baldeo Stngh 
21 C. 818; Tiluck Singh v. Parsotain 22, 
C. 7924 : Akkunnisea v. Boop Lull, 25 C. 
33 : Kedar Nath v. Kali Chum, 26 C. 
103; Sitaram v. Dharama, 16 C. P. L. K.. 
111 . 
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consiequently be satisfied, it was held tluit the niorl.r-..rnr m.w. i. i 

to have done what he was willing to do, and was prcVnled frotn cluing''iVy 
the mortgagee and that his ofifer of the property was a good ten.lc^^r 
rom which date interest should cease to run. and that tlu- le.u t I ■. 
lieeii made when according to the covenant uou ii , n.iuiig 

.uffident to pay off the decree the mortga^i^ 

by the Mitakshara law may®alter his de'^th bo executed Sm, 
though the latter may have inherited the prooertv hv ® ‘ 

though he was no partv to the suit i ti ^ survivorship and 

But the son would in ‘such a case he entitled to^have'Th'^^' \vas obtained, 
the^ innnorahty illegality of the deb. 'f^ed“ ^d. ‘‘«"orth: 

2569. Form and Effect of Pinal Decree for Foreclosure _Ti. 
here made for a final decree under this rule is substamialK- t . 
was enacted in section 87, that on satisfaction of fK. '* ^ *i ^‘Une as 

Court shall, if so required, order the mortgagee to retransLf'fhe^m 
property as directed in the said decree, fht clause w cs necessar.?"!^ 
ot the provisions of section 80 (now rule 2). but the insertion of‘Ti 
If necessary " dispenses with'the necessity of a reian £^ 1 ^ , ' 

for revesting the estate in the mortgagor. Indeed as was nninf""i 
in the last edition of this work the retr-insfcr on out 

retpiired in the mofussil and the Select Comniiltee coni ^‘‘Idoni 

to alter this practice.(3) Consoouentlv it is not . uioxpedu-ni 

right of the mortgagor to require the mortgiu'ee to releonvovTir"''' ^ 

(iruperty to him, and to deliver up possession of it ‘ 

on the strength of the mortga-^c and in Im s ^fo possession 

.lo<M„>K.nts of title relating tf the mortgaged property. In‘thi“'re‘s"nect"ar" 
he pract.ce m the Mofusail differs from thal obtaining in the towS^h 
11 ese documents might be used to create an equitable mortgage ,nd ■ ’ 

dictates the necessity of their being taken possession of hr? '‘Qn which 
and re-delivered to the mortgagor on redonintion Vm * ^ 

ehutso 2 it is clear that the®fln®al Ter" f7 Cclosu r.,n^, 7 

liublo to he unravelled. Where fSr c^m.nlo hp^^^^^^ 

under section 80, but the Court erroneoush- reLrdt^In ontr"*' 

s.-d,. under section 80 the Court was on tHe nS orthe mo 

s rained to concede that the order so passed coul8 nlf L! " ?i 

shutting off the mortgagor's right to redeem, for whieh an order 

of clause 2 of this rule W'as necessary But whilo iUe* r * terms 

enjoined strict compliance with the pmvisions of I s ction t’l ""‘r 

earned their strictness to the construction of section flctTg oftOQ;"'''' '! 

which a corresponding order in the terms of that section iilin"^^’ 

means essential to a valid sale. Probably the differentiation ' 

by the fact that while a final decree for^ forec osure u 

eiqCce.” necess'arn^^nJl" filnam‘o 


Oft Maharani Dnni, 

C. oo7; P, C, 

r» V. Sham Koer. 33 

U H76 ; Umed Hatihsing v. Ooman, 20 B. 


385. 


(3) Notes on 

(4) Alimea v. 
533ft 


clAufeSft 

lio^hun 


3 O. L.J., 
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2570. rinai Decree and Its Consequences. — li the Court passes the 
. tiual decree as provided in the second paragraph, the third 

debt^*^ clause declares that with the order absolute “ the debt 

secured by the mortgage shall be deemed to be discharged,” 
and thereupon the property vests in the mortgagee.The court has 
then no power to permit redemption.(2) The mortgaged property is then 
the only security which the mortgagee must look to for the satisfaction of 
tiis debt. There is no covenant on the part of the mortgagor by conditional 
sale to indemnify his creditor for the inadequacy of his security, and, on the 
other hand, the mortgagee is not bound to account to the mortgagor for the 
value of the property foreclosed to him.<3> In England, however, the debt is 
not necesarily discharged by foreclosure, for there such a mortgage imports 
also a personal security, the claim in respect of which he is at liberty to join 
with a claim for foreclosure jW or he may first exhaust one security and 
then fall back upon the other.t®) But if he proceeds first upon his covenant 
or bond, and obtains part-payment of his debt, he is allowed to foreclose for 
his residue; but if he proceeds by foreclosure first, and then finding the 
estate insufficient to satisfy the debt, goes on to sue upon his covenant for 
the deficiency, he can be allowed to do this, but only upon giving a new 
right of redemption to tlio mortgagor.!®) “ For if the mortgagee takes his 
legal remedy first, the mortgagor retains his right to redeem, and the mort¬ 
gagee ought not, by electing to take the estate first, be able to get both it 
and the debt.”(^> But since the rights of the mortgagor and mortgagee are 
•correlative and mutual, the latter is not entitled to proceed for the deficiency 
after foreclosure, if by his owti act, as by selling the estate to a stranger, 
lie has prevented the mortgagor from redeeming it ;<®) the case being of course 
different if the mortgagee is prevented from restoring the estate through no 
fault of his oivn, as if he liad himself been ejected or redeemed by a third 
party.!®) 


2571 On a somewhat similar principle a question was raised in this 
country wliether the mortgagee obtaining two successive bonds from the 
same mortgagor in respect of the same property can be permitted to fore- 
close the first mortgage, and then proceed against the 

on the second mortgage on the strength of section 68. .Tjie real objection 
to these suits, observed Garth. (M.. ” ui an equitable point of view appears 
to be this-that the plaintiff who is the beneficial owner of Alampur, subject 
to the mortgages, and as such, liable conjointly with the owners of the 
•other mortgaged properties, to pay his proportion of the entire mortga^- 
•clebts, has attempted to foreclose Alampur and the other Properties com_ 
prised in the first mortgage, for a part only of the mortgage debts 
l-hich was due under the first mortgage), and has then smed the ‘defendant 
personally for the remainder, to the payment of which he himself, ns t^he 
owner of Alampur, is bound to contribute. We have great doubts whether 


(11 Amhica Charan v. Jiamgali, 21 
OT J 294; 28 T.C. 571. Raghunnth v. 
sL lal 18’n.L.R. 849. 

(2) .4^* Mahamud v. Hhfirisn. 37 13-. 

(4) Earl Pouhit v. Fiscoh»i( fiul, [18J31 

' Palmer v. UevArt!, 27 ^av., 349 : 
Peiry v. Baker. 8 Ves., 627o; Thornton v. 


Court, 3 DeSr. & 0.. 293 ; Walker v. Jones, 
P. C. 50. „ ^ 

(6) Per Lord Landale in Lockhart v. 
Hardv, 9 Beav.. 355. cited by Stirliye. 
•T., in Kinnair v. Trollope. 39 Ch. P-. !’® 
(642), 

(7) Fisher, § 1697. „ j o 

(8) 76. § 1968, Lockhart v. Hardy, » 

Beav. 349. 

(9) Re Burrel, L. R. 7 Eq. 0- 399. 
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44uder such circumstances, he had any right to foreclose at all iiiuler tin- 
hi-st mortgage. Girish Clumder. the original mortgagre. ha<l. hv accepting 
the second conditional sale of the properties, cotiseutod to charge" them with 
an additional mortgage-debt, and having done so, it appears to us that it 
would have been inequitable on his part to foreclose the property under the 
first mortgage and so deprive the defendant of that winch both" the parties 
had agreed to look to as the primary means of satisfying the sum due upon 
the second mortgage. It was held in that case that at anv rate tlie 

holder of two mortgages could not foreclose the first mortgage aiid then lie 
allowed equitably to sue the defendant personally for the debt due upon the 
second mortgage. And on similar facts it has been held bv the Bombay 
High Court that the mortgagee cannot foreclose his first mortgn<»e withoii't 
treating the entire mortgage-debt as satisfied. And if in the first suit tli" 
mortgagor omits to jileail that the plaintiff cannot foreclose except upon thi 
abandonment of his secoiiil mortgage, ho cannot be deprived of his right to 
insist that the mortgagee should either he precluded from suin^ on the 
second di'bt. or that the foreclosure should be re-opened,(2) 


2572. And it was acconlijigly held by tla- (’onrts which regarded the 
application as in continuation of the suit, that though the mortga<^ee shovild 
as a rule apply for possession at the same time as he applies for foreclosure 
still he is not precluded from maintaining ;i separate suit if ho be so 
advised.t^) 


And so since the term “ decree ” now includes as much a preliminary 
decree passed under the, last rule, ns well as the final decree passed under 
the present rule, it follows that the mortgagor may move to set aside either 
decree by an application made under o. 0, r. 13 of the Code.<*> 
But formerly this was by no means clear, and it was held that order is 
regarded as falling within the scope of section 2^-4 of the Code, althou^’h 
it has the force of a decree, it cannot on that account be similarly, set 
asidc(6> though the order may be appealed against,W and subject to certain 
restrictions, be set aside in a regular suit. But the cases on this point 
were by no means consistent, since the contrary view w’as also maintained 
by the Calcutta High CourK^) following the several cases of its own Court. 
And it was held in the Central Provinces that an appeal against an order 
absolute for foreclosure or sale w’as not chargeable with an atl valoiem 
^Court-fee, but must be treated as an application under Schedule II Article I 
of the Court Foes Act.t®) Now since the same Court had more than once 
■expressed its concurrence with the Calcutta view that an application under 


(1) Kali Prosonuo v. Kamini SanJari, 
4 C. 475 (481). 

(2) Jiapu Jiavji V, Rapnji, 11 B. 112; 

V. Sakai (1907), A. \V. N.» 83. 

(3) Dapu V. Oovind Rao^ 10 C. F. L. B., 
107 ; Jaka v. ML Jnmna^ 10 C.P.L.R., 
114 ; ^fathuram v. Ookuldan, 11 C. P. L. R., 
141 ; Pugh V. Htath^ 7 App. Cas. 235. 

•(The judgment of Cairns, L. C., however, 
ahows that the quo.stion decided mainly 
turned upon the Statute of Limitation. 
See p. 238.) 

(4) Amolachand v. jmeahir^ 10 C. P. L. 

R;, 02. 

(5( Akrnmni^tin v. Vali^ulnifisa^ 18 B. 
•429. Dhonhal Singh v. Pakker Singh^ l5 


A. 81 : 
clinnd, 
Krhto 


\nxX routrn in Gaunnohun v. Tnra. 

i" 

N. Tnradax, 12 C. L. R. 440 t- 
Pamhi V. TarudoM. 12 C. L. R JJo In 

Panda . Jaje. 27 M. 40, tl.e point whs 
not rai($c(!. 

(«) Xihalrhand v. Ifanietihri. 9 C '’14 • 
Jtahiffia V. .Yfpn/ Pai. 14 A. 520 (kinicai 
affninst c-xteiision of time). 

(7) Ak-Huiinl«Ma v. /toojdull. ‘>5 C 

..Hafan All, M 

* r. |y« At., lUCj, 
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what is now this rule or rule 5 was not an application for execution of a 
dfcrec’. and as such did not fall within the scope of section 244 (now s. 47) 
of the Code, the cpiestion of court-fee was a natural one to arise. And it 
is plain that if an order under the two sections be outside the scope of 
section 47 of the Code, it may be a question whether the full court-fee 
uould not then ho chargeable on appeal. For if the final decree is a decree 
within the meaning of the Code, it is equally a decree within the meaning 
of the auxiliary Act which provides for the valuation and payment of court- 
fee on appeals allowed by the Code. It cannot be assumed that the term 
“ decree ” may convey two different meanings in the two Acts as is 
suggested in the csise. Such an assumption would not be warranted by 
any rule of construction. The effect of the present amendment may then 
be to necessitate the payment of ad valorem Court-fee on an appeal against 
ill! order making the decree final. 

2573. This section confers upon the Courts no power to re-open a 
foreclosure. But in England the Courts possess this power, and the Money- 
lenders Act, 1900,extends to all Courts the same power which the Courts 
of Equity possessed to re-open a closed transaction with a view to satisfy 
itself as to it« reasonableness, and in doing so, the Courts are empowered 
to set off sums found to be overpaid against any future sums that may be 
found due against the debtor. The drastic provisions of this Act have been, 
however, construed, to be limited, only to a case when the transaction closed 
is in some way connected with the subsequent transaction.(2) In other 
words, the account re-opened must be relevant to the transaction in respect 
of which the action is brought. 

2574. Effect on Bight of Privies.—Where the mortgagor fails to satisfy 
the decree by failing to pay the whole or any part of it, the mortgagee is 
entitled to apply to the Court for a decree that “ the defendant and all 
persons claiming through or under him be debarred from all right to redeem 
the mortgaged property, and also, if necessary, ordering the defendant to 
fiut the plaintiff in possession of the property.” An order passed in these 
terms was before the amendment of section 87 designated an order absolute 
for foreclosure. It is now the final decree of foreclosure. But its legal 
effect remains the same. It entitles the mortgagee to be put in ^ssession 
of the property, and it finally debars the mortgagor and those “ claiming 
through or under him ” from redeeming the property. In other words, the 
conditional sale then becomes an absolute sale binding upon both the mort¬ 
gagor as well as his privies, for it equally debars all persons ” claiming 
through or under him,” excluding only those who claim adversely or by a 
title paramount to him. The words ” claiming through or under him ’ 
may raise a question whether such persons are debarred of their right to 
redeem even though the mortgagee had not impanelled them in accordance 
with the requirements of rule 1. It will be observed that these words are 
even stronger than those w’hich define the extent of the rule of res piaicaia. 
which, under section 11 of the Procedure Code, besides the actual parties 
binds only those who claim under them, whereas persons w’ho whether they 
elaim under or through the mortgagor equally have their right of redemption 
hushed bv this decree. Who are then such persons? A Mitakshara son- 
might in one sense be said to be one such person, for consanguinity or 


(1) 63 & 64 Viet., c. 61, s. 1. 

(2) Saunders v. Neufbold, [1905] 1 Ch., 


260 (267). 
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mpmd„ relationship arising through his being connected by particles of the 
one bod;y is the sole chum for his heirshin to hi^ f .tlwl,.-• . i 

.ancestral or self-acquircd.(^) In this senS he mov whelli. r 

this decree even though he had nut been e^Sv ioin“1 “ 
rule 1. Uut such is evidently not the case '' ' ’ 

2575. For. according to the view taken in ..\llahabad such a person 

does not acquire an interest m the ancestral property uuder his father bu 
mdepeudently of h,m and by reason of his birth, his right bidn- on7whiel 
he IS legally entitled to enforce even against his fatluT(2>- P..nLT.«M . hi .i 
annihilation of llu- fatliers right to redeem does not affect his ri-dit\vhh-'li h' 
may enforce till it is legally foreclosed^') (i 24211 It h-. •' "“ ‘-h h- 

only such perpns can he said to claim under the mortgagor arLTvo their 
title tlmmgl, )nm by assignment, grant or othorwise.(^) Their interest mVv 
be co-oxtons.ve u ith that of the mortgagor, or it may be hold in suboriirn'; 
tion to his. as in the case of a lease. Rut. in anv case the nrivitv Ketu' 
them and him must he om- of estate an.l not of person-ll relation ^ < i *' 
mtcros-t is, for exa.nple, possessed by a h-elieiJr^'X' is orZ 
by a decree ohtamed against his ;,nfl so n f],»r.vort 'i*^- 

against a Hindu widow has been held to bind the reversioner.(6? Burjh' 
latter cannot he said to claim under the f.mner. any more than om rov.w 
■sioner claims through or under another, and it bein^T so a dee»-r>« i 

against one does not affect the interest of the other What otl.er ne 
are intcnde.l to he excluded hy this clause has not been hf suhwT“; 
judicial consi.h.ration. Rut it is evident that lesseerand nder !f " 
■created since the mortgage have their estates determined mso facto on tii't 
passing of this deoroe. But the clause mav have the far-reachma nffo ^ 
contemplated by those who evolve a continued right to redeem “oiif of Ti 
exhortation to join in a suit all persons having an interest in the ^ 

property, and the non-compliance with wliich is hoM to V'^st th^ 

obtained by the decree with an insecurity due to tlie outstanding right d 

other persons to redeem the propertv (sS 2424_2-134’! Th fJ.r'giu ot 

final duemo enunnt aftaut tho rights of parioua who wom „„ "r " 

instance, where the puisne mortgagee was a partv to the nrelimin^r,. i ^ 
hut the final deeree was obtained hehin.] his hack u lthout notice't ' 7’^^'’ 
his right of redemption was held unaffeeted hy the final deeree.W * 

2576. Invalid Decree.—deeree transfers a ri<»ht It doec ..r.* 
guarantee title. Even as regards tlie transfer of a right it can onW tZJr 

n right that IS Iraiisferahle. Property untransferable under law cannot' be 
made transferable by the act of parlies. Whore for insi-.n,... u,.. ^ 7 

was impartible and inalienable the mortgagor eaiinot hv confe-'sin - 
Impart lo i. tho character of partibility anfl alieuabnitv rZlV w ilXff 
fSuch a fiocrec ,.a then a nulhty so far as it fails to affbot such propertv »> 


(1) See Lalluhhfii v, Mfinkuharbai, 2. B. 
425. 

(2) Ram Xnrain v. BUjthe^har Prattad^ 
2n A. 41. 

(3) Sundarhd v. Chiinr 20 A. 3. 

(4) Ih. 

(6) Shtikh Mahom^.d v. Jnnududdin, 10 
3om. L. R., 385. 

(6) Katnma iJo^hinr v. Rrimxd Rajah 


MooUoft. 0 M. I. A., 530 ((i04\ • T^ikk t 

V. ^n,.ara^ 20 

haraiu v. R<imcha}idrf/, 4 A. T/ J R 1*7 

Jl) ridnddu V. . 9 ;.,/, 212a: 

''‘("'rt,>» I. C. 

n.'.'!'afi" cf 5*" I- -f- 
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2577. Limitation for Application.— The limitation for an application 
iinrlei- this as well as under rule 5, would, in the case of a decree of the 
ui'is'iual side of a Chartered High Court, be twelve years as prescribed in 
Ai tiele 18 ^^); tlie decrees of other Courts, being now subject to Article 181, 
Sclu-dulo 11 of the Limitation Act, and not to Article 182. In England 
I hi piactiee is to obtain an order absolute for foreclosure, as of course, on 
motion upon an affidavit of non-payment of the money, at the appointed 
time and place or subsequently, to the person to whom it is directed to be 
[>aid. or his agent, without notice to the opposite party,And while fore- 
<-losure may be re-opened upon sufficient grounds, want of noFice is not such 
a ground entitling the mortgagor to re-open it.(3> Under the section there 
is no need to support the application with an affidavit. Before the transposi¬ 
tion of section 87 of the Act to the Code of Civil Procedure, the courts 
divided on the nature of the application made to make the decree final and the 
period of limitation governing it. The question of limitation really depend¬ 
ed upon the view in which the preliminary decree was regarded. Article 
179 of the old Limitation Act (now Article 182) allowed three years for the 
<‘xecution of a decree or order passed by a Civil Court,and it was, 
eoiisoquently, obvious that this article would be held applicable only 
tiiere was a decree or order capable of execution at the starting point. 
For the decree or order referred to in the first paragraph of that Artie e 
(the other paragraphs being inapplicable) must be a decree or order w ii^c 
is immediately capable of execution, and since the terminus a quo under 
that paragraph is manifestly not & date on which the decree or order is not 
executable, that Article would seem, to be inapplicable to an application for 
foreclosure.The only other article which could then apply was Article 
178 (now Article 181) wffiich allows the same period for “ an application for 
which no period of limitation is provided elsewhere in t^his schedule or by 
the Code of Civil Procedure, section 230 (now section 48) calculated from 
“ when the right to apply accrues. 

2578 It is agreed that this article applies only to applications made 
under the Code of Civil Procedure,(8) and the suitability of this article was 
then naturally regarded as dependent upon the question whether an applica¬ 
tion under this and rule 5 could be regarded as applications under the Code. 
That it could be so regarded was the view taken in Allahabad where it was 


(t) Abdul Majid v. JawaUer 36 A. 350 
P. C. ; Bnluk Nath v. Munni Dei 18 C.W . 
S* 740 P. C. ; Munnalol v. Sarat Chander, 

ifi’e. W. N., 561 P. C. 

(2) Coote’s Mortgage {5th Ed.), p. 1106 . 
^eton on Decrees (4th Ed.). 1091 ; Fisher 

(3) Tarapado v. Kamini 29 C. 644; 
^ee Fisher, 1955-1975 ; dissented from on 
mother point in Bibi Tarhiman v. Harthar, 

Act TX o. .908. 

(5) Muhammad Suhnmn v _ 
rrLn, 17 A. 39; Cheddi v. 24 .V 

100 : AZ* Ahmad v. Nnztban, 24 A. 54. 

‘^(6)'A/i Ahmad v. Naziban, 2i A. 542 
546) ; explaining Cftunnt v. Hapiam, .0 
302, in which the question of limitation 


did not arise; and Parmeshri v. Mohan 
Lai, 20 A. 357 in which too the question 
was not res integra, though the language 
of Bnrkitt J. is inapt, and which he ex- 
plained away in Alt Ahmad v. Naziban, 
24 A. 642 (545) ; Muhammad v. Zinat 
Begum. 25 A. 385; Troylokya Nath v. 
Juoti Pralcash. 30 C. 761. 

(7) Art. 178, Act XV of 1877 ; now 

Art. 181, Act IX of 1908. 

(8) Bat V. Manekbai. 7 B. 213; Banbt 
Singh v. Drigpal 16 A. 23; Connj^l v» 
The Himalaya Bank 18 A. 12; Ti/uct 
Singh v. Paraotnm. 22 C. 924 : Bahmat v. 
Abdul 34 C. 672; Dinanath v. ieiror 
Chandra 3 C.W.N. ccexxxii; Talla^a v. 
DattiiS C.P.L.R. 61 JoA-dV. Mt. Jamna, 
16 C. P. L. R. 114 ; Nathuram v. Gokulda* 

II C.P.L.R. 141. 



0 . 34, r. 3J 


OUUEK XXXIV, C.t.C. 


17-jy 


suid that though the upplicutiou U made under the specitic proviBiuus tA 
this section, but it is to the Code of Civil Procedure to which wc must 
look for the procedure by which it is governed. "(D But it might have 
been contended that that alone did not convert it into an application made 
under the Coile. However, the Allahabad and Madras High Courts were 
agreed that the article to apply was Article 178 (now ^Vrticle 181} and not 
Artic-le 179 (now Article 182).(2) But this was not the view assented to by 
the Calcutta Court which has. both when this rule was s. 87 of the Act 
as since, held it as subject to no limitation. This view was previously 
supported on tlie groiiml that since it was not an application under the 
Procedure Code, and as no article prescribed limitation with reference to 
s. 87 of the Act. it was and could be subject to no limitation The same 
view was reaffirmed since the transposition of that section to the Procedure 
Code on four main grounds: (a) that since the suit remains pending till 
it concludes with a final .Iccree and since the limitation Act does not control 
the progress of the suit hy proscribing any limitation for applications made 
in the course of a suit, this application which is one such can be subject to 
no limitation-,<5) {}>) that in moving for the final decree the decree-holder 
thereby moves the Court to givt* effect to its own order as embodied in the 
preliminary decree; that in making his application what he does ask for 
is not an order for sale !mt ;i <lecree for sale (c) that such an application 
is not an application which is required to be made by the Code;(S)*aud (d) 
that the application is in enforcement of a vested right to the decree which 
the court cannot refuse.<®> These grounds are not, however, unanswerable 
and in fact except the first two. the remainder suggest an obvious reply 
As regards the first, the suit can scarcely bo described ns a pending suit 
if the preliminary decree has decided all the (juestions in the suit, and the 
fact that an app'icant under this rule moves the Court to give effect to 
its own order does not exclude the applicability of Article 181 which is 
not limited to applications in the nature of execution, discharge and satis¬ 
faction of tlie prcHminaiw- decree, and an application is expressly required 
hy the rule to initiate such proceedings. As to vested rights, every decree 
creates such rights. Tt is submitted that an application for a decree absolute 
must be subject to some limitation, and the only article applicable is 
Article I8l of tlie Limitation This view has received sup^port from 


(1) Alt Ahmad v. Xuzihnn 24 A. 542 
(54(i) ; following Hafn >Sarup v. Oaurani, 
21 A. 453 ; dissenting from Iho fontrary 
held in lianbir Singh v. Drigpal •^ingh. 
10 A. 23, on the ground tlmt it was a 
decision by a ainglo Judge. To the same 
oflfect Oyan Singh v. Atn HoM^ain. 43 A. 
320. 

(2) Ram Sarup v. Ofuturant 21 A. 453 ; 

Ali Aknuid v, Nazihan 24A. 542 ; Rungiah 
V. ^ynjappa. 20 M. 780 i Jayanti \\ /Jami 
Seili, 44M. yi4i Ammathayee v. SifUiramo, 
48 M. L. J. 74 ; 20 Si. L. W. 987 ; 

Fitzholmen v. Bank of l*pr>er Indio 5 L. 
257 ; contra Ijitk**hmi v. Sufthoramn 30 M. 
488. 

(3) Bi$h\vambh<ir w Ram Sunder^ 42 C. 
294 overruled (on a ditTereiit point S.O. 
34 r. G Comm.) PeU v. Gregory 52 C. 828 
F.B« ; LaJrtfAmi v. Suhbarama 30 M. 488 ; 
Daito V* S/uinkor 38 B. 32; Viilya S<ijar \% 
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Ralipol. 17 O.C. 343 ; 25 l.C. 752; lahat 
Naratn v. Jog Rani, I C.W.N. 847 ; Mhd 
Bot/or V. Jagat Narain 1 C.W.N 500* 
80 I. C. 700. ’ 

(4) Obiter Per Rankin J. in Pell v 
Gregory. 52 C. 828 (845) P.B. 

(5) 75. 

( 6 ) Krieto Bar v. Banamoyi 19 CWN 

470 following Oopeehur v. Jiban Chandra. 

irt ’ Oanapathia y. Oopola, 

50 T. C* 503i 

(7) Beni Singh v. Barham Deo. 19 CW 
N., 437: 28 I.C. 211 ; Bam Sarup v' 
Ohaurani. 21 A. 453 ; Ali Ahmad v. Nasi, 
ban. 24 A. 642; Oyan Si}}gh v. Ala Husain, 
43 A. 320; Rungiah v. Nanjappa, 26 M, 
780; .Jayanti v. Dami Setti 44 M. 714 i 
Ammathayee v. Sivrtrama, 48 M. L.J. 74 ^ 
FUzholmes v. Bank of Upper India, b l’ 
267; Chote Narain v. Kedarnath 1 p' 
436; Vinayak Rao v. Baij Nalh 16 N.L E* 
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a decision of the Privy Council who without adverting to the reasons or 
cases (jocidcd to the contrary here held it to be subject to the limitation of 
ihree years calculated not from the due date but from the date of the preli¬ 
minary decree, adding; “ The sale is merely something to be done under 
the decree. A certain time is fixed by the decree within which it is to be 
done, but the decree is operative from its date, and it is to the length of tune 
from wliich it is o[)erativt.' that the Limitation Act looks to. But as 
to this it is submitted with the utmost deference, that a preliminary decree 
is not operative from its «late but becomes so only from the date 
payment (2) fn anv other view no extension beyond three years would be 
possible. 'I’he language of Article 181 of the Limitation Act. moreover, 
makes the time when the right to apply accrues the terviinus a quo for 
such application. In either view any application made to give effect to tiie 
final decree would be subject to the Limitation Act; the limitotion 
application under this as well as r. 5 in the case of the decree of the 
side of the chartered High Court being 12 years as prescribed m Article 
183,<^> the decree of other courts being subject to the shormr period 
3 years as provided in Article 181W the terminus u quo being when the rignc 
to apply accrues. This right naturally commences from the dies a us 
the decree. It cannot be enlarged by the mere, fact of a^ appeal ^'8^* ® 
the decree, nor does the dismissal of the appeal involve the merger o 
decree of the first court enlarging the period of limitation. 


2579. But another question still remains. It is enticted by 
(old section 230) of the Code of Civil Procedure that where . 

to execute a decree for the payment of money or delivery o o P,. Px;-- 
has been made under this section and granted, ^hhsequent pp , , 
to execute the same decree shall be granted after the expira opction 

years ” from certain datea there specified. The aPPl'patmn of ^ 

fums upon whether a .s n decre ^^or^-^VeXtigh 

money or delivery of other propeny. ^flvmpnf. hv the defeu- 

Cour/i, is not,<« Loept when t^e ^ecr^^nX this"ai,d%’etion 

dant personally W Hence, w here a proceeds to execute it for 

^ (now '■“I® |®.?““alanoe after the mortgaged property has been sold, 
the ““‘“a^^fthe Civil Procedure Code would apply .and 

bar anonhoatbn for execution after the expirj- of tweWe years from the 
bar an appDca „-oceedmcs against the person and other property of the 

?uT™e“Tebt vfew is tj. in Allnhabad ,4ere it is said 

that a decree with respect to immoveable property ordering its sale m 



4 R T C 934 t Jagdish Shxgh v. Rama- 
20 O.C. 205; 41 I.C. 868; Kristo 
Banaxnoyi 19 C. W.N. 649; re* 
jingon review Ih. -*70 ; 29 I.C. 120 ; 
K 1R2 aDolies) Mhd. ,Sherk?MHV. Swami 
;! 6 aL.J. 572 ; 48 I.C. 32. 
n 'Sachindra Nath Rov v. Maharaj 
Jtdur 49 C. 203 (214) ^P. C. 

2) Ramji Lai v. Karan Smgh, 39 A. 


832 

f3) Abdul Majid v. Jawalier, 36 A. 
3S0 ; BatuJc Nath v. Jfurtni Dei 18C. 

740 P 0. ; Afunaa Lai v. Sarat Chundar, 
IflC.W. N. 561 P. C. . 


(4) Baluk Noth v. Afunni Dei, 36 A. 284 
P. C. ; Abdul Majid v. Jawalier Lai, 38 A. 
350 P. C. ; Sachindra Nath v. Mahar^j 
Bahadur, 49 C. 203 (213) P. C. 

(6) Fazil Howldar v. Krishna, 26 U. 
680 (682); Kartick Nath v. juggemath, 
27 C. 285 (288). 

(6) Hart v. Tara Prasanna, 11 ^* 
Jogemaya v. Tackomoni^ 24 

plained in F<izU Hott^dat v* 26 v#* 

680 (682. 683). .. _ 

(7) Chandi Ohcran v. Ambtka Chann^ 

31 C. 79?. 
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accordance with the provisions of the next section is iiot the same u« •' for 
the payment of money or delivery of property ■•—expressions used in th.* 

This view wus, however, controverted in Jh.dros, where it was held that 

hs c°hfraX b“au\e irL'i^s^he'm^d!. ‘rd“7hforTer 

by which it is to bo realieed.th Wha^ b‘^saidtj a^'d te^ToTth: 

rotVwirt^in^htre/ZfM 

2580. Ee-transfer ol Poseeesion.-Tbe necessity for change of posses¬ 
sion may arise in the two cases contemplated by the section If the mort 
gagor redeems the property it may be necessary to reinstate him in posMsi 
Sion, and in such a case the hrst clause makes it obligatory on the Court 
to put him in possession of the mortgaged property. Of course sudi a 
necessity can only arise where the mortgagee has been put in possession bv 
virtue of his mortgage, though it may not be necessarily bv virtue of its 
terms For h the mortgagee is othenvise entitled to possession, mortgagor 
cannot oust hint on redemption. On the other hand, if the mortgale is 
foreclosed, the Court is empowered also to deliver possession of the mort 
gaged property to the mortgagee. It will be noticed that on redemption the 
inortgagor nhatl (if necessary) be put into possession, whereas on foreclosure 
the Court may deliver possession of the property to the mortgagee In other 
words, while on redemption the Court mnat, on foreclosure the Court mav 
order re-transfer of possession. The reason for this discrimination is apparent 
for while the mortgagor is always entitled to get back the property mortffaeeH 
ns soon as the mortgage itself is extinguished, it is not always that thp 
mortgagee can demand actual possession on foreclosure. If for instanee 
the property forclosed is in the possession of tenants or is an’undivided ra’ 
parcenary share, the Court cannot place the mortgagee in physical 
Sion of the share, though the mortgagee may in the form^er^case sue to 
eject the tenants, and in the latter case for partition. (3) And in such a 
case it would seem that it is after partition that the right of pre-emntion 
would nccrue.W But the mortgagee’s title as owner accrues from the da^e 

of foreclo9ure.(W 

2681. It is not necessary that the mortgagee should apply for posses 
Sion at the same time as ho applies for foreclosure. He may wait ^11 he 
obtains foreclosure, and may then apply for possession, which the 
Court may deliver after notice to the mortgagor.The mortcracee 
may. however, elect to maintain a separate suit wlreh i« n/%f 
thambv barred.m Indeed, it may be th.at aometimee the Court 
IS unable to give anything more than a mere formal possession in 
which case the mortgagee may have to sue for rccovciy’ of actual possession 
for which he may maintain a s uit within twelve yenrs from the delivery of 

(0) /.e V Oranf. (1896) W, N., 28- 
Ketth V Day, 39 Ch. D.. 4^2; Bavu l 
Oovtnd Rao. Jfl C. P. L. R.. 107 ^ 

(7) Puffh V. Hfath, 6 0. B. D.. 3'46. O. A 

V. Machabal Stngh, 3 A. L. J. R., eol. ^ 


(1) Ram Charan v. Sheobaral, 10 A. 
418 (420) ; .lut/ul Kiahore v. Chtda Lai, 
(1893). A. W. N. 184. 

(2) Kammachi v. Pakktr, 20 M. 107 
( 110 ). 

(3) Ramehandra v. Ralkriakna, 17C.P. 
L. R.. 02. 

•\) Ran Bahadur v. Parmtahar, 24 A. 
(3) Pugh V. Htath. 7 App. Cas., 238; 
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syiuboJical pos>sussioii.(i^ On the otlier hand, after the property is foreclosed, 
the mortgagor cannot sue for recovery of its possession on the ground that 
I lie (leei'ee was obtained by fraud, without also suing to set aside the 
dt-cree.*^^* With the re-transfer of possession the mortgagee is, of course, 
liable to return all the title-deeds of which he held possession as mortgagee. 

J tidi ed, it is a term of the decree under the last section which the mort¬ 
gagee is bound to comply with.t^> 

2582. It has been before noted that the mortgagee entering into 

_ possession is entitled to the standing crops with the land 

pc.sswsk.n; foreclosed (§ 375). Other incidents passing on re-transfer 

will be also found discussed elsewhere (§§ 377—394). 

2583. I’lu' principle of the case has been followed in Allahabad.And 

so in an English case,<5) where the mortgaged property had passed out of 
Ihi' hands of the mortgagee, it was observed: “ The question is, whether 
when the inortgiigee has made it impossible to restore the property inor - 
gaged, he can ])roceed against the mortgagor to recover the amount o e 
mortgjige-money. lie can, undoubtedly, at law, sue upon the covenant, u 
the mortgagees must perfom their reciprocal obligation; they arc bourn , o 
payment, to restore the j)roperty to the mortgagor, and if it appear, from ie 
state i/f tile transaction that, by the act of the mortgagee, unauthorize y 
tile mortgagor, it has become impossible to restore the estate . 

of ail that i.-i due, I a.>n of opinion tliat this Court will interfere and , 

the mortgagee suing tlje mortgagor at law.” It should, however, pe 

that this clause is no authority for supporting the contention that on tor • 
closure of a mortgage all outstanding mortgages between the pn^ties 

he deemed to he discharged. Indeed the only nassed 

secured by fhc mortgage on which a decree the last section w«s 

Ev..n in this Vi... iAfs been " 

an order absolute m respect of property released from the 

the pendency of his appeal J®f"^%i*^reed ft will avail' him nothing. 

there c.nnot b" “ the language used in this rule which provides 

tU^S the passLg of an order under paragraph 2, Ihc ,Ubt 

that upon the pass g discharged.m But it may be subni.tted 

r"d^this v evt that as the appellate decree becomes a part of the original 

Se and speaks as from that date, a second order for foreclosure may 

weTbe deemed to be a continuation of the original order. 

2584 Another consequence of the final decree may be to extinguish a 

uartv'rright to redeem under another mortgage if it comes m for 

the suit The same property w'as mortgaged to A and afterwards 
lain to A and who sued on their later mortgage and obtained a fore, 
closure-decree which was made absolute, both .1 and B being placed 


(1) ShamnCharan y. Madhuh C/wnrfra. 
1 P 93 • Hori Mahan v. Baburnltf 24 C, 

ila*:- MaJi V, DM ■ V72f" = 

Tagannath v. MUap C^nd, 28 A. 722. 

(2) Ramcharan v. Rameshwar, lb 0. F. 

R 131 (134); following V. 

mu, 1 C. P. L. R., 75. Such ft suit will 
,e governed by Art. 95 of the Indmn 
Limitation Act. 


(3) R(tm N<Uh V Oopal, 5 C. L. n. 

(4) Ballam Das v. Amar Raj, 12 A. 
537 ; see also Ahmed v. Bakar 

(1883) A. W. N., 61 i Khwaja Buksh v. 
Imaman, (1885) A. W. N., 210. ^.o. 

(5) Palmer v. Hendrie, 27 Beav., 349, 

28 Beav., 431. , . ^ . 

(6) Sham 5«nder v. Mhd. IhUsham 2< A., 

501, F.B. 
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possession of the property, lu this suit it was, liowever, licld that llic umit- 
gage of A and B took priority over the earlier mortgage iu favour of .1. on 
the ground that its consideration was used lo pay oil an earlier mortgage. 
This finding was acquiesced iu by .1 who did not contest it iu appeal.'’ 1, 
however, sued to enforce liis own earlier mortgage offering to pay to ii oin - 
half of the amount of their joint decree, and for the foreclosure of liis share. 
But the Court dismisod his suit on the ground that in the joint suit .1 « 
mortgage having been found to be later, it was for him lUen to redeem 
and as he did not do so but suffered the decree to be made absolute, he 
could not afterwards enforce a right which had become extinguished by tlie 
order. In such a case, however, if there had been no finding us to the 
rank of A's mortgage in the first suit, .I's second suit would not have been 
barred. 


2585. Since the mortgage is extinguished on foreclosure the mortgagee's 
title as owner dates as from that date, and it is then that he is entitl^l to 
be placed in jiossossion of the property.(2) And whatever may be the liate 
of his actual entry, it is from the date of the final decree that his rights 
and liabilities are determined. In other words his actual ontrv relates batk 
to the time of the legal right to outer. 


But though the mortgagee's title is as from that date adverse, it docs 
not follow that he is precluded from relying on the security and hold it up 
as a shield against the claims of a subsequent incumbrancer, and whicli he 
may do whether the title acquired by liim is by foreclosure or bv sale. 'I'his 
rule is founded uj)on the principle tliat. where a first mortgagee purchases 
at a sale in execution of a decree on his mortgage, equity regards the 
mortgage as the foundation of his title, so that the purchaser may justi¬ 
fiably fall back upon tlie mortgage if he fails to uphold his prioritv on tin’ 
strength of the saled^^ 


2586. Debt discharged. —The effect of an order under this rule is to jmt 

OcrmiMllon ot relationship of creditor and debtor croateil by 

othe??ighta°*^ mortgage contract, so that the former cannot sue thi' 

latter again for recovery of " the debt secured by the nifirt- 
gage.” He takes the security for whatever it may be worth in lieu of tin- 
debt; but this does not mean that he purchases a pig in a poke and that if 
the mortgagor has passed on to him a worthless title he has reniedv. F<;r 
instance, it may bo that he is evicted by the superior lun<llord. or'liy one 
claiming under a title paramount to his own. in wliich case though he cannot 
sue for the debt he is entitled to sue for compensation for the loss cf his 
property. Tn this respect his rights and obligations are similar to those cf 
the purchaser of property. Indeed, the fact that the conditional sale 
becomes an absolute sale only after n proscribed procedure undergone bv the 

f 1) Jtam Lfil V. Lffkhpat /fai, 3 A.L.J.R., Ufonl Gaa Co,^ flfi0i5| 2 K.H., 493 ; Thorne 
240. V. StfiUwofMl, 5 Mnn. * G.. 700; 

(2) Pugh V. Heath, 7 App. Cas., 238 ; Ouifford (Earl), 11 Kx.. 19; Ander/ton v 

followed in Ch/ihildas v. Mowji, 3 Bom. Padclijfr 20 L. J. (Q. B.), ]28 • but nee 
L.R., 458 (460); .Vuwrfer V. Afnftomed In re Loom, [1010], 2 Cli. 23o/in whioh 

Ihttsh/xrn Alt, 27 A. 501 (504) F. B. ; tlie mortgairee wag not held liable for t)>o 
OhiMrain v. Ram Motuirtifh, 6 C. 566 n ; covenant of a leage to repair bccauRo 
.Rhobomoyee v. Jugabatulhu, 6 C. 564 ; though he had foreclosed the inortpaper 
Rnmjan v. Ghunder Mohnn, 7 C.L.J., 640 ; ha had not entered into possession, and tho 
followinc: Brcionath v. Khelui Cylinder, covenant to repair was personal to the 
10 W. R., 33 P.C. ; rf also Parmunatidag mortgagor. 

V. Jumn^ai, 10 B. 4ft; Raja KUhen Dalt (4) Bfuiwuni Koer v. Mathura PraAmi 
V, Mumtaz, 6 LA., 160. 7 C.L.J., 1 (31). ** 

(3) Ocean Accident^ Corporation v. 
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inorlgagL-e (loc^ not affect liis rights after his title is conlirmed by the pass¬ 
ing of a tiiiiil (Ucree. This is the rule in England, where, however, it 
ajtpi-ars to be the corollary of the rule before discussed, that in a mortgage 
suit the object of foreclosure being to bar the right of redemption, parties 
arc not at liberty to debate their title (| 2344). But as this rule has never 
been extenticd to tliis country, the mortgagee would do well to make sure 
of his title before he forecloses his mortgage. 


[Sec the subject further discussed under s. 101.] 

2587. Final Decree when re-opened.—Though a final decree for fore- 

closuri' or sale cannot be re-opened in this country on any of the groun s 
upon which it may be set aside in England, still there is no reason J ‘ 
should not bo set aside if it was procured by fraud or pas^d by roistaK^ 
So where a suit for foreclosure was compromised by the mortgagee » 

to give the mortgagor six months’ time to pay up the amount ^ 

th(‘ Com-t by mistake passed a decree nisi allowing only three m . 

and of which the mortgagee took advantage and obtamed a final .1 . 
There was no express statutory authority justifying this ^ 

enactment of the present Code of Civil Procedure, whic , t 

contains express provisions for righting the wrong.t 

2588. Appeal.-Prior lo the present enactment 

on the right of appeal against an order passed under ® . a nahabad 

or refusing an extension of time. According to the order 

and Madras an order granting or refusing an extension o 
falling within the eco?e of section 244 (c) of the Code. 3 

uppealable.t'b Bub m order the Court allowed deposit 

judicial and not merely a afA.: the expiry of the time prescribed 

of the mortgage-money some daythat*^Sere was no appeal. So 
for payment.fS) m which case a . ^ t.^ebtor could not object to 
if the order absolute consequence, nor was that the 

the deliver, of PO®?®^tv of the orde^making the decree absolute could 
stage at V*"*" l-KreLot Code now expressly provides for an appeal 
he. .canvassed W this rule or rule 8 refusing to extend he 

against an order passea (t) And as to this clause the 

time for the paymen .. ^^g^^j^tension of time for the payment of 

Select Committee of much greater moment to the mortgagor than 

mortgage-money « Werefore the Committee have provided for an appeal 
to but not from an order granting an extens-on o 

So far then the present clause curtails the pre-existmg right of 
I' Eor section 104 of the Procedure Code prohibits an appeal from an 
Sr nasled under the Code save as expressly provided therein or 
? ftiA time being in force. And as there is no such law at pmsent. it 

fXws tLfc\he morfgagee cannot complain of extension though the mort- 


13 C.W.N.. 300. 

(!! 'yiaffft. 9 A. 602 

Kednr Nalh v. 12 A. 61 

P. B •jRahima v. Nepal Sat, 14 A. 620. 


(.«>) Hnins Jtai v. PiHM Singh, 9 

; Bandhu v. Shah Mahammad. (I88»l 

A. W.N. IIP. „ ^ n T T 

t6) Jogendra v. Fama tfah, 4 L. U 

633. 

(71 O. 43, r. 1 (o). 

(8) Notes on clauses. 
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gagor may do so of its refusul.tD But these iirc uol the only orders possililr 
under this rule, for it may have not only grunted un arbitrary exteiisi.-n. 
but granted it without putting the mortgagee iij)on lerins. and in which 
ease he may be seriously prejudiced. Again, while it is no doubt Hue that 
the mortgagor should not spend the extension granted to him in suspense 
still it is equally true that there may be eases of oxt-ension which would 
sadly miss the salutary corrective of au appeal. But an order passed by 
the Court may be a part of the decree, in which case the party aggrieved 
would be entitled to impugn the order by appealing against ‘the deewee. 
Such for oxainplo, would be the case if the Court passes a decna' discharg¬ 
ing the mortgage when the mortgagor had not paid the amount log.-dlv 
claimed to be due to the mortgagee, or where document or possession is 
erroneously transferred, or the like. An upplicatlim for amendment of a final 
decree so as to bring it in conformity with the judgment/, is an application 
for amendment under section 152 of tlie Code, and not an application for 
review of judgment.C) It. is consequently not appealable. 

An cx parte order passed under this, or rtilc 8, in favour of the mortgagee 
may be set aside at the instance of the mortgagor.^ But the Court cannot 
re-open foreclosure on grounds upon which it may be re-opened in England. 

It is sai«l that a i>i-rson against who'm two dt'crees have been passed on.- 
preliminary and another final is Ixiond to appeal against both of them even 
though by appealing against the first decree he may render the second 
decree nugatory. This view proceeds on the sole ground that the appellant 
could not be permitted to evade the court-foefS) but a party may evade a 
fiscal statute if he cun, and it seems scarcely a cogent reason for disallowiiio 
an appeal otherwise unoxceptionablo.^®) ^ 

2589, Effect of Erroneous Decree.—The effect of a decree passed 
under this rule, as regards its validity and effect, must follow the general 
principles applicable to all decrees. But the procedure to bo adopted bv 
the Court in mortgage suits when its decree is discovered to be erroneous 
may briefly be noticed here. It has been held that where the Court delivers 
possession under a decree prematurely made final, in setting it aside the 
Court must make restitution on the principle explained bv the TTn.i«o 
Lords.t^ For one thing he is not liable to account as a mortgagee in no^^ 
session. As Lord Cranworth said. “ I think that it is perfectly dear law 
that when a person becomes possessed of property, though erroieouslv sun’ 
posing that he is purchaser, if it afterwords turns out that he is not to be 
treated as a purchaser, but only as a person who has a sort of lien unon 
the property, that does not make him a mortgagee in possession within the 
meaning of that rule which charges him with wilful default. ”(8) Hq 


(1) Dharmuraja v. Srinivasa 39 M. 87(>; 
866 no revision against 6 xfn>Hion— 
Mu^i^qesa v. ItafnasamU 39 M. 882. 

(2) Daya KUhan v. Nanubi Begum, 20 A. 
304 5 Qul Bibi v. Dakhini^ 2 A. L. J. R., 
287 ( 91); but contra in Kali Pro9unno v. 
Lai Mohan^ 29 C* 258. 

(3) Bibi Tulemon v. Harihar, 32 C. 
263» F« B. Tho power to aat aside an 
tx parte order 14 one which the Court 
pooooQoos aa inherent power apart from 
Statute* i&. This is now recognized by 
s* ISl of the Procedure Code. 


IS 


13 0. 1“ * -"“O 

L.rI 18 Bom. 

(63?! P A. 632 

2?®3f)' -Dew, 37 M. 

(7) P«r Lord CMnisford, L.C. in Parkin, 
son V. Hanbury, L.R.. j h.L. 1 (10) ; 

?1 C\ l! 

I (^3)^74^”**^ 1 h.L.. 
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consequently liable to account only in the ordinary way for the rents and 
actually realized.it being assumed that what he did not receive he could 

not receive.t2) 

4. (1) In a suit for sale, if the plaintiff succeeds, the 

preuminary decree Coui t shall pass a decree to the effect men- 
in suit lor sale. tioned in clausGs (a), (6) and (c) of rule 2, and 

also ordering that, in default of the defendant paying as 
therein mentioned, the mortgaged property or a sufficient 
part thereof be sold, and that the proceeds of the sale (after 
defraying thereout the expenses of the sale) be paid into 
Court and applied in payment of what is declared due to the 
plaintiff, as aforesaid, together with subsequent interest and 
subsequent costs, and that the balance (if any) be paid to the 
defendant or other persons entitled to receive the same. 

(2) In a suit for foreclosure, if the plaintiff succeeds and 

the mortgage is not a mortgage by condi- 

saTe^Tn lorecSrI tional salo, the Court may, at the instance of 
suit. plaintiff, or of any person interested 

either in the mortgage-money or in the right of redemption, 
pass a like decree (in lieu of a decree for foreclosure) on such 
terms as it thinks fit including the deposit in Court of a 
reasonable sum. fixed by the Court to meet the expenses or 
sale and to secure the performance of the terms. 


2590. Analogous Laio. 

2592. Meaning of ITorrf*. 

2593. Who may obtain a 
"Decree for Sale. 

2594. RighiJf of a Sab- 

morigagee. 

2595. Discrelionary Power 
fo Decree Sale. 

% 

2597. Form of Decree. 


SYNOPSIS. 

Paragraphs. 

2600. Interest. 

2501. CoHs. 

2605. Position of Decree, 
holder as against 
Third Parties. 

2606. Enforcement of 

charge. 

2607. Construction of 

Decree. 


2611. How much pro- 
perty may be sold. 

2612. Limitation, 

2625. Decree on Award. 

2616. Court.fee. 

2617. Appeal. 

2618. Not a Money 
Decree. 

2619. Assignmerxi of 
mortgage Decree. 



(1) Ib. p. 

(2) Ramji 


14. 

V. Chinto, 1 B. H. C-. R., 199 > 


Anandra v. Eatgi, 2 B.H.C.R., 214; Earn- 
shef v. Pandhari, 8 236. 
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2590. Analogous Law.—This rule was .-ft-ctitm H8 of the Act mid run 
follows: — 

• 88. In a suit tor sale, if the plaintiff succeeds, and sl.all pa.ss a diMc-e 

Decree lor s^l«. ^ !'• lust r.ud Kttxjnd of 

, ^7-^" eiglity.nx and also orderhig tli.Tt, m delauU of tl.e 

•defendant p.i.vmg as thorem mentioned, the mortgaged propertv or a sufficu-ia ..art 
therwf be sold, and that tl.e proceeds of the sale (ffter defraying thereout the expenses 
of the sale) be paid mtc Court and applied in payment of wba* is iiu\uA ^in f 

f<:“r:reL“l"saL‘''' Xr' 

In a suit far foreclosure, if the plaintiff succeeds and the inortgace is not a mon..;..... 

Power to decree by t^nditional sale, the Court may, at the instance of the pUintlS 
s^e in foreclosure- or of any ^'rson interested either in the mortgage-money or in the 

nglit of redemption, if it tbmks fit. pass a like decree (in lieu of 
a decree for foreclosure) on such teriiiN as <t thinks fit. including, if it thinks fit fh». 
a.t ,n Court, of a reasonable sum, fixed by the Court to mva the expenses of sale ^ d 
to secure the pcrformancCv of tho terms. ^ 

The rule provides for simple ;md ICnglish imirtoj,g,..s, n,Ie 2 meets the 
•case of a mortgage hy conditional sale. 'J’hese provisions are supnlemcnled 
hy Buie 12 of tho Calcutta High Court framed under section 104 which 
lays down that “ every flecree for sale under the Act shall direct that if 
the proceeds of sale shall not be suthcienl to saiisfv the decree the defen- 
■dant (if tlie original mortgagor) shall personally (or‘if the representative in 
estate of the onginai mortgagor shall out of his estate) pay the amount of 
the deficiency.” The second paragraph is taken from section 2.") of the 
English (Vinveyancing Act, Iftftl.(i) 


2591. Principle—This section is divided into two paragraphs, the first 
uiuler which the Court shall pass a decree for sale, and the second under 
Avluch such a decree aiaij be passed in the case of certain specified mort 
■gages. 

A decree for sale can only he obtaiue'l by a sim))le mortgagee, an Eng. 
lish mortgagee or a usufructuary mortgagee under certain circumstances.(2) 
The holder of a charge under section 100 has also the same right. Hut an 
equitable mortgagee and a mortgage!- hy conditional sale have no 

right to sue for sale.(3) Where the mortgagee is entitled to a 

jiersonnl decree in addition to a decree for sale, he must sue 

for it in tho same suit, and the decree should direct recovery 
of the decretal amount from the mortgagor personally, in the event 
of the mortgaged property being found to be insufficient. The decree made 
under the section is of the same kind ns in a foreclosure-suit. After paving 
the mortgagee the surplus' may be directed to be distributed amongst" the 
puisne mortgagees, if any. according to their priority, the balance being paid 
to the mortgagor. The second paragraph enables the Court to pass a decree 
for sale in mortgages other than those by conditional sale. A decree for sale 
under the section is entirely in the discretion of the Court which will 
•direct it only when it is satisfied that it would be for the benefit 


(1) 44 & 45 Vict.» 0. 41 ; VenkaUuami v, 
^ubramanya, 11 M. 88 (90)« 

(2) Venkatasami v. Subramanya, 11 M. 


88 . 

(3) See B. 67 and § 1654. As to Equitable. 
Mortgagee, see § 1337 ante. 
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t)f the [ursuiis interested in the property. The rule does not contemplate 
successive' suits for sale on one and the same mortgage. 

2592. Meaning of Words.—•' Ij the plaintiff succeeds, " i.e., if th*? 
(U-Ul is proved and the plaintiff is entitled to a decree for sale. “ The wort* 
gaged property or a sufficient part thereof." This is important, inasrauc 
as it enables the Court to exclude from sale a portion of the property if tne 
security is ample, and the decree can he satisfied from sale of only a ac ion 
of the property. "At the instance of the plaintiff,” etc. '. The Court cann ^ 

in a foreclosure-suit decree sale suo motu. " Person interested . in 

ninrtgaqc-inoneye.g., the other mortgagees, sub-mortgagees, 
charge-holders. “ Person interested...in the right of TedempUon: laese 

are persons referred to in section 01 clause (6) “ Pass a like decree. i. •. 

a decree for sale. 

2593. Who may obtain a Decree for Sale.—The right to obtain a 
for sale under this rule is one which depends upon the 
security and the covenant made therein. Ordinarily, such **.’“S . ’ 

to an English and simple mortgagee, but the ® .j, mv:' 

inav also acquire a right to bring the mortgagor s property to .a . 

rule provides a form of decria^ applicable to all cases m which whether from 

the iature of the mortgagee^) tIo” Hsl 1778) 

mortgagor’s covenant(5) (§ 177) <.r otherwise.^ (§§ 1721—1/29, ^ 

the mortgagee is entitled to sue for sale. According - 

High Court a sub-mortgagee is entitled to a decree for ’ ^uld have 

original mortgagor's interest, in cases and S 

entitled the original mortgagee on the date, of the th” tem 

relief.ri. Thi? right wa\" however, den.ed . here 

" properly ” was at It was animadverted upon 

distinguished from mere rights Dressenting a view which was 

in the sceond edition of tins nwl as been 

at once too narrow and f L denied on the ground that there 

ovcrmled..™ Jn Bombay ^^"8^" ^r aT^^ snb-mortgagee Oh but 
IS no pnvity beri'ee" the mortgagor's undeniable right 

this right necessanly “‘‘°;^b.mortgagee.('a) From the peculiar view of pro¬ 
to redeem “8^“* Allahabad it followed that a puisne mortgagee had 

also no right to o held therein in several cases.^® 

prior «‘s‘‘“8 toMve'carried this doctrine to the extent of 

tW Hie ntotiff's suit would be imperilled if he sued without effer- 
tag lo mdeem ^ mortgages.(») But later cases did not eoimtenance 


( 1 ) Mhd. Zakeriaya v. MM. Hajiz, 39.\. 

^^2) Ss. 67. 69 ; Pnya Sakhi v. Birexhwar 

44 C. 425. 

(4) 66. 98, too. 

(6) S. 68 (a). 

(7) IftdftJ F»iia* V. Venkat^Mlam, 20 M. 
35. See §§ 1207—1209, 1663. 

(8) Afotodtn v. Kaz*m Huaatn, 13 A- 
432, A. B, ; Oanga Prnsad v- CA«n?M Lni, 


18 A. 113 ; Aujdhiav. Marn Singh 25A.^^ 

(9) Law of Transfer (2nd Ed.), §§ 133, 
134. 

(10) Ram Shankar v. Oaneshi Pershad, 

29 A. 386. F.B. -n Ti 

(11) Padgaya v. Bajt Babaji, 20 o. 

549. 

(12) See s. 60 ante, ss. 823, 824. 

(13) Satigram v. Bar Charan, 12 A. 
{i48; Kalicharan v. Ahmad 5AoA, 17 A. 
48; Muhmmad v. Ghaffar, 21 A. 272.. 

(14) Saligram v. Bar Charan, 12 A. 64». 
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8ucb extreme measures, but uevertheless maiiitain.-a ihal the i)luiutilT 
should be given an opportunity, if necessary, by allowing an anieiidinenl of 
the plaint, to redeem the prior mortgages, and that his suit should not 
be dismissed, merely because he had failed to offer to redeem llie prior in 
oumbrances.t^) This was. however, a view not commended in Madras, 
where the puisne mortgagee was allowed to obtain a decree for sale subject 
to the right of the prior incuinbr:mcor.(2) And the same view obtained in 
Calcutta.ts) Indeed, the dissentient view of the Allaliabad Court was the 
necessary outcome of the view it took of property—a view which it had 
abandoned prior to the present enactment which has, however now ieft th.‘ 
matter no longer one for controversy.{■») lu certain kinds of property a decree 
for sale would alone seem to be appropriule.t^) Where the mortgagee is 
entitled to the rents and profits in lieu of interest he can only sue 1o take 
possession, but cannot obtain a decree for sale.(^) 


The second paragraph instances otb(?r cases in which such a 
might be given. 


decree 


2594. Rights of a Sub-mortgagee.—A &ub-mortgagee is entitled to a 
decree for the sale of the original mortgagor’s interest in cases and in circum- 
stances which would have entitled tin* original mortgagee on the date of the 
sub-mortgage, to claim such rolit‘f.<^) The legal position of a sub-mortgagee 
has been already sol out 1344—1847). A sub-mortgagee by virtue ol 

his assignment is not only entitled to the visual remedies against the mort¬ 
gagor, but is also entitled to u remedy against the original mortgagee, becom¬ 
ing that of a surety, the sub-mortgagee becoming the creditor and the 
original mortgagor continuing to remain the debtor. After the original mort- 
gagee has made an assignment by way of sub-mortgage, he is not entitled 
to exercise a power of sale against the mortgagor. The original mortgagor 
if he has notice of the sub-mortguge, is bound to )>ay to the sub-mortga^^ee' 
otherwise he is entitled to obtain discharge by payment only to his mortgagee.' 
The sub-mortgageo is not in any way bound by the result of any suit brought 
by the original mortgagee, for the operation of the sub-mortgage is to transfer 
to the sub-mortgagee all the rights and remedies which the original mort¬ 
gagee had against the mortgagor and if the original mortgagee has merely 
obtained a decree on his mortgage, which he has failed to execute within 
limitation, there is no bar to the exercise of the mortgagee’s right to the sale 
of the mortgaged property. But to enable the sub-mortgagee to sue the 
mortgagee, it is not enough for the mortgagee to execute a sub-mortgage 
transferring his rights as mortgagee, but he must assign his mortgage to 
him, otherwise he can at most get only a money-decree against the mort- 
gagec.O) (§§ 1122, 1123.) In a suit for redemption of land which has been 
Bub-mortgaged by the mortgagee, in which suit the sub-mortgagees are co- 
defendants, the mortgagor is entitled to have an account taken of what is 
due to the original mortgagee and then of what is due to tlie sub-mortgaeee 
and that upon payment to the latter of the sum due to him not exceeding 


(1) Kalicharan v. Ahutad fiihah, 17 A. 
48 ; Muhafnmad v. Ghaffar, 21 A. 272. 

(2) Venkatachella v. Panjamat 4 

213 ; Qangadhara v. Skivarama, 8 M. 248. 

f3) Kanti Ram v. Kutubuddin^ 22 C. 
33 (46). Sec the question further dUciiAsed 
under o. 34» r« 1« ante. 

(4) O* 34, r. 1, Exp. 

5) 8. 67, ante, and Comnr). 


(6) Mahadaji v. Joti, (1892) 230. 

(7) Muthu Vijia v. Vencataehellutn, 20 
-M. S.'S ; Zaki Hfiaan v. Deo Nath, 10 C. L. J. 

^'t }'S' V. Rambaran, 

7 l.l.. 1«6; Kankai Lai v. Nahadeo, 18 
I. C. (Oudh) 389. ’ 

(8) Ganga Prnmd v. Chunni Lai, 18 A. 
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the sum found due to the original mortgagee, and on payment of the: 
rosidno. if any, of what is due to the original mortgagee, both shall reconvey 
to the mortgagor.0> Where a mortgagor without actual notice of 
sub-mortgage makes payments to his mortgagee, the payments will be 
credited to his account, it being settled that as between the mortgagee fnd 
tliu persons claiming under him without the privity of the mortgagor, they 
cannot add to what is due, settle the account, or turn interest into prin¬ 
cipal.(2) The principle is conceded in Bombay even in the case where the 
siil)-mortgage was registered, it being held that registration niay operate as 
notice for some purposes, but it cannot operate as notice to vitiate payments 
so made.(^) 


2595 Discretionary Power to decree Sale.—In a suit for foreclosure 

upon an English or an equitable mortgage the Court 
Clause (2). tlie second paragraph, order sale instead of 

foreclosure In Darnell’s Chancery Practice^ the instances in which the 
C-ourt should exercise such discretion are thus statedA "as y 
directed where the Court was satisfied that it was for the benefit of the 
p..rs<>n interested in the property. Thus, a sale would be directed 
there was such a complication that the common decree could not be con 
Itnientir wortd out. "^but not where it woidd be oppres^ve; as ^here rt 

would deprive the mortgagor of an old family estate. Uo^^rlirpcted 

his benefit, the sale of the%state of an infant niortgagor might 
4 sale might be directed, though the mortgagor or some of tie ^um 
brancers did not consent, but was refused when the plaintiff, who was » 
h dgment debtor, insisted on a foreclosure. When the mortgaged property 
Sted of leaseholds, a sale was ordered at the d at ‘he 

would^ be directed to take place within a shorter pen^, or 
diatelv If the sale was directed at the request of a subsequent mortg g 
or of the mortgagor, the Court could not. except by consent dispense with 
a deposit which must have been enough to cover the pcrasible . 

a sale Where the sale was directed at the request of the subsequent 
ineumbriincer, or of the mortgagor, a reserved bidding was fiwd of suffi¬ 
cient amount to cover what was due to first mortgagee. ^ Ija 

was directed in a suit in which a subsequent meumbranoer was plaintiff, 
the conduct of sole was given to the first mortgagee. 

2596. In Ireland, and in some of the British Colonies, it is 
♦r. for sale instead of a foreclosure, the surplus arising out of sale 

bei^^i paM over io the mortgagor, who is then liable to make good '.he 

At •• 1 "R A02 • Witliopx V. 4 V6S., 389 i Sohod^v Vi. 

""rmfr 

(2) Matfuivs V* Waltvyn, 4 Ves., 119-128 ; 
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dc‘Heit.ti> 1 hi* powor of the Court to ilecroi- salo in a fort-closuri'-actiun 
was h.r thi- hrst time rocoguiml hy the Chancerv Ainemhnenf Ael (2* hut 
in the case of a reversion,<»r of an advowsont^) the iiiortga«'ee was 
poimittod to foreclose or sell. An equitable mortgagee is entHh-d to 
obtain an on er for saleA^i In Knglaml an order for sale iiiav he obtaine,! 
at any time before hearmgt^' or after the passing of even the‘d,'cree ni.si.i7) 
But an on cr for uninednite sale cannot be taken except on compromis.. 
or under other special eircumstances.(8) such as the unproductive nature 
of tin* property.^ as where the income therefrom is insumcient or keep 
down the niterestOO) or where the arrears of interest are considerable d*) 
Mut m n.> case can sale b.* <h*creed without notice to the mortcragor d2> 
As a rule a pcriCKl up to six months is allowed to the mort|anor for 
re.lemption before ordering sale.(i3) Xo party s consent is require.l to 
justify an order for sale which is absolut(*ly within the discretion of the 
Court, but the Court will not make such an order as a matter of course 
without goo.l reason being assigned for ordering it instead of foreclosure. 

Moreover, no sale will be onlered where it will be oppressive to anv 
person interested.<«) For instance, the Court will refuse sale at llie 
instance of the second mortgagee where the present value of the propertv 
IS msufficu-in to cover the Hrst mortgage, but its value is likely 
increase. But in this as in any case, if the mortgagee applying for sale 
pays m the amount required to satisfy the dissenting inemnbrnneer the 
Court has then the power to order sale free from his incumbrance d^i 


2597. Form of Decree.— This section lays down tho form of decree in 
mortgage-suits for sale. The procedure to be followed by the mortgagee 
obtaining a decree under this section is the same as in foreclosure-suits 
But in drawing up the first clause as it stood as a part, of section 87 the 
difference between the foreclosure and sale was overlooked, and conse- 
quently. it was held not to boar too literal a construction. It 'was indeed 
sought to be so construed in an Allahabad case,(«) which it was held 
that the Court had no power to allow interest beyond the date which has 
to he fixed within six months from the date of the decree.(^9) This case 
was. however, animadverted upon by the Priw Council who remarked- 
" It must be admitted that the language of section 88 is calculated to 
cause difficulty, and a sort of difficulty which is n common cause of conflict 
in judicial interpretations of new Statutes. It‘looks as if the draftsman 


(1) Perry v. Baker, 1.3 Ves.. 205 ; WUhou 
V. Dunnany, 18 Bcav., 2J>.'l : Gordon v. 
Horefall, 5 Moo. P. C.. 303. 

(2) 15 & 10 Viet., e. «8. r. 48. repealed 
and re-enaeted in r. 25, Convoyaneinp A<-t. 
1881, (44 & 46 Vief., e. 41).' 

(3) Houre v. Vigures. 1 Ch. R.. 18. 

(4) Mackenzie v. ItobiriKon, 3 Atk.. 559. 

(5) CrippH V. Wood. 61 L. J., Cli,. 584. 
(0) 44 & 45 Viet., c. 41. a. 25. 

(7) Union Bank v. Ingram, 20 Cli. D., 
463. 

(8) Green v. Biggie, (1886) W.X.. 128. 

(9) Fouler v. Harvey, 4 I)eG. J. & S.. 
60. 

(10) PAillipe V. Qutteridge, 4 DcG. & J.. 
631. 

(11) Smith V. Robinaon, 1 Sm. Si G., 140; 


Sewman v. Seffe. 33 Beav.. 522. 

(12) South Western Bank Turner, 31 W 
R. (taiK.). 113. 

(13) Smith V. Robinaon. 1 Sm. Sc G., 140* 
Uoyd V. Whitley. 17 Jiir.. 754; Whitfield v. 
Rohetra. 5 Jur. (N. S.), 113. 

lit! L R-. 10 Ch.. 22. 

{\r^) Hurst V. Hurst. 16 Beav., 372 * 
Nauab Sniyad Baguar v. Babu Balak Ram, 
18 I. C. (Oudh) 24. 

(16) Merchant Banking Co. v. London di‘ 
Hanseatic Rank (1886), W.N.. 6. 

(17) Seton. Decreea (5th Ed.). 1689; 
Woolley V. Coleman. 21 Ch. D.. 169. 

(18) Amolak Ram v. Lachmi Narain, 19 A 
174 * 

(19) Amolak Ram V. Lachmi Harain, 19 
A. 174, at p. 178. 
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of the 'rransfer of Property Act had overlooked the difference between a 
foreclosure and a sale, and had forgotten that in the former case, interest 
stops becaust? tiie mortgagee gets the property in lieu of his debts, whereas 
a sale umst ne subject to long delays. However that nriiay be, there is the 
difficulty, and if section 88 could be looked at as an isolated enactment 
quite detached from other legal consideration, it would be hard to consider 
it otherwise than was done by the Allahabad Court in the case of Amojah 
Ram. liul considering the universality of the long-established practice, 
its continuance for years after the Transfer of Property Act was passed, the 
manifest justice of it. the lack of any apparent reason for upsetting it, tlio 
conformity with it of section 97, which is in pari materia with section 88, the 
presumption that section 88 was framed with reference not to the running 
of interest but to the determination of the time for redemption or sale 
alternately, and the form of suit sanctioned by the Procedure Code, their 
Lordship liave no hesitation in expressing their concurrence with the 
Courts of Calcutta and Madras and with the ultimate decision of the Court 
at Allahabad.In deference to this view the words “together with 
such subsequent interest and subsequent costs ’’ have been inserted in 
the first clause, but the amendment is insufficient and does not provide 
for the insertion of an order for payment of interest up to the date of sale, 
which their Lordships indicated should have been done, but which has, 
however, been done in the form of the decree prescribed in Appendix D, 
Form No. 4, of the Code of Civil Procedure. But as the clause now 
stands what the Court may do is to fix a day ^vithin six months from the 
date of its preliminary decree for redemption of the mortgage calculating 
interest only up to that date—all future interest being left to subsequent 
arrangement as in the case of foreclosure. 

It will be noticed that the first clause further proceeds to enact that 
the decree shall also provide that “ in default of the defendant paying as 
therein mentioned (i.e., as mentioned in rule 2). the mortgaged property 
or a sufficient part thereof (shall) be sold.” This clause follows the lines 
laid down in the last clause under rule 2. and is likewi5?e of its own force 
insufficient to justify a sale without an order passed m accordant with 
the provisions of the next rule. It has. however, been held in Calcutta 
that an order absolute is not indispensably necessary, provided that an 
order for sale is passed on the motion of the decree-hoIder.(2) The question 
will have to be re-discussed under the next rule. 


2698 A decree under this section may either declare the amount due 
on the mortgage at the date of such decree, or direct that an account ^ 
taken of what will be due to the plaintiff for pmcipal and mterest on the 
mortgage on a future day which is to be fixed by the decree itself 
Although the section follows the analogy of a foreclosure-decree, still 
there is a difference between .the two, for wLile in a foreclosure^suit the 
mortgagee cannot obtain a personal decree in addition to the decree wi 
his mortgage, the mortgagee may. under this section couple the two reliefs 


(1) Maharaja of Bharaipur v. 

Torino Dei, 23 A. 181 (193). P. C. As 
observed by the P. C., the view taken m 
Amolak Bam v. Lachmi Naram, 19 A.174. 
has been disowned in the subsequent case 
of Bakhar Sajjad v. Udii Narain Singh, 
21 A* 36L The Calcutta and Madras 
cases approved by the P. C., are AchaJ<tbal<i 


V. Surendra Nath, 24 C. 766; Subbaraytt v. 
Ponnuaami, 21 M. 364« 

(2) Siva Pershad v. Nundo Lai, 18 C* 
139; Tara Prosad v# Bhobodeb, 22 C. 931; 
Phutchand v. Nursingh, 28 C, 73 (77). 

(3) Th€ Aryan Bank v. Ve^ikota, 13 
M.L.J.R., 212. 
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lugether; but where lie is so entitled, he niusl- sue for them in iiiu* auit. 
AS the mortgagee is not entitled to maintain u separate action for the 
balance, after the sale-proeeeds arc found to bo inadequate.Hul a 
inortgageo asking for a decree for sale as well us for a personal tloen'c may, 
subsequently if he is so advised, relinquish his claim for sale of the 
mortgaged property, and ask merely for a simple money-decree, but such 
a course may bring his execution in collision with the provisions if ho 
subsequently elects to attach the relinquished property. Where a mort¬ 
gagee sued for a decree for sale on his mortgage “ or any other relief to 
which the plaintiff might be entitled,” and the mortgage contained a 
personal covenant, it w'us held that the mortgagee could, if he was subse¬ 
quently so advised relinquish his claim for sale of the mortgaged proper^’ 
and claim instead a simple moncy-deerec.^^' On the other hand if the 
mortgagee omits to claim and obtain a personal decree against the mort¬ 
gagor, although such a decree might have been passed under the mortgage, 
he nvay resort to the special provisions of section 90 which enables the 
Court to pass what is in cffi-et- a supplementary d<‘crec.<3) A decree under 
the section is a decree tiisi or conditional decree, and cannot be executed 
unless it is made absolute by an order obtained under the next section. 
.\nd if it provides for sale after the period allowed therein for redemption, 
it cannot be made absolute or executed before its expiration.(W And if a 
decree contains, ns it ouglit to contain, a direction for sale of the mortgage 
premises, the proceeding under such a decree by attachment of the j)roperty 
prior to sale would seem to be unnecessary as it would be expensive and 
dilatory. ” Neither in this Court at its original jurisdiction side, nor in 
the English or Irish Court of Equity is or has been any such procedure 
resorted to for the enforcement of decree directing a sale. The direction 
for sale in the decree^^) is in itself sufficient authority for sale. That 
direction is founded on the specific lien or charge on the premises created 
by the contract of njortgage. and not on the execution clauses in Code of 
Civil Procedure. 

2599. There is nothing in this section to prevent the holder of two 
mortgages from bringing the mortgaged property to sale in execution of his 
decree obtained on the < 5 eeond mortgage reserving his right under the prior 
mortgage. But this was not permitted in Allahabad, w'here a puisne 
mortgagee was held disentitled upon his own mortgage subject to the rights 
of the prior mortgage. But this procedure may sometimes conduce to 
a curious result. For suppose a person to hold tw’o mortgages—the first 
a usufruetuary mortgage and the second a simple mortgage. Now as the 
usufructuary mortgagee obviously cannot bring the property to sale, and 
as he cannot- sell on his second mortgage subject to his rights under his 
first mortgage, it follows that he cannot sell at all.W But this impaw 
created by the wrong notion of property which held sway in that Court 
ever since the decision in Mafndin’ft has since been removed by 


(1) Baiak Nath v. Pitambar, 13 A. 300 (6) See form No» 128 in Schedule IV of 

(861)- the Civil Procedure Code (Act XIV of 

(2) Sukdkeo w Lachman, 24 A. 450. 1882). 

(3) Sonaicn Shah v- Ali Ntitaz Khan^ (7) Daya Chand v. Htm Chand 4 B. 616 

16 C. 423 ; Lata Tirhini v. Lata Hurrvclr^ (^20) : Venkatanarasimma v. Jtamiah. 2 M 
21 C. 26- 112. 

(4) Ram Lot v. Narain^ 12 A. 530 ; (8) Bhogwan Das v. Bhatvani^ 26 A- 14, 

followed in Tara Presad v. Bhobodtb, 22 C. (9) Mofadin v. Knzin Husain 13 A 
Ml. 432, F, B. ’ * 

(6) Haradyat v- Chadami Lai, 7 A- 194* 
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overruling lluit precedent<^) bringing the decisions of that Court in line 
witli those' of the other High Courts. 

2600. Interest.—Whatever may be the power of the Coui't to decree 
interest in u suit for foreclosure (§ 2468) it is now settled that this section 
does not preclude the Court from awarding interest up to the date of 
reali/cation, and that its power is not limited to awarding interest only up 
to th«' date fixed for payment.And in such cases the tendency of the 
Court is to presume continuance of the interest after the due date even 
though the Court simply ordered that a certain sum, ‘ with future interest 
at 7 per cent, per mensem from the date of the suit ’ shall be paid on or 
before a certain date (fixed in accordance) with the section.So a decree 
for sale with “ future interest to 20th July 1886, at 6 per cent,” does not 
jfnply that if the property is not redeemed by that date, interest shall 
cease. On the other hand, having regard to the fact that the Court fixes 
that date for the nijortgagor to redeem his failure to do so is no reason for 
cessation of interest, simply because the Court did not at the time of 
drawing up the decree contemplate the subsequent delays which may 
have since become inevitable. 

2601. Costs.—In a mortgage suit for sale the mortgagor is iwt 
personally liable for costs even in a decree passed under this seeti^. e 
is no doubt personally liable but his liability is contingent upon t e sa • 
proceeds of the mortgaged property proving insufficient.^^ In one case 
where the decree contained even a direction for personal recove^ of costs, 
the Court held that the direction could not be enforced ngn’nst the mort¬ 
gagor personally except by an application under section 90.(« Hut tne 
question in such cases is one of construction to be presently considered^ 
But in a decree properly w’orded the direction should be clear that tne 
costs no less than the rest of the mortgage-monev shall first be recover- 
able out of the sale proceeds of the mortgaged property and that any 
balance if still due shall then be payable by the mortgagor personally m 
accordance with the provisions of rule 6. 

2602 The provisions of the Succession Certificate Act(^ have been 

held to be inapplicable to the representatives of a deceased 
Succession certl- in a suit for sale, where no personal decree is 

demanded. But this view tahen in Calcutta, W BombayCJ^ 
and Madras.(^0) has not been followed in Allahabad, where a Full Bench 
has maintained the contrary view.O^) 


(1) Bam Shankar v. Oanesh Prosad, 29 A. 

385. F. B. ^ 

(2) Bakhar Snjjad v. Udit Naratn, 21 A. 
361, F.B. 5 Maharaja of Bharatpur v. Ram 
Kanno Dei, 23 A. 181. V.C. \ Bahcant 
Singh V. Amolak Rant, 28 A. 223, P. C. 
See App. D, Form 4, C. P. C. (Act V of 
1908). 

(3) Qokuldaaa {Raja) v. Ohasi Ram, 35 C. 
221 P. C. 5 following Bakhar Sajjnd v. TJdit 
Narain, 21 A. 361. F. B. ; Maharajah of 
Bharatpur v. Rani Kanno Dei, 23 A. 181, 
P. C. 5 Sunder Koer [Rani) v. Rai Sham 
Kriahen, 34 C. 160, P. C. 

(4) Bakhar Sajjad v. Vdii Narain^ 21A. 
301; Maharaja of Bharatpur v. Rani Kanno 
Dei, 23 A- 181 (192), R C. 

(5) Kamalamtna v, NarasimhacharlUf 17 


317; s. c., Sub^non Kamnlamma 
V. Kamandur. 30 M. 464. Thi^ is in 
accordance with the Knglish practice; 
Sharpies v. Adanu^^ 32 Beav.* 213 ; XiVcr- 
pool Marine Credit Co. v. Wilson, 

7 Ch. 507. ^ 

(6) Maqbul v. Lnlfa Prasad, 20 A. 523; 
Raikumar v. Sheo Narain. 35 C. 431- 

(7) S. 4 Act of 1889. 

(8) Kanchnn v. BotJ Nath, 19 C. 336; 
Raid noth v. Shamanand, 22 C. 143; 
Mahomed Yusuf v. Abdur Rahim, 26 C- 
839 

(9) Nanrhand v. Yenawa, 28 B. 630. 

(10) Subramania v. Rakha, 20 M. 232; 
Palanyandi v, Veernmmal, 29 M* 77. 

(11) Fateh Chand v. Muhammad Bukshf 
16 A. 259, F. B. 
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The questiou really turns upon the language of this rvile ‘‘“t} 

4 of the Succession Certificate Act.(i> which provules tha " 

4mll pass a decree against a debtor for payment of his <h ht '' 

succession certificate. AiuMhe sole question is therefore ' 

Is a decree passed under this section a decree passed ugamst a debtor for 
payment of his dcM? H is conceded in Allahabad that a decree for fi.i< • 
closure is not such a decree, and if so, there would seem to be scarcely 
room for discrimination, for the lorm here prescribed is not fhfferent; bul 
of course, the decree may be varied by the addition of a clause for per^onai 
recoverv of the balance, if any, remaining due after appropriation of thr 
proceeds of sale of the mortgaged property Even in such a case thoupli 
the decree can hardly be described as a decree against a <lebtor, th.- 
fact hat the balance is a debt persona ly recoverable 

us ifv the application of section 4 of the Succession Certificate Act.(2' 

« 1 '.Ir^^ree is howcvor not a decree under tins rule, but a combination 

of d c 0 s mirr thi: and' rule 6. It has been hold in Allahabad that 
such a decree is not a decree for money to which the rule of luruitation 
laid down in section (now s. 48) of the Code is applicable.^ 

In any view a succession certificate is not necessip- where the money 
claimed in the suit was no part of the estate of he deceased at the time 
o ds le d^ nor where the <leht was due to a Mitnkshara family, though 
?he security stood only in the name of deceased member of the family. 

2603. A. tl . whether the decree passe.l thereunder was 

k the dec.ee final decree, so that all subsequent 

he treated as pmceedmgs in execution. This question 
pr.,civ>lmgs a.m,W .. anu-nciment, th.. .-ffoct ,.f tvhich has h..,.n 

^i'reaTv' o.,t I t that 'vi.'w tl>.. party aggrieved It.ight have nppraU d 
both against the- prolinunarv deer.-., pass.-d under tins rnl... as well as the 
fin e^roe passed under the n.'St rule, but for the following provision of 
the Procedure Code which enacts that " where any party aggneved by a 
prelimtatrv decree passed after the commencement nf this Code does not 
appeal from such decree, he shall be precluded from disputing ils corroet. 
nels in anv appeal which may he preferred from the hmil decrem => 
coiisequentiv all matters disposed of by the preliminary deer..,, should h.. 
appeal <1 imainst on the passing of tliat decree, the appeal against the hmd 
ewe beiim then confined to such matters as have been decided since the 
first ilecree" In this respect the procedure formerly was somewhat snutlar. 
it heine held that a party aggrieved by the improper passing of a decree 
for sale need not wait till it is made absolute, but may at once sue to 
set it aside <» But he must now appeal from the ,.reliminary decree or 
not at all Where a decree had been obtained against a ininov defendant 
who was not properlv represented in the suit by a guardian m? Men. or 
was only repj-esented by one not lewlully constituted, or who was 
disqualified to act as such, it was held that it was not necessary that the 
minor should have appealed against such a decree or have moved to set 
S by an application, before instituting a separate suit, to maintain 


(1) Act VII of 188fl. 

(2) Nanehand v. Tenati'o, B Bom. L. 

Kiahore v. Cheda Lai (1893) 
’A.W.N., 184 ; Jadu Naih v. Jntrmolmn. 
25 A. 641 ; cf. also Delhi and London Bank 


V. Kunv-nr Parlap ftingh. 28 A. 771, F.B. 

(4) MnUikarjunadu v. Lingamurlt, 25 JI. 
244 (250). F.B. 

(5) S. 97. Act V of 1908. 

(6) flhnm Lai V. Ohaaila, 23 A. 459 
(460). 
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T;'U“rJiod‘';™man hH colIusion.W Thus, for 

/ifci// to his minor sou (2)^ a set .as a guardum ad 

I'v li. r could ho iniDiimiffl ■ obtained agam.st him as represented 

nipiigiud in ii separate suit instituted to set it aside.W 

the dmte mortgaged property after the passing of 

hut the alienee hemrr .*e being made pendente Ute, 

niortrr-nree nndei- w impleaded in appeal by the 

an assi^Ge is Procedure. But such 

res.^ even ?f Pa^y to the appeal and would be bound by 

niaile oe^ n^f / • impleaded. Hence his addition, even when 

it folious that *** ^ ^ ^ proceeding and from which 

mised nd 1 ^°'- could have 

tV S ■ [ assignors Of course, 

li.s niii^t be deemed as pending until the completion of the sale.tW 


2606. Position of Decree-holder as against Third Parties _The 

c,uestion. ;vhether a simple mortgagee is entitled to h^ve a sale made in 
. ecution a decree set aside, under the provisions of section- 310-A 
'u. r. tt.j) of the Code is one. the answer to which naturally depended 
upon le anguage* used in that section which conferred the right of re- 
purchase upon '• any person whose immoveable property has been sold." 
ihe question then resolved itself into this: Could it be predicated of a 
.simple mortgagee that a sale of the mortgaged property was the sale of 
lie pioporty? It is evident that this could not be said of a simple mortgagee 
who was a mere mortgagee and nothing more.W That section was, 

however, applied to mortgagees.(?) though it did not apply to an under¬ 
tenant or undor.r.vot.(«> And this view ho.s now been affirmed by the 
Legislature in o. 21, r. 89. which enables not only the owner but also one 
*' holding an interest therein by virtue of a title acquired before such sale 
to rc-purcliase the property by having the sale set aside. This would even 
include a puisne mortgagee who had formerly no right to apply under 
section 310-A to set aside the sale held in execution of a decree obtained 
by a prior mortgagee, but to which ho w’as not a party.(9) It may be added 
that neither section AlO-A nor its present equivalent (o. 21. r. has any 
.'ipplieation to sale of mortgage-decrees,()®) 


A.« regards the riglit of the mortgagee to appeal it was formerly held 
that an order passed under section 310-A of the Code was appealable. 


(1) Sham Lai v. Ohaaita, 23 A. 459 ; 
following Dnrga Eerahad v. Keaho Perahad,' 
8 C. 656. P.C.; Mugniram v. Mohunt. 
16 I.A.. 195 ; Vishnu v. Ram Chandra, 
11 B. 130; Daji v. Dhiraj Ram, 12 B. 
18 ; Natoab Mahomed v. Hat Charan, 6 
N. \V. P. H. C. R.. 98 ; Daulat Singh v. 
Raghuhir, fl894] A.W.N., 141 (in which, 
however, the guardian being found to 
liave been lawfully appointed, the previous 
decree wa.s upheld). 

(2) S. 467. Code of Civil Procedure ; 
Quru Perahad v. Ooaaain, 11 C. 733 ; ef. 
i4#iVun v. Sahrip, 17 0. 488. 


(3) Sham Lai v. Qhaaita, 23 A. 459. 
(460). 

(4) CAuant Lai v. Abdul AH, 23 A. 331 
(336, 338). 

(6) Ibid., p. 334. 

(6) Niiya Nanda v. Heera Loll, 6 C. W. 
N., 63. 

(7) Mallikarjtinadu v. Lingamurti, 26 M. 
244, F.B. 

(8) Ahed Mollah v. 2>if;an, 6 C. W. N., 
clsxv. 

(9) Ibid. 

(10) Phul Chand v. Nur Singh, 26 0. 
73 (78). 



ORDER XXXIV, C.r.C. 


1717 


0 . 34, r. 4] 


being one passed under section 244 (c) of the Codc.ti> so it was held 

in Bombay that it was appealable only when it fell within the terms ol 
that clause, but not otherwiso.CZ) 

2606 Enforcement ol Oliarge—In England a charge or a lien may 
be enforced only by sale, and not foreclosure.Where a decroo merely 
creates or declares a charge, a suit would have to bo instituted under section 
67 to enforce the charge,t**) and a decree may then be made in the tenns 
of this rule. But if the decree declaring the charge further directs that in 
case of non-payment, the money shall be realized by execution end sale of 
the property, no suit or subsequent decree under this rule would then be 

necessary. 

Where a mortgaged property, being a revenue-paying estate, is sold free 
from all incumbrances for arrears of revenue, the lien of the mortgagee ie 
on the principle of substituted security transferred from the property itself 
to the balance of the sale-proceeds which remains after satisfying the 
Government demand.(5) And so where after a declaration made by 

Government for the acquisition of property under the Land Acquisition 
Act the owner executed mortgage, it was held that the mortgagee could 
execute his decree obtained upon sucli mortgage by attaching the com- 
peneation-monev in the hands of the collector to which the mortgage-lien 
became transfewed.(^> But according to Aikman. J., the proper remedy 
in such a case is to applv to the Collector under section 9 of the Laud 
Acquisition Act.(7> Consequently, whore a portion of the mortgaged 
property is acquired by Government under the Land Acquisition Act and 
in response to the notification under that Act, the mortgagee does not put 
in any claim, he cannot afterwards attach the money in execution of his 
decree for sale.(6) In a suit for sale an account would have to be taken in 
the same way as in an action for foreclosure, and if there is an equity entitling 
the mortgagor to have a general account taken he is bound to set it up, 
and cannot insist on it in a fresh action.tf) When property is sold under a 
decree on the first mortgage, the right of a puisne incumbrancer, w’ho was 
■t party to the decree, to follow the surplus sale-proceeds is an equitable 
right equity regarding his right not as extinguished or discharged by the 
sale but as transferred thereby to the surplus sale-proceeds which would 
be treated as a part of his mortgage-security and his right to follow the 
money or the nature of the suit to enforce such right cannot be affected by 
the fact that the money had been withdrawn from the Court by a party 
having notice of the plaintiff’s right.O0> Certain property was sold under 
a decree on the first mortgage, the second mortgagee whose mortgage had 
then matured, being a party to the decree. Subsequently, the first 



(1) Phul C/iQHil V. Nur Sifujhp 28 C. <3 * 

Ktipa Nai v. linm I C- W. N. 

703. 

(2) Murlulhar v. Anand Itoo, 23 B. 
418; Pandurang v. KrUhnabai* 1 Bom. 
L.R.. 74. 

(3) Tennant v. Trenchard, L. R., 4 Ch.. 
537 (642). 

( 4 ) Aubhoye^surg v. Oouri Suukurt 22 C. 
889 ; MeUangini v. Ohooneymonty, 22 C. 
903. 

(81 Kamala Kant v. Abut Barkat, 27 C. 


IHU \ dirif in^iinlung Jinw Din v. Kola 
Prawtd, 7 A. 602t O.; 3/i7/er v. Ptmga 

Nath 12 C. 389. 

(tt) Jotoni Chotvdhraiu v. Auior Kri^huaf 
13 C.W.N., 330. 

(7) Act X of 1870; Baea Mul v. 
Tejttmmal, 16 A. 78 (79). 

(8) BriJia ytol V. Tajfnnmfil* 16 A. 78; 
hut fte© Armugam v. Nipagnauff. M. 389. 

(9) Mnhabir Pershful v. MacnagMtnf 16 
C 682 P 0. 

(10) Berhamdeo v. Tarftchand. 33 C\ 92. 
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P-ut satisfaction of the latter decr.-i sale-proeeeds- 

><u,-,| ,m his mort-a-c claiming /' afterwards 

M-ithdraun with interest It w-is hel \ i'\ surplus proceeds so 

'■is ri<rht to the XZv \J\ P onl.v establish 

ia-ovin<' an existiin? rifrlit ^ owjier. hut as part of his mortgage-security 

““'I s«it. so far as it 

■Mie to esiabli.h' the rkinflffl ll'r'!'. >>."“6 


money 
first 
mortgagee 


I'U nd received t e ‘’’r'' Act. and not one for m 

M it nd Z rr II - 1 n'ort.tf-U’o not having been proved in the 

-■nmi-i to thl !,i;n irdfspX^™'"'^ -“"0 

deer™ Sravvn°,m‘,Decree -'['here is no difficuity in construing a 

i- is i7“ 

the liffht nf fl ■ ) ^ X Council that a decree may be construed in 
Kk' l tt fn^ juclgtnent. and even the plaint and the pleadings may be 
looked at for the purpose of ascertaining its true mcanmff (2) A 

niortgage-decree for sale is not absolutely bad for being not warded in 
the prescribed form. Thus, for example, where in a cale on a Coth^ 
cntion-bond for payment of the secured debt, the decree contaS the 
fo OTing words: The property hypothecated in the bond being also held 

liable for the whole amount thus awarded." it was held that the decree waa 
m rciihty a decree for sale, and could be executed as such.(3) So again a 
decree that the claim of the plaintiff with costs of the wsuit and future 
mterest at eiglit annas per cent, per mensem be decreed has been construed 
Ill the light of tlic claim, by the majority of the Allahabad Full Bench to be 
a decree for the enforcement of a lien.W Where a mortgagee in suing upon 
Ins mortgage included in his plaint certain property which was not included 
m the mortgage-deed, and this fact was apparently overlooked by the defen¬ 
dant who defended the suit, and where while the judgment declared " that 
a decree be given against the hypothecated estate " the property affected 
was described in the decree as " the property specified in the plaint.” It 
was held that the decree must be held to refer to the hypothecated propertv 
mentioned in the plaint, and that neither section 13 nor section 244 of the 
Code of Civil Procedure excluded the defendant from subsequently suing to- 
recover the propertv wrongly included in the plaint.(») Where' a decree 
though not containing a direction for sale of property is construed by order 


(1) Berhamdeo v. Tarachand, .33 C. fl2; 
following the principle in Raja Kiahen 
DuU V. Raja Mumtaz AK, 6 C. 193, P. C. ; 
Kamala Kant v. Abul Barkat, 27 C. 180; 
Jageshur v. Qhanasham, H C. W. N., 356 ; 
Padmanabh v. Kkemu, 18 B. 684. 

(2) Sri Raja Rao v. Sri Raja 7nnugan/», 
21 M. 344, P. C.; Lachmi Narain v. 


Jwalanath, 18 A. 344; AmoJak Ram v. 
Luchmi Narain, 19 A. 174. 

(3) Anna Pillai v. Thangalhammai, 20 
M. 78. 

(4) Debt Cham v. Pribhu Din, 3 A. 388, 
F. B. ; see also Ram Prasad v. RaghU’ 
nundun, 3 A. 239. 

(6) Ram Chander v. Kondo, 22 A. 442. 
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ill execution ns coiiUuuing such rt (Urcctioii. Mich unlcrs 
jiiilicaia and estop the judgment-debtor from afterwards 
iiicnnsistent with such orders.ti> 


will u[ierate as res 
raising eonleiitions 


2608. Ordinarily, if a decree passed under the Act is ambiguous, the 
Comt- executing it inust put its own construction on it, and, if possilile. will 
construe it as a decree, properly framed according to law; but where there 
is no ambiguity in the decree the executing Court is bound to execute it 
according to its terms whether the decree be right or wrong.<2) It has been 
held in Calcutta that the executing Court cannot go behind it or iiuestion its 
validity.but the contrary has been maintained in Hombay wluTe it has 
been held that the executing Court is entitled to see that the decree it is 
called upon to execute is of a Court competent to pass it.(«’ When there 
is nothing in the circumstances of a case to justify a particular construction, 
the Court cannot import into the decree what might have been ordered by 
it. Thus in a case upon a simple mortgage where the decree ordered that 
the amount claimed together with costs be caused to be paid by the 
defendants to the plaintiffs in this way. that the property pledged under 
tlie bond be held bound by the decree, and that the di'cree bo realize<l by 
the sale of the pledged property,” no provision bemg made for realization 
from the other estate of the judgment-debtor, it was held that, under the 
circumstances, it must be presumed that the Court meant to limit the right 
of the plaintiS to recover to the mortgaged property, and to that alone, 
and that therefore the decree-holder could not proceed against any other 
property of the judgment-debtor.(S> A decree given ” according to the 
terms of the judgment-debtor’s written statement ” should be construed 
in the light of that statement.W 


2609. Bui it has been observed in a case, that while ” it may have 
been right at a time when the provisions of the Transfer of Property Act 
were ivivel and unfamiliar to the Court to put an indulgent construction 
on their decrees.” but the same indulgence should nob be shown to u decree 
passed, as for example, in 1889, i.e.. seven years after the passing of the- 
enactment. It was further said that where the elements which are requisite- 
to make a proper decree for sale at the suit of a mortgagee are wholly 
wanting, the Court will not put upon it an interpretation favourable to the- 
parlv whose business it was to see that he got a proper (lecree.(7> Tn 
construing a decree vague and indefinite clauses are to be ignored. Tlie- 
order for costs if made payable personally by the mortgagor must be- 
expressly made. A clause to the effect; “It is further ordered that the 
defendant aforesaid do pay to the plaintiffs aforesaid the sum of Rs. 876-8, 
the amount of costs incurred by them in this Court is not hy itself 
sufficient to entitle the decree-holder to recover the amo\mt fi*om th- 


(1) 4/mnjturu v. >i<tnafcurtt. 15 M. L. J. 

R - ‘* 18 - . , . 

(2) Pirbhu Narain v. Rvp Singhs 20 A. 
3fl7: Maharajah oj Bhartpur v. itani Kanno 
Dei, 23 A. 181, P.C. ; Parkitt v. Chandra. 
15 C. P. L. R., 134. 

(3) Chhoti Narain v. Ml. Rameahwar, 
0 C.W.N.. 796. Kaahi v. Jamuna, 31 C. 
922 s Rama v. Anukul, 20 C.L.J. 612. 


(1) Bagwnntappa v, VtAhtrafiath^ 28 B. 
278 ; Trimhak Rao v. Rahraut 30 B, 
101. (108). 

(5) Solano v. Moran dk Co., 4 P.L.R.* 
113. 

(6) Ram Nandan v. Lai Dhnr, 3 A. 775- 

(7) Muthuratnan v, Eftappasnmi, 22 M.. 
372 (375). 
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mwtgagor persoujUly.dJ Thus agaiu in a ease where the decree ran thusi 
Plaintiffs should pay the sum of Hs. 733 to the defendants within a month 
of this date; in case they do not pay the money, the defendants should give 
back to them possession of the land; till that time the defendants should 
pay the Government assessment and enjoy the produce in lieu of interest;” 
it was held that the words of the decree were vague and indefinite, and were 
to be considered as really mentioning no time for payment. The decree 
was, therefore, to be taken as operating from its date, there being really no 
difference between a decree which says, '•* the money shall be paid,” and 
one that says, " money shall be paid in future years.” Both are equally 
indefinite and must be considered as really prescribing no time for pay¬ 
ment,(2) in which case, the decree must be construed as having directed 
payment \nthin six months.(3) 

Tliis section only determines the time for redemption or sale alterna¬ 
tively of the mortgaged property and does not limit’the right of the Court 
to grant interest only up to the date fixed for payment, rather than up to the 
date of realization. 


2610. It has been stated before that the costs of the mortgagee’s suit 
Meanin ordinarily recoverable first from the sale proceeds, the 

" decree”^ wUb balance, if any, being payable by the mortgagor. But 

.costa." though such be the directions of a mortgage-decree for 

sale, cases are found in which the use of ambiguous ex¬ 
pressions, sometimes leads to the contention that the mortgagor was made 
unconditionally liable for costs. So where the first Court disallowed sale 
which was decreed ‘' with costs and interest ’ ’ but the decree had not been 
drawn up in the form sanctioned by this rule, the question was whether the 
oosts were recoverable without recourse to section which the Court held 
they could by adding that ” in cases of this kind what we have to see is 
not what decree the Court ought to have passed, but what decree the Court 
has passed. But it is submitted that the latter question cannot be 
viewed except in the light of the former, since it is an elementary rule of 
•construction that an ambiguous decree must be construed so as to make it 
conform with, rather than contravene the law.t^^ If as in the last case, the 
first Court dismissed the suit which is decreed on appeal with costs, it will 
be presumed that the decree passed was in accordance with this rule. On 
the other hand, where a decree in the terms of this section is passed in the 
first instance, and the mortgagor’s appeal is merely dismissed with costs, 
the latter would be recoverable from the person of the mortgagor.^^ 


2611. How much Property may be sold. —The sale contemplated by 
this section is the sale of the whole, or of a sufficient portion of the moi^ 
gaged property. It would thus appear that the only discretion the Court- 
lias in the matter is to order that only property sufficient to pay off the 
mortgage-decree and not the whole of the mortgaged property shall be sold. 


(1) Maqbul v. Lnlta Prasad, 20 A. 523, 
F.B. ; Ohiranji v. Mali Ram, (1898) A.W. 
N., 33, overruled. 

(2) Maruti v. Krishna, 23 B. 592. 

(3) Oaya Singh v. Ata Hussain, 43 A. 
320. 

(4) JIfaharaja of Qhnratpur v. Ran* 


Kanno Dei, 23 A. 181, P. C. 

(5) Mohunga Ojha v. Ram Bahadur, 16 
C. W. N. 73. 16 I. C. 23. 

(6) Cf. Bans Qopnl v. Rup Karain, 19 
I. C. (All.) 84. 

(7) Bans Oopal v. Rup Narain, 19 I C. 
(All.) 384. 
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But is-the Court boimd to ordor this, .-vou iii.« "'n^dS 

has released u porliou of it troni his mortgage/ Ihere cim be no d^bt 
that the morteagee may release any portion of the mortgaged property £r^ 
ids debt Td^tLt case the resVue would be the murtgaged property 
which the Court will have to deal with under this section. But while the 
mortgagee may release any portion, he cannot by so 

mortgagor a personal liability to him to which otherwise he would not be 
subiect If therefore, the mortgagee releases a substantial pirHou of the 
mX^ed property without the consent or acquiescence of jnortg^or. 
Te lSfer may well object on the ground that the mor gagee could not ^th- 
o«t ht consent iucreaie his personal linbility.O) And 

the morteaged property should equitably bear their sliare of the burden 
it follows that the mortgagor has even a stronger 

released are those in which the equity of redemp ion Imd passed out of his 
haX to other persons. Where, therefore, the plaintiff mortgagee released 
the purchaser defendants from all liability by receiving from them consi¬ 
deration which did not represent the full and true va ue of the 
in their 'hands, and the Court passed a decree for sale of the remamdtr 
which being found to be insufficient to discharge the debt, the ^^t refused 
the mortgagee’s application for a supplementary decree holding that the 
mortgagor was still entitled to claim to have the <-xclu(k*d property so d 
before a decree can be passed against him under section 90 (now r. b).' 
But whether it is so or not. il is clear tliat the mortgagee has not the un¬ 
qualified right to give up any portion of the mortgaged property, though the 
Court is, oh the other hand, not bound to order sale of the entire property 
morttraged, but may order sale of any so much as will be sufficient to satisfy 
the mortgage.The Court may by consent allow a sale out of Court if 
it will be conducive to the convenience or interest of the parties, but the 
purchase-money must even then lie paid into Court.(5) The Court will dis¬ 
tribute the sale-proceeds amongst the several incumbrancers according to 
their respective rights and priorities, the surplus, if any, being paij 
tho ultimate owner of the equity of redemption.<W Such distribution 
be made, without an account upon affidavits of the incum.brancers specify¬ 
ing their respective claims. 

It is apprehended that where in a foreclosure-suit sale is ordered, the- 
decree must be framed ns prescribed in this section, and in all other respec s 
the suit thereafter will be treated ss one for sale. The question w 
the court passing the final decree can add to the terms of the P^®** ^ 

decree was considered in a case in which the decree provided for 
ifcmption of a prior mortgage which the plaintiff redeemed, where p 
applied for a final decree to entitle him to bring to sale 
perty originally covered by his mortgage but also the addffiona p p y 
included in the prior mortgage. It whs held that the court, had junsdic- 

tion to include it in the final decree. 


{!) Ram Ranjan v. Indra Narnin, 33 A. 
390. 

(2) 8. 82 and Comm. 

(3) Ram Ranjan v. Indra Naratn, 33 C. 


{6) Ralph V. Horton, 19 t^R (Eng*)r 
220; Hotriov. TfrtffRr, 3.-Ch. D., 220. 

(fl) Soton, Decreofl (6th Ed.), I6»^ 

(7) Bigham v. Kttiff, H W. R. (Eng-)r 


Mam Jtanjan v. tnara «uruM., > • 

890; eonira in 8heo Prasad v. Behart Lai, u^hisur v. KausUla, 38 A. S08. 


** A. 79. _ 

(4) Wade v. Wilton. 22 Ch. P.. 235. 
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2612. Limitation,—A suit which admits of a decree for sale is, aa 
ntgards limitation, governed by the rule which is now no longer the subject of 
controvirsy. The subject has already received due attention in the 
I'ncgoing {)agt‘s to which reference should be made for more particular iii- 
fiu-matioii {j j 1803—1367). Where a prayer for personal relief is joined in 
tile suit, the limitation allowed to recover personally is the same as if a 
separate suit had been brought for it. That there is a personal liability 
upon an instrument charging a debt upon immoveable property, does not 
carry with it the effect of extending the period of limitation fixed for per- 
s(/Ual ihuuands. Hence where a mortgagee of land sought, after the lapse 
of more tlum six years from the date when the mortgage-money was payable, 
to inforce two (listinct remedies, the one against the property mortgaged 
and the other against the mortgagor personally, on the contract to repay it, 
it was held that Article 132 of the Limitation Act(t) applied only to suits 
to rais<‘ money charged on immoveable property out of that property,' and 
that the twelve yeai*s’ rule did not apply to the personal remedy as to which 
ihe shorter i)eriod proscribed in Article 65 of the same Act was applicable. (2) 


2613. Similarly while a. suit for sale of pledged goods may be instituted 
within six yt ars under Ai-ticle 120 of the Limitation Act, a suit for personal 
tlecree would be barred after three years under Article 570); where a mort- 
giigei- in possi‘ssion sold the mortgaged property, and the mortgagor insti¬ 
tuted a suit both against the purchaser and the mortgagee, but after twelve 
years from the sale, his claim was held to be barred as against the purchaser 
under Article 134, Schedule II of the Limitation Act, although the 
mortgagee’s possession was under a decree entitling him to hold possession 
until the payment of the mortgage debt. It was held in the case that the 
abs(*nee of bona fides as distinguished from actual knowledge of the vendor’s 
title did not prevent the purchaser from claiming benefit of the Limitation 
Act. In order to give the purchaser the benefit of Article 134, the purchase 
need not be bona fide in the sense of being without " constructive notice ” 
of the restricted nature of the vendor’s title, but by the term “ purchaser ” 
in that article is meant a person who purchases that which is dc fiicfn a 
mortgage upon the representation made to him and in the belief that it is an 
absolute title.<^) Although charge-holders may sue for sale, the limitation 
governing the enforcement of a charge is twelve years as provided by Article 
132 of the Limitation Act;C5> Article 147 being now held applicable ouly to 
mortgage-suits for foreclosure or sale (§§ 1363—1367). The order for sale may 
be made at any time before a decree for foreclosure is made absolute. In n 
case the mortgagor obtained the extension he had prayed for on condition 
that the mortgagee should immediately obtain and continue in possession 
until payment was made by the mortgagor. The time fixed expired, but-the 
mortgagor did not pay the amount; and the mortgagee held possession for 
more than twelve years, after which the mortgagor sued for redemption. 
But the Court held that the mortgagee could not be ousted, as his title had 
become indefeasible by adverse possession.(W 


(1) Act XV of 1877 ; now see Act IX of 
1908. 

(2) JfamadtH v. Kalka Prasad, 7 A. 
502, P.C. ; Gfirwar sSingh v, Thakur Narain^ 
14 C. 730, F,B. 5 Bulakhi Oanu v. Tuka* 
ram, 14 B. 377. 

(3) MaTialinga v. Oanapailit 27 M, 528, 


F.B. 

(4) Pandu v. Vithu^ 19 B. 140. 

(5) Khemji v. Patna, 10 B. 679 ; KomaJn 
Kant V. Abul BurJeat, 27 C. 180. 

(6) Mahhan v. BJiagirath Prasad^ (19Q5) 
O. C., 33. 
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2614. Where a higher rate of interest allowed by the decree was afliT 
wards reduced on the motion of the judgment*debtor, who beouiTio thereupun 
entitled to a refund, his application for that purpose was treated as an 
application under section 244 of the Code, and as such, subject to Arliek- 
17B (now Act 181) of the Limitation Act calculated from the date of the 
auiendinenb of the decree.d) For the purpose of this rule, an appropriation 
bv creditor of a payment towards interest nmy suffice to extend the pi*riod 
under section 20 of the Limitation Act.t^) if such appropri.dion was in 
accordance with the terms of the mortgage-deed though it may not have 
bien otherwise expressly authorized. 

2615. Decree on Award. —This and the following section wonM appl;, 
to a decree obtained on the award of arbitrators filed in Court,t**) or a coin- 
proiiuse effected m pursuance of section 44 of the Dekkhan Agriculturists’ 
Relief Act.<5) 

2616. Court-fee. —A suit for sale of the mortgaged projierty even when 
no personal decree is sought against the mortgagor must be stamped with an 
rti/ valorcw court-fee on the principal and interest claimed and not as in the 
case of foreclosure, on the principal amount merely.W For the Court-fee 
payable on appeal, reference should be made to rule 2 (§ 2543). 

2617. Appeal. —A preliminary decree for sale like a similar decree for 
foreclosure is not an inchoate decree but one which is final as to the rights 
thereby determined. As such it is appealable and should be appealed 
against, otherwise, rights decided thereby cannot be raised in an appe.il 
against the final decree. Where a party appeals against the preliminary 
decree, the Court has no jurisdiction to dismiss the appeal merely on the 
ground that the decree had since been made final. On the other hand, if 
the preliminary decree is reversed on appeal, the final decree being dependent 
upon, it \rill ipso facto become inoperative.W’here however, befoi’e the 
preliminary decree is appealed against, the decree is made final, there should 
be only one appeal against the final decree, and if the appeal be made only 
against the preliminary decree, the Court should order nmendnxent of the 
appeal so ns to convert it into an appeal against the final decree. It should 
not and could not dismiss the appeal. 

2618. Not a Money Decree. —A decree passed on a mortgage for sale 
of the property is not a money decree and cannot be executed as such, nor 
can the mortgagee be permitted to execute it otherwise than in accordance 
with the procedure applicable to such decrees. 

2619. Assignment of Mortgage Decree. —It has already been stated 
before (§ 70) that a mortgage decree for sale of land is not immoveable 
property within the meaning of section 17(6) of the Indian Registration Act. 
and that as such its assignment is not compulsorily registrable.OO) 


(1) Harnatn v. Mahd. Yar Khan, 27 A. 
485 

(2) Act IX of 1908. 

(3) Gopi Nath Singh v. Hardeo Singh, 
6 A.L..T.R.. 207. 

(4) Tara Proand v. Bhobodeb, 22 C. 031. 

(5) Act XVII of 1879 ; Bhagwgn Ramji 

V. Oanu, 23 B. 644. * - 


(6) Nnmu v. Hari, 7 Horn. L. R.. 1»4. 

(7) Kuppuaami v. Ragumu, 24 M. L. .T.. 
19t>; 18 I. C. 730. 

(8) Subramauia v. Sadaah'tt. (1913) AT 
W. N. 140; 16 I. C. 880. 

(9) Surja Kumar v. Praniada, 17 C W 
N. 1039 ; 20 I. C. 829. 

(10) Mumiaz v. Sri Rum, 35 A. 624.' 
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6» (1) Where on or before the day fixed the defendant 

pays into Court the amount declared due as 
Final decree in aforesaid, together with such subsequent 
auit for sale. costs as are mentioned in rule It), the Court 

shall pass a decree— 

{a) ordering the plaintiff to deliver up the documents 
which under the terms of the preliminary 
decree he is bound to deliver up, 

and, if so required, 

(&) ordering him to re-transfer the mortgaged pro¬ 
perty as directed in the saia decree, 

and also, if necessary, 

(c) ordering him to put the defendant in possession of 
the property, 

(2) Where such payment is not so made, the Court 
shall, on application made in that behalf by the plaintiff, 
pass a decree that the mortgaged property, or a sufcient 
part thereof, be sold, and that the proceeds of sale be dealt 
with as is mentioned in rule 4. 


2620. Analogous Law. 

2621. PfincipU. 

2622. Meaning of Words. 

2623. Plaintiff's applica¬ 
tion for final Decree. 

2630. For what Payment. 
Sals may be ordered. 

2631. To what Property 
Ote final Decree 


SYNOPSIS. 

Paragraphs. 


2633. 

Procedure in a 
Decree for Sale. 

2635. 

Finality of Decree, 

2637. 

Procedure on Sale, 

26.18. 

Provision for re¬ 
purchase. 

2641. 

Conduct of SaU, 

2642. 

Mortgagee may 
bid. 

2645. 

Position of mort- 
gagee-Purchaser. 

2649. 

Objections to Sale. 


2661. Distribution of 
Sale-Proceeds. 

2652. Private Sale. 

2653. Position of a 
Stranger-Purchaser. 

2659. Purchaser by Co¬ 
mortgagor. 

2660. Mortgagee’s Be- 
medy after Sale. 

2662. Limitation. 

2664. Title of Auction 
Purchaser. 

2665. Appeal. 


may relate. 

2632. What property may 
6^ sold. 


2620. Analc^ous Law,—This rule was section 89 of this Act, and 
'whioh ran thus— 


** If in any case under section 88, the defendant pays to the plaintiff or into Court 
when day fixed as aforesaid the amount due under the mortgage, 

Procettwe costs, if any awarded to him and such subsequent costa as are 

^dlandaiu p y mentioned in section 94, the defendant shall (if necessary) be pot 
unoonl due. possession of the mortgaqed pr^i-erty; but if suob payment M 

not so made, the plaintiff or the defendant, as the case may be, may apply to the Court 
toe an order abeolnte for s^e of the mortg iged property, and the Court shall then pass 
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an order tha.*. such property, or a sufficient part thereof, bo sold, and that llie prooo-ds 
of the sale be dealt with ca is mentioned in section 08 j and thereupon the defendant'* 
right to redi-em and the security shall both bo extingmabed." 

It prescribes tbo procedure in the enso of a decree for side pussed under 
rule 4, upon the linos of rule '2., which similarly lays down Iho procedure as 
regards a foreclosurc-decreo passed uiulor rule 1. 'Hu- sietiou must be 
read subject to the provisions of rule 10. 

It should be noticed that unlike rule 3 this rule makes uo provision for 
postponement of the final decree for sale, and from which it is evident that 
the Court does not possess the same power to enlarge the time 
as it does in the case of foreclosure.0) This rule is not u mere 
reproduction of s. 89 of the Act which described the effect of 
a final decree to be to extinguish the defendant's right to redeem 
and the security. It has been accordingly held by the Privy Council that 
while a decree passed in the terms of e. 87 had necessarily the effect of 
extinguishing the mortgage the same result must not be necessarily 
presumed from a decree worded in the terms of this rule.t^) Tho words 
omitted were held to create difficulty in the way of the prior mortgagee hold¬ 
ing up his mortgage as a shield against a puisne mortgagee whom he had 
failed to join in his suit. It was hcld^^) that those words created a 
difficulty in spite of which the right of the prior mortgagee decree-holder to 
hold up his prior mortgage as a shield against the excluded puisne 
mortgagee was conceded. 

The Calcutta High Court dot-s not consider an order under this section 
us a necessary sine qua non to a v.nlid sale though it contemplates the Court 
to pass some order for sale.<4) The High Courts were at one time divided 
on the question whether proceedings under this section constituted a stop 
in execution. The subject has been discussed under rule 3 (§ 2555). 

2621, Principle.—The procedure prescribed by thi . section applies to 
all cases where the mortgagor or any one entitled to redeem pays the amount 
due on the mortgage. In this respect the first half of the section is the 
same ns the first paragraph of rules 3 and 8, and which is particularly 
directed to per.sons entitled to redeem under section 91, and in which case 
the decree prescribed in rule 7 should be passed. In all these cases if the 
payment is made, the mortgage is satisfied, and the party paying is, if 
necessary, entitled to be put in possession of the property. If the defend¬ 
ant, however, does not pay, the plaintiff may under rule 3 apply for a final 
decree for foreclosure, and under this rule for a final decree for the sale of 
the mortgaged property, and under rule 8 for either the former or the latter 
according to the nature of the mortgage. There is, however, one noticeable 
d fference betwen this rule and rule 3, which is that while under the latter 
rule the final decree extinguishes the debt, no such provision is made m tlic 


|l> Tnniram v. Onianan, 24 B. 300. 

(21 V. Ohulam finfdar Khon, 43 

A. 4fl9 P. C. distinvuiflhing Het Sam v. 
Shadi ImI, 40 A. 407, P. C., on the ground 
that the amendment made in the eection 
«a m'enrMted in thU rule wm overlooked. 

(31 Va’*mik<itinaa v. Chuinmbarn, 23 
M. 37 (41); following OokvldoA v. Puran- 


mal, 10 C. 1035 P. O. ; contra Oobardhan v. 
Anmole Singh, 17 A.L.J.. 219; 49 I, C.. 
(A) 803 : in which the decree was (Bub> 
mittod wrongly) held to bar recourse to 
tho mortgage. 

(4) Siva Perahad v. Nundo Lnll. 18 O. 
139 5 Tara Proaad v, Bhobodeb. 2? C. 931; 
Phxtl Chund V. Nut Singh, 28 C. 73 (77). 
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€asc of u (lecrt-f fur ^aU-. ami thc-refuR-, although the mortgaged property 
inav be sold, the inortgagec may still pursue his remedy against the persou 
or otla-r property (.-f his debtfir under circumstances detailed in the u«.;Nt 
rule. i3ul i4' the iiKJrtgagee has in the meantime acquired any portion of the 
murtgaged properly, it may be a question whether he is still entitle! o 
{■iiforce his security against the portion subject only to his mortgage. le 
(jnestion will be found discussed below. 

2622 Meaning of Woraa.— “Am} Ihc Couri shall ihcn pass an ur(li'r, 

Ar.." the Court has then not the same power to 

l>ossesses under rule 3. *• Or a sufficient part thereof: who is to decide 

this ' and on wiiat evidence? Though the Court has to decide the mo t- 

gagee would have the commanding voice m the_matter of sale. Ann 

thereupon the defendant's right to redeem, &c.: see rule A/ 

couimentary thereunder. It is only the mortgagor s right 
deiined in section 60 that is extinguished. It does not thence , 

the mortgagor may not then pay off the decree and thus a\ert sale. . 
the sec/^ih, shall be . . . . ” that is. the mor gagee 

resort to the same property even though it may S® sec^irdy 

as wliere la> may purchase it in the auction-sale. But ^ J 

Is exhausted bv the sale, the debt may still remain, m whd cas he 
mortgagee may still proceed under rule C. The meaning «« cb.u e 
■■ llu" security is extinguished ” appears to be that o-^cejhe order fm sale 

is passed the mortgagee has only the right to brmg ^ ^ ^ ^ \or 

Tb- has then no further right left on the strength of his iTwrtgagt. -w 
Lm he re^t To the same property after sale for the satdacticni oM > 
Af^ht oven should it come into the hands of the mortgagor But unde 
fur the security is extinguished, it does not do for all ■ ■ 

, °;ere in^fhich case his (roubles might be^n 

gngee shall terminate with the order (§ 2o86). 

Plaintiff's Application for final Decree.—If the mortgagor fails 
£„ pay oii the Requisite mnouut within the time 

tv®'rt st Jit iTted'JarLtre orforecLum Ih^ applilaticn 

property. . . decree debarring the mortgagor of 

rre.;";.s r=.- ="= 

Tte subject is one whici. wiii have to be taken up hereafter. 

2624 A iarge number of eases decided under this ruie when it was 
section 89 are coneerned with the question whether the appiication for th 
J detee for s«ie is an application for exeeut.on of the deje passed 
under the last rule, or whether it is one made m course of the su.k 
ThLe eases are now no longer of any praotieal valu^ since 9"®"^ 

bpen set at rest by the present amended law. But , ff! 

formerly much concerned about that question, the view of the Calcutta 
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High Court beiug^'> Uiat au aj)i>licai'..a uiulor this uiul wliat i> now nili' 3 
boing not :ui applicaiioii uuiIit tlu • ivil I’rucialuri' (. oilr, and that, tln i*;- 
■loi'e, any quoslion arising tluncou .iti.l ndaiiug to ihr «.‘xocutiuii, discliarg'- 
or satisfaction «if tho iloeivc was n- i a question wliicdi cnild be regardt d 
as falling within thi- purview of see'- u 3-14 of th*- (‘<idt'. Hut tla- c«>nir:ir\ 
view was taken in two Full Heiu ii •;asi‘s<-> of the Allahabad High ( ourt 
subsequently followed in other casi and the same view w as propoundi cl 
by the Madras High Courtd^’ In I i'aiibaxand in the l mtral I’roviiiecs 
the qtiestion was answered in aecoitlance with the view of the Calcutta 
High CourtdS) In one case tli' Allahabad Court- ventured the vi. w 
acceptable to the Calcutta High C-'-ut. but this caset^> though, of course, 
it was ap)>roved in Calcutta,C> was ,-->011 aflerwanls ovenaded."') 

2625. Consist<-ntly with its vi« . the Calcutta High Court ruK'd that 
an application for making the d-eree absohite iii-e<l not contain ila- 
particulars pri'scrihed hy section ’iS.’ of tin- Code.t^’ and lliat article 17H. 
schedule H of the lamitation Act. which limits cxecvitions taken onlC’'^’ 
uiuler the Civil Procedure Ctjde. <lid not apply to applications niidr iindt r 
section 87 or this rulo.t^^t According to the Calcutta view then, an appli¬ 
cation for making the decree absolvue couhl be made at any time, since 
the Limitation Act did not apply to such applicatious, but that did not 
mean, as observed by the Judges iti deciding the case, that, in <lcaling 
with such matters, the Court would not be guided by considerations as 
to whether any delay on the part of the mortgagee was not unreasonable. 
BO as to bring it within the ndes ajiplied in such cases by the Ctiurts of 
Kquity. And since the applicatioti for making the decree absolute was 
there held not to be an application for execution, its non-verification did 
not vitiate it, although bv tlio rules framed un<U*r the section,-i iijot;on 
to make the decree absolute must h 've been made by a verified petition. 
The reason given by the Calcutta C<*urt in support of their view was that 
the preliniinury decree being, so to speak, only .a decree nixi could not be 
executed, until it is made absolute under section 87 or this rule. Hence 
there being no execution of an inchoate decree, the application to mak«> 
the decree absohite could not be rcgaided as one made in the execution of 
that decree.(^5) In Allahabad. on il»o other hand, it was contended that 
the preiiininarj- decree could not bo regarded as a decree 7iisi a*< under it 
the mortgagor could make paymeiii. find, if necessttry, recover his properly. 


(1) Ajvdhia Pertfhad v. Baldeo aSV 

2! C. 818; Tilurk Sing v. Farsotarn, 'F2 
^^24 ; Tarn Pronud v. lihobodeb, ib,, 
133 * Akikuni^iHa v. Poophzlt 25 <*. 

(2) Kedar Xath v. Lalji, 12 A. «l, F. B. : 
Behari Lot v. Nageshar Laly 13 A. 
P. B. ; followed in CAwani Lnt \. 

nartutm Dm, 20 A. 302 ; Parmefthri Lai \. 
Mohan Laly 20 A. 357 ; Lilfulhar v. 
^haiurbhujy 21 A. 277, and oa8C8 cited 
under 8. 87 . 

(3) Narayafut v. Papayguy 22 M. 133 : 
Mallikarjuwdu v. Lingamurliy 25 M. 244. 
^•B.;Th€ Aryan Bank y. VenkolUy 13 
M. L. J. R.. 212 . 

(4) Mahomed v. Bai Cooterbaif 5 Bom. 
R. 1043. 

(5) Kallo Singh v. Mt» Laehmi Bn^y 


12 C. P. h. R.. 82. 

(0) Ranbir Singh v. Drigprdy 1(> A. 23, 

(7) Akikunni^sa v. Rooplal. 25 C. 133. 

(8) CAwrt/ii Lfd y. Hnrnnm Da^y 20 A. 
302. 

(0) Ajudhia Pershad v. linldeo Singhy 
21 C. 818; but on nppli<'ntion so framed 
would be treated an an application for an 
order absolute so as to .save limitation ; 
Baldeo Prasad v. Ibn Haidar, 27 A. 025. 

(10) Baimanekbai v. Manekji, 7 B. 213. 

(11) Tiluck Singh v. Parsotam, 22 C. 
024 ; following fiambir Singh v. Drigpaly 
10 A. 23; a cos© overrule<l by Chuntit 
J,al V. Harnam Dan, 2U A. 302. 

(12) Print€*d, po/'f. 

(13) Ajudhia Ptrshad v. Baldeo Singhy 
21 C. 818 (823). 
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" It would," said Straight, J., " be a misnomer, if payment is made, to 
'kscribf such payment as other than one made in execution of d 0 cree.''d> 
According to this view then, the application for making the decree absolute 
nmst ha\'i' bven made within three years as provided in Artcles 181 and 182 
of thf Limitation Act.(2) In Bombay it was at one time held that Article 
lb2 and not Article 181 governed such cases.But in a subsequent case, 
the Court’ held that the application being one made under the Act and not 
the Code, wiis subject to no period of limitation.But since the transfer 
of section 89 to the Code the application is held subject to Article 181. 

It was held in Madras that a decree for sale under the last section wm 
subject to the limitation prescribed in section 230 (now s. 48) of the 
Code.t^) but that the starting point for limitation would in any case be 
from the date of the granting of the order absolute and not from the date 
<tf the decree itself. 


2626. All these controversies have now been buried with the last 
Code of Civil Procedure. For as observed before, both section 87 as weU 
as section 89 of the Transfer of Property Act along with other sections 
relating to procedure having been transposed to the new Procedure Code, 
an application made under either section would naturally be an apphonticB 
made under the Code, and as such be subject to Article 181 of the Limita¬ 
tion Act.( 8 ) At the same time, being an application made under a 
rule and relating as it does to a preliminary decree being made fioal, it is 
not an application for the execution of a decree, and as such need not 
conform to the requirements of sections 235 (now o. 21, r. 11), thougn 
it would have to be necessarily verified. (§§ 2577, 2579.) 


2627 But as regards notice to the defendant, there is nothing m the 

rules to make it obligatory, though the Courts conform to 
Kotlce. g^fji alteram partem^^) and insist upon hearing 

.V before making the decree final. This was the procedure 

hLfore* the present enactment, though the notice was held justifiable 
,.doptod before of the Code of Civil Procedure end the 

on the 87“^ ‘J“„Vto»e^hc; so far as they related to procedure.C") As 
Act were 7^ „ ' J jhis view a notice was held to be necessary to the 

a natural conseq he made final at any rate, if mor.r than 

'n°e lelr elapsed betwln the date of the decree and the application for its 

Indeed it was held in Madras that a not-ce in every case was 
execution OT 77 ;^“hutting out the mortgagor from redeermug, and 

“r C oS fs passed without notice to him he is entitled, as soon as ho 
beoome?tware of the ex parfe order passed against him, to apply to h ve it 


(U Oudh Behari v. Nageshar, 13 A. 278 
ioon' 9 Rn F. B. ; but see contra m Sham 
MM. lUUam. 27 A. 601 F, B. 

^ {2\ Chunni Lai v. Harnam Das, 20 A. 
302 • Baldeo v. Ibn Hydar, 2 A. L. ., 
371 A similar view was taken m an 
application for foreclosure under s. 87. 
au Ahmed v, iJazxrcTi^ 24 A. 642. 

(3) Bhagwan v. Oannu, 23 B. 644 (650)- 

(4) Qanu v. Narayan, 5 Bom., L. K., 

^^[*6) Narsingh Bao v. Bando Krishna, 
Va^hinathasamy v. Somasundram, 

as' M. 473 F.B. ; following Kommacht v. 


Pakker, 20 M. 107 ; overruling MaUtk^’^ 
junudu V. Karasimha, 24 M. 412, F. B. ; 
in which the contrary was held, 

230 of the Code was held to be inapplicable. 

(7) Mvlchand v. Mukta, (1896) A. v*. N. 
100; Mahahir v. Sxtal, 19 A. 520 ; Sham 
Sunder v. Mhd. Ibtisam, 27 A. 501, F. 

(8) Bamii Lai v. Katan Singh, 39 A., 
532 ; Narsing Rao v. Bando K^hrm, 
42 B. 309: Beni Singh v. Barhamdoo 
19 O.W.N. 473; 28 I. C. 211. 

(9) “ Hear the other side.” 

MO) Bhag^ran v. Oanu. 23 B. 644 (6oIh 
(11) S. 248 (o. 21, r. 22). Civil Procedure 

Code. 
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Bet aside, imtl usk, if necessary, for the extension of liiiie.t>> Thi> i>. ii'»w- 
ever, the view, which is not imiversully accepted.^2) jmd it wtnihl appem- that 
stated in the unqualified numner it lias been held by the Mndrus lliyh I’ourt, 
tfhe dictum is scarcely equitable to the decree-holder in all casi-s. No doubt 
where the mortgagee applies for a final decree after eidpuble delay or under 
circumstances which render it expedient for the judgment-tlebtur to know 
of it, notice will be ordered, as it should be, but there may be circumstances 
when it would be not only useless but positively mischievous to order it. 
Thus if the debtor after obtaining repeated extensions fails to redeem and 


the property is scarcely worth the iucuiiibrance upon it, it would be futile 
to order notice, llul where there appears a reasonable hope of saving the 
property to the mortgagor, notice to him might enable hiiui to save his 
property. No rigid rule should therefore be laid down in this respect. The 
Court may, if it thinks fit, issue notice, but if it does not, its proceedings 
are not on that account vitiated unless they offend against some explicit 
provision of the Codo.<^> An application for sale of the mortgaged property 
may be treated as one made under this rule for a decree for sale, though file 
application .may m>t in specific terms ask for such an order. 


An application under the rule need not be necessarily made to the 
Court which hud passeil the decree,although this is insisted' on by the 
Calcutta High Court,and no attachment is necessary if the docree is 
properly worded.The question of limitation regarding such application, 
has already begn before discussed. (§ 2577.) 

2628. Since the suit remains pending till the passing of the final 
decreet®) it is the duty of the plaintiff to bring the representatives of a 
deceased defendant on record failing which the suit will abate.(®) A final 
degree against a mortgagor dead at the time is void and incapable of 
execution.tio) Where a de-crce is appealed from tlie decree of the Appellate 
Court, whether it affirms or modifies the decree of the Court below, it is the 
decree which must, it is said, be treated as a preliminary decree for the 
purpose of this rule.t')> Of course, the r\de contemplates the passing of 
only one decree for sale.t)^) 


2629. Power to enlarge Time.—It is noticeable that while rule 3 confers 
upon the Court the power to enlarge time for payment of the mortgage-money 
befoi'C passing the order absolute for sale, this rule contains no such provision 
from which it has been inforrod that the Court is precluded from considor- 


(1) Wflfovana v. Papnyya, 22 M. 13.1. 

(2) Dalpai Rao v. Tarachand, 9 C. P- 
R.* 6. 

(31 It now been held in Mahomta 
Taki V, Thonuts^ 4 L. J.» 317, that no 

notice ie required under this section. 

(4) Daldeo v. Hyd^r, 2 A. L- J. 371. 

(6) Ouih Behari Lai v. Nagt^har Lai, 
13 A. 278, F. B. 

(6) Bachu Koer v. Ootah Chand, 27 C. 
272 5 citing Kali Pado v. Dino Nath^ 25 C. 
31fi j Jayernath v. Dip Rani, 22 C. 871 
^874, 875). 

(7) Venkatanarsammak v. Ramiah, 2 M. 
108*ill2); Dayachand v. Htmchand, 4 B. 
810 ^20), F. B. 


(8) yJtzamuddin v. Bohra Bhifnsen, 40 
A. 203 ; Jungi Lai v. Ladhu Ram, 4 Pat. 
L. J. 240 F. B. ; 60 I. C, 629 ; Digambar 
V. Oanpat 12 N.L.R., 60; 33 I. C. 496; 
Raghu}taih v. Sheolal 13 N. L. R, 69 ; 30 
I. C. 849; 

(0) Nizamufldin v. Bohni Bhimsen 40 
A. 203. 

(10) Jangilal v. Ladhu Ram, 4 Pat. 
L. J. 240 F. B. ; 50 I. C. 529. 

(11) Onjadhar Singh v. Kishen 30 A. 
641 ; disapproving conira Mad?u> Ram v. 
Nihal Singh, 38 A. 21. 

(12) Ram Raian v. Pray Dutt, 8 A. L* J., 
384 ; 9 I. C. 836. 
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ing such au application or to grant an extenison of time.^^^ There can 
hi- no doubt that without such power it is not within the competence of the 
rXL-cuting Court to entertain an application for extension of time; to do 
otlii-rwisc* would be to rehear the decree, not to execute it.t^) The mere 
i'lKl that the mortgagor had filed an appeal which was pending decision, 
diHs not then justify the Court in refusing to make the decree final, nor 
to enlarge time for redemption.But although the Court has no power 
to postpone the making of a final decree, in a case arising under section 291 
(o. 21, r. G9) of the Code which has been extended by virtue of the powers 
c-oiifeireil on tlie High Courts under section 104 of this Act, the Court may 
postpone the salet"*) for proper reasons.This question has given rise 
to the discusison as to whether the application of o. 21, r. 69, of the Code 
by an order made under section 104 of the Act is not ultra vires inasmuch 
as it has the effect of modifying the provisions of this rule, which enacts 
that “ thereupon the defendant’s right to redeem and the security shall 
both be extinguished.” It has, however, been held that the extension 
I'f o. 21, r. 69 of the Code of mortgage-sales held under this rule does 
not collide with the clause barring redemption, inasmuch as the words 
(Hid thereupon,” etc., do not relate to the passing of the decree for sale 
only, but rather to the actual sale and the distribution of the proceeds, 
ami not jueroly to the decree passed for the purpose.In this view 
the making of n decree for sale does not put an end to the mortgagor’s 
light to redeem, which continues to subsist till the sale is made and even 
after that till the application of section 310-A (now o. 21. r. 89) becomes 
impossible. In other words, although the decree for sale may be made 
final under this rule, it does not preclude the mortgagor from paying up 
the decretal amount with costs, upon which further proceedings would 
cease and sale no longer proceeded with, since the object for which the 
sale had been ordered had ceased to exist. 

2630. For What Payment Sale may be ordered. —The amount for the 
recovery of which the Court is empowered to order sale is ” the amount 
due as aforesaid, together w'ith such subsequent costs as are mentioned in 
rule 10 ” the latter clause referring to subsequent costs incurred since 
the decree for sale up to the time of actual payment.(8> The mortgagee 
cannot then have execution of the agreement by which time was given.(®> 
A Court to which an application is made under this rule has full power 
to ascertain what balance of the mortgage-debt is really outstanding at 
the time of the application and to make the decree final for the realization 
of that amount only.<i®> Where a decree was passed in favour of more 


(1) Bnja Ram Sinfihji v. Chunni Lai, 
l!l A. 205 (207); Taniram v. Oajanan, 24 

B. 300 ; dissented from in Shyamkishen v. 
Sundar Koer, 31 C. 373 (378), but in wliioli. 
liowever. the point did not arise ; confra 
assumed in Bam Oolam v. Chowdkury Babu, 
!0 C. W. N.. 910 in which too tho point 
did not arise. 

(2) Vdwant Siuyh v. Tokhan Singh, 28 C. 

353 (361), P.C. 

(3) Ram Oolam v. Chou'dhury Babu. 10 

C. W.N., 910. 

(4) Raja Ram Singhji v. Chunni Lai, 
19 A. 205 ; Harjas Bai v. Raineshra, 20 A. 

354 (366) ; Shyamkiahen v. Sundgar Koer, 
31 C. 373. 

Janookeeiuith v. Radha Mahun, 20 


W.R.. 130. 

(6) Bibijnn v. Sachi, 31 C. 836, F.B. 
Shyamkia^n v. Sundar iiToer, 31 C. 373 ; 

(7) Misri Lai v. Mithu Lai, 28 A. 28 ; 
Shah Mnhadi Haaan v. Ismail Hasan, 

42 A. 617 : Shiam Sundar v. Har Narayan, 
9 T. C. (A) 188 ; Mhd. Rafi. v. Mhd. Askar 
I Pnt. L.J. 37 I.C. 433 ; Banke Behari v. 
Ohnni Ahmad 9 O. L. J. 14 (1922) Oudli, 
33 ; Contra Dharam Singh v. Ganeahi Bami, 

43 I. C. (N) 399. 

(8) S. 94, post. 

(9) Kashi Prasad v. Sheo Sahai, 19 A. 

186 (188); cf. s. 257.A., Civil Procedure 
Code. ^ '' 

(10) Hatem Ali v. Abdull 

C.W.N. 102. . ^ 
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than one doorcc-holdor, one decree-holder alone cannot certify satisfuctiou 

of the decree beyond his own interest therein, so as to bind the other 
decree-holders. 

2631. To What Property the Final Decree may Relate.—The mort¬ 
gagee may apply for sale of entire mortgaged property, but it is optional 
wjth Court to pass a tinal decree for sale of onlv a portion. In such a case 
if the sale-proceeds prove insumcient to satisfy the decretal debt there is 
nothing in law to prevent the decree-holder from obtaining a further order 
to sell another poition of the mortgaged property, provided that his appli¬ 
cation IS m viov.- of the Allahabad High Court within limitation.ts) Certain 
mortgagees, in whose favour a decree for sale of the mortgaged property 
liad been passed, obtained an order absolute for sale of a portion of the 
mortgaged property. The judgment-debtors appealed from the decree for 
sale, and pending the appeal, the a-mount realizable by sale of 
the mortgaged property was increased by the accrual of interest 
The judgment-debtors lost the appeal, and thereupon the decree- 
holder applied for a further order absolute for sale of the whole 
of the mortgaged property for an amount including the interest accrued 
due since the passing of the first order, and it was held that the order 
applied for could be made.(3) One order absolute does not then bar another 
and the Court may from time to time make such orders absolute for sale 
of portions of the mortgaged property as it may find necessary. This is 
now made clear by the omission of the concluding w'ords of section 89 
and “ thereupon the defendant’s right to redeem and the security shall both 
be extinguished.” As to this clause the present writer has remarked • 
” As regards the extinguishment of the mortgagors right to redeem the 
provision appears to be uncalled for. For. as observed before, the sale 
is ordered to satisfy the mortgage, and if the mortgagor is able to satisfy 
the decree, there is then no object gained in persisting in the Ule W 
As regards the extingiii>jhinent of the security created, the expression 
appears to convey that the security created by the mortgage shall cease to 
be enforceable against the same property even if it comes into the hands 
of the mortgagor after sale, for there is nothing to debar the mortgagor from 
purchasing the property if he is so inclined. Obviously, there can be no 
extinguishment of the security for all purposes, for if that were so, the 
passing of the order for sale would have the effect of converting the mort- 
gngee-decree-holder into a mere monoy-decree-holder. in which case not only 
would he forfeit his own priority but confer priority on puisne incum- 
brancers<5) subject to whose interest the property would then be sold—a 
rosvdt which is not only absurd in itself, but will lead to greater absurd¬ 
ities.”<« The clause has now been omitted, and the result then is that 
the passing of the final decree for sale does not destroy the security, thouch 
the auction-purchaser of the property would naturally take it freed from 
the mortgage-lien, which though destroyed pro fa'nfn is not absolutely 
nnnihilnted. but may be used as a shield to protect the purchaser’s title 
against the claim of a subsequent incumbrancer. 


(1) Tammnn Singh v. Lachmin, 2(1 A. 
318. 

(2) Balkrishanii v. Mifhii Lnl. l.l A. 212. 

(3) Snl Narain v. Untlha Ktnhen, 2.’> A. 
2fi4. 

<44) Prem Chand v. Purnima. I."! C. 540 ; 
MUriLal V. yiithu Lol. 28 A. 28 HarjoJt v. 
HametXwar. 20 A. 354 : Paia Pam v. 
Chunni Lai, 10 A. 205 : Behari v. Oaupat^ 

50 


10 A. 1. 

(.5) rtilmHahngn v. Chidamharn 29 M 
*1' Lai V. Bashimddin a’ 

A. h. .T. R.. (632). In these cases'tlie 

flniiw' wns held to l>e obscure. So in 1 

M.T of Ihe fexVit 

!?! s. YoT. co'L™''"’- 5 
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2632. What Property may be Sold?—Ordinarily when 
it tor iho Court to decide what property and how much of it 
bo sold in the first instance to pay ofi the mortgagee. But where me 
morlRUKoe has besides a general lien on the several properties comprised^ 
the mortgage and a separate lien on each of them, it is then withm 
option to bring to sale whichever of the properties he thinks most hkeiy ro 
satisfy his claim.O) Indeed, the mortgagee has always the 
voice in the matter of sale.(2) A mortgagee cannot, by the act of the parwes 
entitled only to the equity of redemption, be deprived of his right to resort 
to any estate comprised in his mortgage so long as he has not . 

relinquislied it, and so long as that mortgage is legally enforceable. A 

holder of two independent mortgages over the same property may m 
the absence of any covenant restraining him, obtain a decree s 
each of them in a separate suit.W It was. at one time, held m A1 ahabaa 
that ulu'iv tlieiv exists a pri.a- usufructuary mortgage a subsequent mor^ 
gagce of the same property cannot bring the mortgaged property ^ ® . 

virtue of his own mortgage until such time as the usufructuary nior g 8 
ripe for redemption.(S) But the unsoundness of this '’'f"' 
manifest since that (^ourt overruled jts leading precedent of which it was 
natural coroilary.f^) It has been held in Allahabad that where the pro¬ 
perty mortgaged was wrongly described in the mortgage-deed and a decree 
for its sale passed without discovering the error, the 

to have the error corrected m execution and to bring to sa e u' 

1.1 1 . . . ... A . 1 _m Th c mav be now lustmed oy 


suit.(8) A decree obtained before the passing of tins Act woum u . - ^ 
construed according to its terms. A decree, .o V executed 

:=!. ,r;5K.,"is b-m 

againKt only the mortgaged to bo reported to 

would be inapplicable , Under the ketjul P objectiona 

sold IS that nee the son objects to the sate of the interest, till 

tbp^fntW’^ share has proved inadequate to discharge the debt, the Court 
the father s interest only.f^D A stranger may equally inter- 

may permit ^ his propeVtv from sale which the Court cannot 

.Lrthe^eCe the judgment-debtor it cannot put to 

sen, since the deer g o 2) .^here the prior mortgagee has 

SMaired atc^eTUhout implead the puisne mortgagee, the latter 


(1) Hoolas Kooeree v. Mhd. Hubeeboojhh, 
8 YV.R,, 379 ; Bhikari v. Dahp oingh. 
17 A 434. 

(2) Khub Lai v. Navabi, 9 C.W.N., 

ft ♦ 

(31 Chinnery v. Evan-'>. 11 B.L.C. 115 ; 
Krishna Chandra v. Bhairab Chandra, 9 

(4) Sundar Singh v. BhoUt, 20 A. 322. 

(6) Akrha v. Suba Lai, 18 A. 83. 

(6) Matadin v. Kazim Husatn, 13 A., 
432, F.B. ; overruled in Ra}7ishankar Lai 


V. Oatt^sh Prosad. 29 A. .386, F. B. 

(7) Hukam Chatid v. Shaikh Nasrvllah, 

2 -A. L. J. (S.N.). 45. TT r lorifi 

(8) Sections 152, 153. Act V of 1908. 

(9 Luchmi Dai v. A.^mnn oTimJ. ^ i- 
213 (220. 221) ; Bam Baran v. Gobtw 
Singh, 2 A. L.J. 95. 

(10) Krishna Chandra v. 

.Yerni». 19 C. VV. N. 537 ; 27 I. C. 139 

(11) Dattatrayn v. 30 B. bs._ 

(12) Kasi Krishna V. Bagtammal. M 

L.J., 125; 121. C. 439. 
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cannot rcBtruiu the former from executing his iTecree for sale though it will 
not prejudice lus right of redemption.CD 

2633. Procedure in a Decree for Sale.—After obtaining a deerei' for 
sale under ruly 4. the mortgagee has to wait for the time allowed t<. the 
mortgagor to redeem. He cannot obtain a final decree for sale before tlie 
expiration of the period allowed by the decree, and cannot execute his decree 
nisi until it is made absolute.CD But it has been hold in Calcutta that an 
order absolute, as proscribed in this section, is not indispensably ueeessarv 
and it is sutficieut that there is an order for sale passed on the moti(jn of 
the decree-holder.CD and so it has been held in Bombay that the m- re 
omission on the part of the mortgagee to apply Tor the making of the decree 
absolute as a preliminary to its sale, and the consequent omission on the 
part of the Court to make it absolute, does not invalidate an order for sale 
if it does not affect the merits of the case.CD a similar view has been taken 
ill Madras, where it is held that, although an order absolute for sale of 
mortgaged properties is in strictness neeessarj-. still, where the jud«nnent- 
debtor was aware of the intended sale, and even applied for an adjournment 
of it. but did not object till after it had taken place, the sale could not be 
set aside, especially as there was no allegation of damage.CD And a forliori 
where the sale is made after formal notice to the debtor and due proclama¬ 
tion in conformity with the procedure prescribed in the Code the 
judgment-debtor could not object to the validity on the ground that the sale 
was made without the decree being matlc absolute.CD This view may be 
justified on the principle that a party who has omitted to take a plea in 
«‘X(!Cution suffers the same consequences as if ho had omitted to raise it in 
the original suit.CD But an order for sale passed before expiration of the 
period allowed for redemption would be no more legal than a final decn-.- 
made before that day. For, according to the wording of fhe rule, if " the 
defendant pays into Court o« nr before Ihe daij fired the amount declared 
due os aforesaid,” the Court must permit redenjption. and replace the 
mortgagor in possession, which precludes the- passing of a final decree for 
sale of the property. The day to be fixed must he a dav within six months 
” from the date of declaring in Court the amount so dvie.” This date need 
not necessarily coincide with the date of the decree; for. if the Court does 
not pass a decree for a specific sum. hut merely “ ra-ders that an account be 
taken of what will bo due to the plaintiff. "CD then the day for redemption 
should be fixed so as to count from the latter date, that is. the date of 
declaration. Of course, the procedure hero prescribed applies to the case of 
a normal decree passed In accordance with the provisions of the last rule 
Tf. therefore, the decree passed is varied by compromise, the terms of the 

20.5 : Vfnkatarmu v. Chinnn, 24 M fiQS 

/7ii51 v. chinna, 24 M. 695 

(7) S. Civil Procedure Code ; Subbrt- 
ramn v. Snzamm',!. 24 M. 683 ; following 
Ram Kr^pnl v. Ml. Rup Kuari. 6 A. 269. 

Pernhad v. Girja Kant. 

770 V. Bnijnafh. 31 C. 

370 : Narwnmha v. Papammal. Ift 

W. 54 : Hart v. Yamnahai, 23 B. 35. 

(8) S. 88» parr^. L 


(1) HiikUffX Singh v. Talluftfee^ 43 A. 
204. 

(2) Rmnlul v. Narain, 12 A. 530; 
Pro^nrl V. lihobodeh, 22 C. 931 : dintinmiish* 
uig Siva Pernhnd v. Kundo Lnt. 18 C, 139 5 
St^amnnt/an v. Naraunnn. !> M.L.J. 349 ; 
Ban/iidhor y. Abu To/ 16 , (1905) O. C., 75- 
[The obtainini? of an order nh^ohite m not 
a valid Rale.l CorUra in Baldto v. Abhifnon^ 
12 C. P. L. R. 103. 

.(3) Phulchand v. Nur Singhs 28 C. 73 

(tz). 

( 4 ) Mnnch^rji v. Thakordtu, 5 Bom. 
L. R. 389. 

(5) Rayilu v. Narayana, 10 M. L. J., 
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co.nproilusL'. au<l luX the terms u£ this section, must regulate the P^dure. 

W here, fur instance, the defendant had, under the terms of a 
promise, agreed to pay the decretal amount in certain ^f^talmen s s ipula^ 
iiig for tlie sale of the mortgaged property m case of default "af j 
that, on default, the decree-holder had the right to bring the moit^aged 
properly to sale without obtaining an order under this section. 

2634. I'nder section S'J it was enacted that the decretal «"f unt could 

1)0 paid to the plaintiff, that is out of Court, m which case it 
Payment out of to be subject only to the provisions of section ^)0 

Court invalid. Procedure Code. So it was held in Madras that 

section 258 of the Code applied to a decree for sale when it contained a 
direction for the recoveiy, personally from the mortgagor, and 

rnnAoTL^d immaterial by the amehdment of the law under which the Couit 

otn c'rSrsXi -if ?. ^2, for if is not a payment authorised by 
low Consequently, the mortgagor may recover it by an independent suit, 
but’he cannot insist upon its being taken into consideration as a 
in Rfltisfaction of a mortgage-decree. But, if, suppose m such a ®> 

mortgagee files a mc^t. ^o^ 

VcVs::' ■"rh “2^5 f “ 

which would be tolerated only in hard cases. (§ 2.555.) 

The oblieation of the Court to put the mortgagor in 

.±£=^.3^» 

us\druTtu?rf mttgageTe'eW is'equali; inapplicable, because there can 
be no decree for sale.(®> 

2636 rinality of Decree.— It has been observed before that a preh- 
minarv decree may be set aside at the instance of one or more of the defend- 
Tnd tLt it^s open to the Court to set aside the decree as against one or 

more defendants. Where the Court sets aside the decree at the ^ 

nnlv some of the defendants, and different sums are decreed ag^^st separate 
delendantl the executing Court has to see that the terms of the decree a e 
fulfilled wthout its being oppressive to any defendant. A mort^ag 

' ,11 Abir^v Jahar Mahammad, 6 C.L.J.. 15 M. L. .T. R.. 12fi J\B ; following Hart^v. 

Tara PnMOJino. 11 C. 71». i k 

(4) Manger Sahu v. Bhntoo S%ngn, 

Pat. L. .T. 672 : 57 I. C. 473 ; *” 

Sital fiingh v. Baij Nath, 44 A. 668. 

/R1 S R? 


95. 


ioi Vaidhinathasamy v. Sam(wun<#ram, 
o«M 473 F. B. ; over-ruling MaJhkar- 
Lwu V. N^ra^mho. U M. 412. F. B. 
^ (3) Vaidhinathasamy v. Somastindram, 
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obtained a decree for sale against Ibiee mortgagor-defeiulanls for Ks. 'J.JTo, 
subsequently one of the defendants, aguiusl whom the ileeive was cj- faitt. 
got the decree set aside only as against himself, and a m w decree for onl_\ 
Ks. l,")5(i-lo was passed against him. The decree-holder then apiilinl ha 
an order absolute for sale ol all the mortgaged property, but llie Court ordered 
an order absolute for sale of all the mortgaged pmperty, but it dinct<<l 
that the property belonging exclusively to the jtidginent-debtur against wlium 
the smaller amount was due should not be sold unless and until the mort¬ 
gaged property belonging to the others had been sold, and had failed to 
realize a sum sutheient to satisfy the smaller decree.The effect of Ihi'- 
judgment is. that if. on a mortgage, executed by .1. H, and C, there be a 
decree for Rs. l.OOt) against A and B. and for Ks. 8(X) against C the 
property of A and B should be- first sol<l to the exoneration of C’s pro|ieriY. 
the latter being only liable if the proceeds from the sale of the property'ol 
.1 and B is insulficient. In other words, if .1 ainl B's property is sufficient 
to pay off the decree, C escapes scot-free from all liability, the inejuilv ol 
such a course is manifest, and it must be confessed that the Allahabad 
Court gave no intelligible reason for their view. Indeed, the obvious course 
ill such a case would have been to diri'ct sale of A and B's property 
exclusively only to the extent of their separate liability. Where, on 
decree passed on a compromise, the mortgagor was ordered to pav Bs 77(i 
to the mortgagee within a year, and in default of payment, the ainoimt was 
to be recovered by sale of the mortgaged and other property the 
executing Court must give effect to the terms of the decree so made and 
the fact, that the mortgagee had taken possession in lieu of interest in 
accordance with the terms of the mortgage-deed. but on which the decree 
is silent, does not enable the Court to take an account to ascertain whether 
the decree has been satisfied.(2) 


It has been noted before that a final decree is not indispensable lo a 
valid sale under this section (5 2627). 'rho Court may, however, treat an 
application for sale as an application for a final decree' for sale.(3) 

2638. In a suit for sale on a mortgage in which there were prior mort¬ 
gages to be redeemed, the mortgagee obtained a decree for sale conditioned 
on his redeeming the prior mortgages within two months, which ho failed lo 
do. but, about four months after the date of the decree, he deposited the 
money due on the prior mortgages into Court. He then applied for an 
order absolute for sale but was resisted on the ground that the condition of 
the decree as to payment within two months not having been satisfied the 
mortgagee was not entitled to an order absolute, but it was held that the 
prior mortgages having been paid off before the application for an order 
absolute, the decree-holder was entitled to the order prayed fc’r In holl 
ing this view, the Court appears to have implied that an order for redemr * 
tion made m a mortgage-decree for sale could stand on no higher in-ound 
t^han a Jecree for redemption, and that, since a decree for redemption may 
bo satisfied till an order is made precluding payment, an order for redemn 
tjon could not be otherwise construed.' 


(1) Shaida Htuain v. Hub Husain, 25 A. 
42 (46). 

(2) Appa Itao v. Krishna, 25 M. 637 
(530). 

(3) Appa Rao v. Krishna, 25 M, 537 


(638) ; Baldto v. Ibn Hyder, 2 A. L. J R 
37. 

(4) Dtbi Prasad v, Jai Knrau^ 24 A 470 
^ (5) Rnham Ilahi v. Qhasita. 20 A 375 
Stta Ram v. Mado Lat, 24 A, 44, F. B. * 
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2637. Procedure on Sale.—The procedure applicable to a sale held in 
i xfHution of a decree passed under this rule would now be govern^ by the 
I’lopcdure Code, of which these rules are now an integral part. But prior 
lo the present enactment, the view of the Calcutta High Court was that no 
M-c-tion of the (^ode of Civil Procedure applied to a sale made in execution ot 
M murtgagedecree unless, under the powers conferred on the High Couri, 
<o\nv specific sections were expressly made applicable to it. Accordingly, 
was held there that section 208 of the Code was inapplicable to 
lion under this section, and consequently Article 173-A ® 

tiu' Limitation Act did not apply to a payment made before the decre 
absolute was made.d) But on the general quefion. the contra^ was 
affirmed in Allahal)ad.<2> Madras(3> and Bombay it being held in the last^ 
cited case that, in the absence of any rules made under section 104 of the 
Ad. the provisions of sections 304 to 319 of the Code oj Cl^n\ F^ceduvo 
expressly applied to all sales of immoveable property.And so was ^ 
both in Miidras( 6 > and Allahabad(^) tliat section 291 of the ^ode^ 
empowers the Court to adjourn a sale in execution of a 

to 1 morteaee-decree So was section 311 held to be applicable inasmuch 
w.T nothirg in that section which conflicted w. h the speml 

provisions ot the AcM« The ,|Uestion was again one 

upon the thorny question whether proceedings under this jetwn litre pro 
ciedings in execution, or were in continuation ot the 

that tWs question has been settled, the other questions , 

need no tiger pi^sent any difiiculWs^ ^l^r^aTrtlyteXoted'th^; 
soctioQ 258 (or whnt is IlO^^ o. 21, r. 2 ), t • ± t /'s nnd 

the present amended rules authorize no payment out of Court (§ 2568). a 

Sns^quently there is no occasion 9 rr" 

«' ;f5"'i 

about whkh the decided eases siii.ilarly presented a noticeable want ot 
hiirmony. 

ofl-ia Provision for Re-puichase.—This section, which was introduced 
2638. ^viaion lor » P , i„ ,894, was designed 

si “ 


(1) Prnnwtha v. Khetra 
051 Hnlem AH v. AMul G.^ffur R C. W 
N 102; following Kedor ^ath H'tli 
Churn 25 C. 70.1 ; v. Poop 

Tnl. 26 C. 133 : Tihick Siu^ 

22 0. 924 ; Ajudhui v. '} . ” 

followed in Silrtram v. Dhurnu,. 10 f • I • 1 • 

^■(2r/i:erMr Nath v. ’Lq! 

01 F. B. ; Ram Lai v. 

Oudh Beharix. Nage^hai^ l^ V.;'”- \-\- 
Raja Ram Singhji v. Chunm Lah 19 

I^y Srbiivasa v. Apyathorai. 2\ '!<\. 410- 

It 5a 'rather assumed than 

g. 31D.A of the Code was applicable to 


mortgaeo-.«a1es \Tirumal v. Sped Dasta- 
nhiri. 22 M. 280: MalHkariunndu v. 
Lhigamurti. 25 M. 244. F. B. : Vedaputii 
V. Vallabha. 26 M. 300 (316). F. Bd 
(4) Krishitaji v. Mahadeo. 26 B. lU* 

^ (5) Per Ranade, in Krishnaji v. 

^faha(Iey. 26 B. 104 (107). 

«j) MnllikariunadH v. Ltngamurthi, 6 M. 

244 (256). F. B. . 

(7) Raici Ram Singhjt v. CAunnt £aO 
19 A. 205 ; Harjaa Rni v. Rameshar, a. 

^ ^faUiknriunadu v. Lingamurti, 26 M. 

244 (2.68). F. B. 

(9) Act V of 1894. 
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the pwperty by ivfumliny the {)ricc fi>r « liieh llie property was sold, ti.<'cth''r 
with a fair conijH'nsatioii for loss of the bargain. Id pvirsiumce of tlio policy 
which dictated its enactnienl. the right of tin* owner to re-purchase was held 
to accrue on the date the property is sold, and fixmi which day he was 
allowed to redeem it within thirty days.O* this enactment nia.>, at 

lirst sight, appear to contliet with (he special provisions of this rule, and it 
was so held by a Kvdl Beneh ■>! the Calenlta Hlgli Court.>2> Hm. the other 
High Courts had laid down otherwise on the ground that, being a section 
relating to execnlion. it must l»e a)>plieal)le to alt «’xecnli«tns. including the 
executiiai of a morlgage-deeri'e.t^) Uvit tlie Calcutta Full liencli took its 
stand on the ground that section ;U0-.\ of the Code was inconsistent wdth 
the operation of section Hit, imi.'iinuch as it had the effect of re-opening an 
order deeme*! to he final under the .Vetd''* But what order is tinal under 
the Act? The ('alcutta Court concod**d that an order absolute was not such 
an order inasmuch as it did not debar tie- mortgagor from redeeming the 
properlyIt was only afti-r tin* aelual sale ami <lislril)ution of the proceerls 
that the mortgagor was preclndeil from redeeming the property. And since 
there could be no distribvition of tin- proceeds till the sale was confinned. 
and. as a rule, no contirination till after thirty days from the date of the 
sale.f^) the working of section 310-A was not necessarily inconsistent with 
the scheme of the section. Thit. at the same lime it must bo confessed that 
the words “ and thereupon " in the unamemh^d section might have as much 
meant “ on the rirder absolute for sail- being passed " as “ on the sale haviu*’ 
been completed.” fndecd, it might even have been conceded that the latter 
sense was not readily suggested by the words. It was observed in the last 
edition of this worlc that an ameiuhnent of the section could alone put an 
end to ambiguity.Aiid this has been now done by deletion of the clause 
w'hich was otherwise misleading. The uniemlnient of what was section 810-.A 
(now o, 21. r. 89) make this point further cU-ar, for it enables now not 
only the ow'ner of such property, but also a jx-rson ” holding an interest 
therein by virtue of a title acipiirod before such sale.” to apply for re-purchase 
of the property so sold. 

2639. Tn this view the (.’ourt held that interest of a mortgage, whether 

-ts 'veil, (he next question to be determined is as to the 
chase persons entitled to avail themselves of it. The last owner 

of the equity of redemption has unquestionably the right 
to apply. Rut is a simple mortgagee aUo entitled to resort to the provisions 
of that section for the purpose of setting aside a sale held in execvition of a 
rent-decree against the mortgagor? .\s the section (310-A) originallv stood, 
it was not easy to designate a simple mortgagee as one ” whose immoveable 
property has been sold.” and only such a person could then apply under 
section 310-A of the Code. Of course, if the interest of a mortgagee regarded 
as comprised in the term ” immoveable property.” then no donbf the section 


(1) Ohowdry v. Oninl Roy. 251 C. «2r. 
<628). 

(2) Kednr Nath v. Kali Chunt, 25 C. 703, 
P, B. 

(3) Tifumal w tSyed Dastagiri^ 22 M. 
; Mallikariunndu v, Linffamurti, 25 M. 

244» F, B. ; Kri^hnaji v. Mahadtv, 26 B. 
104; Murlidhar v. Anandrao. 25 B. 418; 
Magan Lai w Doshi^ 25 B. fi31 ; 


Ram SinffhH v. Chunni Ltd, 10 A. 205. 

(4) Ktdar Nath v. Kali Churn. 25 C. 
703. K. B. 

(5) Rrhijon v. Sarhi. 8 C. W. N., 084* 
F' • B. 

^0) Art. 166, Limitatinn Act (XV of 
1877). 

(7) 2 Law of TraiiKfer (2ml Ed.), § 1438# 
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would oxieuded to a mortgagee. Now “immoveable property” is 

ill the Act.(i) jinJ it is defined in the General Clauses 
\\ liieli u jis in force both when, the Civil Procedure Code was enacted as well 
:is wlu n si-clion 310-A was added to it. According to this definition, the 
i<'riu is, among other things, defined to include “ benefits to arise out of 
laud, The (jiiestion was then narrowed down to this—whether a mort¬ 
gagee’s interest as such was a benefit to arise out of land. The majority 
uf the Calcutta Judges composing the Full Bench held that it was so, but 
llanipitii, J., was of a different opinion. It appears that the clause, 
Ix'iiefits to arise out of land." primarily means only profits a pendre, 
Mich as rights of fishery and the like. In this sense a mortgagee’s interest 
could scarcely be said to be a benefit arising out of land, and so much was 
indi-'ed conceded by the Full Bench, but the Court held that the section 
should be liberally construed so as to include also an interest, whether 
partial, qualified or absolute, in land. 


2640. Assuming then o. 21. r. 89, to be applicable to mortgage-decrees 
simple or by conditional sale, must be deemed to be included in the term, 
and that section 310-A should be held to be applicable to it.W And the pre¬ 
sent rule has been amerfded to give effect to this view. Such a mortgagee is 
then now, undoubtedly, entitled to apply for setting aside a sale made in 
execution of a rent-decree, and this he may do even though he may be a 
mere benamidarS^^ Of course, it would be to the interest of the .mortgagee 
to apply under o. 21, r. 89 of the Code, only in n sale held free from bis 
mortgage. In a sale made subject to all previous incumbrances, the mort¬ 
gagee has no interest in the subject-matter of the sale, and consequently no 
right to apply under the section.In this view then the question, whether 
mortgagee, can apply under o. 21. r. 89, depends, not upon the nature of 
the mortgage. But upon the nature of the execution-sale. For, if the sale 
is not subject to. but is free of, the mortgage, the interest of 
tlie mortgagee is sold in the sense that it is affected by the sale, 
and he has then the right of re-pnrehasing the property to which that interest 
is annexed. It has been held in Bombay that a judgment-debtor whose 
jiroperty has been sold in execution by privnate sale is equally entitled to 
avail himself of the benefit of section 310-A.As to the rights of a third 
party adducing funds to enable the mortgagor to set aside the sale under 
section 310-A of the Code, it is the view taken in Madras and Allahabad that 
he has the right to treat the incumbrance as enuring in his favour.Tins 
view is in entire harmony with the rule as it is now worded, but it was 
possibly incompatible with the concluding words of the section as it originally 
stood, and which declared that, on the passing of an order absolute for sale, 
the security shall be extinguished, though it is probable that these words 
refen*ed to the security in the hands of the mortgagee, and had no reference 
to a person who might acquire rights by subrogation. The Allahabad High 
Court, however, confronted this clause from another standpoint. In their 


(1) S. 3, ante. Ayynthorai, 21 M. 41G, over-ruling NUya* 

(2) Act T of 1868 (Seo now Act X of nanda w HiralaL 5 C. W. N., 63. 

1807 V (3) Per Banerji« J., in Pareah Nath 

(3) Poresh Na(h v. Nohogopnl^ 29 C. Nohogopal^ 29 C. 1 (9)» F. B. 

11 V. n. : followinc Baa{ Poddnr, v. Ram (6) Magan Lal\. Doshi^ 25 B. 631 (636). 
Kriahna : C.W.N. 135. (7) Vamnikalinga v. Chidamhara^ 29 

(4) Pnrrah Nath v. NohogopaJ^ 29 C. 1, 37 ; Shyam Lai v. Bashirtiddiny 28 N, 778 

F B. ; tollowine TJamidul Hog v. Matan- (780). 

ginin 2 C. W. N.. cclvjii : Srinivasa v. 
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view the clause was unintelligible, and they therefore sought to circimiv« iit 
it by holding that the order for sale being passed at tlie instance of tli»- 
creditor, with the sole object of paying off his debt, it must l)e held to la- 
vacated the moment the decree was othervnse satistiedd^) According to 
the Calcutta High Court the concluding words referred to the actual sale 
and distribution of the proceeds, and not merely to the passing of the order 
absolute for sale.t^) a view which, it must be confessed, rather overstrained 
the language, the moaning of which was by no means so obscure. Anyhow 
the clause is no longer a part of the rule, and the view taken by the Courts 
has not to overcome any difficulty of reconciling it with the language of this 
rule. 

The propriety of a refusal to set aside a sale under o. 21, r. 89, of the 
Code, and its subsequent confirming under o. 21. r. 92. cannot be subse¬ 
quently impeached in a separate suit which is not tlien maintainable. 

2641. Conduct of Sale.—The Code of Civil Procedure prescribes rules 
for the conduct of sale and delivery of property in execution of decree. 
But these sections of the Code could only apply to a sale of mortgaged 
property on the assumption that it is made in execution of j» decree passed 
under the last section. But this was at one time a battle-ground for judicial 
controversy, though it is no longer so. since the present enactment which 
places the holding of all sales on the sanie fixating. But. even formerly, the 
procedure to bo followed in holding sales under the section was that prescribed 
by the Code of Civil Procedure, and the Calcutta High Court had accordingly 
so directed in the rules framed by it. and which ran as follows; — 

“ (1) An application under this section sliall be made by means of a verified 
petition stating the facts. 

(2) If Uie Court passes an order directing that the property, or any part tliereol 

shall be sold, it shall issue a proclamation of sale and cause it to bo served 
in the manner provided by the Code of Civil Procedure for the service of 
proclamations regarding the sale of immoveable property. 

(3) Sections 286 to 294, both inclusive, of the Code of Civil Procedure yhall apply 

to such sales. 

(4) Sections 304 to 310, both inclusive, and sections 328 to 335. of the Code of 

Civil Procedure, shall apply to proceedings subsequent to sale under a 
mortgage. 

(6) The procedure to be followed in tho execution of decree passed under section 
W of this Act is that prescribed by the Code of Civil Procedure.”(5) 

These rules in effect provided the same procedure as is prescribed by 
■the Civil Procedure Code for the conduct of sales under decrees of Civil 
Courts, and it has been accordingly held in Allahabad that this section must 
be deemed to have been modified by section 291 of the Code, which, 
along with section 310-A. has been held to be applicable to a sale held in 
virtue of an order absolute for sale passed under this section, although no 
power is given under the Act to postpone its operation.W 

But since a sale under the mortgage is made under the decree, and there 
is no necessity to attach the property before sale, it follows that proceedings 


(1) Shyam Lai v. Basirudditi, 28 A. (5) CalcuUa Gazelle, Pt. T, p. 414, 13th 

778 ; Vamnikalinga v. Chidambara, 29 M. April 1892 ; Assam Oozette, Pt. Ill, p. 272, 
■37. leth April, 1892. 

(2) Bibijan v. Sochi, 31 C. 863, F. B. (6) Baja Bam iSinghji v. CAunnt Lai, 

(3) Damodar v. Vinayak, 26 B. 40. 19 A. 205. 

(4) O. 21. IT. 65-73. 
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'^'0 of cUani iirf wboily initdinissible.(i’ Nor is it open to persons made 
parties to tUe exeeution-proecediiigs as legal representatives of the deceased 
jiidgiiieni-dublor to contend in those proceedings that the mortgagor was nob 
foiiipi'teut to make the mortgage, and that the decree was one which ought 
iioi to have been passed. The representatives may, however, impeach the 
tli-cree in a separate suit.<2) 


2642. Mortgagee may bid.—The decree-holder may bid at the sale 
|j\ e.xpress permission of the Court taken beforehaiid^^^ and in one case it was 
ii'iaiiilaiucd by the Calcutta High Court that, when permission is given to 
iiim. he is bound t<i exorcise the most scrupulous fairness in purchasing the 

jn-operiy; and if he or his agent dissuades others from purchasing at the sale, 

tlial of itself is regarded as a surticieut ground to set aside the sale if 
made in his favour.Hut this view has since been condemned by the 
Privy (’oimcil who have laid <lown that a mortgagee bidding at a sale is in 
no way under any greater disability than a stranger.He is not bound to 
j)roff(?r any information regarding the nature of the property sold, nor is be 
IkjuikI to disclose all the circumstances within his knowledge bearing on the 
(juestion of the expediency of his being allowed lo bid. But, if the in¬ 
formation is invited from him, or if he professes to give it lo the Court with 
a view to gui<le its discrerion and obtain its approval of the proposed sale, 
he is then bound to lay before it all the material information he possesses 
on that particular subject. A decree-holder bidding at a sale is not 
precluded from entering into an agreement with another to dissuade others 
from purchasing or from entering into an agreement with another to dissuade 
others from purchasing or from adopting means of an innocent character to 
discourage bidding. Every purchaser is entitled to adopt means m order to 
make a good bargain, and it cannot be said that a conduct which has the 
effect of dissuading bidders is per sc fraudulent, or that it could constitute 
an irregularity to justify the sotting aside for a sale.W But a purchaser 
incurs a greater risk if he bids at the sale without ubtaining permission, or 
bids through another after the permission, is refused to him.<7> 

2643 On tlie question of permission to a mortgagee to bid. it has been 

in some cases hold that it should be very cautiously 
Leave to bid oiilv when it is found, after proceeding with a 

when granted. purchaser at an adequate price can be 

found and even then, only after some enquiry that the sale-proclamation 
has been duly published. The reason why the Courts should be cautious m 
not granting'sanction to bid as a matter of course, was said to be the reason 
of the prohibitory rule that it would be improper to place a person m a 
situation in which his interest, as intending purchaser, might conflict with 


(1) Deefholts v. Peters, 14 C. 031 ; Jo.v 
Prokash v. Abhoy K^nnar, I C. W. N., 
701 : Hitnat Pnm w Khushal, 18 B. 08 ; 
Sanwal Das v. Bismillah, 19 A. 480; 
Sunno V. Latknri, 1 N. L. R., 142. 

(2) Liladhar v. Ckaturbhujy 2! A. 277. 

(3) Ibid, p. 294 ; Martand v. Dhomlo, 22 
B. 624 ; Oenu v. Sakharam, tft., 271. 

(4) Woopendra Nath v. Brojet^dra Nathf 
7 C. 246 ; Sheonath v. Janki Prosad, 14 C. 
132 ; diAiinguUhlng Hart v. Tara Prasanna, 
11 C. 718. Botli these oases were ani¬ 


madverted upon by the Privy Council m 
Mahomed Mira \\ Savasi Vijaya^ 23 M. 
227, P.C, 

(5) Mahomed Mira v. f^awasi Vijay^f 
23 M. 227, P.C. 

(6) Mahomed Mha v, Savasi Vijaya 
23 M. 227 (236. 237). P.C. ; following 
Cooks V, osxvell, H App. Cas., 232 j see 
also Hari BalkrisknQ w Naro^ 18 B. 3^2. 

(7) Mahomed Oazee v, Bam Lallf 10 O. 
767 ; Narayan v, Anaji^ 6 B. 130 ; Aghor 0 

Xath V. i?rrni Churv, 23 C- 805. 
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his duty to secure the highest price for the pr<y)erly to htvsc^ld.^*' lluf./hn ;■ 
recent Privy Council case, it was held that “^hese connrtibtmj^jrif drauii 
from English practice, partly from cases in which the applicant was u trust< < 
or solicitor for the debtor, and they 4U'C applicable to a system under which 
the decree-holder has the conduct i>f the sale.”<2) According to their Ijord- 
ships, then, permission to the mortgagee decree-holder should he given as 
a matter of co\irse, unless tliere aio reasons for withhohling it. 

2644. In several cases where tlie purchase was made withoul per- 
^ mission, it has been hid<| that the sale was not inso fact" 

out leave. void, out was valai until sot aside by an application made 

under section 811 of the Code of Civil Procedure, and in 
wliich case the ground constituting the claim to impeach the sole must be 
clearly averred. And though it is not easy to foi*mulato a rule wliich will 
fit every case, still the principle is clear enough that u party shall not l)e 
condemned in Court on .allegations which turn on evidence, and whicli he 
has not been led to rebut by evidence.The consideration which guide 
the Court in setting aside sales onci' held is the misconduct of the bidder or 
his agent as in dissuading other inten<ling huyers(^) or openly depreciating th<> 
property in a manner amounting to fraud or positive misconduct,(S) or. 
apart from misconduct, his purchasing it at ;m inadequate price.W And it 
is laid down that, while depreciatory remarks regarding the property made 
by the de'creo-bolder would vitiate the sale in his favour, similar remarks 
made by l»y-standers. although calculated to deter intending purchasers from 
bidding for the pro)>orty, would not render the sale liable to be on that 
aceount set aside.<7> But these cases must now be read as subject to tlie 
dictum of the Privy (’ouneil, according to which dissuasion and depreciation 
of tlie property are not, apart from fraud, sufficient to vitiate a sale other- 
wnsc properly made. But the purchase of property by the decree-holder in 
the name of another, at a price less than that at which the decree-holder 
obtainCfl pin-mission to hid. constitutes fraud which would vitiate the sale.<8> 
In fact, purchase of a property by a partner of the mortgagee, or b.y his 
agent, manager or other employee suggesting the mortgagee’s complicity 
therein, should be regarded as purchase by the mortgagee himself.O) .\n 
applicntio/i for leave to bid,t^®> and for setting the sale aside,and all other 
disputes arising out of the purchase by the mortgagee unthout permission, 
are questions, which must be detinmined undci* section 47 of the Code CiZ) 
and it has been held in Calcuttat^’J and Boinbayf^'*' that the judgmont-debtor 
cannot impeach the sale in a separate suit even on the ground of fraud. .-\nd 
80 it his been held in Allahabad that the judgment-debtor impeaching a 
sale on th? ground that the sale-proceedings had been secretly brought 


(1) In TO Hofile't Trunin. I A' (}.. 

488 ; Mahomed Miru v. Sariruni Vijaifu. 
23 M. 227 (2.37. 2.38). P. C. 

(2) Mahom€d .3/irH v. Sucva/ii Vljui/u, 
23 M. 227 (237. 238). P.C. 

(3) Ih. 

(4) Woopendru Nath v. Brojendra Nuth. 
. 7 C. 346. 

(A) Rukhmini v. Brojonath, !> C. 3U8. 

(6) Mathura v. y^athuni, 11 C. 7.31. 

(7) Lalmohun v. Nanu Mohamed, 17 C. 
152. 

(8) Saralkumari v. Nimai f)burii. 5 ('. 
W. N., 266. 


(») Khairnjnial v. Diaw. 29 B. P.C. • 
9 r. W. N., 201. P. C. 

(10) Banni v. Sikree Mai, 13 A. 211. 

(11) Vallfthhan v. Pangunni, 12 M. 464. 

(12) Virnrnghava v. Venratacharuar. 5 M. 
217. 

(1.3) Moheiidra Narain v. Oopal Mondttl, 
17 C. 709. F.B. ; Siva Pernhad v. 

18 O. 1.39, distinguished in Tara 
Proead v. Bhohodeb. 22 C. 631. 

(14) Paranjape v. Ranade. 0 B. 148 { 
Sakharam v. Damodar, 9 B. 4G8 ; Damodar 
V. Vimipuk. 20 B. 40. 
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.)l)otit v ithoiit the knowledge of the mortgagor, and that the certified auction- 
purclirisrr was a bcnuinidar of the decree-holder who had not obtained 

t(* jnirehase, must do so by applying in execution, and not by a 

^11 '.I f siiil. 

I III! tlif (.’ourl may, in tlie exercise of its discretion, treat a plaint as 
>ii ipplicatiou unrler section 47 of the Code.(2) But. this implies that the 
plaint is tiled within the period in which an application should be put in, 

■ ind that the suit is instituted in the C’ourt in which the application would 
have to be filed. 

The aid of section 47 of the Code may be invoked by a stranger- 
purchaser. who may move to set aside the sale on the ground of fraud. 

2645. Position of Mortgagee-purchaser.— As has been before remarked, 
the position of a mortgagee who has obtained a mortgage-decree, and, after 
obtaitiing permission to bid at the sale held in execution of such decree, has 
l>i‘(*oiiii“ the purchaser, is not of a fiduciary character towards his mort¬ 
gagor..Vs observed by the Privy Council: “ Leave to bid puts an end to 
llu' disability of the mortgagee, and puts him in the same position as any 
independent purchaser.He cannot then be regarded as a trustee of the 
mortgagor, and is at liberty to take out further execution for any balance 
of the amo\mt decreed that may be left after deducting the price for which 
the mortgaged property was sold. He is not bound to credit the judgment- 
dc'blor with the real value of the property to be ascertained by the Court.C> 

It has been held in some cases that the purchase of the equity of 
redemption by the mortgagee docs not free him from his liability to be 
redeemed^®) but it has been held in Allahabad, and with reason, that there 
is no reason why it should not, if the purchase was carried out in good faith, 
and no advantage was taken by the mortgagee of his position as mort¬ 
gagee. 

2646. Again, the fact that the mortgagee has purchased the property ia 
execution of his prior mortgage-decree would not create in hjm an 
indefeasible title against the claims of puisne mortgagees not parties to his 
suit, and who may put in force their own mortgage, and bring the property 


{1) Kuriirnr v. Balwofit, 23 A. 

478, viiina Viraraghavnn v. Venkata^ 
rharynr, 5 M. 217 ; Virftragkfiva v. Venknta, 
IH M. 287 ; Cliiniamaftrav v. Viihnhai^ 

11 B. 588 ; Oenu v. Sakhnram^ 22 B. 271. 
Prosutitfo V. Kali 19 C. 683, P. C., 

and distinguishing Bubbarayudu v. Kotayyai 
15 M. 380; Mahomed v. Ram Lall, 10 C. 
757. and dissenting from the contrary 
view taken in Mohendra v, Oopal. 17 C. 
769, which is practically overruled by 
Prosunno v. Kali Das, 19 C. 663, P. C. ; 
and cf, Bhuban v. Nunda LaU 26 C. 324. 
But a sale made under the Public Demands 
Recovery Act (Beng. Act VII of 1880), 
s. 19, may b^ impeached in either an 
appeal or a separate suit. —Ram Taruck v. 
Dilwar Alt, 29 C. 73 (89), P. B. ; but the 
question, whether the suit was not barred 
by ss. 244 and 312 of the Code, was not 
allowed to be raised in appeal, tb., p. 90. 

(2) Mathura Das v. Lachvian Ram^ 24 
A. 239 j Lalman Das v. Jagannath^ 22 A, 


376 ; Baru Mohata v. Shyamo Churn 
22 C. 483 : Mayan v. Pakuran, 9 M. L. 

J. R., 98. 

(3) Lalmatf Das v. Jagonnath, 22 A. 376, 

(4) Mathura Das v. Lachman Ram, 24 
A. 239 ; Pro^unno v. Kali Das, 19 C* 
683, P. C. ; Bhubon v. Nunda Lai,, 26 C. 
324 ; Afofi Lai v. Russick Chu7idra, 26 C*- 
326. 

(6) Sheonath v. Janki Prosad, 16 C* 
132; Aimadar v. Makhan Lai, lOC.W.N,*. 
904. 

(6) Mahabir Pershad v. Macnaghten, 16* 
C. 682 (690), P.C. 

(7) Shsonath v. Janki Prosad, 16 C* ’ 
132; Ounga Pershad v. Jau'ahir, 19 C,- 
4 ; Parboil v. Oobinda, 4 C, L. J., 246 
(253) ; Muhannad Husen AH v. Thakvr 
Dharam, 18 A. 31, 

(8) Martand v. Dhondo, 22 B. 624 ; 
Sheodeen v. Ram Sarnn, 26 C, 164, 

(9) Mohammad Abdul v. Dilsukh, 2 A, L- 
J. R,, 210, 
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U. sak'. For instance, where certain property was inorlgiige.l .1, un-l 
afterwards it was mortgaged to .1 anil li, and, llu-n, again li> ( , .1 pnt ni 
force his own mortgage, and himself purchased the properly. .1 aitd 
then sued on the second nwurtgage making (' a party to their suit. 'I’hey 
then applied for an order absolute for sale, which was resisted by (' on tlie 
■M-ound that. .1 having already brought the property to sale, la- could nut 
aeain living it to sale. Hut U was held that the effect of tla- prior sale 
could not extinguish the two subsequent mortgages, and that iberef.tre the 
propertv was liable to be again sold in execution of the decree on the secoiu! 
mortgage.<') Hut. where a prior mortgagee sueil his mortgagor and second 
mortgagee on foot of his mortgage, and obtained a decree for sale in exeeu- 
liou i>rwhicb the mortgaged property is sold, the extinguishment of the 
second mortgage depends upon who is the uuelion-purehaser. If a stranger 
purchases the pruport.y. then the second mortgage is extinguished except 
that the holder theroef has a charge on the surplus proceeds, if any. J)ut, 
if the jiurchaser he thi- mortgagor himself, then his liability to the second 
mortgagee would cuntimie in spile of his purchase, for his |>urchaso would 
then be regarded as made for ilie benefit of subsequeiU incumbrances created 
bv himself against which he could not set up Itie prior debl.<2‘ 


2647. Hut it has been behl on the principle of marshalling that a 
Marshalling ol mortgagee-purchaser cannot proceed further against the 
properties. niorlgagor or chum ratoidile distribution under section 73 

i)f the (-'ode without proving that the property sold and purchased 
bv him has realized a fair ainoimt. the mere fact of the property 
havino been s.old at auction not being alone sufficient to prove its 
valued and this ought to be enquired into most earofull.y by the Court to 
which' an application is made to further execute the decree or to share rate- 
ably under section 73.(^> 


But in one case the Allahabad High Court went so far as to intimate 
as its opinion that, where a person, holding two incumbrances against one 
and the same property, brings to sale the incumbered property in enforce¬ 
ment of his first mortgage, and purchases it himself, ho cannot, subsequently 
to such purchase, either claim enforcement of the later lien, or sue for 
recovery of money due upon such later lien by enforcement against some 
property of the judgment-debtor other than that which the incumbrancer 
has already purchased in execution of the decree which enforced his prior 
deed (*> The principle so stated is. however, hardly reconcilable with the 
independent position given to the mortgagee-purchaser by the Privy Council, 
and the case has been, in subsequent cases, sought to be distinguished. 
Thus, in a later case.(®> Banerji. J., took what would appear to be the 
more equitable view of the application of the doctrine of nriierger in such 


fl) Midridhar v. Sher Singh, 3 A.L.J.R.. 
33S ; Bhaja Chowdhury v. Chunntlal, 5 
C J 95 

(2) htUr V. Lord Voux, 2 De G. M. & 

038 ; Johnson v. Webster, 4 De Q. M. & G. 
474 ; Bevan v. Habgoo l, 1 Joh. and Hem.» 
222 (228); Pl^tt v. Mendel, 27 Ch. Do 
246 (251); In re Cork Harbour Docks Co., 
17 Tr 615 (527) ; In re Howard, L. R. 20, 
Ir., 266 ; Bhaja Chowdhury v. Chunntlal , 

5 C. L. Jo 95. ^ 

(3) Hart v. Taraprasanna, 11 C, 718 ; 


distinguished in Sheonath v, Jankt Prosad 
IG C. 132 (136); and see Mahomed Mir 
V. Sawasi Vijaya, 23 M. 227. P,0. 

(4) Balfam Das v. Amar Raj, 12 A. 
537 ; following Ahmad Alt v. Bahar Husain, 
(1883) A. W. N., 61, overruled hy Nand 
Kishore v. Raja Hariraj Singh, 20 A, 23 
F. B. ; Kkatvja 8 . Jmaman, (1686), A.W. 
N., 210; Ba]m v. Ramji, 11 B. 112. 

(5) Chunni Lai v, Annndi Lai, 19 A. 
19G. 
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<-;ises. Says he: “ Where, however, the mortgagee himself purchases at 
auction a portion of the niortgagoil property which is sold subject to his 
mortgage, the case becomes different. Such purchase has, in some instances, 
the I'iTect of discharging the whole of the' ruoi*tgage-debt; bub I am unable 
to hold tliat it has that effect in every ease, however insignificant the portion 
purchased may be, and whatever value may have been paid for it.” The 
Icfirned Judge then wont on to say that, if the mortgagee has purchased the 
property at its fair value. “ the purchase of such property cannot make any 
<liff(*rence so far as the question of the satisfaction of the mortgage-debt is 
conc(‘rned.” Where, on the other hand, the portion of the mortgaged 
property purchased by the mortgagee is of a value higher than the amount 
of tlie mortgagee and the difference between that value and the price paid 
by the morlgag(‘e is equal to, or exceeds, the amount of the mortgage, the 
purchase has the effect «)f fully discharging the mortgage. For, in such a 
case, the mortgagee cannot, in equity, bo allowed to benefit by his purchase, 
and. whilst retaining in his own hands so much of the actual value of the 
property as is represented by the amount of the mortgage, to realize that 
jijmovmt by a sale of the remainder of tin* mortgaged property. 


2648. If, however, the mortgagee has paid for the property its ftill 
value, that is, the valin* which it would have fetched had it been sold as 
unincumbered property, (he mortgagor or any other person holding the 
remainder of the mortgaged property has not at all been damnified, and 
the pj*operty other than that purchased by the mortgagee must be held 
liable for a proportionate part of the mortgagee-money. Similarly, if the 
j)roperty purchased by the mortgagee is of a value smaller than the amount 
of tlu‘ mortgage, and the mortgagee has paid for its full value, the remainder 
of the mortgaged property must contribute the proportion of the mortgage- 
debt chargeable on it. If, in the case of such property, the price paid by 
the mortgagee is less than the full value, the difference must be held to 

discharge the mortgage pro ianto .To hold that every purchase by the 

mortgagee of a portion of the mortgaged property discharges the mortgage 

in full would lead to iniquitous resvdts.In the case of Ballauv Das \. 

Aninr the value of the property was more than the amount of the 

two decrees hold by the mortgagee-purchaser. That case is, therefore, 

consistent with what I have said above.This case was subsequently 
followed by a Full Bench of the Court/3) iu which an earlier case(^) relied 
upon in BaUaoi Dtis v. .loiar overruled and the correct rule 

was laid down, namely, that the purchase of a part of the mortgaged 
property by a mortgagee, subject to his mortgage, has not necessarily the 

effect of fully discharging the mortgage, without regard to the value of the 

property purchased and the price paid for it. whether such purchase be rmide 
in execution of a simple decree for money, or in execution of a decree 
obtained by the mortgagee himself upon a subsequent mortgage, although 
it is possjible that, under some circumstances, such purchase may have 
the effect of extinguishing the mortgage. This view of the law is, it is 
conceived, perfectly sound, and can be deduced as a corollary from 
section 82. As observed by Banerji, J., in the Full Bench case above 
cited: ” Where several properties are mortgaged to .secure one debt, such 


(1) 12 A. 637. 20 A. 23 F. B. 

(2) Per Banerji, .T,. in Chunni Lai v. (4) Ahmnd AU v. Jiakar Hunahi, (1883), 

Anandi Lai, 19 A. 19S (198). A.W.N.. 61. 

(3) Nand KUhore v. Baja Hariraj Singh, (H) 12 A. ">37. 
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proni.rti« ,uv. under section 8'2 of Act IV of 1HH2. In.l.ie m tl.e nbseno« 
of :1 coutruet to the contniry to cot\tribute ruteably to lh(‘ debt, the extent of 
the liability of each property being proportionate to its value at the date 
of the mortgage. If the ntortgagee liiiiiself purchases one ot tlie property 
liable to contribute rateably to the .mortgage-debt, he must bear a rateable 
share of the debt, and lie cannot be allowed to benefit himself and m 
Mviudiee the mortgagor or the owner of the remaimler of the properly by 
thrt)wini' on it the whoU* burden of the debt. an<l making that property 
solelv ivsponsible for the debt, lie must bring into account the value of 
the property purchased hy hi'usclf. But there can, of course, be no 

contribution where all the debt is equally a charge on every part of the 
propertv Such u case mav nrisi* where the mortgagee purchases a part of 
the mortgaged property in execution of his own mortgage-decree, in whult 
caise the nanainder of the property would still remain liable for the balance 
.,f the mortf'age-monev whatever noiy have been the intrinsic value of the 
piv.perty purchased l.v'the mortgage.*.t2‘ On the other hand, if the purchase 
had been made bv the mortgagee not in exoctition of his own d.*eroe. bub 
in execution of a decree obtained by a third party, then there would have 
been rateable exoneration of the n)ortgage-debt in accordance with the 
principle before cnunciated.<3> So. where sixteen villages were mortgaged 
to the same mortgagee under two deeds of mortgage of different dates, and 
the mortgagees brought a suit for sale on the earlier mortgage, sold ten of 
lliose villages, and purchased them himself, it was held that the villages 
so purchased must be deemed to be withdrawn from the operation of the 
mortgage bv title paramount, and that the remaining villages alone were 
then liable to satisfy the whole of the subsequent movtgage.(^> 


2649. Objections to Sale.—It is within the power of the mortgagor to 
object to a sale being held if it is objectionable on any ground sufficient to 
vitiate it. He may also designate the property to be first sold, though he 
has not the right to demand that the mortgaged properties shall be sold in 
a stated order.So. where an order was obtained with the consent of the 
mortgag«‘e for ihc sale of properly free of the mortgage in execution of a 
inonev-decree. the decree-holder cannot without notice to the mortgagee or 
the judgment-debtor, get the order revoked, and proceed to sell the property 
subject to the mortgage,A mortgagor, whose property has been sold 
vindor a final decree on the mortgage, may como in and question the validity 
of the sale, although his right to redeem may have been long since 
extinguished by the decree ; and a person to whom he has transferred his 
interest may also do the sanre.t’i According to the view taken in a Calcutta 
case, a claim for contribution cannot be appropriately inquired into in 
exeeutititj, it being enforceable in a separate suit properly framed, and in 

(1) Per Bantirji. J.. in A'«»e/ Ki^hore v. (-">) MnhomrfJ v. Rnm Lnl, 7 T.C., ^Cal). 

Raja flariraj Sin'J. 20 A. 2.i (31. 321. 4 ; doubJing rottlra in .4»nir Chanti v. 
FB • soe also Sum^ra Kunr v. Bhagirnn linhuhi, 34 C. 13 (17) in which tlu» decree- 
Singh, (1&05). A.W.N.. 1. holder was lield to possess the option; 

(2) .7H£;al Kithnre v. Harhann, 28 A. which he certainly has though it is subject 

700 (704, 705). the contract of the Court. For instance 

(3) Risheshur Dial v. Ram Sarup, 22 A. he cannot he driven to sell a property 

284 F.B. • explained and distineuislied in exposed to hostile claims— Ka«i Krifihnam- 
Jugal KUhore w. ffarbami. 28 A. 700 (704. ma v. Ragiammal, (1911) 2 M, W. N., 
705) : oee s. 82 and Comm. 355. 

(4) Rftghunalh v. Jamuna. 4 A.L.-T., 60; (0) Stnnu v. Subramania, 13 M. L. J.. 

BoVa Thakur Dojt v. CoUeefor. 3 A.L.J.. 227, 

436; Znhir Singh v. Beni Singh, unrep.. <7) Golain v. Judhisihir, 7 C.W.N,, 305. 
All. (No. 63 of 1003). 
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the presence of ull necossnxy parties.But this view is not shared by the 
other Benches of the same Court,( 2 ) and, apart from the absence of a 
necessary party or other causes, it has no merit to support it. But neither 
the mortgagor nor any other person standing in his shoes can in execution 
raise any question affecting the validity of the decree.His objections 
may relate to its construction or to the sale thei'cby directed, but no matter 
antecedent to the decree can be permitted to be canvassed in execution. 
1 he groun<Is upon whicli a sale may be set aside are those of fraud, 
substantial injury and non-compliance with the procedure laid down in the 
(, 0 (le,t^> But the mere fact that the sale was held without a final decree 
as provided in the next rule does not render the sale invalid if the party 
aggrieved does not complain before the sale is confirmed.The sale of 
property grossly under value, as where property worth Rs. 90,000 is sold 
for Rs. 40,()(K), is sufficient to show that the mortgagor had suffered 
substantial injury.The representative of the mortgagor, in respect of 
whose estate an administration-suit is pending, and the administration has 
not been comploted, is not entitled to the property mortgaged, and cannot 
consent to its sale by the Receiver even though such a procedure may be 
assented to by all the parties, and may be otherwise convenient, unless at 
least all the charges which affect the property have been ascertained in the 
administration-suit, and are provided for.^^^ A decree for sale cannot be 
executed against a person whose name does not occur in the final decree 
for sale under this section. 


In a mortgage-decree for sale, it is a convenient course to place the 
assignee of the decree on record, even after confirmation of the sale, to 
enable the Court to make equitable distribution of the funds. But, in such 
a case the judgment-creditor’s name should not be cxpuuged from the 
record. 


Execution-proceedings commenced by the mortgagee decree-holder since 
deceased may be continued by his legal representatives without obtaining a 
succession certificate under section 4 of the Succession Certificate .\ct.nO' 
But it would be otherwise if the decree-holder dies before suing out 
execution.The mortgagee who has purchased the mortgaged property in 
execution of his own decree is not a repres(*ntativo of the mortgagor within 
the meaning of section 47 of the Code, and he could not, therefore, object 
to the execution of the decree of another mortgagee against the same 

property. 


(1) Ameerc/iafid v. Shiva Prasad^ 

34 C. 13 ; Nafar Ckander v. BaikantOf 
4 C.L.R. 154. 

(2) Harendra v. Dindyal^ 4 C. L. J.* 
195 ; Mhd. Taki v. Thomas^ 4 C.L.J. 317. 

f3) Samval Dass v. BismHlaK 19 A. 
480 ; Liladhar v. Chaturbhuj, 21 A. 277 ; 
Akikunnissa v. Jtooplalt 25 C. 133; 
Khfirapat v. Shyarna Prasad, 32 C. 265 ; 
Kumarettri v. Sahapattit 30 M. 26. 

14) S. 311, Code of Civil Procedure. 

(S) Oanapatky v, Krisknamachariarf 41 
M. 403 P.C. Epoar Ramaswamy w Kondadox^ 
26 255 ; 23 I.C. 390. 

f6) Mali Lai v. Bhagamani Kumari^ 6 
C.W.N., 836. 

(7) Netai Chand v. Ashutash^ 5 C. W. JT., 


408. 

(8) Bhugxran Das v. Manoumort Das, 

(1901), A.W.N.. 23; Mahabir v. Siial 

Sintfh, 19 A. 520. 

(9) KhetUr Nath v, Mamc?c Lall, 5 C. W. 
N., nxciii. 

(10) Act VII of 1889. 

(11) Khaja Mohamniad v. Abdur 
Rahman, 4 C. W, N., 558 ; foUowirg Raghv- 
nafk V. Poresh Nath, 15 C. 641 ; Kanchan 
V. Baijnath, 19 C. 636 ; Baid Nath v. 
Shamanand, 22 C. 443 ; dissenting from 
Fat^h Chand v. Muhatntnad, 16 A. 259. 

(12) Baldeo Pro^ad v. Madan Mohan, 
(1900) A. W. N. 42; cL Sabhajit v, Sri 
Oopal, 17 A. 222. 
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2650. Where the jurisdiction of the Court has been eoniplete througli 
out a judicial sale is not a nullity, and cannot be treated os invaliil 
notwithstanding that there has been a material irregularity. So, where th(‘ 
sale was held after notice to a person wrongly held to be the debtor’s legal 
representative, and the heir of the mortgagor subsequently sued to redeem 
his mortgage, ignoring the cxccution-salc. it was held hy the I’rivy Council 
that the heir could not succeed in the redemption-suit unless he lirst brought 
a suit to set aside the execution-sale. A party seeking relief inconsistent 
with a previous sale must pray to have the sale set aside.cu But. where 
the sale is hold by a Court’ without jurisdiction, the sale is a nullity, and 
there is then no need to set it aside.(2) A mortgage-decree, though finally 
passed by the Appellate Court, should be executed only by the Court of first 
instance, although its execution by the Appellate Court will not be withovit 
jurisdiction. It is not, however, convenient or in accordance with tho 
invariable practice of the Courts. 

Where, under a decree upon a moidgagi-, the sale of certain property 
is ordered, and such property is sold at auction in pursuance of such order, 
and the sale is confirmed, the auction-purchaser lakes a good title even 
though the decree was one which the Court ought not to have made. The 
purchaser at a sale under a decree is under no obligation to look behind the 
decree to see whether it has been rightly inade.t^’ So the Privy Council 
observed in a case: ” If he {/.r.. purchaser) is to be held bound to inquir" 
into the accuracy of ihi' Cuuri ’s cuiuluct of its own btisini'ss. no purchaser 
at a Court-sale would be safe. Strangers to a sviit arc justifii'd in believing 
that the Court has done that which by the diivction of the Code it ought 
to do. 


2651. Distribution of Sale-proceeds.—The proceeds of sale made 
under this section would be distributed " as is mentioned in rule 4.” that 
is to say, the proceeds shall be primarily appropriated to paynwent of the 
mortgage-money and costs decreed in favour of the mortgagee. In this 
respect a sale held in execution of a mortgage-decree differs from that made 
in execution of a money-decree, the proceeds of which are liable to a rateable' 
distribution among the unsecured creditors of the defendant. Even a 
mortgagee consenting to a sale free from his lien imiy claim rateable 
distribution,hut no such privilege is accorded to an unsecured creditoj- 
who cannot share the sale-proceeds with the mortgagee, who has priority 
by virtue of his mortgage, the unsecured creditors being only entitled to a 
rateable distribution of the balance, if any, remaining after satisfaction of 
the mortgage-decree. It is not, therefore, illegal for the Court to continue 
the sale after the lot put up for sale has fetched an amount sufficient to 
pay off the mortgage-decree, especially where the unsecured creditors had 
attached the same property, and applied for a rateable distribution though 
they had not obtained an order for sale.t’) Bvjt, obviously, such a case 
must be regarded as exceptional. 


(II Maliarjun v. Nnr/iari, 2.'> I). 337 
P. C. 

(2) Beuwant<ipa v. Tfonu, 9 B. 90; ex¬ 
plained V»y P. C. in Maltarjun v. K^irJiari, 
26 B, 337 (348). P. C. 

(3) Penfra/aitnVftnrt v. Thit/aparaja, 23 M. 
Ji31 ; Oudh B^hari v, Nugt^har, 1.3 A. 278. 

(4) Kaunnlla v. Chunder Sen, 22 A. 
377 : ffarffuUil v. Oobind Bat, 10 A. .'•41 ; 


Jiewa A/ab/on v. Bam Kishen, 14 C. 18. 
P. C. 

(5) Malkarjun v. Narhart, 25 B. 3:I7 
(347). P. C. 

(6) .S 205, Code of Civil Piocudiiit;; 
Jagat Narain v. Dhundleg, 5 A. 300, 

(7) Venknhtrama v. Mangalathammal. 17 
lil.L.J.p B«. 80. 
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Till' r tor ilistiibutioii is a step in an execution-proceeding of the 
Wiit-rt- the mortgagee has himself purchased the property 
iiiidi r hi" dfcivi'. he cannot proceed against the other property of the 
}udgmeiil-(lel)tor to the prejudice of the other creditors, without showing 
that ta- had purchased th<‘ mortgaged property at a fair price,<*) 


2652. Private Sale.—'Phe Code of Civil Procedure empowers the Court 
to auliiorize a private sale of the debtor’s property,but it has been doubted 
if this j)o\\er extends to execution of a mortgage-decree.f**) although the 
rigin appears to have boon conceded in a Bombay ease.f®) No doubt the 
language of tile section docs not discourage this view, but at the same time 
.'IS is now exjiressly provided by o. 21, r. 83(3) the Court has nt> further 
power to refuse sale, as it may do under that rule in the case of the sale 
of propei-ty in rxecution of all nnsecured decrees. 


2653. Position of a Stranger-purchaser.—Having brieriy reviewed the 
position of a mortgagee-purchaser of property sold in execution of a mortgage- 
decree it should he here convenient to delineate tlio position of a purchaser 
who ivas a stranger to the suit. That there is a distinction between the decree- 
Iiohler purchaser and a third party would be numifest from the fact that, 
while, in the f»>rm(rr case, the sale would fall through if the decree is 
wards n'ViTscd on appeal, whereas, in tlie latter case, the sale would 
good notwithstanding the subsotpient reversal of the decree.In this 
respect there is no real distinction between a sale hold in execution of a 
money or a moi-tgage-decree. The mere fact, that the order for sale in the 
one case is distinct from the decree which it is not in the other case. wouUt 
make no difference, since the order is a valid order as Jong as the decree 
remains unreveraed. and, in both cases, it would lose its force upon reversal 
of the decree.A subsequent mortgagee purchasing the property in 
execution of a decree upon the first mortgage, in this respect, stands m as 
advantageous a position as a stranger. He would, for example, take the 
property free of the right of redemption by the mortgagor m the same way 
as a stranger would have done; and his right to realize his mortgage-debt 
by a sale of the otlicr items of property comprised in l.is .mortgage is m no 

wav affected. 


2654. Where a fii*st mortgagee purchased the properties in execution of 
his mortgage-decree, and obtained possession of the same, without making 
the second mortgagee a party to his suit, and tl.e second mortgagee having 
instituted a suit to which he nwide the purchaser a party, and obtained a 
decree for sale subject to the rights of such purchaser, and purchased the. 
very same properties in execution of his decree, it was held that the rights 
of the first mortgagee-purchaser, subject to which the properties were 
directed to be sold, included the right to remain in possession until redeemed 


(1) Of. ShanWtr Snrup v. A/f/o Mai, 
23 A. 313 (323). P. C, 

(2) Hart v. Tara Pramfwa, 11 C. 718; 
$Seo Nnth v. Janki, 10 C. 132 (136), 

(3) S. 305, Civil Proceciuro Code. 

(4) Oomda v. Raj Roop, 1 O, L. R.* 

20n. 

(5) Danappa v. Yamuappa^ 4 Bom. L.R. 
61, 

(6) Zain^ut^Abdin v. Muhammad* 10 A. 
166, P.*C, ; Retva Mahton v. Ram Kriahen, 


14 O. 18, P. C. : Mukhoda v. Oopal Chunder 
26 C. 734 (736) : Ram Oilam v. Borsali 
Singh. 36 C. 336 P.C. ^ 

(7) Mukhoda v. Oopal Chunder, 26 O* 
734 (736); Kudrat-ullah v. Kubra Begfum, 
23 A, 26 (30). 

(8) Sesha Aiyar v. Krishna, 24 M. 96 
(113); Shaw v. Bi/nny, 2 DcG^ .J* * 

468. This cas© is not reconcilable with 
Erusapa v. Conimercinl Land Mortgage 
Bank* 10 91. 
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in u proper suit frumed for ihv purpose, luul thut ilu* socoiul 
purchaser was not entitled to obtain posst'ssion of tin? properly in execution. 
The first luortgageeV rigiit to possession could not be bafciled by s\ sale 
made in favour of the soeoinl niortgagt'c. who eouM ni>l have cluhncd more 
than a right to redeem the first niortgagi*, had la* iuvn impleaded in tie* 
first suit, "Imd which right ho had acquired hy purchase in his snit .^) 

There is a difference l^etwetui the sale of niortgaei*d properly in execution 
of a mortgage-decree obtained by the niorlgagee and one held in exicution 
of a money-decree obtained hy the mortgagee against the mortgagor. In 
the former ease, tin* purchast»r acquires llu* interest of holh the mortgagor 
and mortgagee, but in the latttu' case all that passes Wi the i^uroliaser is fie* 
interest of only thi‘ )nortgagar.l2> 

2655 the ipu’^li^ai, huu far the purc)iaM*r of properl \ in execnlUn 

of H mortgage decree for sale acquires the rights of the nmrtgagoo, is one 
which cannot l)e ausuered without some difiieulty. S\ippi)se a properly is 
chaiged with tvN'O sepiiratc iueumhrances, aiul the holder of a money-decn'e 
brings to sale and himself purchase.^ tlu* property com)aiM‘fl in tlu* niortgago- 
decrec for sale obtained by the jirior of the two nuMgagces, ami subsr*. 
qnontly this mortgagee assigns away his interest *«> another, who claims t)u' 
redemption-money paid by the puisne mortgagee, the question would arise 
whether the purchaser is entitled to the whole of the ain^atut, or to only 
sD much of it as he had paid for the proj)erty at the execution-sale. Tlie 
solution of such a judhleni ilepcn<ls uj)on what rights belonging to the 
mortgagee aix* traiismitteil to an auction-purchaser. 


2656. Of course, it cannot ho c<iiUende<l that the mortgagee in every 
case loses all rights umler his na^rtgage l)y the fact of the sale of the mort¬ 
gaged prop<*rty. No rluul>l, l)y ihc fact of the sale, la* transmits to his 
purchaser all the rights lie has in tlu* /ucipcr/y, hut. since the mortgagee 
has in a simple mortgage also personal remedy against the mortgagor, his 
mortgag(*-rights do not suffer extingnislxmenl by the sale of one of the two 
securities open to him. No doubt, if the pui'choser has paid money 
sufficient to satisfy the amount of the mortgage, the mortgagee has then 
no equity winch lie could enforce against the puisne mortgagee. But if, 
on the other hand, the purchase-money paid by such purchaser did not 
fully satisfy the amouni of the prior mortgage, he is not entitled, upon 
redemption by a puisne mortgagee, to the whole of the amoimt of the prior 
mortgage. No doubt the subsequent mortgagee would have to p<ay the full 
amount due upon the prior .mortgage, hut that anv)unt would be apportioned 
between the piirchnsor, whose purchase-money satisfied the mortgage in 


(1) Muhnmfnad v. AMuUn, 24 M. 171 ; 
followini; Venkotn v. nomiah. 2 M. lOS 
(112); Venka^^a y, Knnunm. o M. 1S4 
O^S) ; Nnnak Cfuitnl v. 5 C. 205 

(263) ; lialfieo $Sintfh v. Jn'jgu HanK 23 A. 
1 (3). The cft 80 of Rangaga v. Parthn- 
taralhi^ 20 M., 121 no autliority for 
maintaining iha contrary, for the point 
actually decided in t)iat ease had regard 
solely to tho sufficiency of the deerea made 
in favour of the second mortgagee. There 
waa no question in that care aa to the 
first purchaser’s riglit of possession, and 
the decree did in fact completely protect 


t)ie riglil of tlia first mort^a^roo, wlio had 
))rou^ht (per SliepliHrd, J., in ^lahomed 
Karim v. A^daUaK 24 M. 171 (176); 
Naruyintn^umi v. Naroifaf}'!, 17 M, 63, 
turned upon the speoin] facts of the case} 
ond difTcrent reasons were given hy the 
two learned Judges for the conclusions at 
which they arrived. 

(2) Kif^htvrav v. lAugayn^ 5 2 ; 

^e%hag\ri v. Rnloadar. 16 ., 5 ; Magantal v. 
Shankra^ 22 B. 045; Shyama Churn v. 
Ananda^ 3 C.W.N«, 323 ; hut see fivsaein 
V. Shnnkargiri. 23 B. 110. 
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and thi‘ ni'»rtto whom tiio balance of mortgage-money is due.ti>' 
As Haiu'i-ji. •! ., ol)M‘t vi‘d : There can be no doubt that if the first mort* 

liinisL-lt' ha^ purehased the mortgaged property, he alone is entitled' 
t I itii' nii)rlgag«.--mune_\. It is also beyond question that, if a stranger, i.6., 

1 [Xfsi.n other tlian ihe mortgagee, becomes the purchaser, and the price 
I’ liil iiy him fully satisfies the amount of the mortgage-debt, the whole of 
th.' niortgage-money should go to him alone, the mortgagee having no longer 
iM\ right to till’ money. But. if such other person had paid only a part 
of til.' debt due to. and ivceivod by. the mortgagee ... I fail to see under 
\\!iat principle of law or equity he would have the right to appropriate any 
•'Um. in excess of tlio amount paid by him. If the appellant’s contention 
is eorroct, such person would bo entitled to the whole of the money paid 
for redemption. As. however, in the case supposed, a part only of the 
dobi due to the first mortgagee had been discharged, the right of the first 
mortgagee to recover the balance due to him would still subsist. When, 
thoreforc, he realizes the amount of the balance, as he is entitled to do, the 
result will be that Iho amount of the same debt will have been recovered 
twic«'Ovcr—a result which' no f’ourt of Justice should countenance or 
sanction. ”(2) 


2657. A person in possession of property is entitled to apply for an 
adjudication under section 332 (o. 21, rr. 100, 101. 103) of the Code as 
against a person put in possession of property under this or rule 3.<*> 

'I’he purchaser 'na 3 ’ claim possession of the title-deeds on payment of 
the purchase-nionej’ and before its distribution,W though the vendor is 
I’utitled to retain his title deeds where he retains any part of the property 
to which they relate.<5) And the mortgagee is not to draw out the purchase- 
money before he has delivered the sale deed duly executed by all the- 
necessary parties, or, in their default, by the Court. An incumbrancer paid 
off out of the proceeds of the sale may be compelled to join, if required, 
in the conveyance, though he is not bound to assign his security to the- 
purchaser.(*) A mortgagee purchasing the mortgaged property is bound to 
pay the arrears of rent due thereon, and he cannot hold the mortgagor liable 
to'reimburso him for the payment so made.^'^^ 


2658. Generally speaking the purchaser cannot acquire a higher in- 
. . tcrosl than his vendor himself had in the property. Conse- 
cription qiiontly where the description of property comprised in a 

nmrtgage or sale certificate granted by Court is wrong 
either in extent or boundaries, and there is evidence as to what the docu¬ 
ment really meant to convey, the mortgagor or vendor cannot set up the 
misdescription against the mortgagee or vendee contrary to what has been 
found to be the real intention of the parties, and a subsequent purchaser 
can claim no better title than his vendor, in the absence of a special coun¬ 
tervailing equity in his favour.^ 


(1) Dip Narain v. Hira Singhs 19 A. 

.>27 ; Wnhid-un~nisM v. Oohardhan^ 22 A. 
455 (459) ; Balden v. Hu-^hiar Singli 

(1895) A.W.N., 45. 

(2) Wahid-un nUsa v, Oobardhan, 22 A. 
453 (459) : Aikman. J.. dUsentiente. ib.y 
p. 4fi9. 

(3) MUhirani v. Sovinuntha^ 24 M. 397 

(4) Fotvler v. Scoti, 25 L.T,, 784. 


(5) Cf. S. 7 Law of Property Amend* 
ment) Act 1024. 

(6) Farrell v. Jru^tn, 2 Moll.. 511 ; Anon^ 
3 Moll., 505, 

(7) Maharani Dasya v. Harendra Lair 
I C.W.N., 458 5 Peary Mohnn v. Sreeram* 
6 C.W.N., 794 ; Manindra v. Jaxcfahir^ 32^ 
a 643. 

(8) Karnam v. Tangatur^ 14 L C. (M.)^ 

686 . 
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2659 Purchase by Co-mortgagor.—Wheix- a murl^;a>'<)f judmiK-iii 
dobtor vvho is inlereslcd in half of iho inurl-a-.-.l ul.l.ins mu assign- 

iiiout. of the decree from the rnorlgagee-deeree-hul.ler. lu- ■.h.-Mld 
be allowed to obtain an order absolute for sale m re-|.ect ot th.- other hall 
ot the property to realize half the decretal iwnouiil as Mgaiiist lus co-judg- 

uu'ut-debtor.t^) 

2660. Mortgagee's Remedy after Sale.—It is noticeable that, while 

rule li enacts that, on the passing of ;i linal .lecree ninler 

(1) Against tHe .. secured by the nioilgage shall be 

mortgagor. deemed to be discharged.'' the consecpienee entailed by a 

mortgage-sale is not stated, though it was f<>rim-rly stated to extiiigmsh the 
security though not the debt. But it is evineni that the sale of the inort- 
-a-cd property has necessarily that effect so far as tlu- uuatgagia- and pur- 
ehlser are concerned, for the latter takes freed from the formers hen 
created by the mortgage in execution of which the sale was made, but it 
has no further effect. And, so far as the mortgagor is concerned, his liabi¬ 
lity may still continue, for. as in the case of a simple mortgage, the 

sale of the property cannot extinguish his pcrsonol s-curity. which remains 

unimpaired so long as the whole debt is not discharged. But. of course, 
if hv the sale of the property, the mortgagee has been fully paid, then in 
tlint'case both the security and the debt would be necessarily extinguished. 
But this is rather liocaus'c the debt has been paid off than that there was 
a sale of the mortgaged piopcrty.<2) it has been sometimes held that a 
tnortf»a<’ce holding two mortgages for the same property, cannot enforce 
his second mortgage by sale of the mortgagor’s other property if. in execu¬ 
tion of his decree on the other mortgage, he has purchased the property 
himself,even though the surplus of the sale-proceeds may have been, 
distributed among other creditors.Such a principle might, and indeed 
would, be applicable in a case of foreclosure where the effect of an order for 
foreclosure would be not only to extinguish the original debt, but also a 
further advance for which the same property was the security.(S) And so 
the purchase, subject to his mortgage by a mortgagee of the mortgaged pro¬ 
perty in execution of another decree may extinguish his own debt(« by 
reason of morgert"^ if it would be to his benefit.W But it would be a rule- 
founded on no intelligible equity to maintain that the mere purchase of the 
mortgaged property by the mortgagee has necessarily the effect of extin¬ 
guishing his debt.(«> For it must depend upon the price paid by him and 
the value of the property which, as it is now held, the mortgagee must bring 
into account in any suit brought upon the mortgage, In this view the 
question, whether the purchase of the mortgaged property by the mortgagee 
has or has not the effect of extinguishing the debt, depends upon the value 
of the property purchased by him and not upon its price. 


(1) Lekhn v. Jai Mul, 3 A. L. J. 66 (5) Bapu v. Ramn. 11 B. 112. 

(S. N.) (^) Ahm^d AH v. Bakar Hus^aifu (18S3) 

(2) Nand Kxshort v. Itaja Hartraj^ A.W.Nm 61. 

20 A. 23 F. 5 Wahid^un-nissa v. Oobar- (7) Khwaja Baksh v. Itnaman, (1886)* 
dhnn. 22 A. 453 (460). A.W.N., 210, but sec s. 101, po^f, and 

(3) Ahmed Ati v. Bakar Hueoirif (1883) Comm. 

A.W.N., 61 ; Khwajah Baksh v. Imaman. (S) Ounitrdra Prosad v. Baijnath^ 31 C. 
(1886) A.W.N., 210; Ballam Das v. Amar 370. 

Rai, 12 A. 527 : Bapu v. Ramji. 11 B. (9) Nand Kishore v. Rnia Haritaj, 20 A. 
112. 23 F.B. 

(4) Ballarn Das v. Amar Raj^ 12 A. 637. 


ITnl' 


TBAXSFKR OF PROPERTY 


2661 


[ 0 . 34, r. 5 

tliinl pnrtit-s thy mortgagee-purchaser has the same 
(2) Against third Other auction-purchaser. So where on pur- 

parties. clinse, his posso^^:^ioll was resisted by a third party on the 

strength of his jirior purchase from the mortgagor which 
"as imknr)uii to the mortgagee. la- was held entitled to sue the stranger iu 
• •|< etm.-nt or tor possession with lihert-y to the defendant to redeem. 

2662. Limitation.—The limiiation applicable to execution of a mort- 
gage-dreree loi- saU- is tliat preserihed in Article 182. Schedule II of the 
i.tinitatiou .\cl.(2) which allows three years calculated from the date of an 
app .e.i ion for execution.(3) Now. since a decree passed under the last rule 
cannot bo regar-lod as the final decree, an application under this rule cannot 
lie construed to be an application in execution. f)n the other hand, since 
the decreo under that rule must be regarded as inchoate till it is made final 
and capable of execution by the final decree under this rule, an application 
to .make the decree for sale final must fall under Article 181 of the Limita¬ 
tion Act,Miough according to the view taken in Calcutta it is subject to 
no hniitatioa <5) But, then, in any case, as soon as the decree is made 
nnai. it will he subject to some limitation, for it is then at all events 
capable of execution. And it has been held by all the Courts that an ap- 
plieation for salt' being a step in execution, is subject to the limitation pres- 
cribed m .\rticle 182 of the Limitation Act, calculated from the date of 
tno application, and not the date on which it is disposed of.t®) Such an 
^application may bo oral, and would bo presumed from the order for sale,^^^ 
On th(> subject of the applicability of Article 182 of the Limitation Act. the 
C ourts at Miiflras(®) and Allahabad^^ have held that am atpplfcation to execute 
a sale-decree is governed by Article 181, and not Article 182. But. as 
observed by the Madras Court, it cannot be laid down as an inflexible nilo 
that nil applications are subject to Article 181. for. as soon as an applica¬ 
tion answers the requii-ements of Article 182. it would be necesarily 
applietl. Thus, for instance, though the decree may not be enforceable at the 
date of the original decree, yet. if. at the date of the appellate decree, it 
becomes enforceable, even the first application for sale ni.ade after the ap¬ 
pellate decree will be governed by Article 182. paragraph 2. and not bv 
Article 181. the time being reckoned from the date of the appellate deere.'.OO' 


(1) Qouri Churn v, Sita^ 14 C.W.Jf. 
346; 5 T. C. 7!0; Badnm Kxtmari v. Hori 
Dnai, 11 I. C. (Cal.) 74. 

(2) Act IX of 1908 ; Tronlokyn ^ath 
Jyot Prokaah. 30 C. 761 (708). In Veu- 
katarazic Chinna^ 24 Sf. 695 (702), the 
•Court refrained from expressing their 
views on the question. 

(3) Tarachand v. Kaainath^ 10 B. 62 ; 
Chunder v. Dhogobutiy. 3 C. 235 ; Troytokya 
Nath V. Jyoti Prokash^ 30 C. 761 ; Prnba* 
.hachnr v. Pattannah^ 2 M. 1. 

(4) Datto V. Shankar^ 38 B. 32 ; followed 

in Amlock Chand v. Snrnt Chunder. 38 C. 
'913 ; Madho Ram v. Nihal Singhs 38 A. 
21 ; Oajadhar Singh v. Kishzn^ 39 A. 691 ; 
Ramjilal v. Karan Singh, 16 A. L. J. 448 ; 
'Thathara v. Krishnammal, 14 194; 

16 I.C., 799. 

(6) Madhab v. Pamela, 37 C. 796 ; 
Mg Pe V. Ma Raw, 4 L- B. R., 83 ; Ahmad 


All V. Maung Tou. 3 Rom. L.R., 142; 

8 I.C., 986; contra Thathara v. Krishnam- 
mil, 14 M.L.T., 191; 16 I.C., 799. Datto 
V. Shankar, 38 B. 32, 

(0) Fakir Muhammad v. Ohulam Httaain, 

1 A. 580, F.B. ; Saroi Kumar t v Jagnt 
Chandra, I C. W. N., 260 ; Troyloky Nath . 
V. Jyoti Prokaah, 30 C. 761. 

(7) An oral application for execution is 
now recocnizM.—O. 21, r. 11, C.P.C. 
(Act V of 1908). Trimhak v. Kashinath, 

22 B. 722 ; Dharafinmma v. i^ubba, 7 M. 
300. 

(8) Rungiah v. Xanjappa, 26 M. 780 
(789). 

(9) Thakur Daa v. Shadi Lai, 8 A. 58; 

Ati Ahmad v. Naziran, 24 A. 542 ; dis* 
tinguishing Chunni Lai v. Hamam Daa, 

20 A, 302 ; Panneahar Lai v. Mohan Lai, 

20 A. 357. 

(10) Rungiah w Nanjappa, 26 M, 780 
789). 
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If the applicatum in qiu-slUm has luon pivt-cnkaj hy anuthnr "‘'‘‘‘f 

in aeconlanco with law for i-xocution. nr tn taUn 'f - 

tion the article applicable will, as a general rule, be 182, ^ 

not Article 181. Sinhlarly, if a notu-e has been issuetj under <». «1 r -2 
i>f the t.’ode, prior to the application m queiitiun. Article ift-. paia;:iai)h (), 

should apply. 

2663 Whether Article 1B2 or Article 181 is applicahU- t<, a particular 
application will depend upon the nature and portion of the . ccrce b' 

be executed and whoOier the application that is made is the first applica¬ 
tion or a subsequent application. The true criterion in detennming whet u r 
\rticlo 18“^ or 181 applies to a particular application is to ascertain whether 
anv one of the six points ..f time speoilied in eoliimii 8 of Article 182 is 
anplicahlo to it and. if none of them is applicable, it is only that Article 

181 will a])ply.f^l Tn this connexion it may be well to add that a decree 
which directs’the sale of mortjiaood property in default of payment of the 
n‘iortg«\ 2 ^o-inouoy due* on i>oforG tlio dutc fixc<l in tne ciccr©^ 

not a decree directing the paynunit of the amount to he niade at a certain 
date within the meaning of paragraph 7. column 8, Article 182. Tf. how¬ 
ever. there is also a personal decree against tlie mortgagor, and the 
application is to execute the decree as such, limitation will run from the 
date of the decree,(2) or from the future dnte<5> whenever the payment 
could be enforced.The starting point for an application to make the 
decree final is the date fixed in the decree for payment; or from the dat(> 
of the appellafe decree if there has been an appeal.(&> 


2664. Title of Auction-purchaser.—The Code of Civil Procedure haa 
effected a rrLaterinl change on the starting point of the purchaser’s title. 
Under the last Code of 1882 the property was declared to vest in the 
purchaser from the date of the certificate of sale and not before but 
under the corresponding provision of the present Code his title dates “ from 
the tirru* when the sale becomes absolute or he obtains the sale 

certificate. Consequently, while under the last Code the purchaser couU 
not claim the rents and profits accruing due before the date of his certi¬ 
ficate.W the purchaser now can claim them as from the date of his sale. 


2665. Appeal. —It was formerly conceded that whether the proceedings 
under this section be regarded as proceedings in continuation of the original 
suit or those in execution, there was an appeal, in the former case, as 
from nn original decree.<8> and in the latter case, under section 244 (cl of 
the Code,<“> An order making or refusing to make a decree absolute were 
thus both appealable.rti) And nn order refusing to set aside a sale might 


(1) Runginh v. Nonjappo. M. 7ft0 
(789); but Art. 181 lias been hold to 
apply only to applications undoi' th#- CoHp 
of Civil Proroduro, ace § 18i8. 

(2) Art. 170, para. 1. Indian Limitation 
Act. 

(3) Ibid.. Art. 182 paia. 7. 

(4) Hangiah v. Naujappn. 2C M. 780 
{7M). 

(6) Gajadhar Singh v. KUhan 30 A. 601 
fon thi« point, dissenting from Modho 
Ram V. Nihal Singh* 38 A- 21) ; Jawnd 
Hujf9ain V- Oenda Singh* 1 P. 444 ; LaUu 
V, Jot Singh. 21 O. 0. 176 ; 37 I. O. 206. 


(6\ S. 31G. 

(71 R. 65. 

(8> Shiam Cal v. Nofhe Lai. 7 T. C. (All.) 
6.5 ; JuagUaJ v, Hul^umchnnd* 0 I.C. (All.) 

2r>. 

(9) Pramatha v. Khetra Mohun. 20 0. 
65!. Sir A. White, C.J., and Moore, J,,. 
dissentienfe in Mallil^arjunadu v. Linga^ 
murli* 25 M. 244, F. B. 

(10) Magan Lai v. Doshi. 25 B. 631 
(6351; Malltkaryunadv v. Lingamurti* 26 
M. 244, F. B. 

(11) Mallikarjunadu v. lAngamurti* 6 
M. 244 (276), F. B. 
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far as it fell within the scope of 
- t f-,M /- h" the Calcutta High cLrt. 

fof t ,. (tlM the question whether or not an order under section 310-A 
one which to appeal or revision under section 622 (of the CodeJ is 

tnirch-.^or hn^ hi '‘fr circumstances of the particular case. Where the 

lii.iihin? the question has been 

procidiiTfnli the Calcutta Court has 

proceedings fell M't>hiili tliat there was no appeal.(2) If the 

will lio fn Koi .««»1 ‘ j however, clear that no separate suit 

debtors application “undcr°‘'sect’^n™io®AT 4 l" “'I,, "‘■’'“““S the judgment. 

.r?he timrir'''""® ‘o accept a deposit tendtavd'"nde'“hara"ction 

uu uit ground that it was made too late.(5) 


hetw?cn®‘t»w'^?,ni'*^'' determining the right to possession of properties as 

diriimd V ^^‘^‘^ution of his own 

of section ‘ 24 ct *pf\i the suit was held to be an order Mithin the meaning 

d T idi hPil ‘^PP^'nlablP. But a similar 

onl(.r madt bttHcen him and one who had purchased the pronertv from 

held as not 

raiJing within that section so as to be appealable. 


An order conhrining or setting aside a sale being (dearly an order 
lolaling to the execution of a decree/?) the question of appeal depends upon 
-the state of the law enacted in the Code of Civil 3>rocedure. under which 
the judgnumt-debtor was not entitled to appeal as against a stranger- 

purchaser from an order refusing to set aside a sale or against either 

purchaser or the deeree-h(Dlder for the restoration of his application for 
setting aside the sale on the ground of .material irregularity, dismissed in 
default.(«) If the case fell under section 312 of the Code, it was however 
elenriy aj>jH*nlable.(^) These questions are not now niorelv of historioal 
interest: for they lend valuable assistance in ascertaining how far the 
present enactment has preser\-ed the antecedent law. and how far it has 
niodifiecl it. There can be no doubt that, so far as regards questions formerly 
appealable under section 244 (r) of the Code, thev are appealable still for 
the cleterirunation of a question under section 47 is now expressly declared 
to be a decree,OO) And so an order setting aside or refusing to set aside 


(1) Kednr Nathv. Xhna Charan, 0 C. \V. 

N. , 57 160) ; followine Chundi Charan v. 
Banhu liehanj. 26 C. 440, F. B. 

(2) Kednr Nath v. Uma Charan, 6 

O. W. N., 57 (60) ; following Bungahiihar 
V. Kednr Nath, 1 C.W.N’., 114; Jogodannnd 
V. Amrita Lai, 22 C. 767, F. B. 

(3) Kripnn/ithv. Barn Lakahmi, 1 C. W. 
N.. 703 ; Srinivnan v. Ayyathorai, 21 M. 
416. 

(4) Damodar v. Vinaya, 26 B. 40. 

(5) Baahiruddin v. Jhori Singh, 19 A. 
140. 

(6) Kaahlnatha v. Uthumanaa, 12 M.L.J. 
B., 1 ; following Moti Lnl v. Mukund 
Singh, 19 A. 477 ; Sariatoula v. Bajkumar, 
27 C. 709 ; Lahahmanan v. Kannamal, 24 
M. 185. 


(7) JI/onmoAtni Daai v. Lakhinaravan, 
28 C. 116 ni8). 

(8) Nigappn v. Gangawa, 10 B. 433 ; 
Jang Bahadur v. Mahadeo, 8 C. W. N., 
160: Raja v. Srinivasa, 11 M. 319. contra 
m Satnt PxUai v. Kriahnaaami, 21 M. 417, 
hut it gives no reason for the view, and 
does not refer to the earlier cases. 

(9) S. 588 (16), Civil Procedure Code 
(as amended by Act VI of 1888, s. 65), 
prior to which appeal was limited to cases 
arising under the first paragraph only. 
Sec now o. 43, r. 1 (J), C.P.C, (Act V of 
1908), i?tiro Soonduree v. Punchooli 24, 
W, R., 225; Sakharatn v, Dhiku^ 11 B, 
603, 

(10) S. 2 (2), Act V of 1908, 
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a sale is appealable as an or<ler/^> subject to the restrictions already set 
out. 


Court i66. 


2667. It has been held by a Full Bench of the Allahabad High Court 

that an ad valorem court-fee is payable on an appeal 
against the final decree made under this rule.t^) as also 
against an order refusing to make it.(J> This view proceeds upon the 
assumed change effected by the transposition of the rule to the Procedure 
Code and the alteration of the designation of what was onct* an " order 
absolute ” into a " final decree.” But these reasons do not justify an od 
luihrem court-fee and in practice a fixed fee of Rs. 10 is levied in the other 
Courts.(h As it is in a simple mortgage including the supplementary 
decree passed under the next rule three decrees are possible, and if appeals 
therefrom were all chargeable with ad valorem court-fees, the num.ber of 
fees leviable would at times parallel the proverbial Kazi’s justice. 


6. When the net proceeds of any such sale arc found 

to be insufficient to pay the amount due to 

R6cov^fy of _ ^ , 

balance due on the plaintiff, if the balance legally recover- 

mortgage. , 

able from the defendant otherwise than out 

of the property sold, the Court may pass a decree for such 
amount. 


SYNOPSIS. 


2M8. AncUogous Law, 

3fi09. Principle, 

2071. Meaning of Worth. 

2075. Case for a sup^ 
pUmeniary Decree. 

2085, Rights under *Sup- 
pUmsniary Decree, 


Paragraphs. 

2080. Limits of the Rule, 

2689. Personal Remedy 
must be within Umita^ 
tion. 

2690, Limitation, 

2095. Costs may he so 
recovered. 


2696. Does the Section 
extend also to charges? 

2698. Order when set 
aside, 

2699. Appeal, 

2700. Court^fee. 


{1)0. r. 1(J). (A) 67. 

(2) Bajrangi v. Afahabir, 35, A. 476, (4) Soh. II, 17 (vi) Coart-Fees 

(VIT of 1S70). 

(3) Mathura Kuar v, Lat Singh, 57 I, C* 


Act 
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2668 Analogous Law.—This rule, which is supplementary to the last, 
was seclioti 0() .,f this Act, and which ran thus;— 

A t ^ proceed.* of any sucli sale are insufficient to pay the amount 

due toi- the nmo being on the inortgrtge, if the balance is legrJly recoverable from the 
ii^ieDdant otherwise than out of tbc property sold* the Court may pass a decree for 
such sum/* 

It may be cotnparod witli form Xo. 109 of plaint given in the old Code 
of Civil Procedure, and App. A, Form X*o. 4o of the new Procedure Code, 
which containc the following prayer with reference to this rule:— 

(2) in ca.se the piocoeda of the sale are found to be insufficient to pay the amount 
due to the plaintiff, then that liberty be reserved lo the plaintiff to apply* for a decree 
for the balance." 

Tile rule was originally taken fiom the Aiuerican law. cnd(’) before it was enacted 
as section 90 of this Act, it was drafted as follows :— 

89. Wlien the net proceeds of any such sale are insufficient to pay the amount due 
for the time being due on the mortgage, the balance, if legally recoverable from the 
defendant otherwi.se than out of the property sold, may be recovei’ed either (if the 
■Court thinks fit) in the same manner as under a decree for money, or by any other 
legal process open to the mortgagee, 

2662. Principle,—ThU rule enables the Court to pass u jiersonul decreo 
only against the mortgagor in addition to a decree upon the mortgage. The 
section is clearly intended to apply only to a mortgage implying an 
unconditional promise to pay currying with it a personal liability justifying 
the passing of u supplementary decree, after the net proceeds of any 
such sale as may have been ordered by the substantive decree prove 
in.sufBcient. Usually the additional relief may be claimed by the mortgagee 
on the execution-sale. A new suit on the same cause of action is clearly 
not authorized bv the rule, as it would be wholly inadmissible under the 
Civil Procedure Code.<« And. if the Legislature had intended to empower 
the mortgagee to claim the relief by virtue of the rule by institiiting a 
second suit, it is <'\i>prehended that the provisions of the Code in bar of a 
second suit would have been expressly saved as they have been in section 
•99. Indeed, in the earlier stages of the Bill a provision was proposed to 
be inserted to the effect that the balance may l>e recovered (if the Court 
think fit) in the same suit in the same manner as under a decree for 
money, or by any other legal process open to the mortgagee. But it 
appears that su.bsoquently this section was i*eenst in its present form without 
any explanation of the change being given.And by the Procedure 
1908, it was transposed to that Code after some verbal alterations, which 
■do not, however, vary it sense. 


2670. As this rule contemplates the making of a supplementary decree 
only in the special case provided for by it. namely, when the net proceeds 
of any sale of the mortgaged property prove insufficient to pay the amount 
due for the time being on the mortgage, it would be inapplicable to a c^e 
where the original decree is a personal one against the mortgagor, under 


(1) Kent’s Comm.. 207, which is cited (3) O. 2 r j. Civil Procedure Code 

in the marginal note to the section m the lAyt \ of l5»08h R-nort 

-DMi (4) Select ronmiittee^s rinal iteporr 

(2) Ram Kishorc Oir v. Snraideo. 1.3 dated 24th January 1882: Maepherson’s 

•O. W. N., 138. "Mortgage f/th Ed.). 
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whicb the mortgagee can iu execulion ]>roceed against an\ property of the 
mortgagor otlier than that comprised iu the ’uortguge. Xo supplementarv 
decree is tlien necessary.A decroc—“ that a certain sum be paid by 
the defendant, and on di‘fa\ilt, tin* decretal debt be realized by sale of 
the property under mortgage, and that the defendant to pay tlie said sum 

—is a doerc-e jn whicli a supplemental decree is unnecessary. <2i (')n the 

»)ther hand, in a decree drawn up i)i the t«*vms of rule 4. a suppliMm'Utjiry 
clecree would be necessary iinder the circumstanci-'^ lu*re spi'cified (5 2680). 

2671. Meaning of Words.— A’e/ i.c.. the amount remain- 

ing due after defraying the expenses of the sale.t^’ titidi s<i!e, i.e.. 

which had been directed tmder tlu‘ previotis rules.t*** I3ul the phrase need 
tiot be construed too literallv. as probably its provisions were intended 
equally to apply to a sale under rule H. It. however, means only all the 
projjerty ordered tn be attltl, and not all the property iHortgnijol . “ .4)»ou»f 

due for the time heintf " means the decretal amount mith cnsfn of the suit 
and subsequent proceedings. “ If Ibr htihinre in legulhi lectiveritbU’ 
otheriviae. etc." : This is possible (i) where the mortgagor has made himself 
personally liable, and (/O where the mortgagee can legally hold him so 
liable, as where his security .is destroyed under the circumstances mentioned 
in section 68. “ Froyn the ilrfendauf- " means mortgagor-defcndant.tS) 

2672. Who may apply. —Primarily, the person entitled to apply for 

a supplementary decree under this rule is the decree holder 
iitiiil obtained a decree for sale. But if in a suit by 

* a puisne mortgagee against the mortgagor and the prior 
mortgagee, a decree is passed by which both the prior and 
the puisne inortcagee are declared entitled to apply for the sale of the 
mortgaged property, both becomes entitled to apply for a personal decree. 
But the rule cannot be availed of by a co-mortgagor redeeming the 
mortgage, since it is a right which is given only to the mortgagee who has 
obtained a flocrco in accordance with the terms of the l.ast rule. The 
assignee of the mortgage decree acq\iires the same right as the mortgagee. 
A puisne mortgagee who has paid off the prior mortgage may so apply.W 
So may a person who is entitled to the right of subrogation, provided he 
is a party to the proceedings or is added thereto. 

2673. The person against whom he can apply is one from whom the 

balance is legally reeoucroble :—words which have been 
construed to mean (a) that the party is personally liable 
for it and (6) that the recovery is within time (§§ 2679, 
2689) Primarilv, the mortgagor is so liable as the executant of mortgages 
providing for or implying n personal covenant.Apart from the mortg.-igor 
the other persons personally liable are those described elsewhere. (§ 2570.) 
The purchaser of the equity of redemption is not personally liable to make 
good any deficiency in the sale on the mortgage subject to which he may 

{\) T>in<t Nath v. Brjoy KrtAhrta, 7 C\ W. ( 140 ). 

N., 744, (C) Thiru Afalat v. EuHtfrn Develop- 

(2) Dina Nath v. Beioy Kri^hno^ 1 C. W. tnent Vor. 3^ 3ft2 ; 42 1. C. 953. 

X., 744. (7) Soo S, 95 Comm. 

(3) r. 4, pnrft. (U. Bahn'lur, 2 O.L.J. 

(\) Sheo Prasad v. Behnri lyiU A. 79 614 : 34 I. C. 46. 

< 82 >, (9) Soo S. 08 Comm. 

(5) Ram Lai v. f^ilehand^ 23 A. 139 


(2) Against 
whom. 
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have jiineha.sed (lie propi rt s. Xor is the puisne mortgagee so liable. The 
lialiilitv it till- lieii <>n the puisoual covenants of his predecessor is now 
liiiuud tu tlie exieiii <it tile assets received by him. But if he has been 
.L:uili\ of aii> wrutiglul act or default a personal liability may be the only 
iiu aus <>i redress available to the mortgagee. 



T'he subject will 
lit >79). 



found fuliv discussed under s. 08 and in the sequel. 

V 


2674. The Court to which the mortgagee mu.st apply under tins 

section is not the Court to wliich his decree has been 
(3) WhsiQ to ti-{insfcrrcd for execiiiioii but the Court which passed the 

salc-decree.d) 


2675, Case for a Supplementary Decree.—Although the rule is so 
worded that it is by no means clear whether for the balance the Court 
is to pass a decree in the same suit or in another suit, it has been held 
both by the Calcutta and the Allahabad High Courts that the decree 
contemplated bv the rule is in fact an order to be obtained in execution ot 
a decree for sale.<2) though it cannot be so regarded for all purposes (§ 2694j. 
Hence it follows that, where the decree made is substantially one under 
the provisions of rule 4. and, moreover, provides for the recovery of the 
balance from the person of the mortgagor, there is no necessity to have 
recourse to the provisions of this rule. It is only when the decree assumes 
the form provided in Form 128 (now App. D, Form 4) of the Code, which 
does not expressly give the mortgagee any right against any other property 
or the person of the judgment-debtor that it becomes necessary for him to 
apnlv under the section for a decree or order for the balnnce.(3) An 
application made under this rule and struck off in default cannot, aficordmg 
to the view taken in Calcutta, be revived, for. if the proceeding under this 
rule is a proceeding in suit, it follows that a fresh application would be 
uncle, “otion 103 (o. 9, r. 9) of the Code.!*) But. such ou 
exceptioniil provision of law. could scai-cely be regarded as faJlmg strictly 
within the proccdui-e of the Code. Of eourse the order passed under this 
rule is designated a deeree, but that is hv itself no reason for holding that 
the application which precedes it is neecssaril.v that plaint: it is 
the nature of a posCdecretal application for execution than an application 
in the mortgage-suit.(8) 


<11 Thiru Malai v. EtiHerii Development 
Cor., 33 M. L. J. 382 ; 42 T. C. 0.53 ; 

Mndhoonal v. Mhd. Zakorio. (1916), P.W. 
R.. 75 ; 32 I. C. 820. 

(2) Sonnlun Sh<ih v. AU Sewax Khnn, 
H) C. 423; Bunseedhur v. Bujnl AU, ib., 
540; Liltn Tirhini Sfihai v. Lnlla Hurrak 
Snrnin. 21 C. 26 : Jtni v. Bhagnul 

Prasad. 13.A. 356 ; Bntnl: Xuth v. Pitamher, 
■ib.. 360 : Mas iheb Znmon Khan v. Jnmjal- 
al'lnh. 14 .\. 513; Lnlji v. Barber. \5 A. 
33): Shea Charan v. LoUi Mai. 18 A. 
371 : Rum Suntp v. GhanratU. 21 A. 453 ; 
MnUiknrjiinadu v, Lmgamiirli. 25 M. 244 


(287), F. B.. contra in Ramdayal v. Mohd. 
Ohose, 1 N. L. B., 143. 

(3) Lnlla Tirhini Sahai v. Lalla Hurrak 
Xarain. 21 C. 26 <281 ; Situ Nath v. Madan 
Mohan. 23 C.W.N. 024. 53 T. C. 904; 
Prriasaini v. Muihia 38 M. 677 : Xnrayana 
v. Singaraveloo. 42 I.C. (M) 2S2. 

(4) Ramdayal v. Mohd. Ghose. 1 X.L.B-. 

I (3 ; following Rai Singh v. Parmanand, 

II A. 46S ; Muaaheh Zamnix v. Inayat-ul-lah 
14 A 513. 

(5) Ram Sarup v. Ghaiirani, 21 A. 4o3 ; 
Mallikarjunadu v. Lingamurti. 25 M. 24 
(287), F. B. 
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It is not within tbo coinprtiiUH- -.1' tin- inort^'^'**- 
validity of tho pivvious sah' m answer i>' the inoil^.u- ■ 1 I 

this rule.t^' 

2676. In ordiT to make the remedv here provided 

sarv that the mort-aj-ed properts ^la.n d h.m ' ’ ' ^ 

(1) Previous sale exhausle<lt2‘ hy the pers..n l. it 

necessary. ,iie ruh-.t^' ]tut lln^ I? . m 

not the invariahle 'mar ri>eiise and delaN 

property may be worlhle^s< ox • ./tl... r<u\r\ in;iv T>ass a drcrt i 

out of proportion to its value: , p., ^al^. Such uould 

-over even though the inorlgagee has • .!,Ku.ia to a i)n<^r chan ** or 

be the case where the property is found o ^ J . dist-x-etion iu passing 
of a disputed claim iu which case the court nmII he wilful 

. decj over if the 

the dec.. 

of the iudgment-debtor.sold a portion of the propel t:\ ^ j 

same being notified to the Court 

remaining property was then sold by auction, it was held that , 

of this rL had been duly complied with so as 

decree being passed, it being immaterial whethci tlu I' |, ^ 'j which 

auction or private sale.(« The same view was hold in another case in uh ci^ 

certain railway shares, in respect of '^h'^h a Fnid-md <’* 'I'he 

rule 4, were, by consent of parties, sold through bvukeis in 

rule does not apply where the mortgaged properly has " v • • 

decree held bi/ sonic other pernon.^^'* .\gain. a decree under this * 
passed only after the sale of the whole of the n.orlgage.l property is found to 
be insufficient to satisfy the mortgagee’s chum.<*> In short, ^ ’ 

enable the mortgagee to avail himself of the rule, it must ,.'i 

(i) the mortgaged property has been sold. (lO proceeds o ^'1 ‘ 

are insufficient and (iU) that the balance is personally recoverable from tho 
mortgagor or his other property.<«> If these conditions are fulfilled, it is not 
material that the mortgagee had failed to sue for the personal remedy. 


(1) Durga v. Bhaguntn DoSf 1 A.T^.J. 
4Sfl ; Parbali v, Gohin<7a, 4 C* L. J.* 246 
(253, 254). 

(2) Sxtrio Kumar v. Promod Sundortf 
17C. W.N., 1039 ; 20 I. C, 829 ; linma- 
ranjan v. Indra Narayant 33 C. ^90 
the second point decided in this onse 
Viz, ihftt a supplementary decree <*ftn 
only he passed njter exhausting hy 
sale the mortgaged property was over* 
ruled by the Privy Council in Jenna Baku 
V. PnrmfJthwar, 47 C. 370, 374 (P.C.) es to 
which see p<M<; Arunachetav. Venkntarama 
38 M.L.J. 93; 61 l.C. 34; Mhd. Hueatn 
V. Amar Chand, 10 O.C. 238 ; 21 l.C. 2M. 

(3) Jogemaya v. Baidyanath, 40 C-* 
245; Satish Ranjan v. Mercantile Bank, 
46 C. 70 ; Stirjo Kumar v. Promod Bun- 
dart, 17 C.W.N. 1039 ; 20 I. C. 8 9 Kar¬ 
bari V. Nula Singh, 42 A 619 ; Behan Lul v. 
BietMhar, 0 AX.J. 609; 14 l.C. 691. 

f4) Shea Prasad v. Behan LaJ, 25 A. 


7ft; OhaftiT Hasan V. Kifayatullah, 28 A. 
in • Shea Din v. Bkowani Bahsh, 14 O.C. 
02 ; ft I. C. 752. 

f6) Satish Ranjan v. Mercantile Bai*k\ 
45 C. 702. 

(0) X!dit Karain v. Bapar Sajjia, 2 A. L. 
J. 353 ; Jagadhar v. .4HiVjnor Bank. 28 A. 
000 : c/. s. 305, Civil ProcoeJuro Coefo. 

(7) Oajadhur v. Bank, 28 A. 

000 . 

(8) MuhattifnadAkhar v. Afunski Rum, 
(I8ftft)» A. W. N., 20S : lollowod in Badri 
Das V. Inuyet Khon, 22 A. 404. 

(9) Badri Das v. Innyet Khan, 22 A. 
404 ; Musaheh v. Inayet-uUah, 14 A. 513 ; 
Bunstedhur v. Sujaat, 16 C. 540. 

(10) Puma Chandra v. Bodha Nath. .33 O. 

837: Dinabandbu Mathuda, 10 C.T...T. 
318: 17 I.C., 203; Surjn Kumar v. Pro- 
mada 17, C.W.N 103ft ; 20 I. C.. 820 ; 

Komandur v. Kcnnumluff (1913) M.W.N., 
130; 17 l.C. 244, 
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indeed, Iki-, been held in Allahaba/1, every suit on a mortgage containing 
an express or iitiplieil covenant to pay the mortgagc-inoney otherwise than 
oiil <>t ihe uii-rtgage<i propi iTy must (>6 n-garded as impliedly, if not expressly, 
a suit claiining such relief, tlie point being that the plaintiff, instead of being 
oldiged to include a prayer for sucli relief in the plaint, may wait until it 
appears that tlic sale-proceeds are insufficient, and then make the prayer in 
an a|)plicatiiiii under this ruh-. A mortgagee, holding a simple mortgage by 
which ccrtaiii imtnoveabli- property was mortgaged, sued for and obtained 
a decree for sale of part only of the mortgaged property. Such portion 
having been sold, and the net proceeds of the sale having proved insufficient 
to satisfy the mortgage-debt, the decree-holder applied for a decree under 
this section against the unhypothecated property of the mortgagor.(i) It was 
held that, whether rightly or WTongly. the original decree having been in 
tact passed fer sale of a part only of the mortgaged pi*opi*rty. and the sale 
of that part having realized an amount not sufficient to satisfy the mort¬ 
gage-debt. there was, under the circumstances, no objection to the mortgagee 
obtaining a decree under this section.(2) Similarly, where the Court 
erroneously <lecrees sale of only a portion of the mortgaged property under 
J'ulc 4. that order is final and cannot be questioned under this rule; 
consequently, the inortgugee-dccroe-holder is entitled to a decree under this 
rule as soon as he lias sold the property, the sale of which was decreed, 
though it may not be all the property mortgaged.So again, where the 
property mortgaged was the nialikana rights in a zemindari. but the decree 
erroneously passe<l was for sale of the zemindari itself, the mortgagor could 
not point to the mistake to defeat the mortgagee proceeding under this rule.t^ 
Hut, where, in a suit instituted against a Hindu father without joining his 
son, the moi*tgagee obtained a decree, and the son afterwards obtained a 
declaration exonerating his share from the sale, the mortgagee was held 
disentitled to procc-ed under this rule without first suing the son and bringing 
his share to salo.ts* The Court has no jurisdiction to accede to the mort¬ 
gagee’s application for an order to be allowed to execute the mortgage 
decree as a money decree by attachment of some other property, or for the 
passing of a' supplemental^ decree for the purpose, but at the same time 
reserving his rights under the mortgage decree, on his giving an undertaking 
not to take any steps as against the mortgaged property till b.e has 
exhausted the' other property. 


2677. It would seem that a mortgagee may well relinquish his claim 

to a part of the property, but he does not thereby forfeit 
(2) Relinquish- right under this rule. “ For example, that a portion 
ment Inunaterlal. property was heavily incumbered; it might also 

be that the mortgagor’s title to a portion of the property was in dispute; in 
either of these cases the result of endeavouring to sell the portion so incum- 
bored, or the portion, the title to which was in disputo, might entail heavy 


(1) Fiadrimnn v. Itoj'i Ttanu (1899) 
A.W.N.. 22 : Muf^aheb Znman v. 

14 A, ; Baffe^^hi v. Aluhammod 
Xnffi, 15 A. 5Sl : v. Ktdftf* 

Xrtfh. 20 A. ; ChntMr Mai \\ Thakuri, 
A.W.N., 138. 

;'2) Shea Pr<u*tad v. B^hari Lat^ 25 A. 
70 : 0?iafur Hasan v. Mhd. Ki/ayatuUah, 
28 A. 19 ; Sham ,Sund^r v, Oanssh Prasad, 
:i A.t.-J., 463. 


(3) Ohafur Hasan v. Mhd, Kifayatulfah, 
28 A. 19; Sheo Prasad v. Rehari Lai, 
25 A. 79 (82). 

(4) Sham Sunrhtr v. Prasad^ 28 A* 

674. 

(5) Kalyan v. Duarka Prasad, 2 A.T^.J- 
20 (S.N.V 

(6) Sarjfi Kumar v, Pramoda, 17 C.W.N. 
1039: 20 I.C. 829. 


OHDER XXXIV. O.P.C. 


17U1 


o. 34, r. 6] 


expenses iiiul prolracU-il litigation. 'rin-rofoiv. ihore s<-ruis uo i\.us.uuablc 
objection viudcr those oirounislanuos tt) the aliaiiH''innoiit l>\ a niorlgagoo of 
his cluiin in respect of a part of liis seenrily. auil to liis seeking relief by 
sale of the renuiining portion.In auoilu-r ease a mortgagee held a decree 
for u sale and an order absoluti' for sale of the property comprise<l in his 
mortgage. Before, however, the sale could be carried out, a third person 
succeeded in establishing his title t<i onedialf of the pro[n-rty mortgaged. 
The decree-holder bronglil l<i sale the remaining half ot th*‘ )>ropcrt^S eo\er>-(l 
by his decree. b\it the jimoimt ri‘ali/e<l pn>ved insnlUeieiit to satisjy the 
mortgage-debt. It was held that, vnnler sueh eircmiislanees. tla rr was no 
bar to tlu* decree-holder obtaining a decree over against the imliypothccated 
property of the mortgagor un<ler thi'* rule.'^* Inilectl. it is not cv.n in 
every case indispensable that’a saK* should pn eedr an :i)»plicaiii>ii under tliis 
rule though llie words such sale ” woidd s<-em to lavour that eonstrindioii. 
But it is conceivable that, after a doeree innler rule I. a sal*- may !"• 
rendered isnpossible or ineffectual, and in whieb casi- tin- mortgagee nui\ 
legitimately invoke the ai*l of this ruli-.t^* It i** llu'ii not neecs-ary to '•'■II 
the whole of the mortgage*! pn.)p*‘rly befon- tin- movigagi-e eoulil apply under 
this rnle.(^> B\ii though it Is so, mortgagee <annot capriciously n-fus.* 
to dispose of all the availalih* mortgaged })ropcrly, and file an applieatiiai 
under this rule. Tor. wlu-n il is sai*l that he neeil n*it exhaust the mort¬ 
gaged ]jroperty before applying under tins provision, what is meant is. that 
he need not take tin- nnneci-ssary risk in waiting to (lispose of tlu- tiujrtgaged 
property. If. tlwrefore, he gives up a portion of the in-opcrty without 
sufficient cause, the mortgagor w*)ul<l not b** jnstiHed in resisting liis appli¬ 
cation on that ground. But tlu- Calcutta High Court, has held that the 
mortgagee cannot relinquisli a i>ortLon «>f the moi'tgaged [noperty to the detri¬ 
ment of the mortgagor so as to imjiose upon him a personal liability to wliich 
otherwise he would not b*- subject.'Phis view proceeds upon litoral con¬ 
struction of the preceding rule which, however, contemplates only a sale of 
the whole or a sufficient part of fhe mortgaged property. 


Again, where the mortgaged properly was itself non-oxistont, the mort¬ 
gagee could not invoke the aid of this rule, since if there was no property 
at all that could have been sold reached in tlu* suit, the sale-decree passed 
would Ik*, illusory, and the Court would not then pass a supph'mentary 
decree to make good this defect.As Knox, J., remarked; “ Th** remedy 
given hy section 00 is an extraordinary remedy, and must, llu’refore. be 
applied with great care and jealousy. 


2678. But. whore the mortgage** sued and obtained a decree on his 
(8) When no mortgage, sind il afterwards appeared that the property 

mortgaged did not belong to the mortgagor, he was held 
precluded from bringrng another suit for recovery of the money.(8) Tn 


{\) Per Stunley C. •!.* on<l Hurkitt, 
in ^'^€0 Prasnd v. Behari Sii A. 70 

(82) • Kedar Nath v, Ofuindumal, A. 
25 ; Ohafur v. Mhd, Kifa^duUah, 2^ A. 
1ft; Pirhhu v. Amir Sinph^ 20 A. SOO; 
Zaiim Oir v. Rum Charan^ 10 A. 02ft ; 
Shanmuga v, Raman 17 M. 300 

(314, 316.) 

(2) Ktdar Nath v. Outndu MiU 20 A. 
25 ; difltingniBlnnf; Mvhammad v. Muu^hi 

Ram, (189ft).N., 208; Badri Das v, 

Inayat Khan^ 22 A. 404. 


(3) Oulum Ahhai< v. IJrijbhau^ 1 N.L. 
R.. 3ft. 

(4) Ghajar Husftnn v. Mhd, KifayatuUah 
28 A. 10 ; Pirhhu v. Boldeo, 2ft A. 360. 

(5) Ramravjan v. Ttidra Narain^ 23 C. 
800 ; dissenting from Shea Prasad v. Be- 
hftri LaK 25 A. 70. 

(6) Pirbhu v. Baldeo, 20 A, 200. 

(7) 76. 

(8) T^khsmara v. Krishuiah, 14 M.L.ff.. 
4S0. 
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f'Uch a case, uf cmirM.-. a decree under this section is out of the question. 

it is beloie the preliminary decree is made linaK^) or any attempt is 
iinuic to soil the mortgaged property(2) or an attempt being made it is 
' .i|nici(nisly abandoned.The same r*esult would ensue if the mortgagor 
bad in) figi)t to mortgage the property as if the property be untransfer- 
So where the mortgagee suffered a third party to sell the property 
111 eoJIusicjii witli him. he was held no longer entitled to apply for a decree 
'•vcr under this ruic.<®> It should be remembered that the remedy given 
l>\ tills rule is within the discretion of the Court. It may give or refuse it. 

2679. I he section originally provided that a decree over may be passed 
_ h t amount due for the time being on the mort- 

amount ° decree ^ ”—words which engendered some ambiguity in 

giveo, consequence of which the present rule amends the clause 

confining the decree over to realization of a sum only 
sulHcieut ■* to pay the amount due to the plaintiff.” It will be observed 
that the amount so due need not be the subject of a decree. A decree 
ordering that the defendant do pay a surn named within a certain time, and 
that in default certain mortgaged property be sold, is one which is capable 
of execution against the other property of the other defendant, although 
there may be n direction in such decree that the defendants are not per- 
sonally liable for the decree.So the Privy Council upheld a combined 
decree \vhich contained a direction that if the nett proceeds of the sale were 
found insufficient the balance should be paid.(’’> Such a decree might be 
added in appeal.W But, where a puisne mortgagee of certain property 
sued the prior mortgagees for redemption, a decree was passed for redemp¬ 
tion or sale. The puisne mortgagee having failed to pay the amount 
decreed, the property was sold, but it failed to realize the amount due to the 
prior mortgagees, whereupon the latter sought fo put in force the provisions 
of this section, but the Court refused to act on the ground that the puisne 
mortgagoo was not personally liable.So far the change of phraseology is 
inimatcrinl. But the use of the phrase. ” due on the mortgage,” was 
calculated to create difficulty, and, at any rate, it was held in Allahabad 
that the word ‘ mortgage ’ though used in the singular, could not be relied 
upon as restrictive, and that it included plurality of mortgages.ri'*) So, 
where a puisne mortgagee of property, upon which there existed several 
[irior incunibi'ancos, obtained a decree for sale after redemption of the prior 
incvimbrances, it was hold that th'- puisne mortgagee could resort to this 
section, obtain a decree for sale of the mortgagor’s property sufficient to 
realize, not only the amount of his own mortgage, but also the sum paid by 
liim to redeem the prior incumbrances, since this amount was also due for 


(1) Jogemnya v. Baidyanath 46 0. 245. 

(2) Darbari Lai v. Mula Singh, 42 A. 
510 ; Jogemayn v. Baidyanath 46 C. 245 ; 
Sntisk Ranjan v. Mercantile Bank, 4.5 C. 
702 ; contra Ram Rngbubir v. Zmami 
Regum, U O.C. 217 ; 9 I.C. 403. 

(3) Manil Kam.oji v. Chodimalla, .3 M. 

L.J., 335 : Varadinh v. Raja Kumera, 20 
^r.L.J. 83, 21 I.O. 782; Periasami v, 

Mnthin Chc/tiar. 38 JT. 677. 

(4) Pirhhu Nnrain v. Amir Sii}gh, 20 
A. 260 ; Beh-iri Lai, v. Rnshe.^har, 9 A.L.J. 
.569 ; l l I.C. nOl ; Rakkat Chandra v. 
Sidki Nath, (1919) Pat. 390; .53 I.C. 
922. 


(5) Shyamlal v. Sheobnransingh, 20 I. C. 
(A) 320. 

(6) Mvtann e. Kumarnf>nmi, 1“ M.h.J., 

6. 

(7) Jenna Bahti v. Panne.Jurar, 47 C. 
370 (374) P.C. contra Dinahandhu v. 
Ma^huda, 10 C.L.J.. 318; 17 J.C. 263; 
Ramrnnjan v. Indra Narain. 3.3 C. 890 ; 
Mnhnnuiya v. Ram Khehnran. 15 C.L.J., 
084 ; 15 I.C. 911. 

(8) Ai^karan v. Oobnrilhnn 26 O.W.N., 
318 ; (1922) O. 52. 

(9) Mata Ambar v. SriJhar, 26 A. 507. 

(10) All Jan V. Mariam flibi.Hi A. 93 
(95). 
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Uie tiuK' l)oing uu thy morlgugt's against ilw mortgagor. This yonslriiftion 
of the clause was questioned in the last edition of this work/^J but the 
AUahabiul Court arrived at the sanie conclusion by a dillerent train of 
reasoning. Referring to section (>o, they held that, inasmuch as the mort¬ 
gagor is deemed to contract with a puisne mortgagee that he will [)ay the 
interest and principal due on the prior iucuiubrauces.t^) his mortgage- 
security is a security, not merely for the principal sum and iutyrcsi advanced 
by the puisne mortgagee, but also a security in respect of any loss which 
the puisne mortgagee may sustain by reason of the breach of the implied 
covenants. And this being the case, the puisne mortgagee, having Ijcen 
obliged to pay off the prior incumbrances, became entitled to the amount 
w hich, he has been obliged to pay of! in addition to the principal svmi due 
to him on his own mortgage.It is apprehended that the effect of the 
amendment is to restrict the decree over to I'calization of only such amount 
as is sufficient to discharge the amount of the de.u'ee ae distinct froni any 
>)ther amount to which the plaintiff may be equitably entitled, but which 
was not covered by the decree. Tu this view the word '* due ” must be 
understood tt> mcaiv “ due ” under the decree for the satisfaction of which 
the supplementary proceedings under the rule were instituted. Again, 
since a decree can be made under this rvde only for a balance legally 
recoverable from the defendant, no decree is possible even though thie 
amount may be due but is not personally recoverable from the defendant. 
So V lu re the mortgagor sold his i-quity of redemption and left a part of 
the [)urchase-monoy with the purchaser for payment to the mortgagee whom 
he (ailed to do. whereupon the mortgagee sued on the mortgage and brought 
the property to sale; hut it did not satisfy his decree, he applied for a 
decree under this ruU- to realize his balance from the purchaser; but the 
(.'curt held that thert* was no privity of contract between the mortgagee and 
IbiC ]>urcbaser and that, therefore, the balance was not Icgallj' recoverable 
from him under this rule.t**) or by a separate suit.(5) A purchaser of the 
• equity of redemption is not personally liable to pay off the incumbrance 
subject to which he has purchased. He cannot, therefore, be proceeded 


against under this rule.t®> 


(6) InstalmenU 
allowable. 


2680. As the su[ii)i«-mentary decree is one for per- 
s<»ual recovery the Court may decree the amount as payable 
bv instalments. 


2681 It may be added that a party cannot bo refused a relief under 

this rule on the mere ground of delay or hardship to the 
(6) No bar by defendant.(®> Nor is the plea of ren judicata any answer 
res Judicata. application under this rule, it being immaterial 

wdicther the plaintiff had or had not claimed the subsequent relief originally 
in his suit, provided that it had not been allowed or disallowed by the Court, 


(1) 2 Law of Trnn'ifer (2ti(l Kcl.) § Will. 

(2) .S. ar. (e). 

All ./«*( V. Mariam liihi. 2(* A. llS 
(94. 95). 

(4) .famutulafi v. Ham A alar. 34 A. 
03 P. C. affirming 0..-t. 31 .\. 352: Tarn- 
choud V. Hrojo Oopnl, 17 C'.W.X., 457 : 
18 I. C. 747. 

(5) Janina v. Ham Aular. 38 A. 

2(19. 


(0) Tarmhand V. Hrojo Copal, 17 C.W. 
4.57 : 18 T. f’. 747 ; Dalip ^arain v. 
cfiait Saraiu. 1(1 C.L.J. 35M ; 17 I. 0. 
927 ; Venufiopf'la v. Padmanabha, 29 M.L. 
•T.. 120 ; 3() I. C. 188 ; Srinivasa v. Kunda‘ 
mramif. 20 M.L..!. 375; 23 I. C. 544. 

(7) Hid/iu V. Sifdhur;/, 15 C.tV.N,, 1088. 

(8) Miller V. Di'jnmbari. (1890) A. W 
y.. 142. 
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since the lime for adjudication on the claim for the subsequent relief does 
not arise until (he decree under rule 4 is exhausted.But the case would 
of course. l>e otherwise if the claim for personal decree had been negatived 
<iu the ”iuuiid of non-liability, either in the main suit or in any previous 
liiiLiatioii hetueen the parties.^ 2 ) _.y previous I'efusal of the application ou 

the ground that it was premature does not stand in the way of another 
iip|dicati(jn. A decree under this rule may be made to supplement an in- 
(•omplete decree passed under rule 4 ;(3) but no order can be passed under 
this rule which would have the effect of assailing the decree made under 
that riile.t'*) For instance, if. in a mortgage with a personal covenant, the 
tlecree passed is only in the terms of rule, an additional decree may be 
passotl under this section by adding thereto approjjriate words, such as the 
iollowitig:—“ If the proceeds of the sale shall not ]x' sufficient to satisfy 
the decree, the defendant shall personally pay the amount of the deficiency, 
and tliat the same may be recovered by sale of any other property of the 
defendant.” Tliis suggestion made in the previous editions of this workt®^ 
Inis since been carried out. the clause suggested being now made a part 
of the preliminary decree passed under rule 4.^^^ It was, however, formerly 
held in CalcuttaC^) and Bom.buy(®> that such a decree would be contrary to 
the procedure prescribed by the Act, but according to tlic Allahabad Court, 
it was held to be unobjectionable.The amendment has then the effect 
of ovi'iTuling the precedents of the two first mentioned High Courts and re- 
the vie\v taken in Allahabad. Such a decree looks simple enough, 
ay at times raise knotty points for solution, and which will have 
to bo presently considered. There can be no doubt that property affected 
by a docroc passed under this section, and not forming n part of the mort- 
gaged property, must be attached before its sale. In this respect property 
comprised in a decree passed under the preceding rules differs from that 
ordered to be sold tmcler these provisions. A decree pn.ssed under this rule 
must then be executed in the ordinary manner as n money-decree. 


affirming the 
but it m 


2682. decree under this rule must be made in the same suit in 

which the decree for sale was passed. No fresh suit is 
(7) Combined necessary.And an order under this rule 4 was held to 

be unnecessary if a decree made under rule 4 expressly 
provides for realization of the debt from the mortgagor's 
other property, should the mortgaged property not realize sufficient to satisfy 


(1) XJilam I^hlolc v. Sam Narayanf 2S A. 
365 ; overruling UUam Ishlok v, Phulman^ 
2 A. Tj. 379 ; distinguialuog MuSxiheb 
Zaman v. Inayat^ul4ah, 14 A. 613; fol¬ 
lowing Digambari v. Debaya^ (1390) A, W. 
N., 142 ; but see contra t^ourendra Mohan 
V. Hart Prasad, 5 P. 135 (152, 153) P.C. 
in which tht> language of the rule giving 
a new cause of a action was (submitted) 
overlooked. 

f2) UUatn Ishlok v. Sam XarayaHy 28 A, 
305 ; overruling Uttam Ishlok v, PAufman, 
2 A, L. J., 397. 

(3) Kanak Mai v. Sheo Pershad, 13 C. P. 
L. R., 110 (112). 

(4) (hdam Abas v. Brijbhan, 1 N. L. R., 


39 (43). 

(5) 2 Law of Transfer (2nd Ed.). § 1465. 

(6) App. D. Form No. 4 C.P.C. (Act V 
of 1008.) 

(7) Chfintii Chnran v. Ambika Charan, 
31 C. 792 (796). 

(8) Dtimodnr v. Vi/nnku, 31 B. 244 (248). 

(9) Jaduiiath v. Jagmohan, 25 A. 541. 

(10) Gopal Das v. AH Muhammad, 10 
A. 632. 

(11) Sonalan v. Alt ^Jewaz, 16 C. 423 
(425): LaUa Tirkini Sahai v. Lalla Hurrak 
Narain, 21 C. 26 (28); Raj Singh v. 
Parmanand, 11 A. 486 ( 48 S) i Ramdayal 
V. Mh-i. Ghuosc, 1 N. L. R., 143. 
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thf decretal uinoiail.i‘» The legality of this course was doubted in some 
casest2) iu \vbich it was held that the time for passing a decree under this 
rule arrives only after '■ the nett proceeds of such sale are found to be 
insulheient *’ and nut before. Adverting to this the Privy Coiiueil said: — 

■■ Tile appellants contend that the opening words establish a condition pre¬ 
cedent to the power of decreeing payment of the balance, that the mort¬ 
gaged property must first be sohl and found iusuihcicut to satisfy the debt, 
ills admittedly a strict ami technical construction of the statute and iD.e 
for which no reason can be assigned, and from which no advantage can 
possibly be derived by any mortgagt>r. It would be unfortunate if the 

statute by its terms rendered necessary the adoption of this construction.■■<3> 
Ho the Privy Council upheld a coinhine*! ilecvee which contained a direction 
that if the nett proceeds of tlu' sale were found insufticieut the balance 
should be paid.<^> Such a decree might be added in appeal.In 
such a case, since it is immaterial that an application under this 

rule should be made, so it is equally immaterial that an application under 
it was made and rejecteil.t^^ 'I'he Court cannot nduse to make an order 
under this rule simply because no j)rovision is made for it in the decree for 
sale.<’> Nor is it always necessary that the nmrtgagee shall exhaust the 
mortgaged property before he could jait in force this ndo, Ordinarily, no 
do\ibt, "this should* he the case, and it would he in accordance with the 

direction of the decree. Rut it is by no means an invariable rule, for there 

lujjy be cases in which the attempt -.n the part of the mortgagee to bring 
the inortgagcd-property to sale may involve him in costly litigation. The 
direction "is” binding only so far as it does not compel him to invade the 
ri'dits of third parties who were not i>inties to the decree.If. for example, 
the mortgagee can show that a portion of the mortgaged property not brought 
to sale belongs to the mortgagor’s divided brother, the Covirt would 
not compel hln^ to attack that title before proceeding against the mort- 
gagor s other property.On the other hand, it is, of course, entirely in 
The oi)tion of the mortgagee to avail himself of the provisions of this rule, 
and lie cannot be compelled to resort to them before preferring any other 
reinedv. So. where, after the mortgage, a portion of the mortgaged pro¬ 
perty was sold to a third party, and the mortgagee sued both the mortgagor 
and f>»n(liaser for sale of the mortgaged property, but the suit against the 


(1) Jtnutt Baku v. Purme/^httar, 47 C* 
370 P- C.; 3^^ M. ^77 : Bulftk Kaih 
V. Pitamh^.r, 13 A. 36<J : Saflho Sinah 
V. TAe Ma}uir<iUth of Benares 20 A. 12; 
BUhtAhur V. Dthi BnkAh, 17 O.C. 153 ; 
25 I.C. 121 ; LnVo Tirhtni Snhni v. LttUtt 
Hnrrak^ 21 C. 2^^ (28) ; Perioftntm v. 
Muthia, 15 M. L. T. 232; 23 T. C. 515: 
Kumar Vrnkofa v. 27 M. T,. .T. 

25 : 24 T. C. 105 : Cherurntoh v. Theyt/atnfh, 
(1014) M. W, N. 407 ; 25 T. C. 50; Periu- 
Aami V. Muthuo^ M. 38, 077. Kfinri/tAtrami 
V. Kuppa Mofypon, 43 M. 421, 282 : Naro^ 
ynna v. Sin(faratfrlu, 33 M. L. J.. 542; 42 
T. O, 282: Oharuvaloth v. Thetp/aMh^ 
(1914) MAV.N., 407; 25 I.C. 50; Deputy 
CotnmiAmcner v. »Sant Bnkfih, 18 O.C. 55; 
27 I.C. 72: Hisheshar v. 'Dehi Baksh, 
17 O.C, 152; 25 I.C. 121 ; ToUtl Dob v. 
Uiumn, 4 S.L.R.. 244; 10 I.C. 975. 

(2) Ramranjan v. Indra Narain, 33 


C, 800 ; Mahamo^fft v. liain Khelawant 16 
r.L.J. 084 ; 15 T.r\ 011. 

(3) Jenna Baku v. ParmeAhwar, 47 C. 370 
(3741 P.C. ; •^heo Prasad v. Behari Lai, 
25 A. 79 ronfrn Ramranjan v. Tndra 
XarniiK 33 C. 800 ; (dcomed overruled) ; 
Chnnd Mali v. Kr/skftaji^ 50 C. 713. 

(4) Jenna Bahu v. Parmeshtvnr, 47 C. 
370, (374) P.CV: ronfra Dinabandhu v, 
Mashada. 10 CX.J. 318; 17 I.C. 203. 

(5) Anl'aran v. Oohardhan, 20 C.W.N,, 
318 : (1922) C. 52. 

(0) Sadho Rin<ih v. The Maharajah of 
Benares^ 20 A. 12. But deo Damodar v. 
Vyanku, 31 B. 244. 

(7) Sonatun v. Alt Newaz, 10 C. 423 ; 
Musaheb v. Inayfii^ulJah, 14 A, 513; Malta 
V. Naehippa. 5 M. 7.. 3. 294. 

(S) Skanmvga v. Ramanathan, 17 M. 
309 (315). 

(9) IbuL. p. 315. 
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purcliiiM'i- (Ii>iiii>sc<l IIS in’i'iiiaturo. il was held open to the mortgagee 

to -.1 fresh suit njininst the jnirchnser if, on sale of the property 

pr« vinii-I\ .leere<'<l, liis mortgage-debt was not satisfied. 

2683. .\ii application made tinder this rule and struck off in default 
eamicjt. it is said. < 2 ) be revivi-d. for. if a proceeding under this section be 
reganleil, as it has been, in Calcutta, as a proceeding in suit, it is clear 
that, a fi'i-sh application would be barred under the provisions of section 103 
(now o. P. r. P). tiiough, of course in such a case an application for restora¬ 
tion of ihe original application would lie. 


2684. 

(8) Sale without 


It has been liild in Calcutta that, where the executing Court was 
eompeteiit to pass a decree under this section, but, witluait 
decree passing a decree, it proceeded to attach and order the sale 

of the mortgagor’s other projierty in accordance with tlie 
mortgagor's application for i-xecution. and the mortgagor, notwithstandiJig 
the ser\ ice of notice upon him. raised no objection to the execution, he was 
estopped, from afterwards urging th^* j)lea upon a fresh application. In 
such a cas(‘ the onler «>f the t'ourt allowing execution to proceed against 
other properties of tlie judgmi'iit-deblor shouM be taken to have tlu' i-ffect 
of a decri-e umlej' this rule.f^> 

2685. Kights under Supplementary Decree—A mortgagee proceeding 
on a flecrc-c ol>taim*d under this rule is entitle<l to proceed both against 
the person and other property of the mortgagor. In so far as his decree is 
a personal <leerce against the mortgagor, he possesses the rights of an un¬ 
secured creditor, anri his decree is subject to the limitation applicable to 
money-decrocs. (^ j 2689—269.3.) Such a decree-holder may then come 
in for a rateable distribution of the assets realized by a simple or money 
decree-holder in execution of his decree. And it has been held in Calcutta 
that ill- is so entitled even where his decree is against two or more judg¬ 
ment-debtors and the assets have been realized in execution only as against 
a simple judgment-debtor.Where the decree for sale was passed against 
the heirs of the mortgagor, a supplementary decree un«ler the provisions 
of this‘rule can be obtained only against the assets of tlie deceased mort¬ 
gagor. in the hands of his heirs and not accounted for.<^^ A decree against 
the '' assets of the mortgagor which might be in the hands of his sons 
may be executed against property acquired by them by survivorship 
excluding only that which is their self-acquired property.Since 
the Court has'to pass a (jeeire under this rule, a mere order for recovery 
for the balance of the decretal amount to be recovered cannot bo executed 
till a decree is passed, and where- a decree is drawn up subsequently to an 
order, an application for execution may be made within three years counted 
from the date of the decree, and not from the date of the order. 

2686. Limits of the Buie.—As the Court is empowerd to pass a sup¬ 
plementary decree only when “ the net proceeds of any such sale are found 
to be insufficient.” it has been held in Allahabad that no decree can be 


(1) Gangaram v. Kunhaiyn Lal^ 27 A. 
264. 

(2) Itamdayal w Mohamad^ 1 N. L. R. 
143. 

(3) yiadhu Sudan w Kaihu^h Chunder^ 
2 C. W, N., 254 (256). 

(4) Oanesh v. Shiva, 30 C, 583, F.B.; 


Gatii Lol v. Bir Bahadur, 27 A. 158. 
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44 (S.N.), 
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validlv passed under this seetion unless the sale was nuide in eN.-eulK.ii i>f 
a dcci-ee passed under the provisions of the fongoniy sections.( > If, 
fore, the sale was made in accordance with a decree passed under rule M, 
a supplementarv decree wovdd not be justitied by the language (..f this rule, 
though a decree passed to enforce u charge would pndrably l.e e.uistrued as 
ii decree within the terms of the rule.<2) So. where a puisne mortgagee of 
certain inopertv sued the prior mortgagees f«n* redemption, and a decree was 
passed for redemption or sale, and the puisne mortgagee having failed to 
pav the amount decreed, the property was sold, but it failoil to realize Ihr 
amount due to the prior mortgagees, tlie latter sought to put in force the 
provisions of this rule, but the Court refused to act on the ground that llu- 
puisne mortgagee was not personally liable, and that this rule was not 
intended to cover cases of such sales.^5 *2070.) 

2687. After the decree is passed in the (erms of rule 4. any question 
that might arise under this rule does not become ren jmlicttfa ■. “ Taking 
section 88 and reading it in conjunction w’ith section 90, it is clear that 
there are two distinct decrees to be passed—the decree under section 88 and 
the suit for sale and the decree under section 90 upon the application of the 
decree-holder in accordance with the terms of that ])articular section. 

And it was held by the same Court that au application under this section 
was an appliention in i-xeculion. but not in execution of the decree made 
under section This view was accejileil in Madras,(^) and was not 

opposed to that token in Bombay.though it was dissented from in 
Calcutta.where such an application has i)i-en regarded as in continuance 
of the suit.<®> And this. now. is the view enacted in the Code which widens 
the scope of the term ' decree ” liy svibdividing into a decree i)reliminmy 
and final, and adding to its definition the following explanation:—“ A decree 
is preliminary when further ])roceedings have to he taken before the suit can 
be completely disposed of. It is final wlun such adjudication completely 
disposes of tke suit. It may be partly preliminary and partly final. 

But, though it is so. the time for making an application under this rule and 
for the Court making a decree under it <loes not arrive until the remedies 
under section 88 (rule .">) have been exhausteil. “ When the decree passed 
under rule 4. which is ordered to be executed under section 89, has failed to 
discharge the money due at the time under the mortgage, then, for the first 
time, in the suit for sale the Court has power to decree the sale of non- 
hypotliccated property. According to tlu* Allahabad case the decree for 


(1) Muhammfid Akbar v. Munshi Itam 
<1899), A.W.N., 208: Badri Das v. luaynt 
Khan, 22 A. 404 ; Bam Lai v. 

26 A. 430 (440); Mala Amhnr v. Sridhar, 
26 A. 507. The defendant mean^ mort* 
l^apor-defondant **—Shco ProAad v. Behar! 
IjqL 25 A. 70 (82); To the same effeai 
Varadiah v. Baja Kumara, 26 M.L.J. 
83 ; Sriniva^fa v. Chunda^awi, 20 M.L.J. 
375 ; 23 I.C. 544. 

(2) Masiutla v. Jan Mamud, 28 C. 12 

(17). 

(3) MaUi Atnbfir v. Bridhar^ 26 A. 507. 

(4) Per Straight, J.« in Hafiz^ud’din 
V. Damodar^ (1889) A.W.N., 140; followed 
in Musahzh Zaman Khan v, Jnayal-uLlaht 
14 A. 513 (516), 

(5) Durga v. Bhagtcani, 13 A. 350; 


MuMuheb Zaman Khan v. Inayat^ulJah 
14 A. 513 : Bam fiarup Qhuaraniy 21 A. 
453. 

(G) MaUikarjnnadn v. Lingamurti^ 25 

M. 244, F.B. 

(7) Bhagxvan v. Gann^ 23 H. 64L 

(8) Purna Chandra v. Badha AV//Zi, 
33 0. 807. 

(0) Puma Chandra v. Badha Kath^ 
33 C. 867 ; Bamdayal v. MhfL 
1 X.L.R., 143. 

(10) S. 2, ejcpl. C.r.C. (Art V of 1008). 

(11) MuJiaheb Zaman Khan v. Inayat* 
ul-laK 13 A. 513 (517). Bui now see 
Sadhu Singh v. The Maharajah oj Benaree^ 
20 A. 12; in winch tlie Calcxttta view was 
tacitly accepted. 
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side midL'i' rule 4 is limited tu tbc hypothecated property, but this is not the 
view taken in (.'alcuttii where, under rule 4, personal relief may as well be 
de<-i'ie(l ill the same decree. Tlie Calcutta view is certainly opposed to the 
\ii‘\\ now c tiaclecl in the prescribed form in which the only liberty reserved 
to the plaintiff is to op/'/// for a personal decree for the amount of the 
lialalici'.td 

2688. W’liere the •'eiieral costs of a mortgage-suit are decreed against 

till- defendants crimprising a j'uisne mortgagee, and the mortgagor, and the 
proceeds <»f the sale of the mortgagor’s pi'operty have not been sufficient to 
discharge tlie amcnuit decreed, cun the mortgagee apply under this rule for 
sail' of the piiisiie mortgagee’s property? It would appear not; for, in view 
of the Allahal>a«l High Court, in the first place, tbc rule is strictly limited 
in its scu])e to “ amounts due for the time b^ing on i^te mortgage," and, 
secondly the term ‘‘ defendant " in the section would seem clearly to mean 
tlu- mortgagor-defendant, and the money recoverable under the section is 
money recoverable by reasoji of the proceeds of the mortgaged property 
proving ins-ufficieiit to pay off tlu‘ ilecrec passeil under rule 5 , from the 
[uTson whose property lind been mortgaged, and, sold, if legally recoverable 
from lum.(2) first point was by no means conceded by the other 

Courts, and it has been now overruled by the amendment. 

2689. Personal Remedy must be within Limitation.—The rule, it needs 
scarcely he said, would only apply to cases where the balance is “ legally 
recoverable otherwise than otit of the property sold.” According to the 
-Vtlaliahad High Court tliese words mean ‘‘ that the balance must be a 
lialance which the mortgagee is not precluded by the terms of the mortgage 
from realizing otherwise than out of the property sold, or a balance the 
recovery of which is not barred by limitation, e.g., the suit mjght have been 
brought at n period of time when, if the plaintiff w’as relying on his personal 
remedv against the defendant, his suit for the personal remedy w'ould be 
barred by-time, although within time as a suit for sale on the mortgage. ”<’> 
A combined decree for recovery of the mortgage-money from sale of the 
mni t-ragod property and the balance from other properties of the mortgagor 
is. as^ regards the latter, subject to the limitation of twelve years ns provided 
in section 48 calculated only from the date wdien the sum to be recovered 
from the mortgagor’s person is ascertained, and not from the date of the 
original decree.Where the original decree is not a combined decree it is 
open to the defendant to object that no supplementary decree should be made 
as the suit for the personal recovery of the debt was barred by time.(5) 

2690. Limitation.—As regards the staiding point for limitation, it has 

been held that time begins to run from; the date on which 
ol VlnUtationf mortgage-money was repayable. Thus, where, in a 

usufructuary mortgage, it was covenanted that if the 
mortgagee was not given possession, he should have a right to obtain the sale 
of the mortgaged property, the mortgage-debt meanwhile being payable on a 
certain specified date, it was held that, in respect of an application under 
this section, ILmitation began to run only from the breach of the covenant 


(1) Ai^p. A. Form X ^45); Cf. 

(fi) (2); App. D. Form No. 4, C.P.C. (Act 
V of 1008). 

(2) Ram La! v. SUchan/^^ 23 A. 439. 

(3) Musaheh Zimnn Khan v, Inayat- 


uUlaK 14 A. 513 (518). 

(4^ .4tiw(ini?er v. Venkatachelat 40 M. 
989 F.B. 

(5) Bankai Sahu v. Mosaheb Ali^ 46 
I.C. (P.) 892, 
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to pay on due date, and not from the breach of ibe covenant P. I'"' "'' 
mo?t-^agee in possession.O) Similarly, in another case where tlf .U 1. - 

empowLd the pledgee to sell the pledged property. '* i 

wood any difference between the ])roceeds ainl tin- amount of llu I .n . 

rS that the cause of action in respect of the whole of the deb, accrue. . not 
M-hen the securities were sold, and the deticuuey ascerlajned hu, uheii ila 
debt was repayable. In such a case the promise t<. pay the <iehcii-nc\ do. s 
not create a new obligation to pay ; it only ohligatK.n to a 

reduced sum.C2) As Hcrschell. L. C.. observe.l: Ibe socon. clause ol I a 

document did not create a now debt, but only prescribed what ^h.uil. ,.<• 
done in the event of realization.’ ‘3) in short, the right of reahzati..n d..es 
not nive a separate and independent cause of action. Tins view is m har- 
monj with the Indian iaw.(«) So. where the mortgagor covenanted that. 
“ in case of this hvpothecated property being insutheu-nt for the satislacti-n 
of the entire amount of the bond, the creditors would he at liberty to realiz.- 
the amount remaining due from the obligors personally, and from their ollu'r 
property.” it was held that no separate cause of action for the jiers.mid 
remedy accrued after the mortgaged ])roperty was found on sale to be iiisuth* 
cient to satisfy the mortgage-debt, hut that the cause of action for both 
the remedies was one and the same-, and accrued when the covenant to pay 
was broken.<5) The time to be looked at in considering whether the balance 
sought to be recovered is legally recoverable from the mortgagor is then the 
date of the institution of the suit, and not that of the making of the 
application.W 


2691. In determining the question of limitation, the personal r.-mody 
provided in the mortgage may become barred, althougdi the other n-medy 
may still be open to the .mortgagee. And this is possible even though tin- 
two remedies may be separately undertaken, but since the debt is one and 
the same, the personal liability of the d.'btor co-exists with the liability of 
the property. Thus, in a case where the bond provided for the payment of 
the amount of the mortgage-debt, immoveable property mentioned therein 
being given as collateral security, and that ” in case of this hypothecated 
property being insufficient for the satisfaction of the entire amount of the 
bond, the creditors would be at liberty to realize the amount remaining due 
from, the obligors personally, and from their other property;” it was held 
that no separate cause of action for the personal remedy accrued after the 
mortgaged property was found on sale to bo insufficient to satisfy the 
mortgage-debt, but that the cause of action for both remedies was one and 
the same, and accrued w’hen the covenant to pay was broken. Hence, the 
suit for sale of the mortgaged property having been brought more than ten 
years after the date of the mortgage, the balance due upon the mortgag.^ 
was not legally recoverable otherwise than out of the property sold, and 
an application for a decree under the rule was not maintainable.(h A 

similar view was also taken at Calcutta. And so in an English case.t®) it 


(1) Shec Ohnran v. Lali^ 18 A. 371. 

(2i Per Lindley, L. J., in McDermott 
v« McHenry (Bakor*s claim)» [1894] 3 Ch.» 
290 (295). 

(3) Ibid, p. 293. 

(4) Chaftar Mai v. Thakuri, 20 A. 512 ; 
Miller v. Rung^ Nath, 12 C. 389. 

(5) Chatlar Mat v. Thnkuri, 20 A. 612. 
(0) Hamid^ud^din v. Kedar Nath, 20 A. 


386 ; Bageshrt v. Muhammad Nagi, 16 A. 
331 ; Malta v. Nachiappa, 6 M. 

294; Purna Chandra v. Radha Nath, 33 
C. 807 X Rhanmai v. AbduU 34 C. 672; 
Bi^oambhar v. Ram Sundar, 42 C. 294 
overruled on a different point in Pell v. 
Gregory, 62 C. 828 F.B. 

(7) ChaUar Mai v. Thakuri, 20 A. 612. 

(8) Miller v. Runga Nath, 12 C. 38d. 
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was sail! that the debt being (.ne, and one debt only, the different modes in 
w ii(-li I) cf^uld be ivalize<l did not create separate causes of action. As 
t>iMi\ei| i\ Herschell L.C. : “ I cannot say that that right of realization 

ga\e a separate and independent- cause of action, so that the statutory period. 
<li(l not begin to run until that date ”0> 


2692. Ihe period for thy recovery of the mortgage-debt from the person 
(2) period of ‘nortgagor is six years.<2> But. in a Full Beach 

limitation. ruling of the Bombay High Court. Article 132, Schedule 

If of the l.inxitation Act has been held to apply,but, in. 
yi<-w of the decision of the Privy Council in a subsequent case.C**) the Bombay 
decision must be regarded as no longer authoritative. Every mortgage does 
not in India ini|ily a personal liability, although on the point the Allahabad 
ihgh Court has, following the English law, held otherwise.ts) But the 
iMighsh law IS clearly departed from in section (i8. and the majority of 
rulings are opposed to the view taken at Allahabad,(6) uhieh has been dis- 
countenanced even bv the Privv Council.O 


2693. It has been held in AllaliabadtS) and MadrusO) that an application 
undiw this section is subject to the limitation prescribed in Article 178 (now 
Artie.e 181) of the Limitation Act; but in certain other cases Article 179- 
(now Article 182). and not Article 178, was held appIicable.(W) In the view 
ot the C alcutta High Court while this rule was enacted as section 90 of the 
Act Artielo 181 winch applied only to applications made under the Code would 
have been maryplicahM”); but now that the section is enacted as a part 
1 ‘ rco ^ Article must now control an application for a supplementniy 


2694. A decree passed under this rule or rule 4 is not subject to the 
Q la restrictive prohibition of section 48 of the Code of Civil 
Does S. 48. p,ocedure.<u. But this view was not accented in a reernt 


case decided in Calcutta where the contraiw was laid 


0. P. C., apply? 

but tins precoclont nppears to be clearly inconsistent with the 
new definition of decree •' under which an application under this rule is 
in continuation of tlie suit and not in execution of anv decree to which alone 


(1) In re linker's Claim. <1894) 3 Ch.) 
290 <293V 

(2) Miller v. Rungn Nath. 12 C. 299: 
Ranulin v. Knlka Persharl. 7 A. ij02 P.C. 

(3) Lallubha v. Narain, (1882) (i H 
719. F.B. 

(4) Ramatlin v. Kalka Pm.W. (1.884) 

7 A. 502. P.C. ' 

(5) Musnheb Zaman Khan v. laouaf. 

ul-lak 14 A. 513 (549) : followinjr Svtlou 
V. Stiftot}. 22 Cli. D.. 515. §S 1424_1430. 

((5' .See s. C8 Comm. 

(7) Bdlkhhen v. Leoge. 22 A. 149. P.C. 
f“ It is not neccessory in n mortpape liy 
eonditionnl sale ‘ Ktifkahala or hi/e-bi'l. 
wufa'' tliat tlie mortgapor should make 
liim.self personally liable for the repayment 
of tliP loan.— lb., p. 159.1 

{%) Durgn v. Rhoi.naiit, 13 .A. 330- 
Musaheh Zamnn Kho» v. liuii/ut-til.lnh\ 
14 A.. .jIS (510); Ram Sarup v. Ohavrani. 
21. A 45.3: Ac Ahmad v. Nuzirnv, 24 A. 
512 Rfihamnl v.-.34 C. C72 : Amir 


Chand V. Narsingh. 10 I. C. (O) 21 : Chun- 
nilal V. Tikam Das, 13 N.L.R., 76; 3S> 
I.C. 854. 

(9) Roma v. Shanmugam. (1913) M.W.N. 
867 : 21 I.C. 530. 

(10) Chunilal v. Harnam Das. 20 A. 
203 ; Parmeshri Lai v. Mohan. 20 A. 357. 

(11) Puma Chandra v. Radha Nath, 
33 C. 867 ; Rahamat v. Abdul, 34 C. 672 { 
follouinp TUuk Singh v. Parsotein, 22 C. 

{12) PeU V, Gregory. 52 C. 828 {840> 
F.B. ovemilinp contra in Bi9trambhar v. 
Ram Sundar. 42 C. 294, 

(^3) KartieJe ^!ath v. Juggernath^ 27 
r. 285; following Ram Charan v. Sheo^ 
karat. IG A. 418: Fazil v. Kri^hnai 25 a 
•*580 ; dissenting from Kofnmochi v. Pakker, 
20 M. 107 : Jadv Kafh v. Jagmohutiy 
25 A. 541. 

(14) Chandi C7mr^i>j \\ Arnbika Choran, 
31 C. 792: Jnanendranath v. Khidna^ 
18 C.W.X. 492; 24 T.C. 35. 
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is section 48 confined 2075.) Aecordin*' lo llu- l'jileutt:i llinli (’<'urt. i 
•conibined decree puvtukes of u double eliarncter. ll is a inortgage-deen-e 
ill so far as it orders sale of ibe inorlgaj’ed |>ro|»ert>, and a personal decree 
in that it allows sales of other properly in the event nf the iiiorteaeed 
property failing to realize the decretal amount. So far then, as it is a 
money-decree it will lie subject to the twelve years’ liinilation pix'scribed 
ill section 230 (now s. 48} of the Civil I’nieedure Code, and sucli limitation 
will coininence to run at the latest from the date of the order for attaclmieiit 
and sale of the oilier property.d) In view of the Calcutta High Court the 
plaintiff cannot emancipate liis decree from tlu* operation t)f limit,ition 
prescribed in section 230 by getting the money-decree incorporated in the 
mortgage-decree. On this point thp Allahabad Court hold difft'rently on 
the ground that a composite decree combining the reliefs allow.ed under this 
section and section 88, is not a decree for " payment of money ” so as to 
be subject to the twelve years’ rule under seetioii 230 of the Code.<2) The 
Allaliabail Court were eiideiitly infiueiiced bv the xfiirc thu-i«io. for it is 
otherwise difficult to see why a moiu-y-di-eree should lose its idi-ntity by 
being made part of a mortgage-decree, .\ccording to the view ]>revailin'' 
in Allahabad a composite decree under section 88 and this section, would 
bo subject to the limitation pri'scribed in .\rtiele l79 (now Article 182) of the 
Limitation Act. Hence where the decree was passed on the 2nd Decendior 
1885, and on the 20tb November 1807, the decree-holder applied for sale 
of the non-mortgaged ]>roperty. but this ai>f)lication was dismissed on tin* 
ground that be had not then exhausted the mortgaged property, his 
subsequent application for same relief niadi- on the 26th August 1901 was 
rejected as time-barred, the Court holding his penultimate ajiplication not 
made “ in accordance with law ” to exteml limitation, inasmuch n? it was 
not an application to do something which hy law the Court was competent 
to do.<*) But it is submitted that this view assumes that the executing 
Court was ivcompefeni to order sale of uon-hypolheeated property so long 
as some of the hypothecated property remained unsold, but this is not the 
trend of opinion of the Courts, not for that matter, would that fact alone bar 
the right of the decree-holder to resort to the exceptional provisions of this 
rule. 


But a simple attaching creditor cannot bring a suit against a person 
attaching property in execution of a decree passed under this rule, to obtain 
a declaration that the property was not saleable vmdor the latter’s decree 
inasmuch he had obtained the decree witho\it first exhausting the mortgaged 
properly. But it would seem that the same may be inquired into in a 
suit to set aside the decree. But a judgment-creditor cannot successfully 
assail such a decree merely on the ground that it had been passed 
6rroneously. 

2696. Costs may be so recovered —Formerly, the only amount 
recovei-ablc under this rule was the " amount due on the mortgage.” and 


(1) Chandi Charan \\ Ambika Chnran. 
*31 C. 702 (705« 70G); distinguishing Faifil 
*v. KrUhnop 25 C* 580, in which the point 
above raised was not mooted . In Kariiek 
Nath V. Jaggtmaih (27 C. 285), the decree 
•was only nine years old at the time of 
locution. 

(2) Ram Charan v. Sheebaratp 10 A. 
•418; Jogtd Ki^hare y, Cheda LaJ^ (1893) 


A.W.N-, 184: Jadu Nath v. JaQtt\ohun% 
25 A. 541 (543). 

(3) Munnwar Hus/tatn v. Jani Biini, 

27 A. 610. ^ ' 

(4) Lachmindayat v. Harduni Lai, Un¬ 
rep. All., S.A., No. 732 of 1002; cf. 
hfoti Lai V. /Corra&u/<fm, 25 C. 179 (186), 
P * 0 . 
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wliicli, of course-, meant llu- principal and interest secured by the mortgage. 
Hut did it also include the costs awarded jn the suit? On this point the 
.Mialiabad High Court had decided that tlie costs award-ed could not be 
enisidi-rLal as t'orniing part o£ the money duo upon the mortgage,and if 
>• 0 . it loHowed that they cc»uld not be recovered under the section. But 
this view appears to have been subsequently abandoned, for it was subse- 
(pu-ntlx- held by the majority of the Pull Bench that a decree 
'lra.\a up strictly in accordance with the provisions of rule 4 
cimld not direct the costs of the suit to be recovered other- 
wisi- than out of tlie mortgaged property. It then follows that under a 
decree so framed, the costs adjudged must be regarded as forming a portion 
of the mortgage-money. And this view is in consonance with that taken 
ay the Calcutta High ('ourt which has maintained that while the Court 
has no douI)t power under section 220 (now s. 3o) of the Code of Civil 
Procedure to give the costs against the mortgagor personally, yet it by no 
means follows that tliis is to be presumed in every case: the question is 
essentially one of the construction of the decree, which should adjudge how 
the costs are to be recovered. Thus in a Calcutta case where the decree 
ran thus: “ It is ordered that the defendant shall pay to the plaintiffs 
the Sinn of Rs. 2,550 claimed and costs Rs. 312, total Rs. 2,862, within- 

two months from the date of the signing of the decree.If the 

defendant do not pay the amount within the time prescribed, they will lose 
their right of redeeming the property mortgaged, and possession thereof 
vill be given to the plaintiff;” it was held that reading the decree as a 
whole both sums of money wore payable by the judgment-debtor, and that, 
therefore, the decree-holders were entitled to their costs of the suit from 
him personally, or from his properties other than those mortgaged,But 
in a^ case where a decree in addition to the usual clauses contained a clause 
to the following effect:—“it is further ordered that the defendant aforesaid 
do iijiy to the plaintiffs aforesaid the sum of Rs. 876-8, the amount of 
costs iucun*ed by them in this Court,” it was held that the words were not 
by themselves sufficient to create a personal liability. (3) 


There can be no doubt that the term ” amount due on the mortgage ” 
was intended to include also the costs awarded by or incurred after the 
decree.(«) This was clear from the language used* in section 92, paragraph 
1 (now r. 7), and section 94 (now r. 10). And indeed an express provision 
has been made to that effect in rule 2. But all the same the clause was 
not commendable for its perspicacity and its present substitute “ the 
amount due to the plaintiff ” is an improvement made to enable the plaintiff 
to apply for the recovery of not only the balance of the mortgage-money, 
but .also the interest and costs decreed in the mortgage-suit. Where how- 
ever. the main decree directs for payment of the costs personallv by the 
defendant, the decree-holder is entitled to execute that decree without this 
rule being required to have recourse to.(5> It is only when the costs are 
not made so recoverable that a decree under this rule may be necessary 


(1) Dnmodar v. Budhkuar, 10 A. 179- 
Ram Lai v. Silchand, 23 A. 439 ; dissented 
from in Kushal Singh v. Shrinivas Ran, 
2 C.P.L.R., 94 ; Mukundlnl v. Seth ManaaU 
jeet, 12 C.P.L.R., 78 ( 81 ). 

(2) Rutneamr v. Juaoda, 14 C, 185. 

(3) Maqbnl Fatima v. Lalta Praaad 
(1898) 20 A. 523, F.R.; Chirnaji v. Moti 


Ram, (1898) A.W.N.. 33, overruled. 

(4) Gonesh v. Sidhaiaran, 13 C.P.L.R., 
74. 

(n) Mohunga Ojha v. Ram Bahadur^ 
16 C.W.N. 731 ; 15 I.C. 23. 

(C) Komandur v. Komandur, (1913)- 
M.W.N. 139; 17 I.C. 244; Mutukdhari 
V. J?om Das, 2 P.L.J. 51 ; 38 I.C. 214. 
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2696. Does the Section extend also to Charges?— TIk* qucslion \\ lu'Ui« r 
the provisions of this rule iipply «lso to chm-ffes «U*fiuo<l iii section 100 is 
one upon which the Judges are divided. According to llanerji, J., tin- 
section is wide enough to include also charges, in view of the i)rovisions of 
section 100, which confer on a charge-holder the same remedies us are open 
to a mortgagee. But this view was combati-d hy Richards, J., (jii Du- 
ground that u charge does not necessai*ily carry with it a personal lialtihly 
which is the foundation of a proceeding under this section.D> 

2697. Whatever may be tlje view of a claim arising out of a mortgage 

and enforced hy foreclosure or sale of the mortgaged pro- 
Succession perty. there can be no doubt, but that the amount recover- 

Cer Iflca e. under this section is a debt within the meaning of the 

Succession Certificate Act, and for the recovery of which u succession 
certificate is necessary.<2) So it has been held that a Hindu son applying 
for a supplementary decree under this rule on the death of his father is 
bound to produce a succession certificate, as on exhaustion of the mortgagee’s 
property his right for personal recovery amounts to a “ debt ” within the 
meaning of section 4 of the Succession Certificate Act.W 

2698. Order when set aside.— The last Code of Civil Procedure contained 
no provision for setting aside an erroneous decree passed under this section. 
But it was hold that the Court possessed inherent jurisdiction to set aside 
an ex /wirfc decree passed under this section.The present Code adopts 
this view by expressly saving without defining such inherent powers of the 
Court to prevent abuse and promote justice.(&> 

2699. Appeal. — A decree passed under this rule though “ sxipplemen- 
tary ” is nevertheless a decree within the meaning of the Code and is 
therefore appealable. 

2700. Court-Fee. —A decree under this rule being, as it is designated, 
merely supplementary to that passed under rule 5, and in the nature of 
execution (§§ 2G75, 2694) may be obtained on an application; but an appeal 
therefore must it is said, be stamped with an ad valorem court-fee;(?) but 
no reason is given for this view other than the fact that the appeal was 
against a decree though it was expressly left open whether such court fee 
would still for the second time be payable in the same case when it had 
once been paid on an appeal against the preliminary or final decree. In 
any case the Court Fees Act contains no express direction for such payment. 

PreiinHEtry redemption, if the 

decree in redemp- plaintiff succecds, the Couit Shall pass a 
tton anik. decree— 

(a) ordering that an account be taken of what will be 
due to the defendant for principal and interest on the mort- 


(1) Vnlam Ishlok v. Pelman, 2 A.T...I, 
370 (3S5). 

(2) Sahatkv v. Sakkawat Hoeeain, 7 C. 
L..T., 688. 

(3) Ib. 

(4) Bihi Tashman v. Hari Satya Bhtuhan, 
32 C. 253, F.B.; Abdul Sattar v. Saiya 
Bhushan, 36 C. 767 ; Lakhi Narain v. 
Krithibas Dm. 18 C.L.J., 133 ; 19 I.C, 971 ; 
Mid. Nifar Htuain v. Alimunnisaa, 40 A. 


S.IS ; Tajammal v. Mhd. Husain Khan 
14 A.L.J.. 328 ; 33 T. C, 168. 

(5) S. 161, C.P.C. (.Act V of 1908). 

(6) Lakhi Narain v. Chowdhury. 18 
C.L.J., 133, 19 I.C, 971 ; Wasi AH v. 
Jang Bahadur, 18 O.C. 121 ; 30 I.C. 497. 

(7) Lakhi Narain v. Chowdhury, 18 C, 
L.J., 133; 19 I.C., 971 ; followed without 
comment in Wasi AH v. Jang Bahadur. 
18 O.C. 121 ; 30 I.C. 497. 
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gage, and for his costs of the suit (if any), awarded to him 
on the day next hereinafter referred to, or, 

(^) declaring the amount so due at the date of such 
decree, and directing— 


(c) that, if the plaintiff pays into Court the amount so 
due on a day within six months from the date of declaring 
in Court the amount so due, to be fixed by the Court, the 
defendant shall deliver up to the plaintiff, or to such 
person as he appoints, all documents in his possession or 
power relating to the mortgaged property and shall, if so 
required, re-transfer the property to the plaintiff free from 
the mortgage and from all incumbrances created by the 
defendant or any pei’son claiming under him, or, where the 
defendant claims by derived title, by those under whom he 

claims and shall, if necessary, put plaintiff into posses¬ 
sion of the property; but 

{d) that, if such payment is not made on or before the 
day to be fixed by the Court, the plaintiff shall (unless the 
inortgage is simple or usufructuary), be debarred from all 
right to redeem or (unless the mortgage is by conditional 
sale) that the mortgaged property be sold. 


SYNOPSIS. 

Paragmph-'^^ 


702 . Analogoua Lnu\ 

2703. Principle. 

2704. Meaning of Words. 
2706. Nature of a Suit 

far Redemption. 

2 710. AppoTiionm€ni of 
Debt. 


2714. Mode of Account* 
ing. 

2718. Pleadi ngs. 

2723. Costs of Redemp* 
tion. 

2725. Addnterim Protec* 
tion. 


2726. When Payment 
made. 

2727. Contents and con* 
structiofi. 

2730. Procedure on Non*^ 
payment. 


2701. Analogous Law* —The form of plaint in a redemption-suit 
prescribed in Appendix A. Form 46 of the Civil Procedure Code. The 
first paragi’aph of the rule closely corresponds with the first paragraph of 
rule 2, and the second paragraphs of the two sections are also correspond- 
inglj' correlated to each other. The last paragraph provides for foreclosuro 
or sale on the failure of the mortgagor in redeeming the property within 
the time allowed. 


This section would appear to modify the pre-existing procedure which 
enjoined on the Court the necessity of making up accounts tq ascertain if 
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anything all was due for which ..lorn- the decree was passed.^' The 
taking of tins account may now be postponed until after the passing of the 
proliininarv decree. The form here prescribed is taken from the English 
lii\v.t‘> It inay have, however, to be varied if the right to redeem is dis- 
T.uted. or there are several competing incumbrancers claiming redemption, 
in which case the decree may affirm that right, and may. moreover, 
declare their respective priorities and give directions wlu-ther the accounts 
are t-) be taken with or without rests, and how the payments are to lie 

appropriated. 

'I'ho decree here prescribed is inapplicable to the summary remedy 
contemplated in section GO. Tlu- subjects here touched have been, how- 
evtf. in a great measure anticipated in <hscussions under that section 
(S5 1.V21_ir)40) to which the following commentary should be read as only 

supplementary. 


2702. Tile decree for redemption liere prescribed does not confer on the 

mortgagor the same powers which he possesses in England. 
English Uw. for redemption, hut may. if 

he chooses, sue only for sale of the property, or for sale or redemption in 
the alternafivi'.t'’) But these reliefs are not open to the mortgagor in India. 


2703. Principle_As rules .3 and 5 pveseribe the forms of decrees in case 

whore the mortgagee institutes his suit upon the mortgage, so does this 
rule prescribe the corresponding form of decree in a case where the mort¬ 
gagor sues to redeem the property. It might liave been thought that the 
mortgagor being presumably ready to redeem ought not to be given any time 
of grace for redemption, but it lias been considered equitable to allow him 
in till* first instance the same time, as he would have obtained in the 
mortgagee’s suit against him. If. however, the mortgagor fails to redeem 
\\itliin the initial period allowed, he has no right to obtain an enlargement, 
since the considerations which apply to the mortgagor-defondant who is 
forceil to redeem or forego his equity under rule 3. do not apply to the 
mortgagor who comes in to pay off the mortgagee. But. of course, the 
Coui’ls are empowered to enlarge time in the same way as under that rule. 


2704. Meaning of Words. —“ Acenunfa be tahen," as under rule 2. 
*' For the mnrfgoge-nioney," this means the same thing os for “ principal 
and intei'osb on the mortgage “ as under rule 2. The distinction is only ft 
variation in the phraseology, but without any difference. “ Property,” m 
the last paragraph, was in s. 02 hold to mean the mortgaged property,^ 
and it has been now so expressed. 

2705. Nature of a Suit for Redemption —In all cases of mortgage the 
mortgagor is entitled to redeem. But ho may proceed either under this 
rule, or adopt the summary procedure prescribed in section 60. If be aaop s 
the latter course, he is not, however, entitled to more than an 
lodgment in writing that any right in derogation of his interest transferred 


(1) Mulhra Dms v. Magh Singht 2 N. 
W.P. H.C.R.* 207. wlucli w cited In the Bill 
aicainst the aection. 

(2) Seton, | 1603. 

(3) Thomtycroft v. Crocktit, 2 230 


(246. 246, cf. <6.. p* 264). 

(4) Conveyancing Act. 1881 (44 & 

Viet., c. 41. 8. 25). . *1. nn 

(6) Kanti Ram v. Kuiubuddtn, 22 

33 (40). 
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W}'"" Has he.ni e.xtiiif{uisl.ed.--a) He cannot recover possession, 

and mist theretoro. obtain a decree under this rule, if he is out of it. In 

‘.nrl n ruH\tho mortgagor is entitled to redeem, 

\yY(lor _ ]i\ rf ti according to the Inst paragraph of this rule, 

(in If iU. a mortgage by conditional sale,—foreclosure ; 

nv!) ?f an English mortgage,—either foreclosure or sale; 

( ) tlK mortgage is a simple, or an usufructuary mortgage,_sale. 

,1.^,I,'>“ ■' ™pv of the mortgage- 

lo7,r,xl I, '^tiling which he must cull upon the defendant 

IT(‘ inn f 4 necessary, to prove it by secondary evidence, 

uhicli n,U n *Ho existence of a valid mortgage 

b. si ou n fnT '-'‘Hdly proved.(2) It must, moreoL?, 

4>n ‘ mortgage-,leed is. ordinarily, in posses: 

■mtl no nntip ' pbiintiff can always prove it by secondary evidence, 

anti no notice for its profluction appears to be legallv necessarv to the 

the - Tn thrSte^e^st o? 

nnv Zv^e^t L a ® «»°'ved to recover his land without 

dem-ivrfhe mo^.tS m which the mortgagee ha<i destroyed the deed to 
aepiive the mortgagor of his equity of redemption.<6) 

his le 2 iZiw-P<iAn+ *'He sole plaintiff two rival persons appeared as 

in tbe^fftvo,i?!y ^ '■e^eem. and the. Court decided 

reference t.o l Court condemned the procedure witli 

the new Code.W ^ by 

lies has been remarked before (§ 1521), in « redemption-suit, it 

sl?ahf prove his title, for which purpose, however, very 

evidence would be required.^) But where the plaintiff 
«nn„ea mat ins ancestor forty-four years ago .made a inortgage to the 

clw present possessor of the property, and bv virtue thereof he 

secKs to dispossess the present possessor, he is hound to prove his case 

? tTe ? It that a person originally with a perfect 

/ 11 third person, a mere disclaimer 

y him of all interest nill not entitle the plaintiff to proceed with the suit (i2) 

The question whether the plaintiff suing to redeem one mor gace is en ffled 

IVltT defendant iro^ne" upon whi^h 

cases are divergent. In some the right is eoncededt”) whiJe^in others 


(1) S. 60, and §§ 1043. 1044. 

V- ^Sheobhikh, (1882) A. 

W • ^ • i 45 X • 

r»P^ V. Shankar, 11 

(°«88, 'A.kl^TsV.''- 

(4) Ss. 65 (o). 66 (2). Indian Evidence 
147’ 'S’A«o JDas, (1888) A.W.N.. 

A w V. Sidh Oopal, (1881) 

1 i? Abdulla V. Slwk Muhammad, 
i R.H.C.R., 177. 


( 8 ) O ^22 ’ r t?. 145 . 

(9) Bala v. iSltira. 27 B, 271 

(10) Sevaji V. Chtuna, 10 M.LA.. J80. 
ill) Pearce V. Morrh, L.R.. 6 CIj.. 227; 

Kn^haaiii v, ftat^rsh^ G B, 13 c) 

!!;! '■• Simp.-^on. 33* Beav.. 551. 

(13) TUizcha V. Valia, 4 M.H.C.R., 350; 
C nninn v. Rama, 8 M.. 415 ; Kadakamvalli 
V. Mokknth, .30 5f. .388; Poykat v. Theuyatz- 
f^^ran, (1016) Al.W.N.. 171; 32 I.C. 624.; 
linla V. Shzz-a, 27B. 271 (276). 
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the right is denied.The Madras Higlt Ciniri has in two i-iuses lield llinl 
wliat the pluinlil! Inus tg establisli is a siieciiit- mortgage, tliongli il the 
defendant admits a nuadgage of a <lirt'erent date, n-tleiiiption may h«- all*)Wi d 
on the footing of that mortgage.But in Bombay it has bt'on held that 
the mortgagor is only bovind to prove that the defendant is his mortgagee, 
and that the plaintiff is not bound to prove a specific- mortgage, hut only 
that his j)roperty was held by the defendant as a mortgagee.Where the 
plaintiff svied to retleem an unregistered .mortgage executed in consolidation 
of two prior mortgages, but llu- unregistered mortgage being found to be 
inoi>erative owing to its non-registration, the t'onrt alUuved redemption of 
the two prior mortgages, which revived at least for the purpose of sh(.)wing 
that the defendant s ))ossession was that of the mortgagee of the plaintiff- 
mortgagor.A suit on the second mortgage incorporating the fust 
mortgage does not apart from ahaiuloimu-nl. necessarily have the effect of 
destroying the curlier security.liut if it is not referted to in the plead¬ 
ings or issues, it cannot be made the basis of redemption if the suit 
on the specific mortgage fails. This view is. however in conflict with 
another case of the same t'ourl where il has lu-en liebl tliat if the jdaintiff 
sues on one mortgage, and the dc-fendant di-nies that mortgage, hut confesses 
to another mortgage, the Court would be justified iu decreeing redemption 
on the basis of the admitted mortgage.So in taking accounts in a non- 
possessory iiu>rtgage, it is for the mortgagor to prove how much of the debt 
and interest has been repaid.But where the mortgagee is in possession, 
the burden of j>roof is u|)on him, for it was his duty to keep a full, true 
and accurate account <if the actual receipt and disbursement.In taking 
accounts between a mortgagor and mortgagee, the Court must decide as to 
the accuracy or otlicnvise of the accounts presented to him l)v the parties, 
and it is upon these accounts and the evideju-e before it in the case that 
he invist find the aiiiount payable <(n redemption. 

2708. It would appear tlial in a suit for redemption the mortgagor is 

hound to claim any surplus profits in the hands of the 
narofenL mortgagee, and if he omits to do so. he cannot recover 

^ them in a separate suLt.(9> and a fortiori he cannot sue 

again, for recovery of over-payments, if he claimed them in the redemption 
suit, but as to which the Court made no order.In such a case his only 
remedy would appear to be in an appeal from, or an application for review 
of the decree. In any case he cannot maintain n separate suit for recovery 
of such surplus profits, for it is the policy of law that in a suit for redemp¬ 
tion there ought to be a complete and final settlement of all accounts 


(1) KrUhnn v. UanffftMawmt. IS M. 
4^2; Sheo Pras($fi v. TMlii Knar, 1ft A, 
403; Anund Sarup v. A^ad AN, 13 A.L.J., 
342; 28 I.C. 602; Anaroffi v. Kashi Rai, 
25 I.C. (A.) 107 ; Oobind v. Wajid A!i, 
37 I.C, (A ) 970. 

(2) rinic^ V. Valia, 4 M.H.C.R.. 359; 
Thiiruin v. Ratn/i, ft M. 415. 

(3) Bala v. Shii^s, 27 B. 271 (270). 

(4) Artimu(;um v. Periasami, 19 M. 

IWI; Kunhi v. KuUy. 4 M.H.C.R., 369; 

Unnian v. Ramft, ft M. 415. 

(6) Bhankar v. Mejo Mai, 23 A. 313 
(323)* P.C. 

(0) Kundanmnl v. Kashibni, 20 B. 303 


(372). 

(7) S. 70 (c) Kundanmal v. Kashibai, 
26 B. .363 (372). 

(8) Baloji V. Tamanyouda, 0 B.H.C.R.* 
07 ; Haji Hasan v. Mancharam, 3 B. 137 ; 
Shivaiingaya v. Nagaliugaya, 4 B. 247 ; 
Kachu V. Lakshmansingt 26 B. 116 
(123. 124), 

(9) Kaehv v. Lakshmansing, 26 B. 
16; Vinayak v. Dallrya, 20 B. 661; Kashi 
V. Bajrang Prasad, 30 A. 38 ; Ram Din v. 
Bhup Singh, 30 A. 226, 

(10) Jvggemath v. Shah Mahomed, 2 
T,A, 48. 
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between tiu- -nortgAnOf ami mortgagor up to the time of actual redemption 

Mu n U ■ m- I f ""'o if the mortgagor omits to claim 

im rV /n l »ot decreed, his only remedy lies in 

• iplK.ii ami not in a separate suit.O) 

Ihe ('ourt may refuse to direct an account of profits received before 
rjie institution ol the suit as against purchasers for value without notice of 

impertection m their title, especially if the mortgagor is guilty of great 
iaehes and tl).- suit is not in proper form. (2) ® ® B ^ h 

2709. A mortgagor suing his co-mortgagor who has redeemed the 

Redemption suit fof redemption, has merely to prove that 

by a co-mortgagor. was niailo by him and the defendant, or those 

, w hom they represent within sixty voars. that the defendant 

lli ise lepusenled by liiia redeemed it and that the plaintiff is willing to 
t J*\'d^‘-»J'tJonate share of the redenijition .money commensurate with 
Jns inteiest. ami reasomdile interest from the date of redemption.(3) 

2710. Apportionment of Debt.—On the other hand, where the mort¬ 
gagee IS not prepared to re-deliver the whole of the mortgaged property, the 
mortgagor is entitled to redeem on payment only of a proportionate iiare 
u iiu)Ugage-(lol)t. Such u case may arise where the mortgagee has 
since Ills mortgage acquired the equity of redemption in a portion of the 
^10 gaged jiroperty. Where .1 purchased certain properties at two mort- 
gagt sa cs. ;iml fi ])urchased a portion of the same properties at a prior 
mortgage-sale, neither of them being a party to the decrees in wliich the 

.P^*^'chaser, it was held that .4 purchased the mortgagee’s rights 
ami the equity of redemption in the remainder of the property not covered 
’v Ji s decree, who was entitled to redeem A by paying oflF the proportionate 
amount of .I'^j mortgages due on the property purchased by him, failing 
winch .1 would be entitled to pay off B by depositing into Court the amount 
for which B had purchased the property.W In a simpler case, where the 
mortgagee purchases a portion of the mortgaged ]>roperty. the right of the 
mortgagor is to redeem the remainder by paving off a proportionate amount 
of the debt.(5) But this right is conditioned on tho inortga«'ee s refusal 
to part with tho pi’operly in which he has acquired an absolute interest.(&) 

It IS only then that tho mortgagor may redeem the residue by pnvin° a 
proportionate amount of the debt, and which he is bound to pnyO) If this 
^ew be correct the purchase of a portion of the mortgaged property by the 
■nior gagee would liave the effect of whittling down to that extent the 

■■«>.'n>P‘ion. In other words, the weapon of destrnetion 
of the indivisibility of a mortgage is m the hands of the mortf^nf^ee This 
IS undoubtedly the effect of the Madras casesO) which hav!"" however! 


(1) Bam Vin v, Bhup Sinpk, 39 A. 225. 

(2) Dina Nalk v. Lnchnii Nnrnin, 25 
A. 44G; Shib Lai v. Bhauani Shaidar, 

‘12 i^Anandrao v. Keshavrao. (1889). 
B-P.J.* 170. 

(3) Bani v. Amir Baksh, (1898) A.W.N. 

\vv Tiluk Singh, 5 C. 

•V .Wit ^04. 

(o) Bammoy v. Premchand, 5 C.W.N. 
423 ; Wahid-un-nessn v. Gobardhon, 22 
A. 452; Ahmed v. Joivahir Singh, (1864) 


N.W.W.P.S.D.A. 425. 

{Vi) Azimut Ali v. Jounhir Singh, 13 
Ai.I.A., 415. 

(7) Ali V. Jounhir Singh, 13 
Al. i.A.* 415; Ariyaputri v. AhnnJu. 11 
Ai. 304 ; Kuray Mai \\ Puran Maly 2 A. 
5oo. 

(8) Mnrnna v. Pendyala, 3 M. 230 
Subramanynn v. Mandayan, 9 M. 453, 
dissented from in Lachmi v. Mhd. Yusuf. 
17 .A. 03; contra in Huthasanan v. Para- 
meahivnran, 22 M. 209. 
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been dissented from in Allahabad.where, however, the iiue>li<ni to 1)0 
decided was not identical. The dissenting note struck by the Bi)in)):iy 
Court is similarly susceptible of an explanation. J'‘>r there tlu- <juestiou 
was complicated by the fact of the mortg.agors having bt'eii Hindu co¬ 
parceners. And till' Court. thereh)re, rightly held that siiioi’ the only right 
which the purchaser at a court-sale of the slian* of a co-parcemu' in a 
Hindu family, ordinarily acquires is the right to deinan<l that shaii' hy a 
suit for partition, the fact that the purchaser is also a nv)rtgagee could not 
confer upon him any larger title, hy releasing him from the necessity of 
suing for partition and imposing it on the memhers of the family.t2) 


2711. In this view the mortgagee is bound to restore the entire 
security, it being then open to him in another suit to establish any rights 
he maj'^ have acquired by purchase.t^) This view would be intelligible did 
it take note of the fact that by his purchase, the mortgagee not only 
acquires the right of partition hut also tlu’ right to redeem—a right inherent 
in all h»)l(lers of thi* e<|uity of re(lem])tion. X<) doubt in the case of Hindu 
co-parceners the subject <lepends \ipon what rights each co-parcener possesses 
as regards redemption of the joint i)ropi*rly. Xow it is conceded in Bombay 
that an individual co-]>arcener is coinpetcMU to redeem the whole property,(b 
if so. why should the inortgagi'o qua purchaser possess less rights than the 
other co-parctmers? This objection is met in Madras by holding that in 
svich a case the right of redemption would be suspended until the shares 
of the co-owners are ascertained in a proper suit for partition.Both the 
Courts, liowever, agree that any purchase by the mortgagee podf litem 
mofam, calculated to defeat the plaintiff’s right to redeejn would be so far 
as regards that right ineffectual. 


2712. Divesting lln- question, however, of the peculiar incidents of a 
Hindu co-parcenorship. it may be asked whether the mortgagor cun insist 
upon the mortgagee to restore the whole security, despite his purcha.se of 
a portion of the mortgaged proi)erty comprised therein. There is no reason 
and equity why the niortgagee should bo compellod to do so. Indeed, any 
other course would lead to a circuity of action and sacrifice of reason to 
forniultp. Indeed, the broad principle laid down hy the Privj- Council is 
nowhere disputed, but it .sought to limit its operation to cases where the 
mortgagors are owners of distinct parcels comprised in the mortgage, and 
not shares in the whole of such property.!’) But this is scarcely a distin¬ 
guishing feature of the case,!®) and in Allahabad no such distinction is 
recognized.!®) 

2713. It should, however, he noted that the English law is in this 
respect divergent, for there the recognized rule compels the mortgagor to 


(1) Lachmi v. Mh<l. YuxuJ, 17 A. 03. 

(2) Bhikaji V. lAikxhmun, 15 B. 27, 

note: Santaji v. Rayaji, (1870) 

17; Alikhan v. Matutmad Khan, (1881) 
.319; Nurayan v. Onnpnl, 21 B. 

010 . 

(3) Santaji v. Bnyaji, (1876) B.P..I.. 

17: Alikhan v. Mahamad Khtin, 10 B. 
058: Bhikaji v. Lakuhman, 15 B. 27; 

Karayan v. Qanpat, 21 B. 619 (026). 

(4) Bhikaji v. Lakuhman, 15 B. 27, 

note ; Mora v. Ramehandra, 16 B. 24. 

(5) Marukar v. i’un^'ap<iai//f, 0 M. 01 ; 


Thiltai V. RamatuUha, 20 M. 295. 

(6) Thitlai v. Ramatiatha. 20 M. 295 
(299); explaining Narohari v. Vilhal 
Bhat. 10 B. 648. 

(7) Shakeram v. Oopal, 10 B. 050; 
Alikhan v. Mahamad Khan. 10 B. 068, 
note. 

(8) Azimui AU v. Jowahir Singh, 13 

404 (416). 

(9) Kuray Mai v. Purun Mai, 2 A. 
606 ; Biaeshur v. Ram Sarup, 22 A. 284 ; 
Dina Nath v. Laehmi Narayan, 26 A. 440 ; 
Shib Lai v. Bhawani, 20 A. 72. 
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iL-drciii. tile' wliolf, unless there is a special bargain.But a person having 
piiilial interest in the equity of redemption is entitled to redeem the 
w iiulr |>ri<[)eity, leaving o 2 )en the rights of the other co-owners to be adjusted 
(lieru ar(ls.<2> This view has been accepted in a Madras case, but wthout 
n li renee to the treml of its earlier decisions. 

2714. Mode of Accounting.—Generally speaking tlie account under 
I hi- section is to he taken in the same way as an account under rules 2 and 
I, ainl it upon the taking of accounts it appears that the mortgagee has 
already been paid off. the .mortgagor is entitled to immediate redemption. 

1 lie account, if not complicated, may be taken during trial, otherwise it 
niiiy be ordered to be taken in execution.The mortgagor’s claim for 
recovery of over payments or the surplus profits received by the mortgagee 
must bi‘ included in the accounts which are equally subject to Article 148.^^^ 
But any claim to mesne profits, accruing due after the institution of the 
r«‘<lemptiou-suit, which the mortgagor may make, may either be inquired 
into in tile same suit or the mortgagor may institute another suit within 
three yeai*s from the time he re-enters on the mortgaged property.But 
where the mortgagor had made a proper tender which was improperly 
ii'tu.si'd by the mortgagee, and the mortgagor sued him for redemption, and 
afierwarfls instituted another suit for compensation for wrongful detention 
ot his firuperty between the dates of the tender and delivery of possession, 
il was held that since the claim for compensation might and ought to have 
licen set up in the redemption suit, and the mortgagee might and ought 
to liave been called upon to account for the profits which he had received 
up to the (lute fixed in the redemption-decree a separate suit was barred 
by the rule of res judicataA^^ Where the accounts of usufruct are impos¬ 
sible. the Court usually set-s off interest against profits holding them equal,t’) 
unless they are shown to be otherwise. In one case where the usufructuary 
mortgagee ondtted to take possession of the mortgaged premises for three 
years, and the mortgage-deed did not provide for the payment of interest, 
il was held that he was not entitled to charge interest for the period of his 
non-occupation.But where in a mortgage-deed there was a distinct under¬ 
taking on the part of the mortgagor, to pay any amount on account of 
interest which was not recoverable out of the profits of the property, and 
the mortgagor failed to deliver possession of the property to the mortgagee, 
the latter was held entitled to refuse redemption until payment of the w'hole 
of the interest due during such period.(9) The price of redemption and of 
foreclosure is the same and the amount for which the mortgagee could fore- 
close. is what must be paii by the mortgagor for redemption.(W In making 


(1) Hall V. Heward, 32 Ch. D.. 430 
Charter v. Wateon, [899] 1 Ch., 17S. 

(2) Pearce v. Morrie, L. R., 5 Ch.. 227, 
approved per Cotton, Lindley & Lopez, 
LL. J., in Hall v. Heward, 32 Ch. D., 430 
(435, 436. 437) ; followed in Konna v. 
Karunakarn, 16 M. 328 (332); Huthasanan 
V. Parameshwarau, 22 M. 209. 

(3) Qour Kishen Singh v. Sahay Fukeer, 
7 W. R.. 364 ; Hurra Durga v. -Sura/ Sim- 
dari, 8 C. 332, P.C.; Nellaya v. Vadakipat, 
3 M. 382; Jamal v. Mahomedbhai, (1874) 

B. P.J. 7; Vithu V. Bala, (1893) B.P.J., 
426; Mohan Singh v. Chandrapal Singh, 
10 C.L.J.. 374; (1924) Oudh 140. 

(4) Prasanno Kumar v. Nilambnr, 26 

C. W.N.. 123; (1922) C. 189. 


(5) Prasanno Kumar v. Hilambar, 26 

C.W.N 123; (1922) C. 189; Art. 105. 
Schedule II, Limitation Act (Act IX of 
1908). ' 

(6) Cy. ss. 76 and 84; Satyabadi v. 
Harabali, 34 C. 223 ; distingiushing Qour- 
ktsken V. Sahay, 7 W.R., 364 (as a caso 
under the regulations) and Kachu v. 
Lakshnutn, 25 B. 115 (as not opposed 
to the view). 

(7) Pancham v. Bamudit, 10 I.C. 7. 

(8) Bansidhar v. Hadi Ali, (1889) A- 
W.N. 177. 

(9) Phul Chand v. Sandilands, 10 O- 
C., 29. 

(10) Du Vigner v. Zee, 2 Hare. 326. 
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accouJits. the «u>rt>'agi‘o is t*!ititle<l lt> sft up any i-«inity lir may liavr to 
urge against the .mortgagor; his assigiu-e lieing e<jnally laaitnl l)y envoiiant' 
cnlerotl into the mortgagc-flecil if he is shown to havi- had iu*tice of llu iii. 
So where the covenant was that the moUgagor should not redeem without 
paying off all arri'ars of rent, the assignee was heUl hound hy tlu* co\H’nant 
as ho had notice of the mortgage.The mortgagor is etitilled to set-<iff 
against the mortgaged money any amount to which he may he enlitlial.t^i 
Mdlihumi payable to him by the mortgaget* in possession may he so 
recovered.This right- of set-off may be claimed bv the in/>rtgagor’s surety 
who may claim bonetit of any sum due to the mortgagor.An account 
once made cannot ))e re-opened for mere omission or mistakes, hut the 
mortgagor may in a ja-oper ease being madi' out, stircharge or falsifv it. 
“ If any of the parties can show an omission for which credit ought to lu- 
given, that is a sjircharge; or. if anything is inserte«l that is a wrt)ng charge, 
he is at liberty to show it, and that is hxlsification.”<5) But nothing short 
of fraud or error clearly proved entitles a party to re-o])en an account once 
closed, and where ail account has long been settled, nothing short of actual 
fraud will enahii* a jiarty to re-ojien it.—thi* fact that the parties stood to 
each other in a fiduciary relation being insufficient.But in the case of 
persons so relat»‘d, accounts however old will lie re-opened if it appejirs that 
they contained improper charges and that signature to them had been 
obtained without explanation and independent advice.In a case between 
solicitor and client an account signed thirty-six years previously was so re¬ 
opened, 


The mortgagee may tack further .idvances if made on the security '>f 
the mortgaged property.He may, moreover, add such costs, charges 
and expenses as he is entitled to add to the .mortgage-money,not only 
up to the date of the suit, but during its pendency till the final decree is 
made, since the mortgagee cannot leave the property in jeopardy while he 
continues in possession of it.(*i> 

2715- Accounts .may be ordered to bo taken with annua! or biennial 
rests if the rents and profits from the property in posse-^sion of the mortgagee 
materially exceed the interest due on the mortgage, and which may bo 
ordered to be applied in the reduction of the principal. <^ 2 ) Where accounts 
arc directed to be taken with rests, the decree should contain a clause to 
the following effect: “ Where accounts are taken with rests, the practice 
is to make rest as soon as there is the first surplus, and then to make 
annual rests as from that time.” Thus, for example, if the mortgagee has 
received any sum in excess of the rents and profits, say in February, the 
first rest should he made in February, and thereafter annually in that 


(1) KrUhnaji v. Oati^^h. <1803) 

603. 

(2) Dodd V. Lydft^ 1 333. 

(3) Mhd* Husain v. Shsotlarnkan, 4 
A.L.J.. R., 176. 

H) BtchervaUe v. L.R.. 7 C. P., 

372 

(0) PiU V. Chnlmondtly^ 2 Ves. Sen., 
665. 

(6) Millar v. Craig^ 6 Beav., 433; 
Oothing v. Ktighly^ 9 Cli. D.. 647 ; Eyre 
V. Wynn Mackenzie, (1694) 1 Ch. 218. 


(7) Wftrd V. Sharp, (1884) W.N., 6. 

(8) Jh. 

(9) Ss. 79, 80, ante. 

(10) S. 72, ante. 

(11) Allahabad Bank v. Motilal, 44 C. 
448; Papla Ckakrapand v. Bamas^catni, 
42 I.C. (M.) 230; Thirumathur v. Stvamina* 
iha, 16 T.C. (M.) 184. 

^^(12) Thorneycrojt v. Crockett, 2 HX.C., 
239 ; 9 E.R., 1082. (For form of decree 
in such cases see ih., pp. 246, 240.) 
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monlli. though the niortgage-deed was executed in July.l*> It should be 
added that payment with rests is really payment of the mortgage-money 
pioeo-iueal, and that it is not to be ordered as a matter of course, unless 
tilt' annual surplus is considerable(2> or there is some other compensating 
advantage to the Jiiortgagee. or the conduct of the mortgagee renders that 
c'jurst' justifiable. 


2716. In a suit for the redemption of property which has been sub- 

. mortgaged by the mortgagee, in which suit the sub- 
other^'mortglgcw. -^'lortgagees are co-defendants, the mortgagee is entitled 

to have an account taken of the sub-mortgage. The judg¬ 
ment slunild direct an account of what is due to the original mortgagee and 
tiu'n of what is due to the sub-mortgagee; and that upon payment to the 
latter of the sum due to him. not exceeding the sum found due to the 
original mortgagee and on payment of the residue, if any, oi what is due 
to the original mortgagee, both shall reconvey to the mortgagor.(3> 

Tn an action by a second mortgagee to redeem the first mortgagee and 
to foreclose the mortgagor, the proper form of judgment is. that in default 
of the plaintiff redeeming the action is to stand dismissed \vith' costs.W 

2717. There is, of coiu’se, no necessity to order the taking of accounts 

where nothing is found to be due to the defendant or 
nothing is ^vhere the mortgagee has been overpaid. In such a case 
the decree should direct immediate delivery of possession^®) 
to the mortgagor and payment to him of the surplus amount, if any, due 
from the mortgagee.t®) The same course might be followed if the mortgagor 
has deposited the redemption money and no object will be served by 
posiponing the final decree which is intended to give time to the 
mortgagor, 

2718. Pleadings _The title the plaintiff has to show in a suit for 

redemption has already been the subject of reference before (§§ 1521— 
1540). If a person has a right to redeem he is entitled to maintain a suit 
even though a suit for foreclosure may be pending against him.^®> A suit 
for redemption must contain all the averments necessary to establish not 
only the plaintiff’s, title but also his right to redeem. He must, for example, 
state if he wishes to enforce any equity he may have against the mortgagee. 
If the plaintiff asserts that the debt has been duly discharged, he may 
claim immediate possession, though in this respect the Court would not be 
too strict in construing his plaint. For if he has laid his claim for 
ejectment, the Court may treat it as a suit for redemption and order 
accounts to be gone into on that footing.<®) (§ 2719.) So when a mortgagor 
was about to pay off the mortgage amount to an assignee of the mortgagee 


(1) Binnington v. Haru-ood, T. & R., 
477. 

(2) Horlok V. Smith, 1 Coll., 287; 
Gould V. Tancred, 2 Atk.. 533. 

(3) Narayan v. Ganoji, 15 B. 692; 
Sukhdeo v. Bam Atilar, 4. O. L. J., 475 ; 
42 I.C. 66. 

(4) Hallett v. Furze, 31 Ch. D.. 312; 
Felly V. Wathen, 7 Hare, 351 (364, 375). 

(5) Sheikh Golam v. Ml- Alla Bukhee, 


(1871) N.IV.P.H.C.R., 62; Sita Bam v. 
Madho Lai, 24 A. 44 (65), F.B.; Sidu v. 
Bali, 17 B. 32. 

(6) O. 34 to 9 post ; ■S'iWuu v. Bali, 
17 B. 32. 

(7) Seth Boshnn Lai v. Bhure Singh. 
(1922). A. 479. 

(8) See s. 60, ante. 

(9) National Bank v. United, <fcc., Bank 
of Hope Co., 4 App. Cas., 391. 
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th'j mortgagee disputed the assignment and also claimed to he paid the 
mortgage amount. The mortgagor tliercupoii Hied a suit, impleading both 
the mortgagee and assignee as defendants. The plaint contained, in sub¬ 
stance' a claim for redemption, but it also prayed that the defendants should 
be required to interplead concerning their claims to the mortgage amount 
and that the mortgagor should be indemnified in consequence of the loss of 
the original mortgage-deed. Prior to tho hearing the defendants agreed that 
the assignee was entitled to receive the mortgage amount. 'I'lie suit was 
dismissi*d on the ground that no interpleader suit could lie as the plaintiff 
sought an indemnity from one of the defendants which gave him a personal 
interest in the suit. But on appeal it was held that it was eri’oneous to 
treat the suit as only one of interpleader, and that inasmuch as the plaint 
also contained in substance a claim for redemption, it should have been 
decreed.But a decree for redemption cannot be passed if the plaintiff 
does not wish it,(2) 


2719. There is nothing against the plaintiff claiming redemption as an 
alternative relief. For instance ho may sue to have the mortgage-deed set 
aside or pi’ay for redemption in the event of its being upheld.(*> It may 
bo urged against this view that a plaintiff is not at liberty to claim upon 
an inconsistent claim. It appears to be conceded that if the suit is not for 
redemption, hut for a totally different object, and is quite incapable of 
being used as a suit for redemption, an offer at the bar to redeem will not 
sustain it ns such.(^) But in any other case, the Court will be inclined to 
decree redemption even though the plaintiff's suit may be for a different 
relief. But on this point a widely divergent practice has gro\iTi up in the 
different Courts. Thus while in Bombay redemption is decreed even though 
the plaintiff had asked for only a declaration,(5) this practice is deprecated in 
Madras.(W Tn several Calcutta cases, it has been laid down that the plaintiff 
cannot be given relief he did not claim in the plaint.W And a similar note 
has been struck in the earlier cases of the other High Courts.(ri But th'e 
trend of later cases is to allow redemption even though the plaintiff may 


(1) Juggunath v. Kera, 32 B. 502 : 
following Vyoyan v. Vyvy<nt, 4 DeG. 
F. & J., 183. 

(2) Gordon v. Horsfall, 5 Moo. P.C.. 
303 (421); Mtiruga.Hler v. DeSouzti, (1891) 
A.C.. CO (72). 

(3) Hunt V. M'orxford. (1800) 2 Ch., 224 ; 
In re Nobhs [180C]. 2 Cl».. 830. 

(4) SetnbU in Gordon v. Horsfall, 5 
Moo., P.C., 393 : Crenvtr v. Williams. 35 
Beav., 353. 

(5) Snnkantt v. Virupakhsapa. 7 B. 14C. 
(0) Vtnkalanarasammah v. Enmiah, 2 

M. 108; P«ruma( v. Kavtri, 16 M. 121 
(126); Seshamma v. Chiekaya, 25 M. 607 
(611); Doraraja v. Jf?am«cAanrfra, 16 M. 
J R 5 

(7) Rugftoobar v. Dhekaree, 22 W.R., 
472; Na$xa Ch. Chand v. Telluekdye^ 
S C. 2G5 (268); Dirgopal v. Botakee, 6 C. 
269 (272). [Defendant's possession pro* 
tectedi though tlie plaintiff had lien which 


he must enforce in h separate suit]; Radka 
Per«had v. Monohar, 0 C. 317, (319). 
(Plaintiff claiming khas possession against 
tho zur^x-'ptshgi lessee, could not redeem 
him); KasumunnUjxa v. Nilratna, 8 C* 
79 (87). (A person suing for khos pos* 
session could not be allowed to redeem, 
but if the lower Court treat the suit as 
one for redemption, the High Court will 
he loath to interfere on that ground.) 
The principle* was widened in Chunder 
Naih V. Nilkant, 8 C. 090 (699), in which 
the earlier case was followed, and the 
right to redeem in a possessory suit was 
conceded. (The case reversed O.A., but 
on other points.) 

(8) VenkatanarMammah v. Ramiahf 2 
M. 108 ; Vtnknta v. Knnnamt 6 M. 184 ; 
Chandu v. Kombi^ 9 M. 208 ; Ramasami 
V. Vtttaza^ 2 M.L.J.,R. 48; Rnmanadkan 
V. AlkondOf 18 M. 500; Muihu v. Rayatu, 
6 M.L.J.R., 61. 
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have suoil to avuid the mortgage and for khas possession,But the 
.\]lalia!)M(I i uurt still adheres to the earlier view maintaining as it does that 
the ( ouii should not allow redemption in a suit for ejectment.But this 
us allow I'd by the Privy Council in a case(^> not referred to by the 
Allahabad ( ourt. However it may be, such a relief would scarcely be 
irhi>i (l w here ilie inconsistent pleas were due* to ignorance of the real facts 


irin>i d w liere tile inconsistent pleas were due* to ignorance of the real facts 
otj the part of the plaintiff.In any other case the plaintiff's 
meoiisisiency may be indefeasible. Moreover, if the plaintiff goes to trial 
on specMlic issue raised by him. as for instance, on the question of fraud. 


. 111(1 the <)iii'stion is tried out, he is not entitled upon appeal to a.bandi 
Unit issuo and to ask tin.* Court to treat his suit as one for redemption. 
So w lu’iv tliL' jilalutiff canu* into Court claiming possession on the ground 
ot nivafidity of the defendaufs mortgage, he was held not entitled after- 
w.iids. when it was found that his title to recover the property independent 
ol Uu' iiiorlgiige was barred by limitation, to say that the title prescribed 
tor liy tlu* rli'tVndant was only as mortgagee, and that, therefore, he bad 
sixty years to redeem. 

2720, I lie mortgagee has no doubt to see that the party claiming to 
redeem has least redeemable interest in the property (§§ 1521—1540). But 
layond this, he cannot raise any question as to the adequacy of consideration 
for the sale.C^) He may, however, resist the claim by setting up an agree¬ 
ment liy the mortgagor giving him the right of pre-emption,even though 
the riglit he barred by time, provided that it is not extinguished.(®> Indeed, 
an;v equity which gives the mortgagee priority over the right in which the 
plaintiff sues is a good defence to his action for redemption. But it may 
bo doubted whether the mortgagee can set up an equity, the specific per¬ 
formance of which is barred by time. This is the outcome of the doctrine 
of equity, which considers a thing as done what ought to be done, but equity 
scarcely considers done what need not be done f.‘»r the law of limitation,0®) 
and it may be therefore gravely doubted whether the mortgagee can set up 
by way of defence an equity which he could not have specifically enforced. 
The right of pre-emption is no defence to a suit for redemption.( 12 ) 

2721. The ordinary period for redemption of a mortgage is sixty years; 

Limitation period may be materially curtailed by events 

subsequent to the mortgage. For example, if the mort¬ 
gagee had already been put in possession of the property in execution of 


(1) Kfifiumunnissa v. Nilratna, 8 C. 
79 (87) ; followed in Chunder Nath v. 
Nilkani, 8 C. 690 (699) ; Jtupchand v. 
Dawl/itrav, 6 B. 495; Shivram v. Oenu, 

6 B. 515, Sunkana v. Virupukshapa, 

7 B. 146: Narayan v. Pandurang, 7 B. 
520; Rftdhabhai, v. Shatnrav, 8 B. 168; 
DuUfibh Dass v. Lakshman Dass, 10 B. 
88 ; Parsotam v. Rumal, 20 B. 196 ; Muthia 
V. Subbnjnn, 2 M.L.J.,R. 294. 

(2) Harrju Lai Singh v. (lobind Pai, 
19 A. .541, F.B.; illadan Lai v. Bhagivan 
Dn.9.9. 21 A. 23.5 (2.38), F.B. 

(3) Nilakaiit v. Suresh Chunder, (1882) 
B.P..T.. 21. P.C.: To the same effect Oardon 
V. Ho-sfnll, 5 Moo., P.C.. 393; Skinner 
V. Naunihol Singh, 36 A. 211 P.C.; Mhd. 
Ehrahim v. Sheikh Hanja, 35 B. 507. 

(4) Narayanasami v. Ramasatni, 14 M. 


172; Perumul v, Kaveri, 16 M. 121 (124). 

(6) Ram Dao v. Indromoni. 3 C.W.N., 
325 ; Maedonough v. Shewbridge. 2 B. & 
B., 55.5 ; Gordon v. Horsfall, 5 Moo. P.C. 
393. 

(6) Doraraja v. Brim Chandra, 16 M.L. 
J.R.f 5. 

^^(7) Hondo V. Gangadhar. (1888) 

(8) Chria V. Vishnu. 6 M. 198 ; Kanha- 
ronkutti V. Uthotli, 13 M. 490; Ukku v. 

’ Krishna v. Kesavan, 

M M, .505. 

Krishna v. Kesavan. 20 M. 305 (311). 

(J® '"• 21 Q.B.D., 289 

(493). 

(11) Ratnaswa7ni v. Chinnan, 24 M. 449 
(466. 467). 

(12) Idorat Khan v. Elahi Baksh, 27 A. 78. 
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his decree for foreclosure or sale, his possession tis troni Miat dati- iild he 
liriiita jack adverse, and persons claiming to redeem inusl then institute 
their suit for redemption within twelve years from the linal decree for 
foreclosure vesting the estate in him. or from the dati- of the conlirmation 
of §ale in execution of his decree in any other case.t*> This is the only- 
view deducible from the wording of rules 2 and 4, and it is consonant with 
that taken in America whore it has been held that the ne>rtgagee's 
possession in exeevition of his decree fta- foreclosuri- is /.rfa/a jacir adverse 
to the mortgagor who ttiusl then assi-rt his right before it becomes harn-d by 
efflux of time.(2) 

2722. t>o Jigain. sinci- a suit i!i'«tituted by a h'noiuidai- Irinds iho 

beneticiary it follow.>i that a decree for sale on a mortgage 
barred^^ b ' tin* ostensibk" pnisiu- mortgagee the right of redemp- 

midar. ^ tion wouhl bar another snit for redemption instituted by 

the real puisne mortgagee. 


2723. Costs of Redemption.—As regards tlie costs <)f a suit hjr re¬ 
demption the usual rule is that they are payable by the plaintiff.(^) unless 
the mortgagee forfeits them for Ins misconduct or any other reason. In a 
norsnal case, however, the mortgagee’s eosfs arc adefed to the mortgage- 
money which nmst be paid on the due date, failing which the fonnei’ 
practice was to foreclose the mortgage, the Court being incompetent to 
extend the time for a redemption hy paying the costs of the adjournment. 
But in this respect the procedure has now been modified by the Act.(6> 
The costs should be assessed on the value f»f the subject-matter of the suit 
and not on the amount of the original debt.{’> In other words, the 
amount is payable on the value of only the cqnilv of redemption and not on 
the value of the mortgagee’s interest. 


2724. In a suit for redemption the jurisdiction of the Court depends 
an.! the nature of the plaintiff’s claim. If his title to the 

Oouit-lee. property is undisputed, ))ut the question is one of rodemp- 

, , tion, the value of the subject-matter for purposes of 

jurisdiction, is not the market-value of the land but the amount of the 
mortgage-money.(9> If on the other hand, he has further to establish his- 
titlc to the property, then the question of jurisdiction must depend on the 
value of the property and not on the amount of the .mortgage.(W) The 

Courts are divided on the question whether the Court being once rightly 
seized^ of the case is empowered to pass a decree for a sum beyond its own- 
pecumary jurisdiction. According to the Calcutta High Court this cannot be- 
donei > though the contrary has been held in some other Courts. 


(1) Pugh v. Henlh, 7 App Caa.. 235 ; 
Ohinarain v. Pam Monarttlk, 0 C. 600n : 
Pamjan Mahomed v. Chunder Mohun, 
1 C.L.J., 040; following Brojo Nath v. 
Khelut Chunder, 16 W.K.. 33 P.C.: Bhnpi 
V. Barham Deo, 4 C.W.N.. 297; Makhan 
V. Bhagirath Praead, (1905) 8 O. C., 33; 
ShamMunder v. Mhd. JktUImm Ali, 27 A. 
501 (504). F.B. 

(2) 2 Jones Mortgage (6th Ed.), §§ 
1166, 1157. 

(3) Kaniz Fatima v. WaliuUah, 30 A. 
30. 

(4) Beckett v. Sutton, 19 Ch. D., 646 ; 
Subkana v. Krishna, 16 B. 644. 

(6) Ladu V. Bdt^i, 7 B. 632; Mahant 


lahwargar -v. Chudaeama, 13 B. 106 ;. 
Subhana v. Krishna, 16 B. 644 (646). 

(6) S. 93. poet. 

(7) In re Sanderson, 7 Ch. D., 170. 

(8) In re Sanderson, 7 Cl>. D., 176 
(179). 

(0) Kubair Singh v. Raja Bam, 6 N_ 
L.R.. 164. 

(10) Kollan Das v. Nawnl Singh, 1 A. 
020 . 

(11) Mansa Ram V. Umra, (1911) P.W. 
R., 134: II T.C. 198; Onkar v. Lakshmi- 
chand, 6 14.L.R.. 130. 

(12) Ijjatulla V. Chandra, 34 C. 054 
F.B.; Ramjil v. Ramudar, 16 C.L.J., 
77. 
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As n-gards covirt-fee. the proper valuation of a suit to redeem a mort¬ 
gage is the amoimt of the mortgage admitted by the plaintiff to be binding 
on him and not that of the mortgages set up by the defendant. On an 
appeal by the mortgagor for reduction of the price of redemption the 
appellant must pay nd valitrcut court-fee,0> but whether the maximum fee 
payable is limited l)y the principal amount secured bj- the mortgage depends 
upon the meaning of the uord “ suit in section 7 (ix) of the Court Fees 
.'\ct. If it includes an ai>penl. then the maximum fee should not exceed 
that paid in the first Court ;(2) otherwise it should he j)nid o<H I'ulori ni.^p 
]3ut tlio Court Fees Act is so imperfectly worded that neither view is 
directly’ supported by it. and either view is equally possible and plausible. 

But. the court-fee payable in a suit for redemption is assessed un the 
principal of the mortgage-money anrl not on the intrinsic value of the right 
involved.t't) So even where the plaintiff claiined in addition to redemption 
an account from the mortgagee of the profits received by him during his 
possession, the Court-fee payable would be the same, namely, on llte 
principal amount secured by the mortgage, and no ad iHilorcm duly oeiild 
he claimed on the surplus sought to be rocovej*(‘<l froin the .mortgagee, 

2725. Ad interim Protection.—If the mortgaged property is shown 
to he in imminent danger of being lost,t^> or the mortgagee is shown to 
commit waste,the Court m^iy place the property in the custody of a 
Becciver. A Receiver may also be appointed at the instance of the inort- 
gagoe, who may prefer to be relieved of the responsibility of having to 
manage property in respect of which a decree for account is passed. 

2726. When Payment made. —The decree in a suit for redemption 
generally follows the wording of rule 2 with some uoticeable verbal changes, 
which, iiowever. do not appear to mark any difference between decrees 
under the two rules.The effect of the payment is to extinguish the debt, 
and the mortgagee must (i) <leliver to the plaintiff, or to such person as he 
appoints, all documents relating to the mortgaged property in his possession 
or power; (i7) re-transfer the property free from the mortgage, etc., and 
(Hi) if necessary, put the plaintiff into possession of the .mortgaged property. 
The term “ re-transfer " is scarcely apt, since a simple mortgagee cannot 
re-transfer when according to the nature of his security there was no 
transfer of the property in his favour. Tt would appear that to a simple 
mortgagor clauses (H) and (Hi) do not apply, and hence in his case there 
can be no appreciable difference between a suit instituted under section 00 
or the present rule. 

2727. Contents and Construction —A decree for redemption should 
state the sum due which should not be left to be determined in execution.0°) 


(1) Madho Das y, Uamj}^ 10 A, 280; 
Sundarshan v. Ram Pershad. 83 A, 97; 
followed in Sndarshan v. Ram Pershadt 
10 I.C. (A.) 402. 

(2) Dhiraj Singh v. Raja Ram, G N.L.R., 
164. 

(3) Madheo Prasad (In re), 30 A, 547 ; 
Baji Lai v. Qobardhan, 31 A. 266 ; Refer- 
snee, 29 51. 367; Chappan w Raru, 37 
M. 420. 

f4) S. 7 (ix)» Court Fees Act (VII of 


1870). 

(5) Husani Begam v. Collector of Cotiti- 
pur. 4 A.L.J., 376. 

(6) Tribhovan v. Jamunn. (1889) B* 
P.J., 184. 

(7) Hanson w Derby, 2 Vem., 392. 

(8) Oregg v. S. & Sc., 674. 

(9) These have been noticed under 
“ meaning of words/’ supra. 

(10) Hakim Khan v. Sardar, (1896) P- 
R., No. 34, 
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The form of the decivo prescribed in tlif ruK- clues not provide for coses 
where the claims of several persons entitled to redeem are adjudicated in 
tlio same suit. In such cases a decree must provide for each contingency 
allowing successive redenjptions and in default, foreclosure or sale in each 
case.<^> A suit for redemption should not be construed too strictly, for the 
(.’ourls have discrc'tion to pass a decree for redemption in a case in whicli 
the i»Tamtiffs have sued iii ejectment. 

2728. According to the language used in the rule, the pavmeut must 
be ma<lf within six months from the date of the preliminary decree. But 
w here I he decree does not cmbcxly the direction required by the rule and 
does not specify the consequence of non-payment, the result is the same as 
if the commission had not been made. But on this point the authorities 
are by no means unanimous.(i> There can be no doubt that under the next 
ruh the Court has power to enlarge time, but whether it can do so 
relro'-pectivcly. is a question which requires discussion, and for which 
reference must be made to the discussion under the next section. 

The interest payable under a redemption-decree wouM be the same as 
would b.' payable in a decree for foreclosure or sale. Such interest may 
continue running for sixty years till the mortgagor’s right to redeem becomes 
barnal l)y time.(«> But it is evident that a dift'eront rule would govern 
interest, when allowed l>y way of damages. fSee the subject discussed 
under rule 2. ] 


'I he duty of the mortgagee to deliver all documents in his possession or 
I)ower relating to the mortgaged property is one which is cast on the 
mortgagee even whoiv he institutes a suit for foreclosure. With the deeds 
in his possession as muniments of the mortgagor's title, the mortgagee will 
have to return the mortgag»'-deed which the mortgagor’s suit is intended 
to annul. He has no right even at his own expense to make a fair copy of 
the deed after he is fully paid off.t^t But if the mortgagee retains some 
interest in the property, ns where he is a tenant-in-common, he will be 
permitted to retain the deeds on giving a covenant for their production.(S> 

Tn the event of the title-deeds beiug lost, the mortgagee is liable to pay 
coniponsation ftjr the damage done to the estate, and which may be set off 
against the mortgagc-deht.t’) But in ordinary cases a bond of indemnity 
IS all that is required.But no loss, howover innocent, can deprive tlie 
mortgagor of that necessary safeguard.(^> 


(!) See for inst met ions niuler 80. 

(2) Xih/hifit V. Sttre^h (*huttfUr. (1882)* 

21, P.C.L.R. 12 T.A. 171: 
tom V. Piimril, 20 B. 100: Hasanhhat v, 
UmojK 5 Boin. 802, (805). rontra 

in Jtfimawtmf v. Velhit/o. 2 M.B.J, 48 and 
Ohani/a v. l^kioid Rao (4 N.L.K,. 9) in 
boAed on no intellisihlo prineiplc and 
i^noreK tlie fact tlmt |)ersons entitled to 
^^eern may know nothing of the mort¬ 
gage : why should tliey not then repti- 
diate what they do not know offering to 
if itfl exifttence and validitv is 
proved. $$ 1967. 1008. 

(3) Jnikijthen y. Bhoht yCath^ 14 A. i529 : 
following KotUu Simjh v. Jaisri Shujh, 


13 A. 370; hut contrn per >rabmud. J., 
Ill Bmulhu Bhagat \\ Shm Muhammad. 

-^*■1- 148. Indian Limitation Act 

u'u ^r,uf>ha{. 

D.!'"348'(3T2) 17 Cli. 

(0) Yatet V. Phonbe. 2 Sm.. & O 174 

iV 10 Sim.. .325! 

(8) Shelmuriliue \. Harron. 0 Madri 
.■Ifl (44). whicli prescribes the form of in! 
deiiuiity. 

11 Ch. D.. 398 

(403). 
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2729. Til 


Retransfer 

redemption. 


on 


liability of the mortgagee to re-transfer the mortgaged 
pr<»j)erty is one which has been considered at same length 
in the earlier pages (§§ 15*29—1539). It may be added here 
tliat if the mortgagor has only a partial interest in the 
<''j;iity of redemption, reconveyance should safeguard the interests of other 
jiersous.t^) 

2730. Procedure on Non-payment.—If, ho’vever, payment is not 
made as required, the last paragraph declai’es the procedure which the Court 
must then follow. Generally speaking, the effect of non-payment is the 
same as in tlie mortgagee's suit for foreclosure or sale. That is, where fore¬ 
closure is allowed, the Court may order foreclosure of the mortgage, and in 
other cases il may order sale of the jiroperty. Jn an English mortgage where 
both foreclosure and sale arc possible, the Court may order one or the other, 
following the line presumably as laid down in rule 4, paragraph 2. Accord- 
:ng to the concluding paragraph in the present rule, the Court is empowered 
to onler sale in the case of a usufructuary mortgage. But under section 67, 
clause (a), the usufructuary mortgagee cannot sue either for foreclosure or 
sale. The effect of the two clauses then is, that while the usufructuary 
mortgagee may not sue for foreclosure or sale, the mortgagor may, if he 
chooses, bring the property to sale, by instituting a suit for redemption. It 
may be that the power given in the proviso is to enable the mortgagor to pay 
off his debt, which otherwise he might not have been able to do. Where the 
security is sufficient, and the sale realizes at least the amount due to the 
mortgagee, no injustice is possible, but where the property does not fetch, 
the amount sufficient to pay him, the mortgagee may lose his security and u 
poj-tion of his money as well. Then again it would appear from the definition 
of that class of mortgage that the mortgagor authorizes the mortgagee to 
retain possession of the mortgaged property, until payment of the mortgage- 
jmoney<2) and therefore to allow the mortgagor to bring the property to'sale, 
is, it is submitted, to enable him to break in upon his own contract, without 
giving the mortgagee any reciprocal remedy. 

8. (1) Where, on or before the clay fixed, the plaintiff 

pays into Court the amount declared due as 
ledemAioSt. aforesaicl, together with such subsequent 

costs as are mentioned in rule 10, the Court 
shall pass a decree— 

{a) ordering the defendant to deliver up the documents 
which under the terms of the preliminary decree he is bound 
to deliver up, 

and, if so required 

(&) ordering him to retransfer the mortgaged property 
as directed in the said decree, 

and. also if necessary, 


(1) Oanpnti v. Dnmodnr, (1874) 

2 ; Thorneycroft v. Crockett, 2 H.L.C., 239; 
Penree v. Morrin, L.B., 5 Ch., 227; Flint 


V. Howard (1893), 2 Ch., <54. 
(2) S. 58 (rf). 
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(c) ordering him to put the plaintiff in possession ot tlie 
property. 

(2) Where such payment is not so made, and the mort¬ 
gage is not simple or usufructuary, the Court sliall on 
application made in that behalf by the defendant, tms.s a 
decree that the plaintiff and all persons claiming thromdi 
or under him be debarred from all right to vedcenrthe mort¬ 
gaged proi>erty and also, if necessary, ordering the plaintiff 
to put the defendant in possession of the property. 

(3) On the passing of a decree under sub-rule (2) the 

debt secured by the mortgage shall be deemed to be dis¬ 
charged. 

(4) Where such payment is not so made, and the mort 
gage IS not by conditional sale, the Court shall on anolica 

ion made in that behalf by the defendant, pass a‘decree 
that the mortgaged property or a sufficient part thereof be 
sold, and the proceeds of the sale (after defravina thereout 
the expenses of the sale) be paid into Court aiul Applied in 
payment ot what is found due to the defendant and hat the 
balance if any) be paid to the plaintiff or othe " 
entitled to receive the same; ’ 

Provided that the Court may, upon good cause shown 
Power to ettiarge w])on such terms (if any), as it thinks 

Jiostpone the day fixed 
for payment. • 


2731, Ana/ogouA Latr. 

2732, Pr I nc. iple, 

2733, Meoniug of Worrit. 


SYNOPSIS. 

Paragraphs 

2734. Mortgagor's 

mtdg, 

2735, Rede tn pt 

due date. 


Re- 

after 


2T3S. Fiiin/ih, of fie- 

•Ifntplion-ilecree. 


2731. Analogous Law—This rule "enerallv corrcsnonHc i.jfi i 
Hncl hut llie proccdviro here prescribed departs frorn fh.. * 
wind) allows the plaintiff to claim an order for onlv rodemDtion^'^ ' ^ 

sale of the properU^ or for sale or redemption in the ' 

order for sale max be made at anv tima before ihn finoi ^ # And an 

tioo.<3> The po'vor to rnbrge Unie' is net 


(1) Conveyancing Act, 1881 {44 * 45 
Vict., c. 41, H, 25). Tlie old statute (The 
Umncer>- Amendment Act. 15 and 16 Viet., 
c* 86, 8. 48) ilid not pennit the mortgagor 

action for redemotion. 
i 2 ) Unwn Bank v. Ingram, 20 Ch. D., 


403 : U’oon^y V. CoW/TTrciTlT^^ 

loopu.)); Subhen V. Krhlnw, ir, n r.A , ' 

v. Ishworgor. 16 R ‘ 5 to = 
Chenpaya v. Malkapa. 20 B. 270 ’ 
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But i)i'ovi?>i<iUv, ifiatiug as they do to pi’ocedurc merely, would apply 
<‘(|U;illy i') a nil of a ilatn executed before its enactment.<i> 

'rile beetion lias been held to be applicable, even though the decree was 
uoi ilrawn iij) in the terms of the last rulo.t^) 

It will l)e noticed there is an inconsistency between this rule and the 
last regarding the relief to wliich the mortgagee is entitled on non-payment, 
in that while tin- last rule categorically provides for foreclosure or sale as 
resulting from non-j)ayment, this rule contemplates a further appliciititui 
i>\ ilio niorlgagei- in obtain that relief. 

2732. Principle.—This rule is the natural sequel to the last rule and 
provides in detail tlie procedure which the Courts should follow in the event 
of the mortgagor not making payment within the time limited. 'J he last 
<‘h.usc enables the Court, upon good cause shown, to enlarge time. 

2733. Meaning of Words.—'* Dcfcndani may apply lo fbc Court: 

The Court here )iieans the Court of first instance.(*'> " Shall pass u decree: 

in paragraph 2 implies that the Court is bound to pass the decree and has 
no discretion in the matter. “ The balance," cic.: after the words the 
balance ” the words “ if any ” did not occur in section 93, and it was 
pointed out in this work that those words should have been inserted and 
must be iinderstood.t®’ They have now been added. “ Both 
yuished that- is, both the right of redemption and the security. < 

terms:" such ns payinent of interest, cost or compensation, etc. , j*‘* 
pone the day:" strictly construed, the word “ postpone would preclude, 
retrospective enlargement, but this is evidently not the meaning. 


:r?h\co:t:“.Uo.V;'d7o the:mo^^ subsequent to the decree us n.eutioned 

in tliP noxt rule Costs are considered a part of the mortgage-money(’> and 
JL moHgagee mnv insist upon their being paid before redemption. And if 
they are not paid.‘he can refuse to deliver possession of the mortgaged pro¬ 
perty or allow the mortgagor to redeem. If the mortgagor does not pay the 
price of redemption, or pays in part, the mortgagee may under the subse¬ 
quent -lara^raphs proceed to obtain a final decree for foreclosure or sale 
according to the nature of the mortgage, in the same manner as the mort- 
cagee is required to do after the decree upon his mortgage is passed under 
w^s 2 or 4. The Court cannot decree sale, where the mortgage is one by 
conditional sale, nor foreclosure where the mortgage does not admit of it. 
It is bound to pass an order in the same manner as it would have done if 
the mortgagor had defaulted in a suit brought by the mortgagee against him. 


2734 Mortgagor’s Remedy—The first paragraph is substantially the 
* as Clause (c) of the last rule. It, however, prcvides for the payment 


(1) MurUdhar v. Pora.<fharam, 25 B. 
101 (103); Naudram v. Bahaji, 22 B. 771. 

(2) Mvriidhar w Para9}tara7n, 25 B. 
101 (103). 

(3) Kiishaba v. Bndhaji^ 40 B. 348 
(353); Bfdkiithen v. Atmaram, 10 N.L.R.. 
150 5 26 I.C. 701, 

(4) Venkata v. Thiagarafja. 23 M. 521 ; 
Oudh Bekari v. Neigeshar Lai. 13 A. 278, 
F.B.; Sheonarain v. CAMn»i Lnh 23 A. 


8S. 

(5) 2 Law of Transfer (2nd Edn.), § 
1522. 

(6) Bongo v. BhomsheUi. 26 B. 121 (126) 
But contra in Vedapuratti v. Vallabha, 
25 M. 300 (314), F.B., winch, however, 
has since been o%*erruled bv s. 148, 
C.r.C. (Act V of 1908). 

(7) Subhana v. Kri'Shna^ 15 B. 644« 
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But ihuuj'h this is ilu- ri}»hi of the thoiv is iiutliing to |iri-v<-iil llio 

inoitgagur from moving tor tin- sale uf his propertv, if h.- is miahli- to ndeom 
to bis advantage.t^) 

TIk' soclioii doi-v not pi-ovidi- for eases wheiv puisne nu.rigagei-s with 
conriicting iiUeivsis are joineil in the suit, hut it wouM aj»pear that in such 
cases, the proeedur*- iinhcatcl in cases under rules 2 and 4 should apply, 

2735. Redemption after due date.— The question wheilier the mort¬ 
gagor can l)e permitted to redeem after expiration of the i>eri<»l fix«.’<l h\ 
the decree in the same way as it appears he can when he is ^ued by llie 
mortgiigee, is one upon whieli the lligli Courts liave maintained <iiv«.Tgeiit 
opinions. 1 bus it was held in J^onUiay that an application for an eidar‘'e- 
nient of time might he made even after expiration of the tlnu- meiitioired 
m the decree, and the Court might on sufficient cause shown extend it.<2> 
But in Madras it wa> held by the Full Bencld^^ that a mortgagor wlio bad 
made default in payimni of the mortgag<--iiioniv within the tini.’ ]im.ile>] 
by the decree, was n-h entitled to appiv for .-.xeculion ..f the .lecivi’ after 
the tune liimteil t]iei<-hy. In this casi-. Iiowevi-r. the facts show that after 
expiration of the period of grac*. the mortgagor. instea<| of applvin-' for 

men^r f 1’ the .lecree, an.l the judg- 

o Bm. t r-''- ■ " ‘"I'- r*' of tlu- <-nlargement 

In AH I, rVn I disposed to pronounce its opinion.C» 

tL a '1 • decisions were conriicting in some cases, it beiiK^ Indd ih it 

vlu " hdo others distinctly took tlu o nos 

loath to n.ako an CNtanaion only on V..,, It r w"'" 

on expiry of tho (Uu^ {p ;l ,! it luul Utii ^ipphed for 

:s.y tr.;*-a? 

736. flic prmisioii for extension of time is, strictly speaking out 

(1) Extension ol ‘ ^ fcdomption, since tlie very gist of 

such lies in the redeemer s ability and willingness to pay 
_ ^c'verthcdes.s, since it is sometimes necessary to 

<3li! VMha. 25 M. 300 ' .. 

25 B. 101 (103) ; 
iallabha v. Ve<lapriraUi, J9 M. 40. 

(4) Ib., p. 47. 

(6) Jaikiaheu v. BJuiIa NtUh, 14 A. 529 ; 

19 A. 202. 

( 0 ) Bandhu Bhagat v. Shah Muhamnuid» 


14 A. 350 : v. Tulsa, 19 A. 180; 

(no difltinction between an application for 
extension under this or a. 87); semble 
in Baja Bam v. Chunnilal, ih.. 205 ; Dhotidh 
Bahadur v. Ttk Narain, 21 A. 25]. 

(7) Ishwar Lingo v. Gopal, 28 B. 102 ; 

Bango v. BhomaheUi, 26 B. 121 (126) ; 

following Xandrnm v. Babaji, 22 B. 771 ; 
Nand Lai v. Bam Baton. 2 N. L. R., 137 ; 
Jones V. Cresuneke, 9 Sim., 304. 

(8) S. 148, C.P.C. (Act V of 1908), 




IS2-2 


TltAiVSFIiU OF PROPERTY. 


[O. 34, r. 8 

)j,n iiitt) iiceouiits iiivolviug liubility which the mortgagor may not have 
ii>i<‘scc‘n the legislature treats a reclpinption suit as standing on the same 
looting as the mortgagee’s suit for foreclosure or sale with this difference, 
iliat while in the mortgagee’s suit the Court is more indulgent in extending 
tinif it will require suhstantial ground for enlarging it in redemption.0^ 
i'lu' power of the Court to extend time under this rule is limited to redemp¬ 
tion decrei" passed in accordance with the provisions of the last rule. If 
the suit is not one for redemption, or being so, the decree is not in the 
form prescribed by the last rule there can be no extension under this rule. 
thoughf2) an extension is possible otherwise as provided in section 148 of 
the Code. It has no application to a decree obtained on compromise. 

'Plu’ Court granting an extension of time under this rule must not only 
be satisfied of substantial grounds, but it- must place the parties on terms 
by allowing interest at the contract rate for the period of extension. 

2737. This provision of the Procedure Code, does not introduce^ a 

radical novelty, since it is in consonance with the majority 
(2f Extension earlier cases, which lend suppoid to the view that the 
alter due date. precluded from enlarging time, even upon 

an application made after expiration of the period mentioned in the decree, 
but a distinction must be drawn between an application under this rule and 
one under the corresponding proviso to rule 3. In the one case the mort¬ 
gagor comes into (’ourt professing to have his money ready, while in the 
other he cannot choose his own time but has to redeem by compulsion. 
Hence while strong reasons may not be required to accede to an application 
for enlargement of time under rule 3, strong and cogent reason should in- 
varia.bly be required to support an application under the present proviso. 
So ill England, while, in a foreclosure-suit time may be enlarged more than 
once siniilar indulgence has never been granted to the mortgagor in a suit 
for redemption.(5) It has been held in Bombay that the proviso enabling 
the mortgagor to apply for the extension of time does not apply to decrees 
made before the Act was put in force.<^) Although the Court cannot post¬ 
pone the day of payment suo inntii and without any application on the part 
of the mortgagor, still no separate and formal application would appear to 
be necessai*v.<^) In one case the mortgagor was ordered to pay a certain 
amount on or before the 23rd March 1899, but he failed to pay it wnthin 
that period, but at a later date, but within three years from the date of the 
decree, he produced the requisite amount in Court and prayed for posses¬ 
sion of the mortgage-property. The mortgagee opposed the application 
contending that the plaintiff had no right to redeem after the date fixed in 
the decree, and which had not been extended by the Court. But it was 
held that the mortgagor's present application may well be treated as one 
made for fhe necessary enlargement to legalize redemption, and that the 
Court was competent to inquire into whether the mortgagor had good cause 
to show for obtaining the enlargement, and whether the parties should be 


(1) Novotiiehki v. Wakefield, 17 Ves. 
417. 

(2) Nund Kunwar v. Sujan Sin^h, 
43 A. 2.5 dis.senting from contra in Jdumhu 
V. Peihu Reddy ^ 43 M. 357. 

(3) Niranjan v. Jagannath^ 18 O. C. 

68 ; 28 I.C. 862. 


(4) Bashi Rtnn v. Bi-sihambhafy 9 C. L- 
J. 430; (1922) Oiidh 268. 

(5) Tipping v. Hawe^y cited in 17 Ves.r 
417; Fisher. § 1056. 

(6) Chennaya v. Malkapa^ 20 B. 279. 

(7) Rango v. Bhomshettiy 26 B. 121 
(126). Ishivar v Lingo . OopaJy 28 B. 10-^. 
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put on terms.But in no case can tlie necessity for obtaining an enlarge¬ 
ment of time be dispensed with.(2) Heady money in the bauds of the mort¬ 
gagor after the due date is, therefore, no answer lo lla- mortgagee’s applica- 
tiou for foreclosure. Nor is it a ground for the C-\)urt to exteml the tim. 
as, of course,(5) though, when the money is in sight, the Court will not 
probably construe the clause as narrowly as when the mortgagor has to show 
good cau.se to obtain a further extension. An order refusing to eiilar.'e tim. 
fixed m a decree for redemption, was formerly held appealableunder 
section 244 (corresponding bo the present section 47) of the Code («) but it 
is now appealable as an order and for which an express provision is iiia<I. 
m the Code.(5) Though a redemption decree may have been the subject of 
an appeal an application for extension of time lies only in the trial Court and 
not in the Court of Appeal,(^> 

2738. Finality of Redemntion-decree.—The question whether one suit 
for redeniption has the effect of barring a second suit for the same relief 

'LIT "T necessarily depend upon certain considera: 

t ons^ If the su t is decreed, and a decree is drawn up in accordance with 

the provision of the last paragi-aph. it would necessarily preclude the possi- 
bihty of another suit for redemption.(?) But a decree which only provides 

should be deemed to be non-existent ” is not a decree which would ^^r . 
fresh suit for redemption, since it does not provide for the foreclosure or 
sale of the property, on failure on the mortgagor’s part to redeem it A 
second suit for redemption would not then be barred as there is nokira 
m section 11 or 47 of the Code to prevent such a ... if Ltll • 

But. in view of the Bombay High Court the mere ae^ 

under the last section is defective does not nreehifl^ il-i^ f ^^^ciee 

where 'executed 

suit would not, in view' of the last and tbp entod, a subsequent 

For. under the Inst rule, the decree gives the fi^ht to rn Ip '"^'•itninable. 

is o xtinguishel 

/inJ! Lingo v. Oopal. 28 B. 102 

tiUo). 

T Bhagwan, 14 O.C. 10 ; 0 

Prasnd v. SaXamat 

Khnn, 29 I.C. (A) Y 88. 

X- fSftC] 1 Ch.. 

«44 m winch a hona fide mistake was held 

5 

- /.■*) V. Bhom/ihetti, 20 B. 121 ; 

v. Babaji, 22 B. 771 ; 

V. Nepal. 14 A. 620. 

ffl o *“■ * 

390.* ^ V. Rarnam Dtu. 39 A. 

'*• 24 A. 44 

30 M fio«’ j^yyf^ngffr v. Varayana, 

39A Beni Prasad v. Ham-rf,: Das 

A. 306. Kushaba v. BudhnSi, 46 B. 346. 


Bam Dnyal v. Ramped Sinnh /i ^ o 

IV, ; V i’" o^„-, u o.g; 

OO L..T. oils'; 48 I ? 022 .' r 

V. Valleebho: 25 M ’ l^^opureeUi 

V. Anqapna 7 \X 

Kuruthasami V. JaejanaUu,: 8 M 47 ?! 
ffnmunnt v. Brahma, 15 M ^r.r.. 1' . • * 

inB r,,UabH„ v. 16 T io 

and dissentine from Nainapua v 
6 nr«»n. 21 M. 19. noppa v. Chxdam- 

25 B. 101 

f62?^ pS Led, 24 A. 44 

d1« ‘ 19'a' So'I""/'?.*' ""S' '*• 
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th<- fiiL-t that till- (k-crt-e has become incapable of execution would not let in 
tin- ri;:ht to sue again in a mortgage-suit anj' more than it would revive 
the cause of action in any other case.t^> But in such a case it is open to 
til - mortgagor to apply for redemption under the decree and for extension 
111 lime, for so long as no final decree for foreclosure or sale is passed, the 
right to redeem remains and niay be enforced at any time if good cause is 
shown for the delay. 

2739. In England it is conceded that the dismissal of a suit for 
re(li-mi»tiou for any reason except for want of prosecution operates as a 
deerce fur foreclosure against him so that he cannot file another suit for the 
same purpose.On the other hand, the mortgagee becomes the absolute 
owner of the mortgaged property as from that date.W In other words, 
both according to tlie English as well as the Indian law. the passing of a 
di-eree for redemption in accordance with the terms of the last rule has 
necessarily the effect of barring another suit for the same relief.^®^ But 
here the English and Indian rules part company. For, while under English 
law. the practice is that on non-payment by the mortgagor of the mortgage- 
money within the time allowed, the mortgagee applies to the Court for the 
dismissal of his suit, and it is on motion, of course, dismissed,(« such a 
dismissal being equivalent to a decree for foreclosure ;<’) m other words, tne 
dismissal enables the mortgagee to hold the estate free from the liability to 
be redeemed by the mortgagor, whose suit had been on his motion dismissed. 
But this is by no means in accord with the Act, inasmuch as foreclosure 
beiii<’ by no means the only remedy open to an Indian mortgagee, the non- 
Tiayinent of the decretal amount cannot have that effect. Moreover, the 
redemption-suit need not necessarily be dismissed in such a case, since the 
procedure to be then followed would necessarily vary with the kind of 
iiiortgace which the defendant holds, and with the relief he is consequently 
i-ntilled to obtain in respect of bis mortgage. This deviation in procedure 
uaturallv the outcome of the fact that the remedy of forecl<^ure is not 
common to all Tnilian mortgages. But this fact 

cases which professedly followed the English law.W Moreover, there have 
been cases where the decree being defective and not drnuTi up in the terms 
of the preceding rule, a similar question arose in another fonn. in one 


(1) Vedapuratti v. VnlUibha, 25 M- 300 

(.311). F.B.: Vallabka v. 24 a‘ 

4(1 F.B.: Sita Ram v. 

44, F.B.: Dotidh liohadur v. Tek Isarnin, 

ripumH/ V. V(dhibha, 25 M. 

(327) F.H.; Lintjo v. GopaU -8 B. 

.Tame-., L..r.. in MaMf v. 
f^hewshury. L.R.. 10 Ch.. 250 (2o3, 254). 

(4) Chobneley v. Countest oj Oxford, 2 
Atk . 2(17 : Bhhop of Winchester v Paxne, 
11 Ve.s.. 104 (100): Inman v. Wearing, 

Tl^/has^been held 

Btdoii V. 2\onuxujundn, 6 B.H.C.K. lA.V/,;. 
Maloii V. Sngaji. 13 B. 567; Unayak 

V Daflairya. 20 B. 611; v. 

Miidho Lai. 24 A. 44. F.B.; redaparatti v. 

Vnllahlia. 85 JI. 300 .a. . 

(6) Stuart V. Worrall. 1 Bro. C.C., o81 , 

Proctor V. Oates. 2 Atk.. 140 ; ^eu■sham 


V. Oray. 2 Atk.. 287. - « , . » 

(7) CholmeUg v. Countess of Oxford, £ 

Atk.. 207; Bishop of Winchester v. Paine, 
11 Ves., 194 (199) : v. Wearing, 3 

DeG. & S.. 734 ; Marshall v. Shewsbury, 
L.R.. 10 Ch.. 250. 

(8) Oan Savant v. Narayan. 7 13. 46« ; 

Mnloji V. Sagaji, 13 B. 567 (in which 
liowever, the opinion was only an obiter 
rfictum). In Mohd. Samiuddin v. Mannwal 
13 A. 386. in whicli Straight, J., held that 
in as much as usufructuary mortgagee 
cannot foreclose the mortgagor's right to 
bring a second suit for redemption on his 
faihu-e to execute the decree passed m 
his previous suit was not jl”’ 

p. 392) : Chaita v. Pttrun Sookh (1|07) 
N.W.PH.C.R., 256; but contra m S^k 
Qolam V. Mt. Alla Rukhee, (1871) • 

P.H.C.R., 62. F.B. Amrudh Singh v. Sheo 
Prasad^ i A. 48. 
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case for redemption of a usufructuary niortgugu, tlu- decree, instead of 
providing that in default of payment by the due date the property should 
be sold, directed that if payment was not made within tho time fixed the 
“ judgment should be deemed to be non-existent." The mortgagor haviii-^ 
failed to pay the amount wdthin the time fixed, brought a second suit for 
redemption after some years, and the question was whether such a suit 
would lie, and it was held that in view of the judgment, there could be no 
bar to such a suit. This judgment proceeded upon the view that under 
section 60, the mortgagor has the right to redeem his mortgage unless the 
right IS extinguished by act of the parties or by an order of the’Court- and 
smce such an order was not passed, the right to sue remained d)' In 
another case, a decree was passed directing the mortgagee to remain in 
possession till the mortgage-debt was satisfied, from the usufruct of tin- 
property. About 26 years afterwards, the mortgagor's assignee applied for 
an account from the mortgagee, and for redemption of the property and 
the mortgagee met tho application with the plea of limitation, which the 
Court allowed holding the application to be barred by either Article I7ft r,r 
Article 179 of the Indian Limitation Act.(2) But on this point the Court 
was divided against itself, though the point was ultimately conceded in 
view of the fact that the applicant was conceded to have a remedv hv „ 
regular suit. 


2740. The question in such cases is. of course, what the Court h id 
decided and how the decree was worded. If tho decree is not in reality a 
redemption decree but provided only for possession on payment of a sum 
of money within 30 days found due to the defendant, it will not bar a second 
suit for redemption.(3) But if. suppose in the above case, the decree hid 
provided rightly or wrongly that in case of default in payment “ the mort 
gagor will he debarred from redecvniiig." then the second suit would have 
beeu barred by force of the decree,(^) A redemption-suit is then m. 
exception to the generiil rule as to res jiulicaia. and. indeed, the question 
would have scarcely arisen were it not for the conditional decree which has 
to be m the first msttmee passed, and which is mainly responsible for the 
controversy. Indeed, if this fact be kept in view, it will be easy to answer 
the contention sometiines made that inasmuch as the mortgage becomes 
merged in the decree, it cannot afford foundation for anotL? suit for 

passed is a conditional decree, there can be no extinguish¬ 
ment of the mortgage until the decree is made final under this secti^ or 
under the terms of the decree.^ But the jural relation of mortgagor and 
mortgagee does not alone afford ground for another suit, for the^ q^uestion 
js whether the legal remedy open to him as r.iortgagor to enfor.-e hk rights 
has not become barred by an adjudication or dec.-ee in the suit. Hence!^ all 

(1) SUa Ram v. Madho Lai, 24 A. 44, FB 

Kagor another right to euo for redemption ; baram Chtdam- 

(3) Oanpat Sin{,h v. Tohfa 10 A I J >1 A. 386 (in 

30 5 15 1 . 016 . ^ ’ ^hicb, howewr, the previous Ruit had b^n 

(4) Ratfuuami v.- Sami 17 M o« . as premature, in 

!iita Ram v. Madho J 24 A. ii (S?)'. 
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matters acljudicateil inter purfes would .be clearly res judienfft, howsoever 
defective may be the decree, and whatever may be its nature. The decree 
may be quulihed, but the adjudication was not. Even as regards the nature 
of the decree, it is scarcely correct to speak of it as a preliminaiy decree, 
if that term is used to denote lack of finality, for such a decree is final in 
that it finally adjudicates upon the merits of the controversy.^^^ But while 
the Allahabad and Madras High Courts agree on this point, they materially 
differ on the effect of the last section on the mortg^agor’s right of redemption. 
I’or while in view of the Madras High Courtt^), the mere passing of a 
decree under the last section is enough to debar the mortgagor from 
maintaining another suit for redemption, in view of tlie Allahabad Court, 
that decree alone does not debar the mortgagor from maintaining another 
suit until a final order is passed under this rule. But for reasons before given, 
this view cannot be accepted as an axiom (§ 1.569). Of coui-se, where the 
previous suit had been dismissed as premature or for .some formal defect— 
in short, where there lias been no adjudication at all—a fresli suit may be 
instituted, unless the suit was unconditionally withdrawn, in which ca.se a 
fresh suit would be obviously barred.And in any view the account once 
taken, will be conclusive in any subsequent suit.^®) Moreover, where a 
member of an undivided family, not being tlw manager, obtains a decree 
for redemption of the family-property, and fails to exficuto it, it does not 
|)revent aiKitlier member of Uu* family from redeeming Ids share, if 
necessary, by suit,(®) but not, if the previous suit had been instituted by 
the imanagei’.(^) Where the decree is res judicata, not only the naortgagor 
but the mortgagee also cannot maintain a separate suft. If, therefore, he 
does not obtain an order for sale, he cannot, it would appear, maintain a 
separate suit.(®> 


2741. As regards the right of the mortgagor to maintain a subsequent 
suit, the (piestion depends upon the facts in controversy and the right or 
title asserted in the previous suit. This is apparent from the language of 
si'ction 11 and o. 2. r. 2 of the Code. 'I’hiLs a previous suit to rodocm 
foul* out of six items of land mortgaged under a iliortgagc-deed on the 
ground tliat the mortgage was split up by a pubseqiient lease, if dismissed 
on the ground of the invalidity of the lease, will ’ ar a second suit to redeem 
under the same mortgage, having regard to the pi'ovisioiis of section 11 and 
o. 2. r. 2 of the Code; section 11 being a direct b.ar to any claim on the 
lease and section 11 and o. 2. r. 2. will bar a claim on the original mortgage 
as an alternative claim on it might have been made in the prior suit. But 
this would not prevent the mortgagor from maintaining a subsequent suit 
on his title which is a distinct cause of action founded on tort against a 


(1) Siva V. Nandolal Kar, 18 C. 139; 
Doobte Sinfjh v. Jankee Ram, 3 Asra. 381, 
F.B.; Sfieikk Goolam v. Mt. AUa, 3 N.W.P. 
H.C.R., 62 F.B.; Amrudh v. Sheo Prasad, 
4 A. 481. See O. 34, r. 2, Comm. 

(2) Vedapuratti v. Vallahha, 25 M. 300 
(329—33), F.B. 

(3) Siia Ram v. Madho Lai, 24 A. 44 (66), 
F.B. 

(4) S. 373, C.P.C., Prasad v. Dun- 


gar Singh, 4 A.L.J.R., 201. 

(6) Navtu V. Raghu, 8 B. 303: Dasha- 
ratha v. Navalehand, 16 B. 134; Rambhat 
V. Ragho, 16 B. 666 ; Vinayak v. Dattatrya, 

20 B. 661 ; Nainappa v. Chidambaram, 

21 M. 18. 

(6) Sakharam v. Gopal, (1884) B.P.J.* 
4. 

(7) Qan Savant v. Narayan, 7 B. 467. 

(8) Matoji V. Sagaji, 13 B. 567. 
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trespasser as opposed to his former claim which arose ex cuntraclu ou the 
mortgage. 

2742. The finality of a redemption-decree was conceded in a caset^^ 
ultimately decided by the Privy Council, in wliicli, however the facts were 
peculiar. The owner had executed a usufi'uctuary mortgage in favour ol 
the mortgagee in 1851. In 1856 the mortgagor sued for redemption and 
obtained a decree for redemption. Both parties appealed against that 
decree; the mortgagor, ou the ground that the mortgage-deed was invalid, 
and the mortgagee on the ground that the decree did not allow his interest 
at the stipulated rate. The Appellate Court by its deetc., dat.-d 21si April 
1857, ordered that the mortgagor should be pul in possession of the property 
ou his depositing Rs. 4,000 in the Goverument Treasury, whieli lie did. But 
as the mortgagee had meanwhile filed a second ajipeal. possession could 
not be delivered to him. While the mortgagee’s ap])eal was still pending, 
tlie mutiny broke out. and the records of tlie C«inrt uere destroyed, and. 
on restoration of order, the appeal was ncithi r proseeutid nor ii'vived. After 
the amnesty in 1858, settlement of the property was made with the 
mortgagee; the mortgagor’s petition that settleinenl should Ite made with 
him being rejected on the ground that the mortgagee liad never received 
redemy>tion-money, and consequently he cotdd not be niade to surrender 
the property. The mortgagor subsequently died leaving two sons, the eldest 
of whom brought a suit for redemption, but it '• as dismissed as barred bv 
the decree of 1857. His brother, then a minor. »ifterwards brought another 
suit for redemption, and the same question l)eing raised in defence their 
Lordships held that the decree of 1857 offered iui iiii]>ediment tf* the institu¬ 
tion of the suit before them inasmuch as the rules made for the conduct of 
judicial business in ordinary* course could not apply to exceptional 
circumstances, such as those occasioned In the mutiny and rebellion in 
Oudh, and that since the execution of the decree of 1857 had been rendered 
impossible by the via major of the mutiny the plaintiff’s right to redeem 
remained unimpaired in spite of the settlement sanad. which could onl\- 
confer title on the mortgagee impressed with the trust in favour of the 
mortgagor. As the plaintiff before their Ijt>rdslnps was no party to the suit 
instituted by his brother, their Lordships decreed redemption on payment 
of the mortgage-money with interest up to date.<3) Of course, the dismissal 
of a redemption-suit based on one mortgage would be no bar to the 
maintainability of another suit based on another mortgage. Nor will it 
be so, even though the first suit related to the mortgage of a later date, 
for it cannot be said that the mortgagor is bound to redeem all his mortgages 
at the same time or none at all.W 


2743. Where the dismissal of a suit for redemption is final n,t?ainst the 
mortgagor, it has not necessarily the effect of debarring all persons possessing 
any interest in the equity of redemption from suing for the same relief. 


(1) Parambaih v, PtUhtngaUil, 28 M. 
406; Rfimaau’ami v. Vayihinaiha, 20 M. 
760: diaaentinff from contra in Rangasami 
V. KrUhna, 22 M. 269. 

(2) Ctiattdhri Ahmad v. Seth Raghubar, 
A. 1 (P.C.). 

(3) Chaudhuri Ahfnad v. Seth Raghubar, 


28 A. (18). 

(4) Thirumvmpu v. Thirumumpu, 10 
48 F.B. (1900); overrulinf; 
Rangaeami v. Krichna, 22 M. 260 ; follow- 
ing Rama^romyyar v. Vf/thinathaggnr, 20 
M. 760; Veera v. Muthukamara^ 27 M. 
102 . 
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J'hus since ilie iMitakshura sou acquii’es an interest in t 
propertv indepeudeutly of his father, a dismissal against the 
preclude the foi-mer from suing for the same relief. 

9. Notwithstanding anything hereinbefore contained, 

if it appears, u^ion taking the account re¬ 
ferred to in rule 7, that nothing is due to the 
defendant or that he has been overpaid, the 
Court shall pass a decree directing the defen¬ 
dant, if so required, to re-transfer the pro¬ 
perty and to pay to the plaintiff the amount 
which may be found due to him; and the plaintiff shall, if 
necessary, be put in possession of the mortgaged property. 

SYNOPSIS. 

Paragraphs. 

2744. Analogous Law. 2746. Procedure in exe* 

2745. Recovery of over- culion. 

payments. 2746. Mesne Profits. 

2744. Analogous Law.—This rule is uew, but is otherwise a recognition 
of existing jiractice, and has been enacted to remedy an obvious omission 
in the Act.(2) As before observed (§§24(50—2714), the mortgagor seeking 
redemption can subject mortgagee only to one account, the adjustment of 
wliich should be final and conclusive as regards the claim and counter-claim 
of the parties on all mutters connected with or arising out of the mortgage- 
security. It is not open to the mortgagee to institute a fresh suit for the 
jjayment of uuy surplus balance in the hands of the mortgagee, and if he 
omitted to claim it in his suit for redemption, his second suit would be 
barred either under section 11 or o. 2, r. 21 of the Procedure Code.W 

2745. Recovery ol Overpayments. —While the Court is empowered to 
decree overpayments against the mortgagee and the sum so decreed is a 
part of the decree for redemption, the mortgagor is entitled to execute it 
as an ordinary money-decree, and for which he may attach the person or 
property of his mortgagee. In such a case the decree for possession should 
not allow the usual period of grace, for there being nothing to pay. the 
extension of time made in the interest of the mortgagor becomes unneces- 
siny, and the decree should direct delivery of immediate possession, which 
would be made over to him.and in addition to which the mortgagee would 
be liable to i xecuie a reconveyance in favour of the mortgagor, but of which 
all costs must be borne by the mortgagor (§ 2723). 

2746. Procedure in Execution.— Proceedings under this rule are 
regarded in the same light as proceedings under rules 3 and o. The decree 
passed under the last rule must be executed by the Court of first instance, 
it being inimaterial that it was modified or reversed in appeal.W So where 
extension was made in appeal, an application for further extension should be 
made to the original Court and not to the Court of appeal.(®> It was at 


Decree where 
nothing is found 
due or where 
mortgage has 

hee.n overpaid. 


le joint family 
latter does not 


(1) Sundar Lai v. Chittar Mai, 29 A. 
1 : Ram Narain v. Bisheshar, 10 A. 411. 

(2) Statement of Objects and Reasons 
on Act V of 1908. 


(3) Ram Din v. Bhup Singh, 30 .4. 252. 

(4) Venkata v. Thiagaraya, 23 'M. 521 ; 
Oudh Behari v. Nageshar, 13 A. 278 , F.B. 

(5) iSAeonsmtn v. Chunni Lai, 23 A. 89- 
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one time liold lliat whoiv the time for j)ii^menl was tixed jiiior t'> ili<‘ 
decree itself it was iuoupubio of execution.In another ease ii was held 
that where u decree vaguelv mentions a lime f'T |m\nu'nt. ii must he taken 
as operating from tiu* date it is drawn up. the indetinite period for paynietil 
therein meiitioued being ignoreil, and no re«leuiption will lx- permitted after 
the expiration of the period prescribed in Article 1H2 of the Idmitation 
Acb.W Id calculating the time for redemption, the day on which the 
decree was pronounced must be excluded, time being euleulaied from the 
midnight of that day.tJ) The failure of the Court to draw up proper decree 
does not preclude tlie mortgagee from res(»rting to the provisions of this 
section. 


2747. A redemption-decree is satisfied us soon us the mortgagor deposits 
the decretal amount in Court; it is then immaterial, if after the deposit but 
before its payment over to the mortgagee the mortgagor himself attaches 
and withdraws a i)orlion of the money in execution of his own deeret? for 
costs in the suit.t^) 


2748. Mesne Profits.-—Neither this rule nor the next precludes the 
mortgagor from maintaining a separate suit for mesne profits to which lie 
becomes entitled by the fact of the mortgagee continuing in possession after 
the redemption money is paid.W 


10. In finally adjusting the amount to be paid to a 

mortgagee in case of a foreclosure or sale or 
Costs oi mori- redemption, the Court shall, unless the con- 

of the mortgagee has been such as to 
disentitle him to costs, add to the mortgage- 
money such costs of suit as have been properly incurred bv 
him since the decree for foreclosure or sale or redemption 
up to the time of actual payment. 

SYNOPSIS. 

Porttf^raph. 

2749. Aiialoijoufi Ltiir. 27-52. Taxation of Cost^. 27-54. When coata rlia- 

2750. Principle. 275-3. Affainal whom allowed. 

2751. yieanin\f of Worda, available. 

2749. Analogous Law.— This rule was section 04 of the Act. It may 
be comparcil with section 35 of the Code of Civil Procedure, which vests in 
the Court discretion to award and apportion costs, and the provisions of 
which must be deemed to be so far modified by this siiecial enactment. 
But costs incurred in a suit before the decree w'ould still be regulated bv 
the Provision.;; of section 35 of the Code. 

The rule enunciates the English rulc.tn 


(1) Appa V. Bhaakar (1893). 

242 * 

(2) Maruii v. Kruihna, 23 B. 592; 
Bunffiah v. Nanjappa^ 26 M. 780; Btyuti 
V, 3£(Ualakat, 28 51. 211 ; contra in Chedi v. 
Lalu, 24 A. 300. 

(3) 8. 12, Limitation Act (XV of 1877) ; 
Mtndu Singh v, Sardar Singh, (1888) AAV. 

80. 


(4) Murlidlmr v. Paraharam, 25 B. lOJ. 

(5) Purmattand v. Lokhman Daa. 27 A. 
392. 

(6) Rappa Thevan v. Subbiah, (1918) 
M.W.N., 207; 44 T.C. 251. 

(7) Dryden v. Froat, 3 My. & Cr., 670 
(675); Detillin v. Gale, 7 Ves., 683; Na. 
tional Provincial Bank v. Games, 31 Cli. 
D.. 582 (592). 
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'J'he costs referred to iu ibis seeliou. as originally enacted, did not refer 
tr) the costs in a foreclosurc-suit. but which, however, as renaarked in the 
cuvli^•l• edition of iliis work.to were not therefore to be adjudged upon a 
(iitferi'nt pi’inciple. It was then added; “ Indeed, the language used, ‘ by 
ihv Coiiri vitdcv this chapter’ seems to suggest that the omission of 
rct'creiice to foreclosure-suits is merely accidental and not designed.” The 
iiinission has now been supplied by amendment of the present rule. 

2750. Principle.—The liability of the mortgagor to pay all costs 
properly incurred by the mortgagee, whether in an action in which he is 
I lie plaintiff or the defendant, is one which is associated with the Chancery 
doctrine of the equity of redemption. As on default being made by the 
mortgagor, the estate was absolutely forfeited in law (§§ 1479, 1480), and 
was onTv redeemable in equity, the latter set its own price for its interven¬ 
tion. and in accordance with the settled principle that he who seeks equity 
shall do equity, it allowed the mortgagee all costs as a recompense for the 
loss of his estate, in all cases whore the equity of redemption aSected his 
legal right. And so in all cases whether of redemption, foreclosure or sale 
the mortgagee is prima facie entitled to add to the mortgage-money all 
costs ^^•hich he has properly incuiTod in relation to his security, though the 
rule is here limited only to such costs as he may incur since the passing 
of a decree for foreclosure. redem])tiion or sale. But the Court is hereby 
armed with the power to disallow them, if the conduct of the mortgagee 
is such that he should forfeit them. Such costs as he is allowed may be 
added to the mortgage-money, and must be paid up before redemption. 

2751. Meaning of Words.—“ Costs .. incurred since the 

decree ”: means costs incurred by the mortgage in carrying out the direc¬ 
tion of the decree. 

2752. Taxation of Costs.—The costs to which the mortgagee is 
ordinarily entitled are those properly incurred by him in the suit. These he 
is entitled to receive independently of the section, and may even be recover¬ 
ed personnllv from the mortgagor when so directed or intended by the 
decree.<2) The section, however, provides, for the payment of costs 
incurred by the mortgagee suhscquenfly to the decree. These costs the 
Court shail add to the mortgage-money if it does not see reason to disallow 
therrt.<3) Such costs should include the expense incurred by the mortgages 
in furnishing accounts and in re-conveyance, costs of sale commissions, etc. 
All costs should be included in the final decree; since any omitted therefrom 
cannot be recovered in execution. 

Costs of appeal are, ordinarily, payable by the mortgagor personally, 
though the appeal court may add them to the mortgage-money. 


(1) 2 1j\v ofTrnniaf^^r (2nd Ed,), § lo20. 

(2) S. 35 Oivil Prooedure Code, which 
folloM’s the English rule (Supreme Court 
Ord. 65, Rule .50). RHfneuftttr v, Jusoda, 
14 C. 185 ; Dfimodar Dua v. Bxtdh Kunt\ 
10 A. 179; Makhul Fatima v. Lalla Per^ 
frhaff^ 20 A. 523, F.B. (overrulinff Chirauji 
V, Moti J?rim. (1898) AAV.N., 83, 

(3) JaQannath v. Juniam. 12 A.L.J, 
645 ; 24 I.C. 63. 


(4) Jamhar Siagh v. Kah/an Singhf 
44 A. 350. 

(5) Mild. Sadt Joy Gopa?, 24 T.C. (A) 

873 ; Ambn Sahai v. lihagnan Din, 19 T.O. 
(A) 729 ; Gopal v, Pupa Nnrain 19 

EC. (M) 384 ; Sade^ Hussain v. Vmmatul- 
fatima. 48 T. C. (O) 329. (Such costs in 
the first instance realizable out of the 
property.) 



OUDliK XXXIV, C.1*.C. 


ibbl 


0 . 34, r. llj 


2753. Against whom available.—The moiigiiycc bus ilic right lu c<ibU 
not only as agaiust tlic uiorlgagur, bul also all suhsc«jtu-iit ijiiumliraiui i>.<'’ 

2754. When Costs disallowed.—It has been bd’ore staled that tlie 
mortgagee is entitled to all costs in both foreelosuie and redemptio)J-suits. 
But there may be circumstances which may dLseiilitle him l«^ receive them, 
iu England, it has been held that nothing short of niLscondiiet will dej)rivc 
him of this right.I*) Thus costs will be disallowed wlieio a mortgagee lia-^ 
unsucoess^ullv disjiuted the right to redeem,or hud jireviously reUisod a 
valid tender,or where he has been guilty of fraud, oppression, or has set 
up an adverse title.So where he has been guilty of frauduh-nl and 
unfair dealing,(^) or where he joins uuneccssury parties who arc subsequently 
diBoharged.l^) or where he, as mortgagee in possession, refuses or fails to 
produce,or produces incorrect accounts,W or where he makes unsuccess¬ 
fully an exaggerated claim or incurs expenses which cannot justly be 
thrown upon the mortgagor. In the above cases, the Court may not only 
disallow the mortgagee his costs, but may give the mortgagor’s costs against 
him. So, again, no costs could be allowed where tho mortgagee made 
unsustained charges of fraud against the mortgagor.f^'^) So a mortgagee 
suing for foreclosui’e when nothing was due to him. or where lie was guilty 
of unreasonable conduct, as where he had improperly declined a valid tender 
made before suit, was held to forfeit his costs.W Where the mortgagee 
made a groundless claim to consolidate another mortgage and the refusal 
led to litagation, the mortgagee was condemned to pay the mortgagor’s 
costs, besides losing bis owu.<^ 2 ) 

The mortgagee must pay all costs of parties whom he has improperly 
joined, whether as plaintiffs or defendants.So are the costs of adducing 
unnecessary evidence ordinarily thrown on him.(i^) So if distinct claims are 
mixed upl'®> or the pleadings are improper, costs may be disallowed.t^W 

11. Where property is mortgaged for successive debts 
Right of mesne to successive mortgagees, any mesne mort- 
“eo^“®®and‘°foS: S^gee may institute a suit to redeem the 

interests of the prior mortgagees and to fore¬ 
close the rights of those that are posterior to himself and of 
the mortgagor. 

SYNOPSIS. 

Paragraphed 

2755. Aimlogoue Law. 2758. Righte oj Mesne 

2756. Principle. mortgagee, 

2757. Meaning oJ Words, 


(1) Vpperton v. Harrison, 7 Sim. 444 ; 
Barnes v. RacesUr, 1 Y. & C. C. C., 401. 

(2) Fisher, § 1863. 

<3) Kirkham v. Smith, 1 Ves., 257. 

(4) Greenwood v. Sutcliffe (1892), 1 Ch., 

1 a 

(6) Taru v. Turner, 39 Ch. D., 460, 

(6) Morony v. O'Dea, 1 Ba. &. Be., 100 
(l2l note.) 

(7) Pearce v. Watkins, 6 DeG. St S., 317. 

(8) Powell V. TroUer, 1 DeG. & S., 388. 

(9) Skerret v. Adey, 1 Ba. & Be., 434 ; 
Price V. Pne .16 L.J, Ch., 13. 


(10) irea( V. Jones, 1 Sim. (N.S.), 205 
(218). 

(11) Roberts v. Williams, 4 Hare, 129; 
Wilson V. Cluer, 4 Beak., 214. 

(12) Squire v. Pardoe, 00 L.T., 243. 

(13) Pearce v, Watkins, 5 DoG. & S., 
317; Rochforl v. Batlersby, 2 H.L.C., 288. 

(14) Harvey V. Tebbutt, 1 J. & W., 197 . 
Aitdsley v. Horn, 20 Beav., 196 (200). 

(15) Capper v. Terringon, 1 Coll., 103. 

(16) Poivellv. R6berls,Ij.'R., 9 Eq , 17i • 
Ashworth V. Lord, 36 Ch. D., 646 ; Kinnard 
V. Trollope, 42 Ch. D., 610. 
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2755. Analogous Law.—This rule euacts more explicitly in favoiu' of 
the riglit of the mesne mortgagee as against other mortgagees of the same 
l>rc)in'iT\ u'hicli has been already the subject of sufficient discussion under 
^eetloll 74, The rule is acknowledged to have been added in compliance 
with the suggestion of the Privy CounciK^^) who, in a case decided in 1905, 
bad thus remarked: 


Tilt d«cite (uuder sectioit 86) does not provide for the exercise by the puisne 
iiivunilirameri of tlieir successive rights of redempiioo, or for working out the righto 
of the parlies iu tlie event of .iiiy puisne incumbrancer in front oi the mortgagor 
n'dei'iiiing tJie mortgaged property so as to make a complete decree. An appropriate 
ilvi r^-e for tlijif purpose is well known in the Chancery Division of the High. Court 
ill Kiigland. and a form of it will be found in Section on Decrees.(2) Probably it is 
loi'sidcred that tli** rights of Uie puisne incumbraDcers are sufficiently protected by the 
provisions of sections 76 and 83 of the Transfer of Property Act. But it deserves 
c onsidcnition whether a form of order suitable for uee in the Indian Courts might not 
he adopted in which tiie rights v.ouid be recognized and provision made for the event 
of their being exercised.(3). 

(If course, their ]..oidshii)s‘ remarks refer to the adoption of a suitable 
fot iii applicable to puisne mortgagee. Such a form has been now prescribed 
by the Code of Civil Procedure.<^> And this rule has further enacted to 
nmkc it clear what rights a puisne mortgagee possesses against other inert* 
gag«*es jirior or subsequent. 


-Vs to this rule, the Select Committee on the Procedure Code wrote: 
'■ 'riiis clause was in the Transfer of Property Bill, but w'as omitted by the 
Select Committee on that Bill on the ground that it ought to find a jilace 
in the Civil Procedure Code.” It is, however, scarcely a rule of procedure, 
for it declares a substantive right in favour of a puisne mortgagee, generally 
comprised in the legal maxim ” Redeem up and foreclose down ”(§ 1873). 


2758. Principle.— The right of the junior mortgagee to redeem a 
mortgage in point of time anterior to his own is a common law right neces¬ 
sary for the realization of liis own security. But it is not the only right 
available to binn. for he may compel tlie prior mortgagee to marshal 
(S§ 2017—2030). But- it is a right which he may enforce as soon as the 
fuior mortgage is ripe for rcdomj>tion. So far, indeed, his right is deducibl© 
both from sections 74 and 91. Now. since the right of redemption and 
foreclosure are correlated and reciprocal, it follows that if the puisne mort¬ 
gagee has the right to redeem his predecessor, the latter has equally the 
viglit to foreclose him. And this is the second rule here enacted. 


2757. Meaning of Words.—" .Vm/ institute a suit to redeem But 
is this invariably necessary? Could not he deposit under s. 83. for instance? 
'rhore is. of course, nothing to debar liiin from doing so (5 2072). On the 
other hand, section 83 expressly covers his case. He may again redeem 
when impanelled in a stn’t, and in which case, a separate suit would be 
wholly imnecessarv. 

« ft 


2758. Rights of Mesne Mortgagee.—This rule is fragmentary and not 
very happily worded. But its sense is clear. It define.s the rights of the 
mesiie mortgagee against other mortgagees prior and subsequent to his 


(1) Qopi Nnrain v. Bansidhar. 27 A. (.1) G&pi Xaraiti v. Baiisidhor. 27 A. 

325 P.C. 325 (330). 

(2) 3. Seton on Decrees (6tli Hd.). p. (4) App. D., Form No. 8. 

1070, printed under r. 2, aide. 
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own. But the right to retloem the ono aiiil foreclose the other is uol iln- 
only right possessed by him, nor for that matter could he exercise that 
right at all times and whether those mortgages arc lipt* or not. Again, 
assuming that he exercises that right, the rule docs not declare what ad¬ 
vantage ho may secure thereby. Those questions have been all sufficiently 
eonsidered vmder section 74, hut they may he recapitulatecl here only so 
far as it is necessary to direct attention to that discussion. fn tin* first 
place, the puisne mortgagee has the right, it is not his only right, nor. 
indeed, is he bound to exercise it. For the puisne mortgagee may insist 
upon the marshalling of securities under section 81, or he may enforce a 
contribution under section 82. But if he is so inclined, he may redeem the 
prior mortgages and foreclose those subsequent to his own. ff, therefore, 
there arc several such mortgages, he is not bound to redeem or foreclose 
them in the order of their priorities, but such a course may not afford him 
any practical advantage, for, since he cannot taek.t^' it follows that his 
redemption of a higher security would ordinarily be to his interest only if 
there was no intermediate incumbrance. Otherwise he may ho confronte<l 
by the latter seeking to enforce the same right. 


2759. The right to redeem possessed by the puisne mortgagee can, of 

coursf, be only enforced upon the maturity of the security, 

demoUon payable by him is what would bo on the 

** ■ <late (jf redemption legally ihie «)n the mortgage, as it 

appears, on I hr recorfl and he cannot be permitted to redeem on payment 
of more or less which may liavi? been privately agreed to between the mort¬ 
gagor and mortgagee. And a subsequent incumbrancer takes his chances 
as to how much, if anything, has been paid, and buys subject to the state 
of the account as it then exists lietween the mortgagor and mortgagee, .and 
has no bettor or other right than the former in that respect, ^unless he 
shows some equity peculiar to himself. (2> 


As to the procedure for enforcing the right, the rule declares the 
puisne mortgagee to “ instittito a suit to redeem.” and which would appear 
to suggest too liberal an interpretation of the Privy Council precedent upon 
which the rule was founded. (|§ 1884. 1887.) But in that case their 
Lordships had to construct a defective decree, and which had made no 
provision for declaring or safeguarding the rights of tho puisne mortgagee 
on redemption. But a proper decree should provide for it and the specimen 
forms appended to the Procedure CotleO) do so, and thus obviate the necessity 
of a second suit by the junior mortgagee re«leeming his senior mortgagee. 

His rights. 2760. 'I’lie rights of a mesne mortgagee ncqviired on 

redemption are those of the mortgagee redeemed by him.(^) 

[For further commentary, nee ss. 74 and 75.] 


12. If any property the sale of which is directed under 

S«1« oi properly Order is subject to a prior mortgage, the 
Mbjwt to prior Court may, with the consent of the prior 

mortgagee, direct that the property be sold 

(1) S. 80. 

(2) Per Mitchell^ J., in Carnon v. Cochran^ 

62 Uinn, 67. 

(3) App. r>. Fonnfl 0 to 0. 


(4) MuUu Vetiil v. Achuthan. 21 M.L.J. 
213 F.B.; 9 I.C. 613 j Hatn liaghubir v. 
hnnmi Begom, !4 O.C. 217; 0 I.C. 408. 
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free frt)m ihe .same, giving to such prior mortgagee the same 
iiilerest in the proceeds of the sale as he had in the property 
sold. 

SYNOPSIS. 


Purntjraphs. 


276J. Analogous Ltnv. 2704. Sale free of Prior 

2702. Principle. mortgage. 

2i0.3. Meaning of n'wrr/.v. 

2761. Analogous Law.—Tliis^ rule was section 9G of the Transfer of 
PiY»]»ort_\- Act and which ran tiuis: 

If any property llie sale of wliicli is directed under this Chapter is subject to & 
Sale 0 l property mortgage, the Court may, with the consent of the prior 

subject to prior moitgagee. order tliat the property be sold free from the same, 
mortgage. giving to such prior mortgagee tho same interest in tlie proceeds 

of the .sale a.s he )iad in tho properly sold." 

fl is .^n!ilofIOns to section 1.8 (h) of the Civil Procedure Code which runs 
thus: 

Wlien any property liable to be sold in execution of a decree is subject lo a 
mortgage or c'liarge. tho Court nny. with tho assent of the mortgagee or incumbrancer, 
order tliat the property bo sold free from the mortgage or charge, giving to the mortgagee 
or incumbrancer the some interest in the proceeds of tho sale as lie had in the 
property sold." 

It does not ofifeefc the powers conferred by section 57.<'> 

2762. Principle. —This section is enacted to enable the mortgagee of 
property sold in execution to realize his security by waiving his mortgage- 
lien, by consenting to participate in the sale-proceeds of ihe property. 
Where propei'ty is sold subject to a mortgage or charge, the mortgagee or 
incumbrancer as such has no right to any share of the surplus proceeds, 
unless he consents as provided by this rule, or section 73 (b) of the Code of 
Civil Procedure. No doubt, the object of the rule is to enable the mortgagor 
to realize tlie full value of liis pmperty which in many cases is not possible, 
if sales are made subject to mortgage-burthen. The rule as enacted by the 
section is, however, much narrower than that enacted by the Code of Civil 
Procedure, which applies to all sales, whether made in execution of mort¬ 
gage or money-decrees, and hence the effect of this rule is lost in the wider 
scope of tlie corresponding section of the Code of Civil Procedui-e. 

2763. Meaning ol Words. — “Subject to a prior mortgage;’’ see below. 

" Giving to such prior mortgage . i.e.. the sale-proceeds will, as 

regards his interest, be looked upon as a new shape wliich its security has 
assumed. 

2764. Sale free of Prior Mortgage. —^In accordance with the policy of 
the law above enunciated, the Court may in a proper case being made out 
resort to the provisions of this rule. But its powers in this respect are 
limited by the two conditions set out in the rule, and which empowers it 


(1) S. 07, last paragraph. Jangatnarain v. Dhundhey, 6 A. 566. 

(2) S. 205 (o). Code of Civil Procedure ; (3) See s. 57 for analogous rule. 
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to act onlv (i) when sale is ordered h\ the Court under ehui'U i, 

in execution of u mortgage-decree and (iij the property ordered to he sold 
is subject to a prior mortgage or charge. Assuming these two condition' 
to co-cxist. the Court may order sale free from lhi> prior incunilirance, but 
it cannot do so without obtaining the consent of the prior iueinnbrancer 
whose interests therein are jiroposed to be dissolved. It he eonseiils, he is 
allowed to look upon the sale-proceeds as his security having (.•uly assiimod 
a new shape, and hence he would be entitleil in respect thereof to the same 
interest as he had in the property sold. It wuidtl secju tliat ih-' Court 
cannot pass a conditional ileeree, ordering sale of the property free fi’om the 
mortgage if the mortgagee concurs in the sale and subject to it, if ho doc's 
not concur.<i> In order to obtain the binding concurrence of the prior 
mortgagee, he wotdd have to be formally l)ir>ughl on the i^ecord, and this 
may be one reason for impleading him in a suit by the puisne mortgagee. 
But from the opeuing words of the section, it would appear that tlie Court 
has power to order sale of any property “ subject to a prior mortgage," or 
in other words, it may order the sah* of tlii- property at tlu- instance of a 
subsequent mortgagee without requiring him to rt'deem tin* ])rior incum¬ 
brancer, although lie may have been, as najuired by r»il<- 1. made a parly 
to the suit.<2) The tnci’c fact that the jjrior mortgages has been joined in a 
suit instituted by the puisni* uiortgagoe. places liim under no obligation tti 
consent to a sale free from his incumbrance, since he may choose his own 
time and manner of enforcing his security.<5* And so his rights cannot be 
affected merely because he was impleaded by the puisne mortgagee in. his 
suit against the mortgagor and the Court had made no express reservation 
of his rights in the decree. Indeed, there, is no authority for the proposition 
that whenever the prior mortgagee is impleaded the Court is bound to pass 
an order expressly reserving his rights where it is not in a position to decree 
a sale from his mortgage.(*> 


2765. Then; can be no doubt that if a puisne incumbrancer institutes 

a suit to enforce his mortgage, ho should not in the first 
*'*^^*^^ place be forced to join the prior incumbrancer, and then 
told that he could not enforce his moi’tgage by sale, until 
he redeems the prior mortgage. As ob.servod by Mahmud, J. :—" Such u 
rule would operate as a gi-cat hardship in cases where the value of the prior 
security is enormously larger than tin* nmovmt of the puisne incumbrance; 
whilst in cases where the amount due on the prior moi*tgage does not 
become payable till long after the due date of the subsequent mortgage, the 
puisne incumbrancer would be obliged to wait for his money till the prior 
mortgage became redeomablc.’’(®> But this view did not commend itself to 
the majority of the Full Bench in a later caset*) in which Edge, C. J., in 
delivering judgment of the Court, held tluil a subsequent mortgagee cannot 
bring to sale under his mortgage-deed the property mortgaged to him with- 


(1) Wickeuden v. I^ayson, G l>eG. M. & 

210; v. Lanfftoit, 7 DqO. M. & 

a. 30- 

(2) Jiadha KUhun v. Khurahtd, 47 C. 
662 P-C.; Kfinii Ram v. Kutub-ud^din, 22 
C- 33 (40); followed in Deni Madhab v, 
Si>ur€ndra Mohun, 23 C- 705 (under the 
peculiar circumstancee of the casop how> 
aver* sale without redemption of the prior 
mortgages was refused.) 


(3) Wirkenden v. Raf/.^on, C DeG. M. * 
G. 210 ; Arnold v. Dainyriffg, 2 DoF- & J-, 
02 . 

(4) iSrinivoM v- Yemunabait 10 M. L. J. 
50. 

(5) In M^irbfidh Rat v. Raghunatht 7 A. 
508 (574. 676). 

(6) Matadin v. Kazim Husain ^ 13 A- 
432 (453), F-B.; Dhagwaudas v. Bhawani, 
20 A, 14 (17). 
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out first )’cdoiuiiig the prior mortgages. But besides open to the above 
objection this view would, if accepted, lead to the conclusion that while 
with (he consent of the mortgagee, the proper*ty may be sold free from his 
incuiiihrancc. without his consent, it may not be sold even subject to his 
incuiiibrance—a proposition which, besides being manifestly inequitable to 
till- subsi-quent mortgagee, finds no support anywhere in the Act. The rule 
lnid down by the Calcutta High Court appears therefore to be both reason¬ 
able* and sound, and is supported by the decisions of the Madras,<i> and 
scwral other cases of (he Allahabad High Court.<2> 


276S. -A sale-certificate purptn-ting to be subject to a mortgage is not 
eoucinsive i videneo against the purchaser of the validity of the charge in a 
suit lo <-nforci' But it may be otherwise if the existence of the niort- 

g;igc wns admitted by tlie parties or established by a decree or declared 
uiuh i- (», 21. r. 01 of the Code, ami the sale has been held subject to it.t^t 
Aiul a person having once sold prop(*rty subject to a lien declared by the 
t/Ourt, cannot sue to set aside tlie sale on obtaining an order for a re-sale 
free fmm the alleged incumbrance. Tf be disputed the order of the Court, 
liis proper remedy was to obtain a declarotiou that the alleged incumbrance 
\\’iis null and void and to have the sale staved in the meantime. 


2767. The rule contained in the rule has no application where sale is 
Limits of the ordered subject to an undisclosed mortgage,but in such 
rule. a case if the decree-holder can be showTi to have had notice 

of the prior incumbrance, which he does not disclose, be may be compelled 
to satisfy it. although the property may have passed into the hands of the 
auction-purchaser.W the rule contained in the section is again independent 
of that which authorises the sale of a revenue-paying estate, free from all 
incimihrances for arrears of revenue, but in which case also the charge of 
(he mortgagee transferred from the property itself to the balance of the 
s;ili“-)>roceeds which may remain over after satisfying the (roverament 
demand. 


If a mortgagee receives any money out of the surplus sale-proceeds of 
a share in the property mortgaged to him, sold in execution of a decree on 
a prior mortgage fiom some of the mortgagors to whom the share belonged 
and against whom the decree was obtained, he is bound to apply the money 
to the satisfaction of his mortgage-debt only in case he receives it by virtue 
of his security and not othermse, although the payment might be n>ade 
him by the said mortgagors in satisfaction of other debts due to him from 
a sale free from his mortgagee. W 


(1) Vencata Chella v. Panjaiiadien. 4 BI. 
213 : Oangadhara v. Sivarama, 8 M. 240. 

(2) Khubchand v. Kalian Das. 1 A. 240 
(247) ; Sirbadh Fai v. Bnghtinath, 7 A. 568 
(cited supra) ; Janki Prasad v. Sri Mata 
Matangini, ib., 677. 

(3) Ram CJtandra v. Haji Kassim, 1C M. 
207 (213). 

(4) Shantappa v. Suhras, 18 B. 175. 

(6) Parshotam v. Qanesh, 23 B. 759. 

(6) FuTceer Bul'sh v. Chutturdharee. 14 


W.R., 209 • Joy Chunder v. Ram Narain^ 
21 W. R., 43 ; Taponidi v. Matbura LaU, 
12 C. 499. 

(7) Douglas v. The Collector of Benares, 
5 M.T.A., 271 (296). 

(8) Kamala Kant v. Abdul SaAcat, 27 C. 
180; distinguishing Ra}nd{n v. Kalha 
Prasad, 7 A. 602, F.B.; Miller v. Runga 
Nath, 12 C. 389. 

(9) Oanga Ram v. JaibaJlav, 30 0. 963 ? 
Johnson v. Boxtrne, 2 Y. & C., Ch. 268. 
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ll. lias boon hold in Allahaba.l that this rnlo only ivlalos lo a >al. h-. 
fioiii a piiui* mortgage wluiv under the l«rms i»f that murlgago the nuat 
gagee would bo entitled to bring the mortgaged propeMv l<» sale and \>< 
|)arliei|iaU’ in the proceeds of the sah'.tJ* HeiUM-, a iisufriiotiiar\ mortgag<'<- 
or a mortgagee by conditional sale under a mortgage-deed wliieli conlers »ii. 
right to sell is not entitled to sue for the sail- «>f ilu' mortgaged [iroperty. 
and therefore such a mortgagee can. in no i-veiil, sbari- in the finx-eeds >1 
the sal<- of the property to wliich his mortgagi- relates, fl then lli<- same 
person holds two mortgages on liu' same projierty. c.ij.. the first a usufnie- 
tuary and ilu‘ second a simple mortgage in view of the Allahabad Court 
inasmuch as the mortgagee cannot sell subject t the prior mortgage, he 
must abandon the first mortgage, if he sells under tlu- second, failing which 
he cannot sell at 

2768. The section iloes not affect the provisions of section 57. under 

which, however, only certain specified Courts can act, 
S. 57 distin- uliile under the present section any Court having jurisdie- 
guisbed. over the subji’ct-matter of the suit is empowered to 

act. Hvii while under this rnlo the Court must obtain consent of the 
mortgagee, under section oT no such consent is necessary. 


ApplicatiOD 

proceeds. 


ol 


13. (1) Such ijroceeds shall be brought 

into Court and applied as follows:— 


First, ill payment of all expenses incident to the sale or 
properly incurred in any attempted sale; 

secondly, in payment of whatever is due to the prior 
mortgagee on account of the mortgap. and of costs, pro¬ 
perly incurred in connection therewith; 

thirdly, in payment of all interest duo on account of 
the mortgage in consequence whereof the sale was directed, 
and of the costs of the suit in which the decree directing the 
sale was made; 


fourthly, in payment of the principal money due on 
account of that mortgage; and 

lastly, the residue (if any) shall be paid to the person 
proving himself to be interested in the property sold or. if 
there are more such persons than one, then to such persons 
according to their respective interests therein or upon their 
joint receipt 

Nothing in this section or in rule 12 shall be deemed to 
affect the powers conferred by section fifty-seven of the 
Transfer of Property Act, 1882. 


0) Bhagwandwi v. Bhttwatit, 20 A. 14 
(17). 


(2) BhetOfVfot DttM V. Bhawani^ 20 A 14 * 
(19). 
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SYNOPSIS • 

Paragraphs. 

■27(i9. Amdogom Law. 2772. Order of Distribu- 

2770. Principle. tion. 

2771. Meaning oj Words. 

^ 2769, Analogous Law.—This section is closely analogous to section 

<3 (c) of the Code of Civil Procedure, and in principle resembles section 69, 
ante. 

decided before the Act where there were simultaneous sales 
dinerent mortgagees, it was held that they must be deemed to have been 
sold free from the mortgage-liens of the different mortgagees who were 
entitled to be paid out of the sale-proceeds in the order of priority of their 
respective securities. 

2770. Principle.—This rule lays down the principle upon which the 
proceeds of sale held under the provisions of the last rule are to be appro¬ 
priated. The order in ^^•hich payments are directed to be made is the same 
as in section 69 and section 73 (c) of the Code of Civil Procedure, and 
needs no further comment than that it is based upon equity and reason, 
so that its principle has been held to be applicable to all sales whether 
held free of or subject to prior mortgages. 

2771. Meaning of Words.—“ Attempted sale "; means previous un¬ 
successful attempts at sale before the actual sale. Thus where the sale 
could not be held owing to want of purchaser’s inadequacy of the bids, or 
wlierc though the sale is made it is for some reason or other not confinned 
by the Court. “ ^yhatever is due i.e., the amount found to be due on 
the. mortgage, of which an account should be made. “ Person proving to 
be interested such as subsequent mortgagees whose claims have been 
jwoved in the suit. Money decree-holders are, however, not persons 

interested within the meaning of the clause although they ore provided 
for in section 73 (c) of the Civil Procedure Code. “ According to their 
ri spective interests i.e., according to their priority,<5) 

2772. Order of Distribution.—Although this rule is generally analo¬ 
gous to section 73 (c) of the Code of Civil Procedure, the two sections do 
not provide for the same class of cases. Under the present rule, provision 
is made to secure the interests of the prior incumbrancer consenting to a 
sale in accordance wnth the provisions of the last rule, whei'eas the section 
in the Codo contemplates the case of the decree-holder in execution of 
whose decree the property is sold. The present rule does not, like the section 
in the Code, save the right of the Government, nor does it provide for the 
distribution of the residue “ rateably among the holders of decrees for the 
payment of money against the judgment-debtor, who have, prior to the sale of 
the said property, applied to the Court which passed the decree ordering such 
sale for^ execution of such decrees, and have not obtained satisfaction 
thereof. But it is apprehended that the residue mav. nevertheless, be 
di.stributed in accordance with the provision of the Code, there being notlung 
in the section which is opposed to it. The prior incumbrancer must be 
paid “ whatever is due ” on account of his mortgage which may include also 


25 W.R. (.^) Shahi Pam v. Shib La!. 7 A. 378 
I- (381): Barendra Nath v. Martin <t’ Co., 

25 M.L.J. 33 C.L.J. 7; 67 I.C. 167. 

062 5 21 I.C. 691. ( 4 ) g -3 Code of Ci%'il Procedure. 
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inloi’fst ullowecl after the decree.A prior unregistered iiiorteaeee, nitliou^li 
he* may lose his priority iu competition with the registered mortgageo, lias 
still the same right over the balance as if he had been the second mratgageo 
in point of tiino.t^) As was observed by the I’rivy Council: " 'rho effect of 
a sale under a power of sale is to destroy the equity of redemption in the 
land, and to constitute the mortgagee exercising the power os trustee of the 
surplus proceeds, after satisfying his own charge, first for the subsequent 
ircumhrancors and ultimately for the mortgagor,And the result is th> 
same wlten the Court sells iu oi'der to satisfy the first mortgage. The 
proceeds which are paid into Court after satisfying the first incumbrance 
become pavable first to the other incumbrances, if any, and then to the 
im>rigagor.<'’> And where the mortguge<* himself purchases the property, ho 
i< in ila* -iame position as an independent purchaser, and is not bound to give 
the morigagor credit for more than the actual amount of the bid like any 
other purchaser.t®' 


14. (1) Where a mortgagee has obtained a decree for 

the payment of money in satisfaction of 
Suit ioT sale a claim arising under the mortgage, he shall 

TOttgIg‘?d°® pro® be entitled to bring the mortgaged pro¬ 
perty^ to sale. perty to sale otherwise than by instituting 

a siiit for sale in enforcement of the mort¬ 
gage. and he may institute such suit notwithstanding 
anything contained in Order TT. rule 2. 


(2) Nothing in sub-rule (1) shall ai)ply to any territories 
to which the Transfer of Property Act. 1R82. has not been 
extended. 


277'}. .1 nrdoyott.^ Law, 

2777. Principle. 

27SO. Meaning of Wor/I 
27HI. Sales PtrmiUttl. 


SYNOPSIS. 

Pnragraphe. 

27H2, Limits of the Rule. 
27H3. Sale Prohibited. 
27S6, Rffert of Proh ibited 
salt. 


270 J. Enforcement of 
Security Bond. 


2773. Analogous Law.—Tliis rule was formerly sectioii 00 of the Aot 
and ran as follows: — 


" 99. Whore a mortgagoo. in execution of a decree for tlio satisfaofioii of any 

Attachment claim, whether arising under the mortgage or not. attaches the 

of mortgaged pr<V mortgaged property, he s^hall not be entitled to bring such property 

POfty, to sale otherwise than by instituting a suit under section sixty- 

®«ven, and he may irutitute such suit notwithstanding anything contained in the Code 
of Civil Procedure, section, forty-three.** 


(1) Achabala v. Surendranafh. 24 C. 760 
(772). 

(2) Padmanabh v. Khemu Kumars 18 B. 
084 (087, 088); followed in Bakhtaivar Lat 
V, JJaru Mai. 4 A.L.J.R., 402. 

(3) Raja Kishen DuU v. Raja Mumtas 
Ali. 6 C. 108 P.C. 

(4) Per Sargent, C. 1.. in Padamayiabh v. 


Khemu Kumar, 18 B. 084 (088); followed 
in Bukhtawar Lai v. Baru Mai, 4 A.L.J.R., 
492. 

(5) See Comm, under 8. 89, ante; Sheo^ 
noth V. Janki Prosad, 10 C. 132 ; MahMf 
Pershad v. Macnaghten, 16 C. 682, P.O.; 
Ounga Pershad v. Jau^hir Singh. 10 C. 4. 
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This lulv has sufforod many vicissitudes. It was first inserted by the 
iciiiN <*i of Property Act, 1882, and was intended to serve much the same 
pinj)<)M‘ as the rule against the clog on redemption, the object of the 
xc^islaluro being to prevent the mortgagee from acquiring the mortgagor's 
|•^|Ulty 1)1 red.-inplion, otherwise than in a proceeding in Court, and in which 
ii- \\„ul(l iiaturMlIy be given a chance to redeem his property. The prohibi¬ 
tion contained jn the section became the subject of a keen controversy, the 
oui s )emg divided on the question whether a sale held in contravention 
oi liic section was void or merely voidable (§ 2785). 

2774. In the iiicantinie the Legislature were considering why such a 
sale shouM hv avoided at all, and the Select Committee on the Code of Civil 
J rocedure recommended its total repeal observing as follows:—“ We approve 
of the proposal to repeal the provisions of s. 99 of the Transfer of Property 
Act. e tliink that those provisions have worked considerable hardship and 
an' not really needed. The first part of the section enacts that a mortgagee 
shall not bring the mortgaged property for sale, otherwise than bj' instituting 
a suit muler section 67 of the Act in so far as it precludes the mortgagee 
from selling the mortgaged property under n judgment unconnected with 
he mortgage-debt, it is in our opinion inexpedient; it is beyond doubt 
competent to a mortgagee to purchase the equity of redemption from the 
mortgagor by an agreement subsequent to and distinct from the mortgage- 
transaction, and we can see no reason why it should not be equally competent 
to him to have it sold in satisfaction of any claim which he may have 
against the mortgagor unconnected with the mortgage.In so far as it 
precludes the mortgagee from selling the property under a judgment for the 
mortgage-debt, it sor\'es no useful purpose; we understand that the provision 
was enacted to prevent mortgagees from suing their mortgagors on the debt 
as such, and in execution selling the mortgagor’s interest in the property; 
we. however, think that no such provision was needed, seeing that under 
the law. as it stood prior to the Act, the Courts never allowed the sale of 
a hare equity of redemption under a judgment on the covenant. ”^2) 

ft was, however, considered advisable to amend the section and not to 
repeal it altogether, and the present rule was eventually adopted, the effect 
of which is to prevent the mortgagee of property with a decree for sale fi-om 
selling it otherwise than in execution of his decree. The disability which 
was formerly absolute is thus now only qualified, and attaches to the mort¬ 
gagee only after he has obtained a decree for sale. 


2775. The provisions of this section apply equally to mortgages executed 
before or after the ActO) and also to a sale held by a Bevenue Court.W It 
has been held to be applicable to mortgages of all kinds and even to 
sur-i'peshgi leases.The fact that the mortgagee cannot maintain a suit 
for sale under section 67 does not control it-s operation.(6) According to the 
practice of the Calcutta High Court, “ where a money-decree only is obtained 
for the amount secured by a mortgage, a memorandum shall be added at 


(1) KJutirajmal v. Daim, 32 0. 296 (310), 
P.C.5 LUle V. Reeve, [1902] A.C., 401. 

(2) Sj/cd Emam v. Rajeootnar, 23 W.R., 
187 ; Khairajmal v, Dainty 32 C. 290 P.C. 

(3) S?ieodeni v. Ram Saratiy 26 C. 164, 
contra in Tarachand v. Imdad Husain, 
18 A. 325; Mhd. Abdul v. Dilsukh^ 2 


A.L.J.R., 210 (215). 

(4) Tarachand v. Imdad Husain, 18 A. 
325. 

(5) Sheodent v. Ram Saran, 26 C. 164. 

(6) Sheodeni v. Ram Snran, 26 C. 164 
(166) 
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the end of the decive to Uk* following effect:— Note. —l']xco\ilion >hnll not 
be issued against the propcrt;s- comprised in the mortgage. 

As the section does not affect any rights, hut- only prescribes a pro¬ 
cedure, it will apply to all incumbrances whether created before or since 
the passing of the Act<2) but not to decrees obtidneil before its laiforce- 
ment,t^' nor. of course, to sales already perfected in execution of iTmiU'v 
decrees obtained by mortgagees on claim independent of the mortgage, 

The rule is binding both on a (’ourt of Hi'Vemu-. as wt*ll as on a Civil 
Court. 

2776. 'J’he history of this rule divi<les itself into three chapters. The 

first relates to the state of the law as it stood prior to 
Previous Lew. eiiactineni of section 99 ns a part of the .Xct of 1882. 
The second relates to the operati«)n of section 99 and the controversy it 
gave rise. 'I’lie third relates to the present rule and its (jualified prohibi¬ 
tion against the inortgagee-decn'e-holdor acquiring the property otherwise' 
than in accordance with the procedure applicable to ni«»rtgage-s-uits and 
thi* mortgagor's right of redemption in the property pledged by him as a 
security. Adverting to the first perio<l, section 99 as originally enacted 
was intcnderl to set at rest the conflicting decisions of the several High 
Courts, passed before the Act; but as these cases are no longer of any 
practical value, reference to them at any great length need not be made 
here. Tn .S'//ed Einatu v. liaj Coouior.t*) it was held that '* when a creditor 
under a bond, by which property is nvirtgage*!. takes a money-decrcc and 
proceeds tn attach and sell tho mortgaged property, he thereby transfers 
to the purchaser the henetit of his own lien and the right of redemption 
of his debtor, and if there l»e no third party interested in the property, 
it becomes vested absolutely in the purchaser.” ” The remedy of the 
mortgagee under a mere money-decree and under a decree for sale being 
identical so far as the parties to the suit are concerned, he cannot have a 
right to a second suit against the same parties to enforce what he has 
already obtained.” This case was followed in Bombayt^ but not in 
Allahabad where it was held tliat an auction-purchaser under a mere money- 
decree takes no more than the right, title and interest of the judgment- 
debtor as they stood t)n the date of the attachtnent. Where, therefore 
the holder of a simple mortgage-bond obtained only a money*decree on 
the bond in execution of which the property hypothecated in the bond 
was brought to sale and was purchased "by him. he could not resist a claim 
to foreclose a second mortgage of the property created prior to its attach¬ 
ment and sale in execution of his decree.(«) And this view seems to 


(1) Belcl>ambprs’ Buies and Orders of 

the Court at Calcutta, Rule 31B. 

(2) Kav^,ri v. Attanthayya, 10 M. 120 ; 
Dinendra Naih v. Chandra KUhore, 12 C« 
i36; see also Jihobo Sundari, v.^Rakfial, 12 
Ce 583, P.B.; Jogetnnyn v. Thaekomoni, 
24 a 473 (477), RB.; Bax Oringa v. Raja 
Ram, 35 B. 248. 

(3) Makund Rum v. Ram Snrnp, (1884) 
A.W.N. 274. 

(4) Nanuveht v, MuihuJtnmx/n 20 M. 
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Nalh v. C/iat>drn Ktshore, 
12 C. 430 (437) ; Tarathand v. Jmdad 
rtfMoin, 18 A. 326. 

(C) 14 n.L.R., 408 (421). F.B. 

(7) Nar»idn9 v. Joglekar, 4 B. .’>7 ; Khev- 
raj V. Lingaya. 6 B. 2; Se«hagiri v. Salvn 
dor, ib., 5 ; Shaik Abdullah v. Hnji Abdul- 
Inh, ib.. 113; Hari v. hnkfihman, ih., 014 
(018). 

(8) Khuhrluind v. Kalian Dan, 1 A. 240, 
F.B.: liahiant Singh v. Qokaru Pershad 
•b., 433. 
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Ii. . n :iccc[>te(l ill !\JtHlras.('> “ The principle of these Allahabad and 
Arailia' ilfc'isions would apjiear to be that, as the object for which the 
lin« wav created was the discharge of the debt, and as this object fails 
wlii ii tlio mortgaged property is sold in discharge of the debt, the Hen 
uiiivt, when the* object for which it was created fails, cease to exist. 


Tilt- operation of section OU and of the present rule will be presently 
(livcuvsed. 


2777. Principle.—This rule has been enacted chiefly for the protection 
of till- mortgagm’ so as to give h'ini a right to redeem.It has not been 
oTiaetcd for the protection of public interests. If the section had the 
latter (jl)ject in view, the sale would be void, but having the former object 
in vic'w. a sjde made in contravention of the jirovisions of this section is 
nt](, per HI' void, tint is cmly voidable at the option of the mortgagor. 
.\n(»tlier reason for which section 99 was designed was to prevent the 
common in-acticc on the part of mortgagees of suing their mortgagoi*s on 
till' debt as such, and in execution selling the mortgagor’s interest in the 
prop(‘rty, 'Phis is purchased by strangers to the mortgage, who arc thus 
virtually defrauded by an enforcement of the security of the existence of 
which tlicy were wholly ignorant.The third reason why the section 
was enacted, is that the mortgagee being only entitled to pursue his remedy 
upon his mortgage in the manner indicated in the Act. he should not be 
allowed to evade the directions of those sections by obtaining a money* 
decree and thereby deprive the mortgagor of his right of redemption. As 
ohseivt'd by tlie Calcutta High Court ; “ The object intended to be secured 

by section 99 appears to be that mortgaged property should not be allowed 
to be brought to sale by the mortgagee in execution of any money-decree 
held by him. except by a suit under section 67. to which every other 
incumbrancer must under section 85 be a party, and the sale that may 
be ordered will be free of his incumbrances and will thus fetch fair value, 
and will not bo likely to be followed by the embarrassing litigation which 
not infrequently forms the sequel of the sale of an equity of redemption.’’<6) 
The. same reason was put forth in Allahabad in which it was said : “ Prior 
to the passing of Act No. of 1882 it was the constant custom of mort¬ 
gagees to obtain, on other causes of action than their mortgages, decrees 
for money against the mortgagor, to bring the mortgaged property to sale 
in execution of those money-decrees, and to have it sold, reserving their 
rights ns mortgagees. Tlie result of that was that in such cases, the sale 
being nnlified as one in which the property to be sold was subject to a 


(1) Ponnappa v. Parpuvaypangar, 4 M. 
1 (65), F.R.; Veucatacheila v. Panjanadien, 
ih.. 213. 

(2) Mnppher.'son’s Mortgnpe 7th (Ed.), 
pp. 4Rr>. 4S6 : citinc Khuhehand v. Kalian- 
das. I A. 240 (246). F.5. 

(3) Khniraj Mai v. Daim. 32 C. 296 
(312) P.C. : Ultam Chandra v. Raj Krishna, 
47 C. 377 (397) F.B.; Mayan v. Pakuran, 
22 M. 347 : Soxfhagia v, Manicka. 33 
M.L.J. 60 ; 42 I.C. 975 ; Unrad v. Dayaram, 
78 I.C. (S) 49. 

(4) Hardcastle on the “ Construction 
of Statutes.” 2nd Ed., pp. 285-287; Max- 
well on the “Interpretation of Statutes,” 


3rcl Ed., pp. 544-.J49 ; cited in Mayan v. 
Pakuran. 22 M. 347 : but ro>i/r« in Moti 
Ram V. Ram Lakhan. 3 C.W.K’.. 290. 

(6) Law Commissioners’ Report. 1879 
(dated 15th November 1879). § 35; see 

also Sir O. Evans’ speech cited under S. 
85. 

(6) Jaduh Lall v. Madhub Lall. 21 C. 34 
(37); see (t]so Mathuraman v. Ettapasami 

22 M. 372 (376) ; Oovind v. Parasharam, 
25 B. 161 (in which the scope of both s. 
43 of tlie Code and s. 99 will ^ found 
discussed); Erusuppa v. Commercial Bank. 

23 M. 377 (382); Martand v. Dhondo. 22 
B 624. 
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mortEcafie, the imrcbasui-s wuuld not, cuiiu- furwanl '‘J 
harassing litigation with the mortgagee in fulnre suits, and the ni<jrlgag.:<'’ 
or his bc«u»in‘r/cir was left in possession of llu- held, and m too inai^ 
instances purchased the mortgagor s inti*resl in the property tor a mere 
song, and having got hy such sale the mortgagor's interest tor practieall^^s 
a trifling price, the mortgagee got tin- whole pi-opert\ into hi^ hand-. 1 
was found from experieiici' that the result of s\ich a slate ol tilings was 
that the jiroperties passed out of the hatnls of the mortgagors into the 
bunds <if the mortgagees, in tnanv cases for far less tlian their \aliu c aini- 
ing the morlgagee-dehi and tin* price paid at- the sale under the money- 
decree together. It was also found that such a state «»f things i iu >uraged 
litigation, and it was to provide a remedy anrl to j)revent the rocnn'ence (jf 
such a slate of things that section tht was enacted, "th 

2778. The effect of secton tH) us originally enacted was that it the 
mortgagee *jl)tained a simple money-decree upon his mortgage, ho could not 
sell the property comprised therein without instituting another suit and 
obtaining a decree for sale under section 67. and thus affording the mort¬ 
gagor an opportunity to redeem. And the effect was the same even if his 
decree was not based upon the mortgage, for in that ease too. were it other¬ 
wise, there wouhl have been the recurrence of the abuse which the Legis¬ 
lature intended by enacting the section to cure. The rule was held to apply 
to a mortgage of whatever kind, us well as to a charge. In this respect 
the rule lias since been relaxed, so that there is now no objection to the 
mortgagee purchasing the mortgaged property in the second ease last. 
8uppose<l. .\nd even in the former ease the iiuu'tgagee’s disability com¬ 
mences not with Ins iiiortgag*' lint with his di-cree. after wliich In- is not 
permitted to bring the mortgaged property to exoeution-salc otherwise than 
in execution of his mortgage-decree. In other words, the nature of the 
prohibition in each ease remains the same, namely, that the mortgagee is 
precluded from bringing tlie mortgaged property to salt? otherwise than in 
execution of his mortgage decree, but the commcucing period of disability 
under the old and present law varies; for while und«’r section 99 the dis¬ 
ability was lield to commence with the date of the mortgage. and it would 
seem irrespective of its maturity, but under the present rule the disability 
commences as soon as the mortgagee obtains a decree for the satisfaction of 
his mortgage, after wliich his disqualification to bring the mortgaged property 
to sale is ns great as before. 


2779. As observed before, a mortgagee decree-holder was under the 
old section not only debarred from bringing to sale the mortgaged property 
in execution of a money decree obtained on the mortgage, but also when he 
obtained a decree on a claim arising independently of it. In either case he 
was debarred from proceeding against the mortgaged piopevty in execution 
except by a suit instituted under section 67. Consequently, the decree that 
was made even in a suit brought to satisfy a money claini. was not merely 
for the sale of the equity of redemption, but for the sale of the property free 
from the mortgage-claim of the plaintiff, and the sale-proceeds were applied 
in the first instance to the discharge of the mortgages in the order of their 


(1) Mahabir Singh v. iSaira Bibi, 17 A. 
620 (621, 622). 

(2) Aulihoye««ury Dultee v. Court Sunktr, 
22 C. 852; MaUingini v. Chooneymoney, 
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l>rioiity. tiie :>uri>lu.-', if uny. jjeing upplied to the satisfaction of the plaintiff’s 
claim niidcr the attachniont as far as was necessary. 


2780. Meaning of Words.— “ Where a inoritjatjee The t 4 ‘rni mort- 
includes also his assignee.The mortgage must, of course, be one 
siihstaniiaiive and effective, such as could still be set up by the mortgagee 
:ii,niinst a jnireliaser of tlu‘ mortgager] property.The rule does not apply 
V. lici-c the morlgagi- is found inoperative or given “ .-1 decree for ihe 

piniiiiriii of money." i.e.. n money-decree as distinct from a mortgage 
(IciM'cc under rule 4. The decree, must of coiu'se, be obtained aiter the 
rreatiou of tiie security,and upon it.<^^ He shall not be entitled to bThuj 
llu iiiniltiatird inoiicrf 1/ In sale." It is the sale and not its attachment that 
is proliil)ited. He may, then, attach it in execution of his money-decree, 
and it nia\ Ire so Vept, pending the disposal of t^'e second suit for sale, 
hut it catinot he sold in execution of the money-decree obtained in the first 
Xor can he rrlrtain an oixler for sale.(®> The prohibition 
fined to the mortgnge-decree-liolder and has been held to be inapph^b e 
to his assignee.(9) (? 2782) " Notivithstandiny anything in o. 2, r. 2 : 

which being directed against imdtifariousness bars a second suit in respect 
of the same cause of action. 


2781. Sales Permitted.—Tlie first prererpiisile of the rule is that the 
decree-holder must be Mie mortgagee, the decree must be one for 
and it must have been obtained in satisfaction of a claim arising under me 
mortgage (»9) The rule does not prohibit the entertamment of a claim 
unconneeted with the mortgage. If suppose the debtor owes two debts to 
the same creditor one simple and another secured, the creditor is not 
debarred from his right- to sue for the recovery of his simple debt and reaUze 
it bv sale of the mortgaged property,and himself purchasing the property. 
There is of course, nothing to prevent the mortgagee from acquiring the 
eauitv of redemption by imrchasing it in a private or forced sale brought 
about bv himself or bv a stranger provided that in the former case the sale 
is not made “in satisfaction of a claim arising under the mortgage. 

The question whether a claim arises under a mortgage is not sometimes free 
from diffieultv. Ruiipose simultaneously with the execution of a possessory 
mortgage, the mortgagee leases the property mortgaged to him to the 
mort<^a«or on n fixed rent calculated to be the annual value of the interest 
pavablc to him. is the mortgagee's suit for recovery of interest a cl^aim 
arising under the mortgage? It has been so held though not- without 
dissent The question in this case depends upon whether the lease is 


(1) Oovhidei V. Norain, 20 M. 424. 

(2) ^fimbhuram v. Mt. Khtdsami, IR 
C. P. L. R. 35. 

(3) Chedi Lnl v. Sodant-un-nism, 30 .-X. 
36. Arnmugn v. Meera Ibrahim, 56 T. 

(A) 417. 

(4) Sluraj Naraiti v. Jaghali 42 .-V. 
566. 

(5) Bhoja-^undar v. Snrat Knmari, 2 
Pat. L. .T. 5.5: 38 T. C. 791. 

(6) Deo Narnin v. Bhagtvaii. 63 I. C. 

(B) 303. 

(7) Bam Das v. jI/uhikt, 4 O L. .T. 571 : 
18 I. C. 201. 

{81 Oov{7td Chandra v. Kailash Chandra. 
45 C. 530. 


(9) Baiih Bni v. Manni Lai. 27 A. 460; 
Nnrhar v. Bhiraram. 7 Bom. L. R. 816. 

(10) Ba)a .Tafjadish Chandra v. Bhfthan- 
CTtlnrar. 27 C. W. X. 38 : (1923) O. 121. 

(Ill Tnrnk Nathw Bhuhane-^hmar, 42 0. 
780. 
n21 7b. 

nS) Ibrahim v. Nohalchand 44 B. 366; 
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J. 708: (1925) M. 127 : 82 T. C. 504; 
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nrishis out of u inortguKo is not « ului.u ui isiuK u.ul.T il_ Siu-h «'« tho 
case of the usufructuary mortgagee from a co-sliarer lamlloJ.l w1h> Having 
brouglit a suit to realize liis rent duo from i!u* toJiiml- was confronted with 
this rule, but the Court hold it to offer no bar to ro(ov<-r\ of Hio 'C-m as 
his suit did not arise under his mortgage.‘D Such was also tlie case ol the 
usnfruetuarv mortgagee wlio sued his mortgagor f..r possession which was 
decreed witli costs to realize \ehich he brought iho mortgaged property to 
sale to whicli ho was held .nlitlod.(2^ A ohum cann-U an-.- under a mort¬ 
gage if it is found umenahle h.\ reason of Hu; mortgage l)cmg invalid oi 
iiiO|)eiative: or if llie mortgagee gives n|« lus rigid to sale tlieioun fi 
If thevi‘forf‘, llio inert?is snc*li. l>nt tlir ('ourt liiKlins tlir nioupi!2<j 
ino|uraliYo luin** innrlo l>\ tlu* innrt‘Z:iH<n‘ of joint pioiurty uillioiit (‘ya 
necessity, passed only a money decree, the di'cree-holder is not precluded 
by the rule from l)ringing the mortgaged property, or at least so much ot it 
as represented his mortgagor's interi'st to sale since hi‘ i'- not. o 
(pKttc the lauguiige of the rule, entitled ti> lu-ing a ^vnl fot 
sale ill enforcement of the niorigag«'. hrom this it is c-l<’.u 

that the mortgagee’s disjihility <»nly lasts so long as ii.- is in possc.s- 

.sion of an enforceable nuirlgage which might he made the subjeel of anothei 
5*1111. If. therefore, no such suit is possible there is nothing to prevent, him 
from oldaining a decree in e\oention of wliich he may not have recourse to 
the reniedics open to anv rdher decree holder. So if the person sues foi 
uiainlennnce or otherwise and (*i>tains a charge by the decree he is entitled 
to su" out his execution independentlv of this rule.t** So the mortgagre 
Wf)uld he freed from his disability if the mortgage is inoperative by reason 
of sonii- legal defeet or cannot he sued on by reason of limitation as no suit 
thereon is then possible,Tie may ahamlon his mortgage and only sue 
on the mortgagor’s personal eov«*nant to pay. l^nt the mere fact that his 
mortgage securilv has dcjireclated does not entitle him to .s\ic for the mone\ 
and reserve his right under his mortgagi'. Btit if the ])roperty mortgaged to 
him had olreadv been sold hv the prior mortgagee, his disability goes with 
his properly and while he has the fight to redeem the prior mortgage he can¬ 
not Viring the self-same property to sale in enforcement of his own.( ’ 

'I'hen again, the rule cannot apply to the holder of a mortgage the 
nature of wliich iirccludes the possibility of a sale. a usufructuary 

mortgage. If then such a mortgagee afterwards takes a simple mortgage 
«nd the mortgagee cannot bring the properly to sale because of tlie existence 
nf his prior usufructuarv mortgage, he would suffer from no disability ot 
the nile.(8) So again, if there is n<. mortgagee, there can he no disability, 
f^uch was the case of the Hindu widow who obtained possession oi hex 
husband’s estate on her furnishing security to the extent of mesne 
in case the decree awarding her possession was reversed on appen . ere 

nas a surety and he raised the question that his liability could only be 


(It lirohmaiifla v. Hemrhau'Ira, 18 W. 
w- lOlfi : 23 T. C. 1181. 

(21 FitirihfinH v. Shrinirat. a.*! A. 518: 
nrijmnhott v. Ram MiUon. Ifi O. C. S.’IO ; 
20 l.C. 808. 

(3) fiuroj ii{$rnin v. Jatthali. 42 56fi. 

Snu'hniiia v. 'Slanika. 33 M. L. J- 00 ; 
4- T. 076 5 Vtnkain v. Sunilar'r, 23 
»'• L. T. .3r,5; 47 T. C. 0.30; AmbaM v. 


Xaraifau, 43 B. 0.31. t t 

(6) Arutnugam v. AIngappa. 41 M. 

100; 02 T. 0. 756; Taufiukh, Rat. v. Sn 
nopal, 10 A. I.. J. 728; 03 l.C. 445. 

(0) Oobind Chandra v. KaiUifih Chandra, 
25 C. 1. J. 351; 40 l.C. 230, 
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(8) Bhagtran Daa v. Bhau-ant, 20 A. 14; 
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detenniued bv a regular suit. The Privy Council held that the widow’s 
pecuritv did not amount to a mortgage and was enforceable in execution and 
that ;is ic-giDYU the surety the Privy Council held that he was entitled to 
liavf iliai matter determined in a regular suit.O) In execution of a money 
suit tl)c decree-holder attached a certain property to which one A objected 
but ou a compromise effected betw’cen him and the parties to the suit in 
whicli the objector gave the security of his three houses for the due payment 
of till' instalments wliich the docreo-holdor had ngi*ced to receive from the 
judgmoiU-tlebtor. The compromise was made by an order of the Court in 
execution. Oti the judgment-debtor making default the decree-holder sued 
out 1 ‘xecution against the hypothecated houses. The objector opposed the 
(‘xeeinion on (he strength of this rule, but t4ie Court held that tlie condition 
ju'i'cedont to the applicability of this rule was w'anting in that the decree- 
hohlcr had not obtained any money decree against the surety and that, 
therefore'. Ins liability could he enforced in execution.Kut this rule would 
have intcr\t‘ned if the compromise had resulted in a decree. 

Bill even in such a case it is competent to persons possessing the equity 
of redemjition to waive their right. Where, therefore, parties agreed to 
charge llie plaintiff’s maintenance on certain properties out of whioh the 
ari'cars might be realized in execution and the compromise was embodied in 
tlie decree, tlie plaintiff was held (mtitlcd to realize the arrears in execution 
without furtlh'r snit.t^> 


Again, since tlic mortgage or charge mentioned in the rule is a mortgage 
or eliarge existing prior to the date of the decree, and not one created by the 
decree, it follows that the rule excludes eases in which the decree which 
creates the charge also prescribes for its rccoveiy by execution.t®) Such are 
annuities and maintenance charges usually realizable by execution. 


2782. Iiimits of the Rule.—So again, since the execution-sale of onl.y 
the mortgaged property is prohibited, it follows that where two or more 
properties are mortgaged the mortgagee maj' obtain a money decree in a 
case where property .-1 was mortgaged and bring to execution sale property 
B though it may have been equally -mortgaged to him under a separate 
deeil.t^^ fio again, since the disability is contineil to the mortgagee, it 
does not extend to the assignee of his money-d<*cree. who may bring to sale 
the mortgaged property, since, not being the assignee of the mortgage, 
ho cannot bring any suit under section 67.But inasmuch as the mort¬ 
gagee could not he permitted to do circuitously what he is prohibited from 
doing directly, it follows that if the assignment was a mere contrivance 
to circumvent the disability and not a real transaction, the transferee 
would be as much bound by the rule as the mortgagee himself. (8) It has 
been held in Calcutta that this rule does not prevent a mortgagee from 
bringing the mortgaged property to sale in execution of a decree for interest 


(1) Itaj Raghubar Rhigh v. Jni Ittdra 
Bahadur, 42 A. 158 P. C. 

(2) Mukta Pra.iad v. Mahadeo Prasad, 
38 A. .827 : Baijnaih v. Sirarain Das, 17 
C. L.J. 267 F. B. 18 I. C. 900; Madhu 
Prasad v. Chaudrabnti, .88 I. C. (P) 1.80. 

{3} Ookul Nath v. Praumal, (1917) Pat. 
371 ; 37 I. C. .897. 

(4) Indarmani Dasi v. Surendra Nath, 
35 C. L. J. 61; (1922) C. 35. 

(6) Indramnni v. Surendra Nnlh. 35. 


C. L. .T. 61; (1922) 0. 3.5; ^lahumn</a v. 
Sakudai, 46 I. C. (P) 169. 

(6) Bni Ganga V. Baja Bam, 35 B. 248. 

(7) Bank Bat v. Mannilal. 27 A. 450; 
Narhar v. Skivram, 7 Bom. L.R. 816. 

(8) Chhagan v. Lakshman, 9 Bom. L. R.« 
728 ; followed in Jivarathnam v. Srinivasa 
IMudalier, 31 SI. 33 : in wliich however, 
the disability was held to be independent 
of the question of fraud. 
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only obtained in accordance with the terms of the nioilgugo bond.^^J So 
wlu-i'f a decree is passed for sale for non-paynient of an instalment clue on 
a mortgage, the mortgagee may binng the property to sale, as the section 
has n<> application to such cases. Whore a decree is passed c>n compromise, 
tin jiKlgnient-debtor cannot object to execution on llu- ground tliat it is 
opposed to this section,(2) though it w'ould be open to a slrang<‘r affected 
by the terms of the decree to impeach it. A purenase by a i)rior mortgagee 
at a sale held in oxt'cution of a decree obtained by the second mortgagee 
is vali.l, and even if invalul. must be set aside by a suit brought within 
one year under Article 2 of the Limitation Act.(3> ' So even in view of the 
Allahabail Court which at one time lield that an equity of redeminion could 
not be sold apart.t'') it was conceded that where the Court ordered the sale 
oi only tin- ecjuity of redemption, the parties to the suit were bound by 
the onlev. and the son of the mortgagor could not on that score alone 
Impugn the transaction.<5) So. where an order for sale of the mortgaged 
property in executit.ii (.f a nuiney-ilccrcc- of the mortgagee was obtained 
after notice to tlir mortgagor. ;ind th<- properly was sold in pursuance of 
such oivl.r, it was held that ih.- mortgagor could not go bcliind the order 
and srelv to sot asid<- lh»- side on the ground that it ought not to have 
been passed by reason of the prohibitory rule of the section. 


2783. Sale Prohibited.—The ol>ject of the sectio", ha~ been stated 
above. The rule has been held to apply equally to a churge-holderf^ as 
well as a usufructuary' mortgage.and since it does not affect any rights 
Inn only prescribes a ])roccdurc. it has bee held to apply to all incumbrances 
whether'created before or after the Act,(S) but not to decrees obtained before 
its enforcemeut.(io) The section is so worded that the plaintiff may under 
his mnney-decrop successfully aiiach the mortgaged property.dD and may 
pri-s»iinnblv kecji it under attachment on proper grounds sliown, until he 
cld.'iin an order for sale in the terms of section 67 .( 12 ) q'^jg jg jjjj 
present rule enacts. But in commenting on the old section it was pointed 
out in the, previous editions of this worls(i5) that its language appeared to 
give ground for contention that it barred all execution whether taJieD in 
pursuance of a money or a mortgjtge-deoree : but fne clause “ execution of 


(1) Ko^hi Pertihof/ v. Jauiunii Pcrshiiil. 
31 C. 922. 

(2) Khm}, 1 Perxhml v. l>itlccp Xnroin, 
C. \V. X., 264 (266) ; droitt v. Suhrn- 

22 M. 241 (24.")); Purwaiuiixt v. 
Dnulnf. Putn, 24 A. r)49. 

(3) KuUnn v. Kri»hn>nu 12 M. L. •/. K.. 
39(): foUowinc Stulut v. Kriuhnti. 24 M. 
t6 (on tlia quoAtion of limitntion foliowinc); 
Malkarjiiu v. yarhari, 2.') H. 3:)7. ('. f. 

(4) Seo O. .14, r. 1 comm. 

(6) Pfirmnnand v. Dnulat Ram. 24 A. 

649 (.6;>2) ; Tara Chand v. Inidad Hunaiu. 

'V 325; Madhn Paraud v. Raijnath. 

(yiO.l) A.W.N. 152 : Umtd v. Jaa Ram. 

*6A. 612 ; Kishen Lai v. Vmrao .Sttitih, 30 A. 
146. 

,(('») Thalrri v. Thandoru. 10 M. L. .7. R.. 
{ followed in Kiahan Lai v. I'mran 
30 A. 146. 

Aubhoyeaaury Dabee v. Omiri Sunker, 
ih ' ^tn/anjrmi v. Choonei/monay, 

•• ‘►03. Bollapragnda v. Nanda Sutayyu 


•13 M. 7S.5: Ramkriihnanut v. Vuwaii 
27 AI. L. .7. 494 ; .13 T. C. .12. 

(fi) Azini nlkih v. Nnimanniaau. 16 A. 
415 : Moti Ram v. Rum t.ahhan. 3 C. W. N. 
292. 

(9) Kavfri v. .Aunvihai/ya. 10 M. 129 ; 
Dineudra Xath v. Chandra Kiahore. 12 0. 
436; Wf* «l«o Rhobo Suiidari v. Rakhal, 
ib.. 583, F. B. : Chandra Nalh \. Rurroda, 
Shoondury. 22 C. 813 ; Joyemuya v. Thacka- 
moni. 24 C. 473 (477). F.13. 

(10) Makund Ram v. Ram iS’«rM»,(1884). 
A. W. N.. 274. 

(11) Oouri Ranker V. .duhhoyeaaury. 260. 
202: Knji Inua y. Kaji Inna, 8 Bom. 
L. R., 570. Hnribana Rni v. Rrlniwaa, 
35 A. 518 ; Ram Das v. Mxtnna. 18 1. C. 
(Oudh) 201. 

(12) Chundrn yath v. Rurroda Shoonduru, 

22 0.813 (817). ^ 

(1.1) 2 Law of Trnn«‘.for (2nd Edn.) 
S 1579. ' 
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a decivt' f‘t>r tJic siilisfaction of any claim ” must, having regard to the object 
4ind intention of tlie IjCgislature, be construed to mean money-decree, being 
such a decree which, if allowed to be successfully executed would bring in 
its train the abuses which, it was the intention of the section to remove. 
In the words of the Calcutta High Court, the section “ was never intended 
to ap{>l\ to a decree already obtained, declaring a lien over, and authorizing 
a sale of tlie inortgaged property. It was hardly intended to apply to other 
decrees not being mortgage-decrees. ”(*) Even if so, it might be, it was said, 
reasonably urged that the mere fact that the decree-holder happened to be a 
mortgagee, should not disqualify him from resorting to the equity of 
redemption for tlie satisfaction of his claim, calthough it might not have the 
remotest connection with his mortgage. But strictly construed this appeared 
to be llie logical nuti'ome of the words “ any claim whether arising under the 
mortgage or not.” In other words, under the section as it origiually enacted 
it was immaterial whether the claim was for a tort committed by the 
mortgagor.(2) or for a libel uttered by him, the .mortgaged property was 
ii<‘vertheless immune from a sale in execution of the decree following s\ich 
a claim, unless the mortgagee decree-holder instituted a suit under section 67. 
And yet (he language of the section was only too clear to lead to any other 
interpretation. 


2784. In this state of the unsatisfactory law, tiie Courts were obliged 
to struggle against the obvious inequity of the rule by devising means to 
circumvent it. But the mortgagee could not be permitted to circumvent the 
rule, by obtaining only a money-decree upon his mortgage, and then bring 
the mortgaged property to sale in execution.It was even held that the 
attachment and sale of the property under the Public Demands Recovery 
Act,<'*> of immoveable property hypothecated to Government were of the 
same nature and effect as attachments and sale referred to in this section. 
So the sale of a hoMing in execution of a decree for rent obtained by a 
landlord who also held a mortgage of the holding was held to he void, and 
the purchaser at the sale was held to acquire no title against another 
mortgagee of the holding, who purchased it under a decree on his mortgage. 
But this was not the view taken in Madras(^ and Bombay<®> where the 
prohibition was held to he directed against only the mortgage-purchaser, so 
that the equities that arose between him and the mortgagor were not the 
same as when a third party was the purchaser. Tn any view the fact that 
only a portion of the mortgaged property was the subject of sale would 
appear to make no difference, it being likewise immaterial that out of the 
property sold only a portion was under mortgage.(®> The rule was held to 
he binding both on a Court of Roveniie as well as a Civil Coxirt. The section 


(1) Dinendra Nath v. Chandra Kinhorr. 
12 O. 426 (437). 

(2) Jadu Lall v. Madhuh Lall, 21 C. 34 
(37). 

(3) Bhola Nath v. Muhammad, 26 A. 
223 (224) ; following AzimuUah v. Naj- 
munnissa. 16 A. 415; Oobind v. Parasha- 
ram, 25 B. 161. 

(4) Beng. Act VTI of 1880. Now see 
Beng. Act I of 1895. 

( 6 ) Lachmi Narain v. Nand Kishore, 
"29 C. 637 (541). Tlie rule to the contrary 
laid down in the earlier cases (Pmam v. 


Paj Kumar ; 23 W. R. 187. Narasidas v- 
Jaglekar, 4 B. 57). i.s no longer law : Lachmi 
Narain v. Nand Kishore, 29 O. 537 (543). 

(6) Basiruddi v. Kailas, 33 0. 113; 
Sonu Singh v. Behari Singh, 33 C. 283 ; 
Sheodeni v. Pam Saran, 26 C. 164: Shib 
Doss V. Kali Kumar, 30 C. 463. 

(7) iV/ni/nn v. Pakuram, 22 M. 317; 
Muthu V. Karuppan, 17 M. L. J. R. 11*3. 

(8) Httsein v. Shankargiri, 23 B. 

(9) iSona Singh v. Behari Singh. 33 C. 
283. 
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was hckl to bo om.* of yciicrul uppJicutiou and govenu d ihc ))rocof-’ding> ot all 
Courts.(1) So where the mortgagee had obtained a decree for arrears of rent 
passed by the Keveiiue Court, in execution of which he sought to attacli 
property over which be held a mortgage, it was held that the sedioii was 
coiiipveheiJsive enough to embrace all decrees wheilier passed h_\ tlie Iteveiiue 

t.ourt or the Civil Court, and that therefore tlu- ileer«-e-holder was tlebairerl 
from bringing to sale.(2) 

2735. A mortgagee wiio diselaiuu'd all int<-ri'st under the tnorlgag*- 
and obtahieil a simple money-deeri^- mam the pi-rsonal eov«-iiant t-o f-ay 
could not attacii an<l sell the niortgage<l property exc«'pt l>v a suit brought 
under section 07. The ladimiuishmenl of the lien di<l not make tite 
property cease to he mortgaged properly and the mortgagor could not he 
depriv«<[ of his right to redeem or his accounts taken, ainl with the usual 
s.'KguanU usual in a suit on the mortgagi-.t^t Xor iloe> the fact (hat the 
nioitgagee had already instituted a suit under section t>7, resulting in a 
eoinproiiiise Ijy tJiy mortgagee obtaining only a siiujile money-decree, 
exchide the Operation of the prohibition embodied in section 90. and in 
w iicli case tlu* (jiily course opc*n to the mortgagee appi'ared to be to iusti- 
u e another suit upon his decree under section 67.But since a suit 
oi Side IS not open to mortgagees of all kinds, it is clear that such mort¬ 
gagees lalxiuretl umlcr special disabilities against which they had, under the 
'•uguuil section, no redress. P’or instance, since a usufructuary mortgagee 
e.tnnoi liring the properly to sale, it follows that he could not resort to the 
uioitgaged property in order ti> satisfy any claim whether arising under 
If iiuorlgage or otherwise. 'J'liere was. of course, no reason why a 
iisii Iuctiiarv mortgagei- should have suffered from greater <lisabilities 
•an any other mortgagee, aiul the present rub' conse(iuentl\ exempts 
^"(••h hard eases from its operation. 

2786. Effect of prohibited sale.— But while the old section, as tlie 
pn-sfiii absolutely prohibits sale of the- mortgaged property, it does 

•lot. ther« for('. follow that a sale, if made in violatii>n of the rule. Is 
■' >s<)liit( |y void. Indeed, it is a rule enacted solely in the intei’est of the 
inorlgugi,!' to whom it is competent to waive its benefit.^®' A sale held 
|n caitiavention of (his sectitm is then only voidable; it is not void and it 
Is \i>idal)]i' only at the instance* of the mortgagor.It is not a nullity of 


.,..1 ^ V. Hunaiti, 1« A. |mit.-lia>»er ; Sheodeni v. limn Satan, 20 C. 

104; Shib Dun9 v. Kali Kumar, ’.10 C. 
-.,'7***1 ^It.Jumnu Koer,ti A. L. .J. R., 403 ; liastruddi v. Kalis Kamini, 33 C. 

113 I Asuiosh V. Br.hari Lai, ,35 C. 01 F. B.; 
1 V. Daim. 7 Bom. L. B., Panehatn Lai v. Kishun Pershud, 14 C. W. 

I T Prasad v. Baij Kalh, 2 A. X. 57!) ; Hosein v. Sankarf/iru, 23 B. 119 ; 

/ 356. Indarpal Singh v. Meica Lai, Kaji Inus v. Kaji Inus, 0 Bom. L.R. 570 ; 
ii\ Kaveri v. Anunlhayya. 10 M. 129; Sathu- 

.y] Hannhu v. Behari, 2 A. L. J. 470 ; Muthusami,\2i>l. 32ii •. JJurgaytja 

V. Qouri Shankar, 22 C. 859. v. Anantha, 14 M. 74 : Jayanalh v, Budhwa. 

p p* L>iam, 32 C. 390, (1900) I’. L. R., Xo. 107 ; otlior eases liuvo 

• y., Quilibtt potest renuneiare jieri pro atloptofl an intonnodiafo eourso of holding 

« mlrecfuc/o." (“ Anv ono may renounce tho sale illegal, but not inoperative till it 
‘ 'ntroducetl for his own benefit ”.) is formally set aside. .S’omu Stnuh v. 
.»«) The view of tho text is, it is sub- Behari Singh, 33 C. 283 ; Vignesnara v. 

Houiul^ notwithstanding tho wont Jinpayo, 10 M. 430 ; Mayon v. Pakuronit 

harmony that this quest ion presonta in 22 M. 347 ; Muthuraman y. KUappa^ami. 
decidod t asen, in somo of which such a 22 M. 372 ; OhaUri v. Thandoru, (1899) 

hoH l>een held to l>o not only voidable 10 M. L. J. R.* 110 ; Ttwgntoori v. Molu- 

ut Void, «o OB to convoy no title to tho kopaii, 17 M. L. J. R., 217 i Vafuchitud v. 
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which ii btran^i'i' iiiav lake an advantage.<i> Thus in a case w'here a Court 
uf I{ovt.'mu' ill (•Xf{.-ulii)n or a dren-c for roul sold the mortgagors interest 

in a c-i-rtaiii liousr. which liad been mortgaged together with other property, 

and iiic sale was uphold oil appeal to the Board of Revenue, and subsc- 
(jia ntlx tlu' auction-purchaser at the sale above referred to sued in a Civil 
('i>urt for partition of tiu' share purchased by him, it was held that the 
co-sharers in the property in (juostion could not dispute the validity of the 
sale, notw irlistainiing that the decree /lud the sale in pursuance thereof 
were in direct violation of the section.(2) But although a sale, when once 
made and duly confirmed by the Court under section 314 (o. 21, r. 92) of 
ihc Code of Civil Procedure, becomes final as between the parties^®) thereto, 
it may he set aside on the motion of the person who has sufiered from the 
sale made in liolatlou of tlie ju'ovisions of the section; and such a sale 
would not affect the interests of jiersons who might have been, but were 
not, made parlies to the suit. For instance, it has been hehl that a son 

in a Milakshara family is not bound by a sale held in contravention of this 

rule under a <lecrec obtained against the father, although he might have 
been bound by a. sale under a mortgage-decree against So where 

u mortgage u as f-xocutx'd by the managing .member of a joint Hindu family 
who w'ns not a pwty to the decree, and who could, therefore, move to have 
file, interest then due on lh(* nundgage, and the mortgagee having obtained 
a personal decri.;e on the latter bond brought to sale in execution a part of 
the niortgageil properly which was purchased by a third person, it was 
lu-ld that tlu» sale flid not convey the interest of another undivided brother 
wl.o was not a party to the decree, and who could, therefore, move to have 
the sale set aside,on claim to redeem the mortgage which so far ns 
regards him, was unaffected by the decree.In another case where the 
mortgagee hdtl liimsolf purchased the property, it was held “ that a mort¬ 
gagee is not entitled by means of money-decree obtained on a collateral 
security sucli as a bond or covenant to obtain a sale of the equity of 
redemption soixiratcly, because by doing so, he would deprive the mortgagor 
of the privilege winch, upon the principle of the Court, considering the 


Imdad Husain. 18 A. 325 ; MuhmnadAbvl 
Hashid V. Dilsukh. 27 A. 51/ ; Buldeo v. 
Arjun (1906). o. c. 327; lastly, there arc 
cases in which it has been rnleci that a 
sale so held is merely voidable and not 
void, and that even if it is not formerly 
annulled, it does not affect the right of 
redemption of the mortgagor ; Martand v. 
Dhondo, 22 B. 024: Oanesh Narain v. 
Oopal Vishnu n 41 B. 367; Mayya n 
Pakuram, 22 M. 347 ; Erusappa v. Cow- 
merdal, e^c., Banfc, 23 M, 347 ; Nannumen 
V. Muthusamif 29 M. 421 ; Rama Krishna 
V. Pashapotl^ 16 1. C. (M.) 509; Khairaj 
Mai V. Daiuu 32 C. 296 P. C.; Ashutosh v 
Behati LaU 36 C. 61, F. B. ; Lai Bahadur 
V. Abharan Singhs 37 A. 105 ; Narayau 
Chandra v. Keshob LaU 28 C. L. 151 ; 
46 I. C. 493; Vltam Chandra v. Raj 
Krishna 47C. 377 F.B. (decided under old 
S.99); Sirdar Singh v. Ratan Lai, 36A. 516. 
Mehr Baksh v. Sanjhe Khan^ (1915) P.R. 
18 : 33 I. C. 802 ; Prasad Das v. Jitu Bahu^ 
(1920) p. 259. Tahait Dal v. Christian^ 
( 1919) p. 92 ; 50 I. C. 472. Skeo Narain 


V. Ram Jaian 2 Pat. L. J. 587; 41 T. C* 
533: Mehr, Baksh v. Sanjt Khan, (1910) 
P. R. 18; 33 I. C. 802. 

{]) Ashutosh V. Bchari Lai 35 C. 61F.B. 

(2) Tarachand v. Imdad Husain. 18 A. 
.327; Mhd. Abdul v. Dilsukh. 27 A. 517; 
Mangli v. Pati Ram, 1 A. L. J. 300; 
Madan v. Jatnna, 2 A. L. J. 123; Lai 
Bahadur v. Abharan, 37 A. 105, (!70) F. B. 
In short, a sale contravening this section 
is according to these cases only voidable, 
hut contra Mayan v. Pakuran, 22 M. 347. 

(3) Mayan v. Pakuran, 22 M. 347; 
Lai Bahadur v. Abharan. 37 A. 165 F. B. 

(4) Muthuraman v. BttappQsaftn\ 22 M. 
372 ; Sardar Singh v. Rartan Lai, 30 A. 
516. 

(5) Sathuvayyan v. Muthusami, 12 

52.3; Durgayya v. Ananfha, 14 M. 74 ; 
Vigneshicara v. Bapayya, 16 51. 430 ; 
Ramasami v. Virasami, 21 51, 222: 

Muthuraman v. Etfappasami. 22 51. 372 ; 
Martand v. Dhondo, 22 B. 624 (628). 

(6) Sardar Singh v. Ratan Lai, 36 A- 
516. 
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cstato a pledge, a Court of Equity always accords to a mortgagor, 
namely, a fair allowance of time to enable him to discharge tho debt and 
reco\er the estate. Ihis privilege is an equitable incident of the contract 
of mortgage, and it would be- inequitable to permit tlie mortgagee to evade 
It: lo do that circuitously which ]\e could not do directly. ■'(» It was 
accordingly held that notwithstanding the sale of llio property to the 
.mortgagee the mortgagor was entitled to redeem, even thoimh he’ nun not 
have taken proceodmgs under section 294 (now o. 21. r. 72) of theV’ode 
to set u>ide the Sale.(2) And it has hceu lield that the mere fact that the 
decree makes the debt a charge on the property cannot he held sufficient 
to exclude the ease from the rule contained in the section.(3) (,t,hor 
words the mere creation of a charge by a decree does not take a^^a^ the 
l.ar ot i.n,lnbitiou(«) unless the decree also directs sale of the pronerlv so 

2787. Hut it is not within the competence of a Court to give the 
mortgage.; the same riglu iu the sale-proceeds of tlie mortgaged pronertv 
as he had m the property itself, and a sale held at the instance of the 
nv.rtgagee in execution of such an order would none the loss be illegal and 
mopemtivo against a jiKlgment-ercditor who was no partv to it thourrh the 
agiveim-ut wolild he binding between the parties to the suit And*"'* the 
tact that the sale took place before the suit (or., the suit to get buck 
possc-ssion of the property sold) was Hied cannot give validity to the sale 
if It was contrary to the provision of section 99.(7) So in Bombay inn 
case dc-cided mdcyiendentlv of th.- section, the mortgagee in execution of 
a simple money-decree obtained for some of the instahnentsX on hk 
moTlg.age-hond brought to sale the propert\' which he held in morlga.»e 
and m his application for execution did not mention his lien on the proLrtv 
foi the inslalmcnts that were still to fall due it was behl th-.f P»^‘-'Peity 

l.urrtn.,.,. if ho Kupposod ,ha, ho pu..chus;‘g"tL Ml X'leLn’*:' 
|•ul•c lased the property free of the mortgagee s lien.<8) And siinihrlv^in 
an.ither case deculcd under the unamended section it has £?en held that 
uhere a co-mortgagoe put up the mortgaged property (o s^.Ie oxecu nn 

iioimiuc*!' to"o°wra;Li.Stag ar:ie 

pii.porty fii-st for n portion of tho mortgage-debt and then . 

tniu; for the remainder. Hence, where lie sells the r "" 

n f his debt, the sale extinguishes his mortgage.OD ^ P ' .v for a portion 

^^( 7 ) Sathm-ayf^an v. 

(8) linmchafitJr/i v. Jaimm 59 n aoa 

Onkar Seth v. Bnljnath^ 7 CP J H ik * 

xr ‘c V. Muruaanva 7 

M. 10, ; Ayurrhand v. Rnkhma, 12^n^078. 
Jaffannalhfi v. Onnui, l.j M ini . i?' . 

V. V.rd-alrhnlapathi 419 ’/fIf 

R -1^ 3 c. P. L. 

^(m V. , C.PX. 


(1) Hhw/gohufti V, Shaniarhurn^ 1 C. • 
9*1 n " 4 !^! ^»^T>rovnl in Mftrtand v. Dho,uh. 

5 «• ‘ 24 iJ dlo V. Orme^h. 4 Bom: 

K., 952. 

(2) ^Irirland v. Dhmdo. 22 U. C24. 

M. , V. Annnlha. 14 Ilf. 74. 

95 ;? nurrodr, Shoondury. 

99 fV uift ■' V. Oouri Sunkdr. 

22 0 nni' Chooiteymoney, 

42 C. 903 ; Hem Jtan v. Befuiri Oir, 28 A. 

2«^ a V- Kumode Chuuder, 

(245) 22 M. 241 
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2788. It would appear that it is no answer to the plaintift s cjaua 
for n doinption that he was born after the decree, and accordingl}^ m a 
case where the mortgagee having obtained a decree upon his mortgage, 
but construed not to be for sale, and in execution of which he attached 
for sale the property mortgaged to him, and upon which the plamtm, 
son of the judgment-debtor born after the decree but before sale, mstituteu 
a suit for setting aside the sale, or for the exoneration of his share, it 
held that the decree being not one for sale, and, therefox’C, made m 
contravention of the rule enacted by the section, the mortgaged property 
could not be brought to sale in execution thereof, and that the plaintiff 
being interested in the equity of redemption, could not be deprived of bis _ 
right to redeem the property. lie was acconliugly allowed time to 
I’edeem, the Court being further of opinion that the plaintiff s suit was 
not barri'd under section 244 of the Code of Civil Procedure. 


2789. But a nioi’tgagor objecting to a sale made in contravention 
of this section would have to apply under section 244 (now s. 47) of the 
Oode.<®* And if the application is made before its confirmation, it will not 
be confirmed if it appears to have been made in contravention of this 
But if he applies for setting it aside after its confirmation, it can then be 
set aside only if he shows that owing to fraud or other reasons not attribut¬ 
able to his negligence he was kept in ignorance of the sale-proceedings and 
the proceedings preliminary to salo.^^^ It has already been observed before 
that a mortgagee could not formerly bring the mortgaged property to sale 
in execution of a decree obtained even on another debt. His purchase of 
such property being in contravention of the provisions of this section, was 
then held to be illegal and conferred on him no legal title. Being in actual 
possession, however, the mortgagee was on the one hand entitled to receive 
credit for the purchase-money paid, and on the other to account to the 
mortgagors for the amount realized by them during the period of their 
possession (3) But in taking tliis view the Jladras Court does not appear 
to be consistent with itself. Vor there are cases of that Court in which 
it has been held that a sale made in contravention of this section is not 
void, but is only voidable: so that its effect upon the rights of the mort¬ 
gagor depends not upon the sale, but upon who purchases the property. 
If it is purchased bv the mortgagee himself, then the Courts are agreed 
that by so doing he" could not be freed from his liability to be redeemed 
at the'option of the mortgagor.^ But if the property be purchased by a 
stranger to the suit, the sale then cannot be avoided.(S) And even where 
the mortgagee is the purchaser, if the mortgagor was a party to the 
proceedings, ho cannot be permitted to redeem after confirmation of the 
sale.(*> 


(1) Muthuram v. BUoppfuamt, 22 M. 

in Muthu v. Karuppaii, 17 
M.l“.R.. 163; see also Bamasamy v. 

Viraaami, 21 M. 222; Mariaiid v. Dhondo, 
22 B. 624 (628). 

(2) Sonu Singh v. Bthari Singh, 33 C. 

283 (286); A>ihutosh v. Bchari Lai. 11 
C.W.N., 1011, F.B., (S.C.) 34 C. F.B.: 
Mayan v. Paknran. 22 M. 347 ; Muthu v. 
Karuppan, 30 M. 313; Gaya Pramd v. 
Bandhitr Sitxgh, 3 456.^ 

(3) Ashxito^h V. Behari LqI, 36 C. 61, 

101 RK 


(4) Shib Da$ v. Kali Kumar^ 30 C. 403; 
Durgayyn v. 10 51. "4; c/. 

Papammn v, Protapa. 19 51. 249* P.C 
(6) But contra in Shibu v. Chandra 
Mohan, 23 C, 849. 

(6) Mayan w Pakuranm 22 51. 347; 
Kra^appa v. Commercial and Land Mortgage 
Bant. 23 51. 377; Muthu v. Karuppan, 
17 M. L.J, R., IGZ ; Martand V. Dhondo, 
22 B. 624. 

(7) Muthu V. Karuppan, 17 51. L. J. R* 
103* 
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2790. ll uiust- be Doted that the mere lukiiig ui a iiione^-decii'e »ai a 

mortgage-bond docs not iu law destroy the niorlgagc 
^ Remedy by suit lieu, so as to bur a subse(iueni suit under section 
** But should the subsequent suit be necessarily regarded 

as founded vtpon the morlguge? It has been suggest'd in <’aleulta^^> and 
iu one case held in Allahabad iu cases decided under section UU wliicl* 
contained the words “ attaches the mortgaged properly ' that a sviit under 
section 07 may be regarded us a suit on the charge created by the attach- 
luent of tile property effected in execution of the money•<lecrce, or lui the 
original mortgagi". This view was controverted in this work,ti> on the 
grounil that, if that were the case, the mortgagee would be debarred from 

instituting his suit under s. 07 as soon as the attachment was ruiseil, nor. 

indeed, enuld he bring liis suit befon* the attachment. It was then 

observed that this c'ouhl not have been the intenti»»n of the Ja*gislature, 

and the present aiiu-ndnient seems now to courtrni that view, '* It was 
added that th<- section was inaccurately wonleil an<l naturally [iresented 
difficulties of construction: one such ' ilifficulty referred to. was in its 
.reference to section t>7. which contemplates a suit only on mortgage " after 
the 'nortgage-mouey has become payable, ' and it was observed that if it 
was to Ix' literally construed a namey-decree howsoever obtained by a 
mortgagee would hi- ineffectual, because he could not execute it us against 
the mortgaged firoperty under section W, an<l he could not institute a suit 
thereon for the sale of the property under section 07. And to say that 
nc could institute a suit on his mortgu(fe<-*) was certainly not to enable him 
to execute his money-decree-for if tlie mortgage-money has become pay¬ 
able he could Inive mstilutecl a suit under section G7 anyhow. The nresent 
I'ile however, obviates this difficulty, for since it pre.supj.oses a dcci-ee on 
a claim, arising out of a mortgage, a suit under section 67 would be urima 
m !" tl>e second suit under section 67 would be based not 

bin” ^ '‘"'gi-* created by the aUachmeilt nor upon the money-decree <5) 

1 fr'i. 'ywa. the Brst »uit'was pi-esun.ablj ba'^d 

. ml for the satisfaction of whicli out of the mortgaged property law 

is. by a suit under scct^on^ 6?: The 
as 11 ^?)’ ^'ourse, does not debar the mortgagee from executinr^ his decree 

to br^r*’> 1 ‘"'f'T'’*'- i**<lg>»<'nt-debtor which he is entitled 

rmg (o sale without having to institute another suit. 

»> ‘lie original suit a nisinfiff 
oxeeution the mortgaged property and for an order thTt in 

325.' Suraya, 17 M. L. J. R.. 

(2) V. Madhtih LaU, 21 c. 34. 

(The head-note of thie case is mis- SchCnJ.^ C. P. 


leading. 

^^(5) Saligram v. Murlidhar. IOC. P. b. R., 
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of till.' ik'civf. ii- was held that notwithstanding the decree the mortgagee 
\\i>iiid liavo to institute another suit under section 67 before he could bring 
ilu' luoiTgiiged property to salc.t^^ This case may be defended on the 
ground tliat the previous decree being only declaratory of a charge on the 
mortgaged property could not bo executed, but that a fresh suit to enforce 
the eluirgo was necessary. In short, the previous decree being merely a 
money-decree, another suit was necessary to bring the property to sale; 
but Avhether this second suit would be to enforce the mortgage, or the 
charge declared by the previous decree, the Court did not consider, but it 
is e^ idoiU that the second suit would pri-nta facie be to enforce the charge, 
though a suit on the t>rigiual security is not inconceivable. The plaintiff 
cannot he allowed to bring a suit for a mere declaration, where in accord¬ 
ance with tlie provisions of the section he is liable to institute a suit under 
section 07.nor can he be allowed in a suit under the last-named section 
to reserve his rights and interests under the mortgage, which, if allowec^ 
would, indeed, have the effect of frustrating the very object for which such 
a suit is enjoined.From the wording of the section it is, of course, 
abundantly clear that before the plaintiff could succeed in his subsequent 
suit under section 67, he must shew that he is a mortgagee, otherwise 
soelion 48 (now o. 2. r. 2) of the Code would clearly bar his suit.(5> 


2792. In this connection it may be noted that though this rule over¬ 
rules o. 2. r. 2 of the Code, it has not tlje effect of annulling the whole of 
that rule, bub only so .much of it as might stand in the way of the nior- 
gagec instituting another suit on the same cause of action. Now as o. , 
r. 2 of the Code is directed against two evils, namely, the splitting ot 
claims, and the splitting of remedies, the only effect of tins rule is to 
relieve the mortgage from the consequences of the splitting of 
8 'luis. where a debtor is liable for Bs. 15.505 promised to py Bh. 4.0W 
before 18th September, and to give a mortpge on a 
for the balance, and in the event of his failing to pay Rs 4 ,(W 0 ^ithm 
the stipulated period, the mortgage was to be for the full amount, and 
both of which' covenants bemg broke^ the question was ^^d 1 ether the 
creditor was entitled to sue for Rs. 4,000 and the balance of Rs. 11,505 
separately or whether Rs. 4,000 being only a part of Rs. 15,505 he could 
sue only once for the whole amount. It was held that h'avmg regard to 
the objects of the two sections, the creditor was not entitled to maintain 
the two suits. 

2793* view of what has been already stated^ it is perhaps 

unnecessary to add that whatever may be the effect of 
purchaser with- on the parties to the suit, it cannot prejudice a 

out Kotice- yjjjg purchaser without notice of the defect in his 

title In such cases the mortgagee is held to be estopped from enforcing 
his mortgagees) and so is the mortgagor who was a party to the suit.W 


(1) Jagdum Sahai v. Mnhabtr, 28 A. 
GO • Madho Prasad Singh v. Batjnntn. 
(1005) A.W. N., 152: Narasinga Das v. 
Ml. lilunna, G .A. L. J. 731. 

(3) Lekhraj v. Ohajur Khan, (1894) A.W. 

N.. 205. ^ 

(4) Mahabir Singh v. Saira Bxbu (1895) 

(5) Jailal v. DJiankal Singh, (1887) A.W. 


N - 249. 

(6) Goi'ind v. Parshram, 25 B. lo* 
(167). 

(7) O. 34 r-6. Comm. . 

(8) Mxthammad v. Shib Sahai, 21 A. 

309 ; V. Beharilal, 35 C. 61 F. • 

Ram V. Jairam. 22 B. 686 : Ram Batan 
Kunr V. Raton LaU 2 N.L.R.t 106. _ 

(9) Madan v. Jamna, ' 

48; Venkayya v. Subrayya^ 30 M. 
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2794. Enforcement of Security-bond.— Tin- wlu-ili.-r a u 

rity-bond given for the appellant’ to aii appellate Coiui for th,- <lur 
performance of its decree is a mortgage within the sense of section 08 , i-. 
one upon which there is some difference of opinion between th<’ High 
Courts. According to the view taken in a (’alcutla case, where the 
security-bond was addressed to no one in ])articular. but was in reality 
given to the Court, tlic transaction evidenced thereby was hold tt> he a 
mortgage, and in this view this rule would offer no bur to the .securitv 
being realized in execution.O) Hut if the security he in favour ot a specilied 
mdividual. c.g., the Itegistrnr of the Court, this section would then, it 
was miiiutained, clearly offer an impediment to realization of tlie seciuiiy 
than in execution of a decree oblainod thereon under secti<-u 
67.t ) But this view has not been acceded to liy the other Courts (5> md 
It may be submitted that the Calcutta view is too iian-ow and oblilcratrs 
the difference between a private contract and an engag*'ment niadr 
or the due performances of a Court’s <lecree. Any other view would 
involve the necessity of the Coui'fs entering the lists with the recalcitrant 
debtor, cither by sumg him itself, or hy assigning the bond in favour of 
the decree-holder. Moreover, such a course Mould involve expense and 
neiny M’hich it was the very pur[>ose of the bond tt» avert.O 

15. All the provisions contained in this Order as to 
Charge *'*^6 Sale ov redemption of mortgaged pro- 

P®rty shall, so far as may be, applv to 

to S' charge within the meaning of section 
iW of the Transfer of Property Act. 1882. 

SYNOPSIS. 

'279'} J^atv. 

of thl^dV «'as formerly a part of section lOl) 

hem alonrSb l\ ^ ''hich Act it has been transpo.sed 

extends to c ut relating to procedui-e. It compendiously 

for the redemntion* untorcoment of a charge the procedure laid down 
in whir.!, M mortgages, and for the enforcement of a nxortsa'^c 

cha J “PPropnate relief is by way of sale of the .mortgaged p^pe® ty 
simple security in its incidence resembhng a 

to it And evL’ft* 'vay of foreclosure is obviously inapplicable 

»>»ortgage t is nnl" procedure for the enforcement of a simple 

the ehnree nature and extent of the security crLted 

_J Charge. [For a further c ommentary, see s. 100.] 

( 2 ! j 'Sundar v. Bajpai, 30 C. 1000; 

Sinyh. 32 C. 404 . 

The t® C.W.N.. 178. 

that a aZ, Other cases held 

of the p^^rtty.bond given under s. 545 
ol a aZ.Z be enforced in execution 

that a ^ ®-. 253 of the Code, but 

broutfh* suit would have to be 

y *bo surety. Kali Charan 

Tokhan v. Hoop 
• 2? C. 25; this view though it 


depends upon Hie construction of tho two 
^ctions, ttnd tliouffh it had ).>c6n also 
dissenCod from by the other Courts does 
not affect the question discussed in the 
text. 

(3) Bans Bahadur v. MughUt, 2 A. 004» 
F. B. ; «7anit» v. Sanup, 17 A, 99; S^him- 
rnalai v, Bamaygar, 13 M. 1 ; Vaukapa w 
Bashingapa^ 12 B. 411. 

(4) Bai Raghubir Singh v. Indra Bahadur^ 
42 A. 158 P. C. 
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H.voti lands purchased by mort- 
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Sec. 03, Tr. 1». Act, and S. 90 

Trusts Act. Distinction be-’ 
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*»• 1143 
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the mortgugeo obtains decree 

on his mortgage , 2^4 
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to mortgaged property when 
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^ 1204 
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cc jssion—( conoid.) 

Wlien inoi'gtiffeo is entilled lo 
l otiip^^nsalion as to 
S>ee Mortgaged ProjiTty. 

Accounts. 

<Iourt will order an. to be taken 
in suits for rodomjdion an<l 
foreclosure 

In a suit by coonortgagee for 
Ids sliare of i bo mortgage money, 
the <leereo slio»il<l contain all 
necessary 

In a suit for posj'»ssion, How taken 
Liability of mortgagee in posfcs- 
fiion— 

to keep and give 
to rentier—Sec Mortgagee tii 
Popsesnioti. 

Liability of Mortgagee to. wlion 
arises 

Mode of taking, in a redemption 

suit 1810,1811 

Mode of taking 1546—1649, 1661, 

1662 

Difference between English 

anti Indian Law 1348. 1349 

with rests, explained 
Mortgagee's liability to, why 
cannot l^e waived or dispensed 
with 

* 

Mortgogoe’s liability to* is not 
subject to a contract to tlie 

contrary •'* 

^Mortgage© not bound to render 
account to mortgagor for full 
value of the property purchased 
by him 

Mortgagor’s claim for overpay¬ 
ment must be included in the 
Necessity of taking, in suit for 

sale 1747.1748 

$ 

Non-liability, to account, of mort* 

gagor^ when arises • • • ^ ^64 

No, when profits vary 1364, 1366 

Of mortgagee—Principal heads 
of receipts and * disbursements 
in - • - ^<563 


1349 


1342 


1342 


1412 


1810 


Accounts —(concld.) 

Parties not on tliat account en¬ 
titled to unravel the, onto 
settled and fixed in the docieo 
Production of, by mortagee—See 
Postie'i/iion. 

Refusal to, presumption arising 

from, against mortgagee m 

possession 1346, 

Riglit of mortgagor to call for, 

^ • 

only when mortgagee is m 
pos.session 
Scrutiny of 

Subsequent mortgagee not bound 
by, between prior mortgagee 
and mortgagor 

Suit for. and surplus profits. 
Limitation for 
Taking of 

not necessary when nothing 
is found due or where 
mortgagee has been over¬ 
paid 

postponed until after passing 
of preliminary decree 
What a full, must contain 

Accretion. 

Law as to 
See vlcccsAion. 

Acknowledgment. 

Of liability. Limitation, Effect on 
Registration of, when necessary 

Acquiescence. 

Long subniission by mortgage© 
to dispossession is inferenco of 
his 

Mortgagee may be precluded by, 
in his dispossession from suing 
the mortgagor in his covenant 
Is a question of legal inference of 
facts 

When, amounts to consent 
Whether sufficient to extinguislr 

mortgagor’s title *" 

See Mortgagee. . . 
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See Acceasion. 

Act— 
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Soe Interest Act. 

I of 1843. 

Heforence to ... i002 

XXVIll ol 1855. 

See Interest Act. 

XL of 1858. 

S. 3, Reference to 1448 J.n. 

XI 011859. 

S3. 37. 40, Reference to ... 1291 

X of 1865 

See Succession Act, IftH-'i. 

XXVIll of 1866. 

See Trustees' and Mortgagees’ 
Pmvers Act, 1860. 

X of 1870. 

See Ijand /lc 7 i<(«i>V(on Act. 

XXIII or 1870. 

See Coinage Act. 

1 or 1872. 

See Rvidence Act. 1872. 

IX ol 1872. 

See Contract Act. 

IX or 1876. 

See Majority Act. 

XI or 1878. 

See Presidency Banks Act. 

III. 011877 

See Registration Act. 

XVII ol 1879. 

See Dekkhan Agriculturists' Be- 
W«/ Act. 

I> •! 1882. 

See Trusts Act. 

VII or 1889. 

See SuccsssUnt Oertifteau Act, 1889. 


Act—(c-untci.) 

VIII or 1890. 

See t}tftrilian.-< and Wards .Act. 

I or 1894. 

See lyund .Acgnisilion .Act. 

XXII of 1899. 

See Coinage and Currency Act. 

V Of 1908. 

See Civil Prinedure Code. 

IX of 1908. 

Se»» Limitation .Art. 

XVI of 1908. 

See Registration Act. 

Hen$al .Arts. 

XVIII of 1855. 

Reference to 

• 9 9 

Vil of 1880. 

See PahHv hemand.s Recovery 
Act, 

VIII of 1885. 

S. 1(J7, Applu-ahiJitv of 
_ * • • • 

s. 107. diftfininiislied wit)i S 

101. of Tr. I>. Act 

* 9 # 

I Of 1895. 

See Public Uemunds Recovery Act. 
Cefttrat Pror/inees .'/rts. 

XVIII of 1881e 

See Central Province Land Reve- 
ftue Act. 

IX 011883. 

See Central Prmdncts Tenancy Act. 

XI Of 1898. 

See Central Provinces Tenancy Act. 
Madras Jlets. 

II of 1864. 

Reference to i . 
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Act—(roncld.) 

VIII of 1865. 

Ri'l'ereiue to 

II Of 1869. 

to 


1292 


1773 


Of the Parties. 

See U’orf/.v titnl Phruxei. 

Actionable Claims. 

It <-nn 1)0 mortj'MKO ‘1 ••• I*®** 

Administration Suit. 

When i-reflitor in, entitled to rerleojn 

1451, 1462 

Admissibility. 

Of iv du<.'iiinent uHHtninped and tinre- 
gifjtered ••• H> 2 y 

Of unreffisterocl mortgatio 1<»21—1<124 

Admission. 

Attestation of, condemned 

By mortgagor,—See Equity of Jte- 
(hmption. 

Under sect ion 70 of Kvidenco Act 
implies admission of a valid 
moitgiigo 

Ad interim. 

Protection. 

When could be granted in a re¬ 
demption suit 


lOIS 


1816 


Advance of Money 

Costs, cliorges, expenses, if regard¬ 
ed as further advances 966 

Further advances in current debit 
account may form consideration 
for mortgage 964, 966 

Past and future, as consideration 963 

Adverse Possession. 

Against mortgagor, when against 
mortgagee 

By mortgagee^See Accession. 

Commencement of, btfore execu¬ 
tion of mortgage. Effect of 


1141 


1100 


1187 

1079 

1347 

1141 


Adverse Possession —(concld.) 

Co-mortgagor’s possession of whole 
mortgaged property becomes, 
against other co-mortgagors 994, 995 

Ivffect of, upon mortgagee's right 1180 

Extmguishinent of mortgagor’s 
right of redemption by 

Mortgagee's right to eject whej> 
trespass was antecedent to the 
mortgage 

Mortgagee’s disability to set up 

No title by, could be claimed by a 
mortgagee in possession 

Possession by mortgagee not 
adverse to mortgagor 

Possession of mortgaged properly 
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See Equity of Redemption. 

Agreement. 

For resale not. os a rale compul¬ 
sorily regist ra ble 
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gistrable 

Not compulsorily registrable ••• 
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Agent. 

Serv'ice of notice to, or tender made 
to S. 102 1634^1536 

When could exercise mortgagee’s 

power of sale 1243,1244 

See Principal and Agent. 

AlUnatlon* 

Against covenant, void as against 

covenantee 11^8, 1179 
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Alienation— (concKl). 

Covenants against^ under luw in 
force before Tr. P. Act, Law Ois 
to 1177, I17S 

Covenant not to alienate, where no 
intention expressed to pledge 
specific immoveable property, is 
no mortgage ... 024 

Of mortgaged property—See LU 
Pendc/w. 

See Covena^U. 

Alluvion and Diluvion. 

See Accretion. 

Alteration!, 

Effect of, in deeds 
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Effects of 
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For acquiHition of proporty bv 
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mand 1220 

Provision for, where the property 
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party ... 1229 
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See under earh 
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Anomalous Mortgage, 
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Js none tlio loss a mortgugo and 
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Not found in English Law ... 1404 

Oral evidence. Admissibility of, to 
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Provisions of, not applicable to 

1 ransact ions not answering the 
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See Words ofxd Phrases. 
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Appeal. 

A party auoinet wljom both the 
|)roJiminary and final decree 
have been paaaed mujit, apainat 
both the docreos 17S5 

A decree which U appealed from 
the decree of tlie Appellate 
I'ourt rrunit bo treated to be 
preliminary decree 175!* 

Against final decree in suit for sale 1784 
Against orders passed under O. 34, 

r. 2, Laws as to 1705, 17011 

Alteration of suit for possession 
based on fraud, into redemption 
suit on ... 1135 

In respect of orders passed in pro¬ 
ceedings under O. 34, r. 3, 
whether allowed, discussed .. 


Lies against 
decree 


a supplementary 


1783. 

1784 

1803 


1734 


1753 


Order refusing extension of time 
for the payment of mortgage 
money is subject to 

Preliminary flecrr© for sale is sub- 
ject to 

Preliminarj^ decree under O. 34, 
r. 4, subject to 1745, 1040 

Right of. Against, Order granting 
or refus’ng extension of time 
under S. 87 or 89. Tr. P. Act, 

Law as to 1734 

See Costs, 

Application. 

For a supplementary decree, 
struck off in default cannot be 
revived ••• 11'90 

Form of, under O. 34, r. 3 ... 1713 

For supplementary decree when 

lies 1796—1798 

Of 8aIe*proceeds, O. 34, r. 13 1837, 1838 

Time for, by mortgagee to pass 

final decree for foreclosure ... I7U9 


1853 


1741 
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Application —(ccncld.} 

Under S. 47, Civ. Pro. Code (1908), 

By a mortgagor objecting to a 
sal© 

Under O. 34, r. 3, need not be in 
writing 

See Paymeiif into Covrt. 

Appointment, 

Of Guardian—See Gvordian, 

Apportior ment. 

Doctrine of, S. 82. 

Of debt in redemption suit 1808. 1810 
Of mortgage money to i>e paid 
by puisne mortgagee where 
part of the property is pim^has- 
Ofl by prior mortgagee 
Of income—See Mortgagee in Pos 
session. Sale, 

Of payments, Law as to 
Of pa>*ment8 in a suit for fore* 
closure 

Of proceeds of sale—See Sale^ 
proceeds, 

Kula for, of liability between 
purchaser of life interest and 
reversion 


1312 


1661 


1661 


Rule of, enunciated in para. 1 of 
S. 82 


Where repayment is 
interest, Law as to 
See PaymerU. 


less than 


1396 


1393 


1702 


Arh. 

A simple mortgage 

Assignee. 

Of a mortgagor. Power of. 


972 


to 


question validity of sale 1776, 1776 
Rights of an, of a mortgage 1032 

Assignment 

Future book debts, of sufficiency 
of description in 944 
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rAO£ 
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Assignment - (concld.) 

Future coffee crop assigned to 
secure repayment of loan held 
to bo mortgaged ... 931 

Mortgaged lease by—See Mort- 
gaged Lease. 

Mortgage, by way of 1031, 1032 

Notice of, person in possession, if 

entitled to ... H)7(i 

Of a security created by equitable 
mortgage outside pre\ilcged 
placos i. to be legistered ... looi 

Of equitable mortgages in non- 
exempted town after the .net 
came into u|tomtion ... H)U1 

Of uetionable claim can not b<' 
created by a mere deposit ... I035 

Stock-in-trade, of, sufficiency of 

description in ... 94* 

Stock-in-trade, of, whether a mort- 
gage ... 1042 

See Bankrup'xy, Equitable Assignment, 
Equity of Retlemp'.ion, Mortgage Decree, 
Hub-mortgage. 


Attaehing-Crtditor. 

No marslialling between u mort¬ 
gagee and, of the mortgagee ... 1387 

When may redeem 1460, 1461 


Attachment. 

See Mortgaged Property. 

Attestation. 


Admission of, coiide-imeJ ... 1017 

Conflict of views of difforent High 

CourtH on the meaning of 1004, lou.j 


Coinpaiison of procedure of, 
under aectiona 59 and 0.3 of 
Succession Act 


DocumenU requiring—See 
Hiatory of 

M e anin g and aufUciency of 


Oocumetf.e. 

... 1003 

1014, 1010 


Attestation. —(cunchl.) 

Meaning of motlifiod, iindor TriinP 
for of I’roporty (.-Vmendinont) 

.Vet, 19215 J0U4, 100.7 

Mort not Jopri vtnl oi }iin 

I'oniixly uiitlor taction i>b oji 

iiorount of nontestation ... lUliV 

Necessity of, for a mortgage deed, 

and charge l4bU 

Of the execution and of tlio instru¬ 
ment. X>ifferenco between ... 1014 

Pi'esiunption^ arising from ... IU1S 

J^igiiatui-o of Su b-lie gist lar and 
identiBer below registration 
endorseinont can not take tlie 


place of requii^ito 

... 1014 

The difference between 

the ol<l 

and new law of 

... 1000 

What is deficient 

... 1017 

Wlmt is a valid 

1014,1010 

\Vl«m Courc presumes 

• •• 1019 

Whether implies consent 

1017. 1018 

N\ho may be an attesting witness 1013 

See Documents, Mortgage. 

1014 


Attesting Witness. 


A poi-son prosent at the oxocution 
to witness concuneneo of the 
oxoviitant whetlier an 
S tilH) MJtnossini^ Ujo execution 

•1 an 

With what facta, has to bo satis- 
lied 

\\ liothur a consontiiig i)aity can 
be an 

Attiper. 


1013 

1U13 

1016 

1020 


See Words and Phrases. 


Auction-purchaser. 

Acquisition of Propeity by, free 

from all mcumbraucee ... 

Title of, of mortgaged property 1772 

Title of, starting point of ... J7y3 

See Puisne Mortgagee. 
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Averment. 

fraud—iS<?e Fraud. 

Award. 

Docrec on, O. 34. v. 4, to a, Appli¬ 
cation of ... 1753 

B 

Bankruptcy. 

Assignment of oquity of redemp¬ 
tion where < onsolidation and 
tucking combined. Effect of. on 1131 
Mortiiugee stands outside ... 9St7 

See Iimolffncif. 

Bankruptcy Act, 1883 (English). 

S. 4t>. Keference to ... 1376 

Bargain Paper. 

When may ariiotmt to mortgage 925 

Benantidar. 

Heneficiary barred by ... 1815 

Benamidar Plaintiff. 

See Plainti_ff. 

Benami Mortgage. 

See Mortgage. 

Benami Transactions. 

.See Mortgage. 

Beneficiary. 

Barred by benamidar ... 1815 

Bengal Tenancy Act (VIII of 1885). 

S. 12, Reference to 1031. 1071 

S. C5, Reference to, for instance of 
charge created by operation of 
law ... 1477 

S. 06, whether referred to in, is a 

chaise ... 1503 

S. 07, as to effect of deposit as re- 

ga'.ds interest ... 1427 

Bequest. 

See WiU. 


Bhogabandhukum. 

Usufructuary mortgage. Analogue 
of. in Hindu law 

Bill of Sale Acts (English). 

Provide for mortgage of moveable 
proi^erty 

Keference lo 

Birth. 

.After decree does not deprive 
equity of redemption 

Book Debts. 

Assignment of futiuc, if proper 
description 

Breach of Contract. 

See Damages. 

Broker. 

Right of, negotiating for loan on 
mortgage to broket ago 

Brokerage. 

Broker's right to, for negotiating 
loan, in spite of failure of con¬ 
tract 

See Broker. 

Burden of Proof. 

In a redemption suit 

>L* case of alterations .n needs 1029. 

Questions arising under S 96. 
I.UW as to, on 

Registration shifts 1026. 

Where document is not, what it 
purports to be 

Bye-bil-wafa. 

English mortgage and, Comparison 
between 

Form of mortgage used by Maho- 
medans 

With possession—Arises among 
Mahoinedans out of the com¬ 
bination of usufructuary with a 
mortgage by conditional sale ... 


Paob 

990 

1370 

1043 

1862 

944 


9.15 

935 

1806 

1030 

1174 

1027 

953 

997 

920 


1468 
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C 

capacity 

Persons coinpetont to niortjjrtjjo 

Cause of Action. 

A new, <loes not ariso on tlio 
••ominKinlo opomfiou of «o«-. 7:1 

Wlien mortgages could institute 
another suit on tho same 

Central Provinces Land Revenue Act. 

S. 05, Moaning of ” charge ” in ... 

S. 65, Keforenoe to, for instance 
of charge created by operation 
of law 

♦ ♦ ♦ 

Central Provinces Tenancy Act. 

S. 40, Sloaiiing of • charge ” in ... 

Certificate. 

By registering olHcer, l-'viclentiary 


*AOK 

Charge— (contd.) 

I’AOF 

U57 

Deed failing (o operafo ns a mort¬ 
gage cannot bo used as creating 



n 

» « p 

lui 7 

I20:i 

l)oeil intoiulnd to nporato as a 
morfgairo but failing to bo vnlid 


18.54 

for nuri-attostation cannot opur. 



alo as 

1 4!fS 

15(14 

Definition of 1475 

Definition of, a.s originally pro¬ 

147(1 


posed 

• • • 

1476 

1477 

Distinolion betwex'n flontinc hih* 



snncufii* 

* • « » 

14!n 

1854 

Distinction between spo<Mfic anil 


flouting, is ono of degree 

1491 


Doctrine of merger in the caso of 
a. how obviated in English prae. 


U02 

1500 

1380 


value of ... ,,i 5 | 

Charge. 

A person paying <>overnment 
revenue for another won hi 
Kecure n, for the n^f^overy of 
hiH f>ayiiv>nt 

Againi^t whom onforoeoblo 
Applicability of doctrine of mar* 
dhallmg to 

Oiaracteri^tics of o floating cha 14 fH 
Charges under various local 
revenue Acts for arro*irsHhouhl 
bo, under Soc. lOO 
Contingent, Kxolusion of 
Contingent, not recognised in 
Indian Law 

Covenant not to alienate does not 
constitute mortgage or 
Created 

as a result of legal oblige* 
tion 

by operation of Iaw, Ins- 
tancee of 

by operation of Law, 

Various kinds of 1492, ] 4 gg 
^Jreatea only a collateral security, 

no relief by way of foreclomire 1866. 

1866 


1402 

1477 


I Oily. 

Document creating a, Instance of 
Enforcement of 

Law as to 174*^. 

against a transferee without 
notice, DifTerence of opi¬ 
nion re 

Every mortgage is a 
explained and discuased ... 
Extinction or keeping alive of, 
question of intention 
Extingxiifihment of 


654 

1750 


1478 

14K«> 

076 

1514 


1477 


1606 

I47f) 

EnglL«h Law, Applicability 



of. to India, discussed ... 

1506 

1480 


1608 

930 

law before passing of S. 101, 

1506 

1607 


Principle of 

1609 


Extinguishment of 

provisions do not conflict 
with S. 167 of the Bengal 
Tenancy Act 
S. 101 

• • • 

wording of section discussed 

Form in which, paid off no test of 
keeping it alive 


1606 

1605 

1605 

1523 


« • • 
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1477 


1402 


1499 


Charg«—;contd.) 

Goods assigned, when not in exis- 
tencd on 

Governmont Rovenue is a para¬ 
mount 

Holder of 

cannot foreclose 
does not possess all the 

rights of a mortgagee ... 1500 

if entitled to variation in 

period of limitation . • - 1534 

remedy of 1498.1499 

whether possesses the right 
of marshalling and coii- 


Pao8 

Charge—(contd.) 

Law will presume a, of annuities 
whore the covenant can not he 
given eff(K*t to ^ntliout a ••• 1490 

Lien and* distinguished 
Limitation for enforcement of, 978, 982, 

1602 

Madras High Court Rules for en¬ 
forcement of law respecting suits 
relating to mortgage and, sale 
and redemption 1546, 1661 

Maliknra if 1^90 

May be created also in respect of 
moveables ••• 


tribution 

1600 

Meaning of, in S. 40, of the 


Uow affects limitation 

1491 

Central Provinces Tenancy Act 


How to be effected, No provision 

1480 

and in S. 66 of the Central 


If attested, would not require 


Pro\’ince8 Land Revenue Act ... 

1604 

to bo proved as a mortgage 


Mere agreement to sell or mort¬ 

1483 

attested under sec, 59 

1480 

gage whether creates a charge... 

If it is possible to create, on 

1485 

Merger of 


future property 

against admitted intention 


Instances how a, may be created 

1483 

of owner 

1617 

In case of Revenue Sale mort¬ 


when paid off by owner of 


gagee's, is transferred from >m- 


estate of inheritance 

1612 


978 

1604 

1611 

1518 


moveable property to surplus 
snle*proc6eds • •• ^ 293 

Instances of I486, 1487| 1488 

Instances of cases which are not 1498 
Instances of transactions not t-e- 
ing a mortgage but a 
Instances of, on Surplus sale 
proceeds 

Intention to keep alive 
how to ascertain 
test to ascertain 1620, 1633 

Intention to preserve, Oral evi 
deuce of 
Instruments providing for power 

of sale of mortgages or 978, 979 

Haggsif ••• 

Landlord’s, on his tenant’s crops 

for his rent ••• 1485 

Landlord purchasing tenant’s 
property entitled to keep alive 
ient*charge and to priority 1622, 

1623 


1496 


1617 


Money paid under compulsion 
when a 

Money spent by mortgagee in 
possession when a charge—See 
Mortgagee in poeeeeMon. 

Mortgage and 

covenant for sale, not the 
sole test ••• 

difference between, Impor¬ 
tance of 

distinction between 915. 1478 
distinction between de¬ 
pended on limitation 978, 979 

distinguished 1480, 1483 

stand on same footing for 

priority ••• 1®^^ 

Mortgage how differs from 022, 923 

1430 


1483 


1478 


Mortgage of non-existent property 
when operative as 


941 
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Charge—looQtd.) 

Mortgagee’s, on stirplus s«ilo pro¬ 
ceeds in Rovoniio Sale ... 1287 

Must take effect immediately ... 1480 

Need not be in writing Attesta¬ 
tion and registration not neces¬ 
sary, even if in writing ... 1478 

Ni 6 aHdft'* how fnr ... 14!MJ 

Not always implied by a trust 12!)0 /. n. 
Not implied from a merer ight to 
contribution ... 14 !)Q 

No, in respect of illegal or void 
contracts ... l 4 Hd 

No personal liability in ... l-tsjj 

Of annuities ... ugn 

On after-acquired property might 
be created by contract to mort¬ 
gage “ all my real and personal 
estate” ... 037 

On debt .. j 

On movables may l>ocreated ... I'>i )4 

On immoveable property, whether 
hypothecation bond a 1477/. «. 

On surplus sale-proceeds contem¬ 
plated in sec. 7.‘1 ... 1504 

Paid by owner of an estate in fee 
or in tail. Presumption in case 

e* ... 1608 

Partner’s lien when a ... I 497 

Persons in Bduciary position of, 1496 

Prerequisites of I 479 , J 480 

Property m a, need not be specific 

though it must be specified ... i486 

Ploperty must be secured to create 

* ... 1486 

Property must be specified to 

» ... 1484 

ftovisions relating to 

mortgage. Applicability of, 1476 
to a sale or redemption of 
mortgaged property, 1866 

Applicability of, to 

property subject to a 1866, 

1866 


Charge—iconcUl). 

I’l'ovihioiis rehiting I<j 

supplementary decree, 

whether extend also tu 1803 
Itedemptiun of prior, not u merger 

of subsequent interest ... 1294 

Ret'euuo sale. Proceod-s of. uii, 

S. 73 ... 1287 

Rights and liabilities uf paiti s 

Ion .. I Om) 

Rights of a tenant for life paying 

H ... 1508 

Rules regarding mortgage and, 
Bombay High Court's powers 
to make ... 1544 

Satisfaction of. Created by mort¬ 
gage how affected 1624, 1626 

Settleiuonts, Wills, etc., may 

create a 1488, 1489 

Simple mortgage and, 

diffei-ence between 1480, 1481 

distujguished 973.975 

Simple luorlgage, Assumed to 

include a 1477/. n. 

Simple mortgage without power 

of sale is ... 973 

Specific and floating ... 1491 

Subrogation, Created by the 
equitable principle of ... 1497 

Suit on, as shield against rival 

incumbrancer ... 1623 

Suit to enfoi-ce a, Court-fee pay¬ 
able in a ... 1695 

The recovery of his payment ... 1492 

To be reimbursed by a trustee 

under S. 32 of the Trust Act ... 1602 

Trustee, of a, Rights of 1602, 1603 
Trustee, of a, whether a firs charge 

1602, 1603 

Trustee’s lion when a ... I 4 O 6 

Trust property, on, exception to 

general rule ... 1475 

Use of the term, in Limitation 

... 1479 
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Charge—(conc)d.) 

Valuation of subject-matter in a 
suit to enforce a 1205 

Whon a, may be attached to a 

substituted property ... 1480 

\Vl>at is Specific 1491 

What is floating charge ... 1491 

Wlien perpeUtal ... 1490 

Where lies tlie distinction l>etween, 

and mortgage ... 1480 

Whether kept alive. Test to find 

out ... 1510 

Whether necessary to be in writ^ 
iiig, Diflerence between English 
and Indian Law ... 1480 

Whether referred to in S. 66 of 
tlie Bengal Tenancy Act is a. 
under Tr. P. Act ... 1603 

Words in deeds connoting a. will 
not transfer interest 92924 

Words sufiScieni to create security 
in same localities ... 1487 

See Covenoni, Decree, English Mortgage^ 
Insolvsncy^ Sub^ Mortgage, Words and 
Phrases. 

Charg6*holder. 

Principle of merger applicable to 112tt 

Charter Act 

Reference to ... 1639 

Charter Parties. 

Moitgagee is restramed from 
interfering with performance of, 
if no prejudice to security is 
shown ••• 1173 


Cheque. 

Not a good tender 

Chose-in-Action. 

Assignment of a, and transfer of 
a mortgage, Difference between 

Civil Law. 

Mortgage, in 


1421 


1031 


970 


Civil Procedure Cedr. 

Order 34, rule 2,contemplates tak¬ 
ing of accounts in future ... 

Order 34, rule 4, does not- contem¬ 
plate successive suits for sale 
for one and tho same moitgage 

Order 34, rule 6, not a meie repro¬ 
duction of sec. 89 of the Act ... 

Effect of a decree worded in teims 
of order 34, rule 6 is not neces¬ 
sarily the same as a decree passed 
under sec. 87 of the Act 

Effect of a decree under order 
34, rule 5 and one under sec. 87 
of the Act contrasted 

Inconsistency between lule 7 
and 8 of order 34 

Civil Procedure Code (1882). 

S. 43. Reference to 
S. 47. Reference to ... 

Ss. 237 and 287 (c), Reference to 
S. 244. Reference to ... 

Ss, 244, 310-A, 642, Reference to 
S, 247, Reference to 
S. 237-A, Reference to 
Ss. 304 to 309, 312. 688, Reference 
to 

S. 310-A, Reference to 

S. 310. Be starting point of auc 
tion-purchaser’s title • • • 

S. 335, Reference to 

S. 368. Reference to ••• 

S. 440, Reference to 


1C61 


1738 


1755 


1755 


1765 


1820 


1(64 

1772 

11^3 

1862 

1784 

1702 

9G4 

1&41 

1706 

1783 

1661 

1075 

1448 


Civil Procedure Code (1908). 

Private sal© authorized by 1778 

S. 2 (2), Definition of prelimmar>' 


decree referred to 


1772 

S. 11. Reference to 1726, 1828 

S. 11, Expl. 4, Reference made to 1105 
S. 13 {b), Pro%'ision8 of 


1834 
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Civil Procedure Code ( 1908 )— (contcL) 


S. 47. Roferenro to 1726. 1784. 1852 
S. 48, Reference to 1731 

S. 48. Whether applicable to a 

supplementary decree 1800. 1801 


S. t>5. Re starting point of auction- 
purchaser's title 

S. 73. Reforonco to 
S. 73, (fi). Reference to 
S. 73 (c). Reference to 
Ss. 81 and 82 and O. 34. r. 15. 
applicable to a person having 
a charge 


1783 

1287 

1834 

1378 


1478 


Sg, 121—131, Reference to ... 1630 

O. 1. r. 9. reference to ... 1610 

O. 2. r. 2. Reference to 1784> 1853. 1864 
O. 2, r. 2—See T^^ufruclunnj Morf- 


ange. 

O. 2, r. 3. Reference to 
O. 2. r. 21. Reference to 
O. 6, r. 15, Re verification of 
petitions. Referred to 

O. H, r. 6, Reference to 
O. 9. r. 13. Reference to 
O. 21. r. 1. Reference to 
O. 21, rr. 1. 2, Reference to 
O. 21, r. 2, Reference to 
O. 21, r. 11 (2), Reference to 
O. 21, r. 66, Reference to 
O. 21, r. 00, Reference to 
O. 21, rr. 82—90, Reference to 
O. 21. r. 89, Reference to 


1403 

1828 


... 1417 

... 1362 

... 1712 

... 1077 

... 1722 

1169, 1764 
... 1713 

... 1464 

... 1760 

1766 


1746, 1640, 
1514, 1766 

O. 23, r. 3, Reference to ... 1024 

O. 24, r. 7, Reference to ... 1105 

O. 32, rr. 1—16, Reference to ... 1538 

O. 32, r. 3, Reference to ... 1638 


O. 34. Provisions of in respect of 
suits relating to mortgages and 
charges 1670, 1566 

O. 34, r. 1, for procedure in re¬ 
demption suits ... 1437 

O. 34, rr. 1, 2 and 3, Reference to 1325 

O* 34, r. 3, Reference to ••• 1425 


Civil Procedure Code (1908)—;jontd.> 

O. :u, r. U, Refertuucto 11*6 

O. 34. r. 15, Provisions relating to 
sale or itKlciuptinn of mortgag¬ 
ed property. Applicability of, 
tu property stibjcN t to u charge I85.»| 

1856 


O. 41, 5, Security bond given 

under, not exempt from regiri- 
tration 

Fifth schetlule. am* lids S. tOO ... 
Repeal of S. 99, 'IV. P. Act, by, 
Kffect of 


1024 

1476 

1202 


Claim. 

Claim com}»romi!ied and discharged 
is not anbject to the certification 
of payments made under a decree 1005 

Clog on Redemplion. 

Condition that mortgagor should 
pay mortgage inonoy within the 
fixed term without selling or 
charging mortgaged property if 
a ... 1089 

Covens nt whereby mortgagor 
binds himself to mort¬ 

gagee during continuance of his 
mortgage if a ... 1092 

Covenant allowing mortgagee to 
call in money at any moment he 
like if a ••• 1092 

Covenant not allowing mortgagor 
to redeem his first mortgage till 
he has paid off his secured 
mortgage ... 1096 

Excessive interests, if 1090 

Instances of 1088. 1099 

Instances of long terms being clog 

on redemption .»• 1066 

Lease after redemption, if a, ... 1093 

Long term in an usufructuary 

mortgage less objectionable ... 1096 
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Clog on Redemption —(<onfd.) 

Lonj; term in a mortgage not 
necessarily a 

Mortgagor fii-st executing mortgage 
and aftorwaitls selling to mort- 
gngoe. if, 

Kederaption i.i Jaitlj 

•Stipulation for continuance of 
pos-sessioa after redemption how 
far valid and not 

Variety of ways in which right of 
|•edeluption may ho restricted 

\Vhen long term in mortgage is a 
•See Kedemptiou. 


1095 


1099 

1099 

1093 

109U 

1090 


Code of Civil Procedure. 

Order 34 

Makes no provision for 
meat of subrogation 


1579, 1855 
onfoce- 

• .. 1579 


Coinage Act. 


Ss. 12 , 13, 14, Reference to 1420 /. n. 

Coinage and Currency Act. 

•S. 2, proclaiming gold coins shall 
be legal tender at Rs. 1.5 a 
sovereign l420/.». 


Collections. 


I^uty of mortgagee in possession 


to account for illegal ... 1335 

Combined Decree. 

Limitation for ... 1798 

Legality of __ 1-^5 

Under order .34, rule 4, may be 

passed ... I 794 


Commission. 

Mortgagee’s right to, when allowed 1094 

Payment of. Law as to ... 1662 

Recoverability of, by a mortgagee 1662 

Common Law. 

Mortgagor’s disability to lease 
mortgaged property under 
English. ... 1176 


Faqs 

Go*fflortgageo. 

In a suit by, for his share of the 
mortgage money what the 
decree should contain ... 1200 

Payment to, Effect of ... 1067 

Right of, to sue for the wliole of 
the principal sum ... 1199 

Right of, to sue for his own share 
of the mortgage money ... 1199 

Where other is defendant Court 
can pass any decree in his 
favour for liis share of the 
raorigage money ... 1200 

See Mortgagee. 

Co-mortgagors. 

Claim of, to contribution—See 
CorUf^nttion. 

Need not have paid whole of the 
redemption money for the pur¬ 
pose of charge ... 146 I 

Nature of, right of redeeming 1455, 1466 
Purchase by, Effect of ... 1781 

Remedy of, redeeming 1466, 1468 

Redeeming a prior mortgage has 
a prior charge than one who 
redeems a later mortgage ... 1467 

Right of, to possession 1456,1467 

Rights and remedies of redeeming, 
depends upon the nature of the 
security 

Redemption suit by 

Two, jomtly redeeming a mort- 
gage acquires sucli rights of 
the mortgagee as are necessary 
to enforce his own charge ... 

Upon a deci-ee for sale obtained 
by a co-mortgagee, the redemp¬ 
tion of the property by, would 
not give him a clisrge on his 
co-mortgagor’s property 

^Vh6the^ redeeming, can compel 
the other co-mortgagees to pay 
him their shares of costs of 
redemption ... 1468 


1456 

1808 


1467 


1468 
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1458. 

1459 


1370 


1370 


1145 


1073 


Co-mortgagors— (conoid). 

Whether representatives of a de¬ 
ceased mortgagor regarded as. 
for purposes of contribution ... 

See Uaufruciuar!/ Mortgage. 

Companies Clauses Act, 1863. 

S. 24. Reference to 

Companies Clauses Consolidation Act, 

1845. 

S. 42, Reference to 

Compensation. 

Mortgagee not entitled to. in case 
of natural accession 

Mortgagee can claim, for im¬ 
provements made during the 
continuance of hi.s mortgage ... 

Mortgagee can not claim, for im¬ 
provements during his tenancy 
prior to h’s mortgage 

Mortgagee planting mengoe grove 
without mortgagor’.s consent 
not entitled to any, for the 
trees 

Person entitled to reasonable, 
where stipulation liecomes 
penal 

Right of mortgagee to, extends to 
actual expense incurred by 

1148. 1149 

See Improvements, Mortgagee. 

Ccmpcteney. 

P'*rson8 compet-int to mortgage 

Compound Intorost. 

^Vhen allowod 

Compromist. 

Distinction between, of mortgage 
suit and an ordinary suit ,,, 

How may decree be varied by, 1694 

Parties are free to compromiae 
tbeir caae at any otage 


1673 


1147 


1676 


967 


1609 


1694 

1698 

109.5 


Compromise Decree. 

f’oinf)rcimi!<e Hoed nml. DifForeiifc 

1*01 ween ... |ti23 

Is aubjoct to the oxorciao of th«* 
powers of a court of oquit.v to 
roliove agniiist forfoitiirea and 
penaltiea ... I71 h 

Court's powortovar>- or othorwiao. 
of tlio terms of ... 1718 

Compromise Deed. 

Compromise decree and. Differ- 
eiice between ... 1023 

Wliether and when provisions re 
registration of mortgages apply 

1023. 1024 


to 


Concensual Securities. 

Mortgage, a form of 


015 


Condition. 

Payment at time and place certain 
Covenant for. Demand ut speci- 
fied place essential to fulfilment 

... 1186 

Wliat is a depreciatory condition 1662. 

1663 

When is depreciutorv ... 1240 

See Foreclosure. 


Conditional Mortgage. 

When deposit of deeds is made 
subject to condition 


1037 


Conditional tale. 

Mortgage by conditional 
distinguished from 


8 ale 


986 


Mortgagee by. Remedy of 1196, 1196 
See Mortgage by Conditional Sale. 


Oonditfon Precedent. 

Demand if, to bringing action 

Existence of. Mortgagee if barred 
from realizing securit.v by 


1186 


1185 
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J’age 

Consent* 

s rigJit of incliv’i^ihiiity 
i)f sor urity liow affected by his 1114 
Marttfagees' severance of interests 

by, Law as to ... 1114 

\\hether attestation implies ... 1017 

Nee Acquiescence. 

Consequential Relief. 

•See Ite</€H}p(io7t. 


Consideration. 


Admissibility of oral evidence to 


provo 


1054 


Agreement of lawful nature may 

form, for mortgage o61 

Con^racd or engagonimit may bo 905 

Evidentiary value of, recital of 

receipt of, In bond ... i 661 

iMoro non-payment of, wJiother 
sufficient to prevent tlieconi)de« 
tion of title ... 061 

May be past or futuix^ money paid 

or promised ,,, 961 

Mortgage, for 961-966 

Mortgage supported by paHial 

consideration if good pro«tanto 961 

Mortgage without, Validity of ••• 961 

Nature of (*ontrH<*t or engagement 


must give rii^e to pecuniary 
liability in order that it may 
form . 


965 


Non-receipt of, See Oral Evidence. 

Of a mortgage, defined ... 9fil 

Partial failure of, Effect on mort¬ 
gagee's right to sue ... 1187 

Partial failure of, does not suffice to 

render the wboh mortgage void 962 
“Money's worth” may foim, of 


mortgage 966 

Various forms of 961-966 

Whnt it consists ol ... 961 

What it may consist of 961-962 


See Advance of Money. Decree^ 
Possession. 


Consolidation. 


Page 


Contract, By 1127-1132 

Debts secured on two separate 
properties, or on two mortgages 
of same property, if liable to ... 1131 

Doctrine of 1125-1132 

Effect of S. 61 on ... 1121 

History of tacking and 1121-IJ 24 

Mortgagee's right to sell property 
twice ... 1131 

Mortgagor and mortgagee. Rela¬ 
tive position of, in 1127 

Mortgagor cannot consolidate 
whoa he has parted with any 
part of his equity of redemp¬ 
tion ... 1125 

Mortgagor's right to redeem par¬ 
ticular property singly ... 1131 

Present state of law of ... 1124 

Principle of 1123. 1124 

Tacking is more common in prac¬ 
tice than, ... 1125 

Tacking and, 

Distinction between 1123. 1377 

How combined 1130, 1131 

There is no case for consolidation 
unless it is created by a con¬ 
tract which binds both parties 
alike ... 1126 

See Bankrupc^y, Equity of Bedemp- 
tion. 


Construction. 

A preliminary' decree having fixed 
no time for payment of money 
must bo construed to have 
directed payment within 6 
months 1738 

Of final decree in redemption suit 1823^ 

1827 

Of preliminary decree in redemp¬ 
tion suit 3 816,1817 


Construction of Acts. 

English coses no authorities in, 
of Indian legislature ««• 

See Comm, under 8, 1* 



Contract. 


Law as to 


Bar of 


tributioii in respect of 



TOPICAL 

INDEX 


187;^ 


I’AUK 



1 ^<.1 



Contract Act iiX of 1872] - . . 



65, 


Ss. 00, 70 , Rrforoiu'o f<> 

» • • 

l3oX 


1160 

S. 73, in 

* • « 

Jri7.s 

I».v. 


S. 74, K<»ft*r«*n< o 1*) 

... 

1674 

* • • 

11S2 

S. 74, Hoh'iviiro lo 


1687 

f*on- 


•S. 93. f t /ftg. Use <>f I h«' 

\v<n<l 


• « • 

1602 

lien " n*foi*i’cd to 

• • • 

1477 

ico 

1IC2 

Ss. 140, l4l. As to gHiieriil 

riglif 


hy 

1386 

of a surety 

• 4 • 

1447 


name but by its coiitoiits ... 963 

Of mortgage. See Mortijinje. 

To the contrary. Provisions of S. 

60, not subject to ... Iu46 

When may l>e implied by law 1493 f.n. 
Breach of, Impliotl. Sfe Mort¬ 
gagee. 

Contract Act (IX of 1872.) 

Appropiiation payment sections 
59-61 


No provision in, for mortgage <>:' 
niovoable property 

Provision as to lender under. 

Applicability of 
Rafarance to 

S- 11» Reference to 
S. 16, Reference to 
Ss. 16» 19, Reference to 
8- 17, for definition of fraud 
S. 18, for definition of misrepre¬ 
sentation 1367 , 

S* 29, Reference to 
8- 38, Reference to 1907, 

8, 39, Reference to 

8. 63, Not applicable to agreement 
to postpone sale, when tin- 
Bupported by any consideration 

8. 69, A mortgagee to be reim¬ 
bursed for the payments made 
on behalf of the mortgagor 

6« 69, Contribution, rules as to, 
analogous with ««. 

8.69 Provision of 


1061 

1376 

1043 

1638 

1682 

106:) 

1357 

1360 

930 

1426 

962 


1247 


1268 

1454 

1456 


Ss. 161, 213, 60 , 84, Provisions in 

S. 76. els. (a), (g), (A)» (0. of 

T. P. Act boiToued from 

S. 172, Kefororu'o to 
Ss, 172—181, Reference to 
S, 176, Kegarding power of sale of 
moveable property by pawnor... 

217, 221, .As to rights of an 
agent 


Contract (o Mortgage* 

See Mortgage, 

When tho ilehtor ran be coiupello<l 
to take a loan 


1328 

91a 

914 


1236 


1496 


932 


Contribution* 

A right to, depends upon pay¬ 
ment not how it is made 1401 

A reversioner joining widow in 
tho moil gaga if on redeeming 
mortgage can claim latable, 
from the purchaser of life 

interest ••• 1396 

AffeetR mortgagee if he has acquired 
any part of tlio mortgaged pro¬ 
perty 1391 

AccessionR regarded as part of 
corpxis for detenu ioing quantum 
0f ••• 1398 

Against whom available 1419, 1469 

Both puisne mortgagee and 
ultimate holder of equity of 
redemption can claim 1309 
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Paoe? 


CQntributior—(ponfil.) 


14G2 

1460 

15211 


A laoif rigiit to. does not imply h 

... 1496 

Cases in which claim for, does not 

ar'se 1411. 1412. 1413. 1415 

C’laim for 

Duration of ,,, 1462 

For what payments ... l46o 

Not U> be joined witli one 

on mortgage ... 1520 

Payment need not be by the 
claimant himself to create 

“ ... UU6 

When could be made liuS, [4(>6 

Whether permissible in res¬ 
pect of R forced sale ... I 4 ti| 

Coniortgagors claim to. Ques¬ 
tions arising in 1455 

Doctrine of 


I4til 


1455 


doctrine ot ... 13 H 9 

English and Indian Law ... 1396 

General view of the doc¬ 
trine 1391, 1392 

Immaterial elements in ... 1395 

Object of tlie section 13(K>. 1391 

Principles on which based J390* 

1391 

Deduction of incumbrance for 
determining of quantum 1390, 1397 

Duiation of the right to ... 1400 

Equitable relief when allowed 1409 

Essentials to a claim for i4<t3. 1406 

Extension of the rule of 1410, 1411 

Extent to which mortgagor may 
enforce the right of, when 
mortgagee acquires a portion 
of the mortgaged property ... 1393 

For the purpope of, the propriet¬ 
ary and the cultivating rights 
in the Sir must be treated as 
distinct 1419 

Immediate effect of acquisition 
of portion of mortgaged pro¬ 
perty is to extinguish a pro¬ 
portionate part of the debt ... 1412 


Contribution— (contd.) 


In a suit for, all persons in whom 
the mortgaged property is 
vested must be impleaded ... 1415 

In estimating the valuation of 
tlio different items it ought 
to be as on the date of the 
mortgage ... 1415 


If the piircliasor is a stranger 
there is no equity to, against 
him 


1391 


Interest could be charged at a 
reasonable rate from date of 
redemption ... 1461 


Liability to 

Limitation to claim for 


1391, 1392, 1393 
1462, 1463 


Marshalling and. Difference bet¬ 
ween ... 1411 


Mode of recovery of 
Mortgage-debt, to S. 82 


... 1403 


1380,1390 


Mortgagee not accountable to 
mortgagor for full value of the 
pi-operty purchased by him ... 1412 

Nature of riglit acquired by co- 

mortgagor 1455, 1456 

No claim for, in respect of illegal 

or void contracts ... 1402 

Obligation to contribute attaches 
to property and cannot be en¬ 
forced personally 1410 


Only a species of marshalling 


1411 


Operation of the right of, between 
mortgagor and holder of equity 
of redemption 1393 

Operation of tlie rule of, when 
the amount due on earlier 
mortgage exceeds the value of 
property ,,, 1394 
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Centribuiion--(oontii.) 

Operation of tlio rule when the 
property subject to more lliaii 
one mortgago is soltl in oxe<'ii> 
tion of a decree on prior mort > 

... 1.VJ4 

1 runarlly a rule wOiicIt apportioiit> 
the mortgagee’s liability inter ae 1 391 

Principle of, and Doctrine of 
marshalling, Relation between 1391 

Procedure in a suit for ... i 4 ir, 

Procedure to enforce claim for ... 14C2 

Properties mortgaged to moil- 

139J 

Mortgagee if affected l)y the 
doctrine of ... ,.jy, 

Quantum of 1395. 1397, Ulo, UU 
\Vlioii to i)e determined I 396 . 

1 399 

To determine, property 

when to be valued I 395. 1399 

Recovery of 14 .,, | 4„2 

Redemption of wl.ole mortgage. 
Co-mortgagor’s right to. after ... 111 2 

Right of marshalling prevails over 
the right of, where the two 

... U03 

Right to 

An equitable right ... 1414 

Rxists irres{>ective of 
privity between plaintiff 
and defendant ... 1455 

When commences 1 4«>3, 1 461 


I’AUIC 


1403 


1414 


... 1455 

1461, 
1462 


Rule as to 

Analogous with S. 99. Con- 
tract Act 

« » • 

Rule has no application between 

mortgagor and mortgagee when 

the right of no other person 
int^rv^ndff * 

On redemption by one of 
Beveral co-mortge|^or 8 » 8 . 
95. 

• • • 

Principle of 


1466 


1391 


1464 

1466 


Contribution- (concld.) 


Signifies pnymont by mu h of tho 
parties intorostwl of liis sham 
m an.v cnniinun iiabilit.v 
6eC3. 99and 70 of (lie Contracl Act 
do apply lo. under so«-. X 2 „f 
this Act 

* I 4 

Suit for 

Parties to 

Proper parties to a, all jjer. 
sons liable to contribute 
aie 


1391 


139U 

1112 

1401 


1684 

Test of, is nnituality ... 1391 

Tho right of, if available to the 
mortgagor against t)io mort- 

... 1393 

The right of. if available to tho 
holder of an equity of redemp- 
tioji other than tlie mortgagor 
against t)ie mortgagee ... 1,393 

Valuation of property 

to determine rate of 1 393. 1 396 
to <li'terinine quantum of. 

•should bo a.s at the time 
of mortgage and not 
when it is sold . 1 oor 


When Doctrine of Kquity applies 


1396 


1902 


1401 


Whether cliaigo.holder possesses 

the right of ... , 50 ,j 

Whether dependent on icdoinption 1469 

Whether implies pojment of wlioJe 

... 1401 

Whether possession necessary 1459, 1462 

Whether representative of a de¬ 
ceased mortgagor are co.mort- 
gagors for purposes of ... 1459 

Whether right of. created a charge 
on the property ,499 

Who can claim 1458.1469 

Who is entitlerl to the right 146«, 1469 

Contributory Negligence. 

How affects forfeiture of priority 1 366 
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Conveyancing Act (English 1881). 

Mortffagor's power to lease mort¬ 
gaged property under English ... 

Reference to 918. 1158. 1158, 

S. 1 (vi) Definition of mortgage ... 

Reforenr e to 

S- 2(vi) 

S 13 (1). Reference made to 

S. 18, power to create tenancies 

Ss. 19—22, provisions applicable 
to Presidency Towns 

S. 19, cl. ( 11 ), s. 23, cl. (2) (m)— 
Provisions as to insurance copied 
from 

S. 20, Provisions of 

S. 21 (1), (3), Provisions as to 

title of purchaser borroived 
from 

9 ♦ ♦ 

S. 21 (2). Provisions borrowed 
from 

S. 21 (,*)). Provision as to appro- 
prict:c>n of sale-proceeds copied 
from 

S. 23 ; 8. 70, cl. (b) borrowed 
from 

S. 21 (3), (4), re application of 
insurance money 

S. 67, re notice to be in writing ... 

Co-parcenary Property. 

In a Hindu family who are to be 
joined as parties to a suit rela¬ 
ting to mortgage 

Rights of, not joined as party to a 
mortgage suit 1030, 

See Joint Family Property, Hindxt 
Law. 


1175 

1169, 

11^0 

1477 

1478 
919 

1U80 

1335 

1234 


128(3 

1245 


1251 

1250 


1267 

1328 

1341 

1245 


1618 


1632 


Costs. 

Appeal, against ... 1691 

Awarding of 

Court’s discretion in exer¬ 
cise of 1687. 1688 

Rules as to ... 1689 

Considered as part of mortgage 

money ... 1820 


Paob 

Costs — { concld.) 

Estimate and certification of, Ru le 

as to 1541, 1544, 1549 

Forfeiture of, in respect of omission 
to join necessary party ... 1640 

Mortgagee’s right to 

Against whom available ... 1831 
Law as to 1687.1688 

Mortgagee, of 

Subsequent to decree, S. 94 

(repealed) ... 1454 

When disallowed 1542, 1544, 1550 
Must be included in the final 

decree ... 1831 

Of appeal payable by mortgagor 

personally ... 1831 

Of mortgage subsequent to decree 

O. 34, r. n ... 1829 

Principle of the m!e ... 1830 

Of redemption ... 1815 

Order allowing or disallowing, if 

appealable ... 1691 

Mortgagor for, personal non-liabi¬ 
lity of. Law as to ... 1744 

Power of Court to award interest 
on ... 1690 

Power of Court to give and appor¬ 
tion 1687, 1688 

Taxation of ... 1830 

When disallowed ... 1831 

When must be paid by mortgage 1831 
When to be added to mortgage- 

debt 1830. 1831 

When personally recoverable ... 1690 

Whether could be recovered under 

a supplementary decree 1801, 1802 

Of sale—Mortgagee’s right to— 

See Sale. 

Payment into Court. 

Court. 

Competent. Adjudication by, 

Necessity of ... 11C6 

Deposit in, of money due on 

mortgage 

Deposit to be in what Court ... 1*^2 
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Page 

CouVI—{coiltd.) 

Interference of, in case of Waste, 

How exerciaed ,.. 1173 

Money in deposit in, Ri{rht of 

mortjzagor to •.. 141 ;> 

Order of, second suit for redemp* 

tion, after, Bar of 1104. 1105 

the final clocTeo if ran add 
to the forms of the proliminary 
derree ... 1751 

Payment for which, may order ^ 
sale ... 1700 

Power of. to arrant extension of 

time under 0. 34, r, 3 I 730, ! 700 
Power of, to relievo debtor in 

respect of hard bargains ... 1681 

Power of, to ro«open foreclosure ... 1720 

Power of, to re\dse or disallow 

interest ... 1730 

Sale by, without jurisdiction a 

nullity 1777 

See Hectiver. 

Court*fee. 

Ad valorem^ Necessity of, in res* 
peot of suit for sale of mortgaged 
property 1753 

Ad va/orem, payable in suit to 
enforce mortgage by conditional 
w»le ... 1704 

Cha^e, suit to enforce a, pa^^able 

in a ... 1500 

In a redemption suit ... 1803 

Payable on a claim to enforce 
terms of an anomalous mort* 

1475 

Payable on appeal against final 
decree in a suit for sale ... 1785 

Payable in an appeal against aup* 
plementary decree ... 1803 

Redemption, suit for, payable in 

® 1438 

Court-fMs Att. 

8oh. n. Aft- 1, Reference to ... 1725 

See Couri^fee. 


Covenant. 

A iitortgnuur wlmthi’r imdor 1h»' 
Act, covenantfiu* porsnnal 
mrovorv 

Covenant not to nliennfo cons- 
trued as charge 

PxproRs and Implied 
Law 

Pveiy mortgago in Kiiglisli 
Law presupposes the existence 
of H personal obligation 

Mere covenant not to alienate no 
mortjpage or charge 

Not to alienalo doe« not nin with 
the land 

Not to alienate, no mortgage or 
charge 

Personal 

Pei'sonnl liability of the mort* 
gagor must he contracted in 
this country and <an not he 
pro'^mneil 

Instances of 1212. 1213 

In case of simple and Kngliah 
mortgage there is the statutory 
obligation for the repayment... 

In the case of usufruct tie ry 
mortgages mortgagor expressly 
stipulates that he delivers 
possession for payment of 
interest 

Nature of «,. 

Porsona) liability is implied in 
ICnglish Law 

Whether binding on assignee 

To pay. when implied 

See Alienation, Condition Mort^ 
gagor, TiiU. 

Covenant tor Sale. 

Whether tlie sole test to die* 
tinguish between a charge and 
mortgage 1483 ^ 

Covenant not to alienate. 

See Covenant. 


I* \r.V. 


1 211 • 

041 

1200 

1200 


12tt0 

030 

1178 

030 

030 


1180 
, 1214 


1210 


1210 

1213 

1209 

1217 

1213 


1489 
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Creditor. 

Administration suit, i„. 

entitled to redeem i loi 

•'iee AtUiching creditor. Judgment, 
creditor. Usufructu^try Mortgage. 

Crops. 

See Future crops. 

Crown. 

DLsability of. to foi-eclose 

V VTl • • • 


1202 


lodemption 

■■■ 1452 

Curator. 

Of a lunatic may redeem 

J444 

Legal. Appointment of 

... laan 

Custom. 

Requisite.s of 


What is a 

14/3, 1474 

Soe Usage. 

... 1473 


Damages. 

Bj'each of contract 

to assign future property, 

... 946 

to execute deed, for ... 934 

to tend^ for 93 ^ 

Lo^n, measure of, in case of 931, 93 C 
Measure of, for breach of contract 

933, 936 

Procedure when a party is entitled 
to, but not interest 1608 ^ 1669 

Becovery of, when motrgagee 
entitled to 

R^edy where instrument fails 
m operation for want of opera- 
tive words 

See Interest, Mortgagee, Vtufruc- 
tuary Mortgage. 

Oamdupate 

AppUcabUity of the rule of. in a 

mortgage suit: its origin 1670, 1671 
A rule of Hindu Law ... 1070 


Page 

Damdupat— (concld.) 

... 1670 

Tr. P, Act affected in 
Bombay by 1672, 1673 

Operation of ... 1071 

Operation ,.i, on a mortgage 
discussed 1671, 1672 

Saving of, by Contract Act. 1673 

Three fundamental rules to 1073 

which, is subject ... 1673 

Scope of 1672.1673 

Debentures. 

Priority how determined in ... 1 .S 70 

Debt 

Apportionment of, in redemption 

suit iSOe—1809 

Discharge of, by final decree for 

Foreclosure 1724—1726 

English Law ... 1724 

Meaning of 965, 966 

Of a father, duty of son to dis- 

... 1620 

Previous relationship of, to the 
creditor how far effective in 
determining whether a transac¬ 
tion is a mortgage or sale 946, 949 

Whether contribution implies 
payment of whole 1 40C, 1401 

Debtor. 

Previous relationship of, to the 
creditor how far effective in de¬ 
termining wltether a transac¬ 
tion is a mortgage or sale 946, 949 

Declaration of Intention. 

See Mortgage-debt. 

Decree. 

A, having fixed no time for pay¬ 
ment of money mtist be cons¬ 
trued having directed payment 

within six months ... 173 R 

A, which is appealed from the 
decree of the Appellate Court 
must be treated to be prelimi¬ 
nary decree ... 1769 

A party against whom both the 
preluninary and final decrees 
have been passed must appeal 
against both the decrees ... 1786 
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Pace 


I’aok 


Oeere«— (could.) 


See Intention, 



Ambiguous, how const l ued 

• « , 

1748 

Application for amendment 
No limitation for 

of, 

1698 

Compromise, in mortgage*$iiit, 
Nature of 

1694 

Construction of 



Allowing future interest simply 

1701, 

1702 

Favouring interest 
Illustrative cases, in respect 
Passed under Tr. P. 

• • • 

of 

Act. 

1700 

1699 


Law as to 174}>_\750 

Passed under O. 34. r. 4 1748—1750 

Plaint, pieadtn(n< and judg> 

ment for, user of ... I 748 

Contents and form of. in suits 
relating to mortgages and 

... 154 g 

Costs of mortgage subsequent to. 1820 
Creating charge on property, ap¬ 
plication of S. 67, to ... 1188 

Defective, mortgagee, under rights 
of. Law as to ... I 643 

Does not guarantee title ... I 727 

Executing Court bound to execute, 
according to its terms ... 1(597 

Mortgage created by in the Punjab 1000 
Final 

if. indispensable to a valid 


in foreclosure suit, O. 34, 
r. 3 


in redemption suit. Cons¬ 
truction of 1823, 182 < 

What portion of mortgaged 
property may be made 
Bubjeot to 


Decree- (oontd.i 
Final 

When inorlgageo entitled 
to apply for 

Finality of. Law ns to 1704, 

For recovery of bnluiu-e <lue on 
mortgage 

Can only be ngainst mort¬ 
gagor 

For redemption 

Finally of I S23. 

When satisfied 

For sole wliothor jiassed in cu.m* «)f 

usufrui-tnary inortsuuo 

Foreclosure suits, in, S. 80 (re¬ 
pealed) 

Foreclosure suits, in, procedure 
when payment of amount is 
made. S. 87 (repealed) 

Form and effect of final, for fore- 
closure 
Form of 

on the mortgage of move¬ 
ables 

« » • 

Where succNssive iieriods 
for redemption allowed 


1 7.'>(» 
170.7 

1 78,> 

17H(5 

1827 

IS20 

990 

I43U 


14.30 

1723 


mu 


Where a derivative or sub¬ 
mortgagee is joined 
For possession in ca?e of redemp¬ 
tion and for foreclosure or sale 
in default. S. 93 (repealed) ... 
For sale 

In a foreclosure suit, when 
could be passsd S. 88 


1092, 

1094 

1094 


1458 





(repealed) 

1431 


Limitation for execution of 

1782, 

1764, 


1783 

1765 

Proceduro when money due 



is paid, S. 89 (repealed) 

1432 

1706 

Ignoring of vague and indefinite 


1810 

clauses in construing'a 

1750 


In redemption suit—Nothing 


189 A 

found due on mortgage or where 


A 0 M 

mortgagee has been over-paid. 

182fr 


Invalid 

» % # 

1727 


Money, Obtaining of. by mort¬ 


1701 

gagee. Effect of 

• 4 • 

1188 
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Page 


Mortgagee, Obtained by. may 
form consideration 006 

.Aloftgiigor i>y ^•onfon•ill^r 

judmnonl to an iin- 

}»ai-fihl\ arnl inalionablo pro- 
poi-fy the <‘liarurior of paj*tiJ>iHtv 
iuu\ «IioMabiUt\ 

^ ^ % 

-'Vrortgagor cannot question the 
validity of 

* • • • 

On a morignge wlien may be i-en- 
tiered incapable of execution ... 

Passed on mortgage for sale of 
property, not money decree 

Passed under O. 34. r. 2. cannot 
be set off against <Iooree for 
money against mortgagee 
Proper Court to amend 

Purchaser not hound to look l)e- 
hind the 

Redemption suit, in 
*S. 92 (repealed) 

Contents in, and construc¬ 
tion of a 

Son bom after, whether deprived 
of the equity of redemption 

Suit for sale, in S. 88 (repealed) 

'I’ransfera a right that is only 
transferable 

When no bar to subrogation 
When preliminary and final 

Whether a person not joined as 
party is bound by 16-26. 1627 

For redemption—See Redemption. 

See Sale, Supplementary Decree. 

Docree-holder. 

Position of, as against third par¬ 
ties ... 1746 

Deed. 

After registration, operates as a 
completed conveyance ... 1027 


1608 

1777 

1452 

1702 

1862 

1431 

1727 

1307 

1712 


Deed—(condd.) 

Alterations in 

Whether affects rights and 
title vested under it ... 
Wliether vitiated by 1027- 
Delivery of 


Pack 


1020 

1029 


1727 

O. 34, r. 2 

... 1702 

Whether creates any right 1423 


Effect of alterations in 

1027 1029 

1776 

Mortgagor s liability on 

void ... 1221 


Onerous covenants of a, 

Law as 

1711 

to 

... HH)6 


Recital in 9 conclusive as 

between 

1753 

parties to 

lOil, 1652 


Registration of. Effect of 

1651. 1652 


Value of altered 

... 1029 

1702 

See Documents. 



Default. 

Mortgagee may exercise iiis 
power of sale when there is, 
in payment of the mortgage 
money 

Mortgagor is allowed partial re¬ 
demption on the ground of 
loss occasioned by mortgagees 

Defendant. 

Nece&sary—See Foreclosure. 

Persons interested in mortgage. 

when impleaded as 
Plea by, in respect of necessary 
party, Non-joinder of 

Dekkhan Agriculturists’ Relief Act 
(XVII of 1879). 

Express provision to redeem under 
S. 16, Power of Court to pass 
decree payable by instalments 
in cases under 
S. 44, Reference to 
S. 68, re provision as to attesta¬ 
tion 

Delay. 

Mere, not a sufficient groxmd for 
refusal of a legal remedy 


1245 


1.362 


1.585 


1603 


1056 


1697 

1763 


1366 
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Delivery. 

r)ee<l of. whctlier orputas any 

••• 

Delivery ol Possession. 

Gpnorally ac-iompanies some form 

of Indian mortgages ... f, 2 (» 

Hnjoyrnent of usufnut and. inci^ 

‘<ents of nsufriK tnary mortgage 987 
Simple mortgage and 
CsufrucUiary mortgage. 

Demise. 

A».sent of both parties necessary. 9-m 

Deposit. 

After the mortgagor ma<io tho 
deposit it is eoiirfs <hitv to so© 
that it is ,ervod ... ... ,^^2 

B"ruba.v Rules as to what tl,© 
otortgage© must, hosidos tlio 

amount due 

By mortgagor. How made i, 

Court's power in case of dUputo ... U 2 I 

Bolivery of title-deed, whether 

<reat©s any right ... j.j 26 

liffoct of 

linglish and Indian Law 

... 1427 

on interest 

on interest, if amount do- 
posited faUs short of what 

« actually due ... 

premature 

^ ••• 142& 

Withdrawal of, by mort- 

rorm of notice 

Court. ““ 

gage 

Interest ceases from date of, of 

mortgageodebt 

I# . 

• 16 good Bufficiont interest will 
ceade 

1423 


I’AUIfi 




Deposit (concUi.) 

Intoro.st coasos fnmi thi< <hi(<i of 
«ho knc.wlodg*. «>f tin* iitc*rtgiigfo 

ot' thi> 

* * I 

Meaning of 

MeTnorniicium of (037 

does not create an.\ intoitjat 
ill iintnovoahle proixjrty 
and does noi roquiro 

registration 

Alu-st satisfy all rinjuiroments of u 
valui tender 
Payment by 

Prior mortgagoo foiwlosing his 
uiortgago without imploading 
«lio puisne mortgagee may 
make a, under &iOc*tiou K:t 
Prerequisites of a valid 

•«« 

(1) Must be made after tho 

prnifipnl money has hei-omo 
diio 

(2) Must ho luado before mort¬ 
gagor’s suit is barred 

(3) Person making tho. must bo 
« person entitled to redeem 

(■*) the deposit must bo made 
m the court having jurisdic- 
tion to hoar the suit for 

redemption 

• •» 

Time for 

»• • 

Must compiomiso the whole 
amount 

.Mortgagor can. the amount 
which the court may compel 


1427 

m:{3 

1040 


I03H 

1419 

lUtiti 


1422 

1417 

1417 

1417 

1417 


« « ■ 


Right of mortgagor to money in. 
m Court ’ 


Risk m not witlidrawing money 
^und duo in rodomption suit 

cloposited in 

Service of notices of 
Tender by 

* * * 

To be in what Court 

The rolationship of the mortgagor 

*•« 

Who nuty 

See Equitable Mortgage, Payment 
into Court, Words and Phrases. 


• •• 


1417 

1417 

1418 

1418 

1415 


• • « 


• • • 


1423 

1422 

1418 

14S2 

1425 

1422 
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Deposit tn Court. 

Motioy in* Provision as to, 

Principle of tlie rule 14 ]« 

Of money due on mortgag^^ 

Provision as to, S. 83 I 4 l 6 

Provision as to, 

limits of the inile ... 1420 

is confined only to money 
due under mortgage ... 1218 

Deposit of Title*deed$, 

ii^quitablo mortgage not efi'ected 
by, wliir h do not establisli the 
title sot up by the mortgagor 1035 

Mortgage by ... 970 

Property charged by ... 1039 

Uticler oral agreement to cover 
present and future advances 
whether creates an equitable 
mortgage ... io 39 

What amounts to a, to effect an 
equitable mortgage 1032, 1033 

See Equitable Mortgage. 

Dereliction. 

See Accretion. 


Oesachar. 

See Words and Phrases. 

Description, 

Of thing which could be ascer¬ 
tained as soon as it came into 
escistence, vagueness in, Effect of 934 

Description of Property. 

Mortgaged property certain if 
ascertainable ... 937 

Principle as to 937 , 938 

Rule as to ... 943 

To be sufficient for identification 

of property 943. 944 

When vague ... 944 

Wrong description. Effect of 941 

Dharthe. 

Instance of anomalous mortgage ... 1498 

What is a ... 1473 

Diligence. 

Decree of, to be used by a mort¬ 
gagee in possession 1333,1339 


Page 

Diluvion. 

Usufructuary mortgagee’s right 
to recover money, if property 
is destroyed by fire or ... 1231 

Discharge. 

See Payment, Tender. 


Distribution. 


Order of, 

a step-in-execution proceed¬ 
ing ... 1778 

of sale-proceeds 1838, 1839 

See Sale-proceeds. 

Documents. 


Attestation of. History of ... 1003 

Conduct imder deed. Intention of 
deed discernible from 976, 977 


Construction of 

Rules for ... 929 

Rules as to ... 940 

Rule of 967 , 968 

Express declarations of intention 
in, override all rules of con¬ 
struction of ... J 515 

Intention, Evidence outside, for 

construing ... 020 

Interpretation of, Rules as to 929, 931 

Mortgage-deed 

Rules for construction of, 
and discovery of its in¬ 
tention 976, 976 

to be construed as whole ... 940 

Nature of, not i-ettled by name 

given to, by parties ... 925 

Proof of, 

required by law to be 
attested 1004, 1019, 1020 

Rectification of deed not to be 
sought for where property 
wrongly described through uni¬ 
lateral mistake ... 941 

Rule of construction is to look to 

substance not form of, 929 

Sealing not essential part of 
registration ... 1010 
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Oocumenl$--( conoid.) 

Test as to nature of ... 928 

Unregistered and unstamped. 
Admissibility of ... 1926 

When deemed registered 1008. 1000 

Whether a registered, could be 
rescinded 1^,26 

See Burden of proof. Description. 

Oral Evidence. 


Easements Aets, 1882 . 

S. 10—Reference made to 


1171 


Ejectment 

Suit for 

Possession under S. 62. 
Nature of 

.«» 

Power of Cotirt to pass 

decree for roflomption in 
See ftedemption. 


1136 


1072 


Eleetion. 

Of securities by mortgagee J6I8 1520 

'='»• 1520 

p>oe Acr^seion. 

ElegH. 

See Tenancy by elegif. 

Enactmtnt. 

See RuU. 

Encumbrance. 

See Incumbrance. 

EoKlish CasM. 

How far guide. Construction of 
Indian Statues 925 . 926 

Engiiih Judicature Act. 

®®® Statutes. 

Cngihh Law. 

Compari«>„ of law of tender « 

brtwsea Indian law «d ... loe. 


1211 


English Law—(contd.) 

Difference between Indian law and. 

«8 to mortgagee•« right to 
present realisation of 

security . ^ 

• 1206 

to diatinction between 

land and bouse securities. II 70 . 

Law as regards pon«,.,„l liability 
almertgagor ■ 

Documeeta, Construction „f. a, 
f"; from Indian 

»26, 826 
presupports the 
exmence of a personal obliga- 

w, . ••• 1209 

Kludv of rodomption under ... 

Gonaral rule as to. Persons 
ate nocsssar,- parties ,o 

ttage suits, under 1583 . 1584 

'« Bsaignment 

or lease under 

Merger. Presumption in. „« ... , 5 ,^ 

Mortgage Of. Histor.v of 

tr '■‘Xl^iopfion. ondor. 

''non neceSiSarv 

Oral evidence. ReJexancy of, to 
prove liabiJiry 

Ru e. a. ,0 Cargos and egpen.es 
lor tenewal „f lease. Difleronce 
lartweon Indian lag. and. re. 

Kardine 

— 1106 

Test to determuie nature of in 

and Indian law * 

’ l-®mpan 8 on of 652 


1045 


1106 


Of justice, equity and good eon- 
«ience is applicable to Sindh 

whore the Act is not extended 

Usufructuary mortgage under. 
Nature of 


963 


U78 


1132 
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English Law— (con< ld.) 

^eo Accessions, Foreclosure. Im¬ 
provements, Mortgage, Mort¬ 
gagor, Practice and Procedure, 

\ 

Redemption^ Usufructuary 
gage, 

Engiish Mortgage. 

Charges and, Limitation appli¬ 
cable to !)7y 


English Mortgage— (concld.) 

Provisions of S. «7, Applicabili y 
of, to simple as well as to 1180, ilSl 

Remedy of mortgageo ... 1I9W 

Sale absolute with conditiou of 
re-purchase, resembles a 008 

Trustee, by, Analysis of 997 

English Wills Act 


Covenant for personal liability 
iniphed 

Decieo for sale niay bo passed 
wlien theio is an express cove¬ 
nant to pay 

Deed <lra>vn up as. but executed by 
mortgagor exein|)t6d from the 
operation of the Act will be 
treated as mortgage by condi¬ 
tional sale 
Defined 

S. 68 


1012 An. 


1211 


lltIO 


1230 


9l3 

09G 


And explained ••• 00( 

Essentials of 99** 998 

Feature, characteristic of 007. 098 

Fixtures, Rule as to, in ... 0(iO 

History of 99G. 097 

Indian Analogue of 096, 997 

Local incidents of ••• 998 

Mortgagee’s power of .^lo con¬ 
trolled by sec, GO ... HOG 

Mortgagee's riglit to bring other 

properties to sale ••• 119G 

Mortuum Vadium, Surviving speci¬ 


men of 


996 


Only surviving form of mortgage 

in English law ... 915 

Other kmds of mortgage and. 

Difference between 997, 998 

Ownership actually transferred ... 922 

Personal covenant present in 99G, 097 


Signing of a Will under 

Enlargement of Time. 

See Extefision of time. 
See Foreclosure. 


Equitable Assignment 

In a case of, Service of, Notice is 
starting point for determining 
priority 1309 


Equitable Mortgage. 

A form of mortgage popu'sr in 

mercantile community ... 91 () 

Any writing exocutod for tlio 
purpose of creating en, must 
be registered ... 1037 

After deposit the scope of memo- 
I'andum cannot be extended by 
entering into it other properties 1040 

Deposit of title-deeds 

Essential 1032—10 33 


1037 


Essential 1032 —Iboo 

When amounts to a 1032—1033 

J>ifforence. if any, between, and 
one made by registered instru¬ 


ment 

Essentials of, discussed 


... 1040 

1032—1037 


Exemption of, from Registration 

Jaws 998- 19®' 

Foims and conditions of 1037 1040 
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Equitable Mortgage— (cunt J.) 

Holder of an, and of a registered 
mortgage —Priority 
How effected 
Prom mercantile usi\*io 
III parol contiact whore riiomoian* 
cluui accompaniovs deposit, li is 
an, and ino«uorauduiu uood not 
be rogistero I 

Intention to niurtgago material tg 
an 1034, 

Kinds of 

May be subject to conditions 
Memorundu in of deposit I o3 s — 

does not create any interest 
in immoveable property 
and does not require re* 
gist ration 

Mere possession of title-deeds not 
proof of intention to deposit as 
security 

No writing and registration re¬ 
quired in an lo:j 7 , 

Not eftectod by tho deposit of 
a deed whi< h does not establish 
tho title set up by tho mortgagor 
tlioro boine other <lee<lH deposit* 
ed showing such tiilo 
Nothing in tho A<t to provide 
for tlio ineic*onts of 
Of assigninont of actionuhio i*laiin 
can not 1^ created by a mere 
deposit 

Person having no int©r<»st in thr* 
deeds dopositefi by him confers 
no right by way of Bocurity or 
otherwise 

Power of directors of Presidency 
Banks to advance money on ... 
Power of Presidency Banks to 
advance money on 
Pre-requisities of on 
Property charged by depo:^it of 
deeds* 1035, 

Remedies of mortgagee in 
Rights of mortgagor in an 1041, 


imii 

ItKto 


1037 

lU3o 

1042 

1037 

104<l 


103S 


1034 


1040 


1035 

1035 


1035 


1035 

1030 

1030 

1032 

1030 

1041 

1042 


Equitable Mortgage—(concld.) 

Sort ion 50 dous not loga li/.o 
rre^itidii of, othorwiso tiion by 
dolivojy of I it lo deeds 
Sub-mortgage of an 
Title deeds deposited under an 
oral agreement to cover present 
and future advances whether 
creates an 

Title deeds nmy relate to anv 
property not necessarily situat¬ 
ed within tlie limits of one of 
the towns 

What title-deeds includo 
Whether intiFt lx> by registered 
instrument in an unexempted 
area, when affects immoveable 
property 

Whore si*o|w of tho .security is 
tho .scope of tho title 
Where titles ar^ hundod over ac- 
roinpaniod hy a bargain, tho 
bargain must rule 
yoe Mortgage. 

Equity* 

Any public policy, Interference of 
Court on ground of 
Doctrine of, when, applies lo 
contribution 

• • • 

Judge made, in Alodras regarding 
admissibility oi parol evidence 
of documents 

Equity of Redemption. 

Acquisition by mortgagoe of, 

and its offoct on his right of 
indivisibility 

Assignment of, if capable of crea¬ 
ting personal liability on 

assignee 

Assignee of. Liability of, to doc¬ 
trine of consolidation 1120, 

Covenant to pay profits, if clog 

on loao. 


r.\<;K 

1OJ 7 
lUJd 

1030 
1 Oo J 

I04U 

103o 

1U35 

1174 

lUOi 

HOO 

1120 

1217 

1130 

1001 
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Equity of Redemption —(contd.) 

Holdor of, othur lliuii Mie mort* 

Kagor wljoUier can svail him¬ 
self of tlie riglit of contribution 1089 
J larger of mortgagee 's interest 
on acquisiton of, by mortgagee, 

Kffect on liability to pay 
Government revenue ... 1529 

Mortgagor’s admission of mort • 
gagee’s ownership, Effect on ... 1104 

Mortgagor cannot consolidate 
wlien ho lias parted with any 
part of his ... 1125 

Mortgagor’s, not affected by 

rights of mesne mortgagee’s 
interest 1316, 1317 

Mortgagor patioig vdth lu.s, has 
parted with his rigid ol redemp* 
tion ... J076 

No effect on mortgagee's rigid of 
indivisibility when ho sub- 
mortgages hiii own right ... 1120 

Of mortgagor, Principle of 1046» 1049 

Operation of tho right of contri¬ 
bution between mortgagor and 
bolder of ••• 1393 

Owner of share of, Right to 

redeem whole mortgage by... 1073 

Parties entitled to. Mortgagee’s 

duty to discover 1608 

Personal right or right of action, 

— but estate in land ... 999 

Persons interested in the ... 1444 

Possessory mortgage. Nature of— 

in ... 1444 

Purchasers of, can not avail them¬ 
selves of the doctrine of priority 
under sec. 78 «*. 1356 

Purchaser of, Liability to pay off 
mortgage money by ... 1217 

Purchaser of, retaining a portion 
of purchase money to pay off 
mortgages when not entitled to 
use the mortgage as shield 
against subsequent mortgagee 1533 

Purchaser of, Right of, to set up 
subsequent incumbrance paid 
by him ... 1533 

Question of laches cannot be raised 

by purchaser of ... 1308 


Page 

Equity of Redemption— (concld.) 

Rights of a mortgagee purchasing 1636 

Right of redemption and, ex¬ 
plained ... 1506 

Rival claimants for, Law as to ««» 1076 
The Act does not de 6 ne the 
right of one interested only 
in a fragment of the, to re¬ 
deem the entire mortgage ... 1436 

Transferable as estate in land 999 

Transferee of, is a trustee and can 

redeem ... 1070 

Under English law. Distinction 
between right to redeem under 
Tr. P. A. and ... 1100 

Whether an assignee of, could 

redeem ... 1435 

See Bankruptcy, ItUerest, lAtniia- 
flow. Merger, Mortgagor. 

Estate, 

Legal, Distinction between 
equitable estate and, under 


English law. not observed 

in 


Indian law 


1176 

Estoppel. 

Doctrine of. How applicable 

as 


against mortgagee 

.,, 

1183 

Doctrine of priority is only 

one 


branch of the law of 

... 

1370 

Doctrine of 

Reference to 

a » « 

960 

When trutli is known 

to 


both parties 

... 

1664 

Marshalling forfeited by 


1389 

Mortgagee’s title by 

« • • 

1169 

Mortgagor and Mortgagee, 

As 


between 

1135, 

1136 


Plea of. When cannot be raised... 1160 
See Mortgagee, Mortgage Suit 

Evidenee. 

Admissibility of extraneous, to 
discover mortgagor’s intention 
dehors deed of mortgage 926, 929 
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Eviliftll€€ —(conclU.) 

Admissibility of unstann>ocl moH- 

goge in evidence ... loiii 

Extrinsic evidonco to gatiui* in¬ 
tention from documents. Ad* 
missibility of 02ti, 02M 

Oral contemporaneous agi'oement 
of» if admissible to prove docu¬ 
ment other than it purports ... 

Recitals in in.strainont if conclu¬ 
sive, and against whom ... 0»^4 

To prove mortgage against stran- 

gerp Nature of ... 0K4 

To prove lecital of fact erroneous 
in contract and to vary its 
termSp Difference between ... 927 

Sale certificate in a sale subject 
to mortgage whether conclusive 
evidence of the validity of the 
charge ... 183i> 

See EmiJUiice Act, 1372, Orai Evi> 
denc€. Waiver. 

Evidence Act, 1872. 

Conduct and acts of parties, how 
far guide in construction of 
section of ... 925 

Reference to ... 009 

Ss. 68—70, Reference to 10l8. 1019 

Ss. 68, 69, re proof of a document 
required to Ije attested 

Ss. 68 to 71, provision for proving 
documents requiring attesta¬ 
tion ... 1003 

S- 92, Reference to 025, 020, 927 

S. 92, Proviso 1, Principles decided 

under ... 028 

S. 92 Proviso (1), Reference to ... 652 

S. 92, Proviso (4), Reference to ... 1606 

S. 92, Proviso (5), as to admissibi¬ 
lity of oral evidence in an ano¬ 
malous mortgage 1473/. n. 

S. 116, Doctrine of Estoppel 1350 


Excluded Interest. 

PoKJtijin uf 1 j»*M, Ii»2.’», 

Miigiish haw ... 1924 

Exclusion. 

Whciu iiiMualeriul 1628, 1(>2U 

Execution. 

Attestatiun of, Xece&sary Joi4, lOJo 

Kiiial do4*iw on mvHr<l i^iii hn 

t«(l ... I TiOo 

See Atfcstatwn. 

Execution of Decree. 

Limitation for, for ^ale ... 1782 

Procedure for, in redemption suit 

where nothing found due 1828, 1K29 

Execution Proceeding. 

Addition of new parties in, Ille¬ 
gality of 1605, 1606 

Necessary parly in ••• 1605 

Order for distribution, a step in... 1778 

Executory Agreement 

Mortgage of non-existent property 

when oj>erattvo as ... 941 

Expense. 

Incurred by mortgagee in posses* 
sion in management of tlio 
property. 

See Mortgagee in po^se^aion', Worda 
and Phrnaes. 

Extension of Time. 

Mere filing of an appeal and its 

* • 

dismissal does not have the 
effcK't of extending time ... 1716 

Mortgage money, for pa>‘ment of, 

under old Regulations ^ 902, 003 

Redemption, for, after due date 1822, 

1823 
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Paje 


Extinguishment. 

iicA'inul prObars inu iii» priority for 
{)uri)ost>s oonuoct^Hl with his 
iiiortga^o a prior luo^tg^lgoe has 
no to continue his position 

as iitortga^eo as agaiiist tliircl 
partios ... loll 

<)i <*)iai>;os (sec. lol) ... IdOo 

W'lion tnortgageo intorultai to tnko 
new so(au'ity in. of tlieoM luort* 
jifuge. old morlgatre iovi\t*s if 
new .security proves to he invalid lo24 
\Vlieii niortgajre under decree 
under sec. 8U is extiiiguisiied 
on the passing of tlio final decree 1530 

Extrinsic Evidence* 

See fJvkUncef Oral Evidfince. 

r 

Father. 

Sale by, of ancestral property p 
when son may sue to set 
aside l<532p 1633 

Felon Mortgagor. 

Power of, to redeem 

Fiducia. 

Earliest form of security known 
to Roman law 
Explanation of 

Fiduciary Capacity. 

Mortgagor is preaumed to ^cX per- 
iiQiial capacity wheie there is 
nothing in the mortgage deed 
to ^how that ho acted in 

Final Decree. 

Against a mortgagor dead at the 
time is void 

Coui*t passing, if can add to the 
terms of the preliminary decree 
Effect of 1725» 

Future intere^it aliowa bio while 

drawing up the final decroo 1664 


1449 


970 

970 


1656 


1769 


1761 

1 70n 


Final Decree —(condd-) 

Starting point for limitation for 
an application to make the 
decree for sale final ... 1783 

Suit remains pending till the 

passing of the ... 1759 

Final Decree for Foreclosure. 

Consequences, Discharge of the 

debt 1724, 1726 

Effect of, on right of privies 1726, 1727 

Form and effect of •«. 1723 

Payment or non-payment of 
decretal amount whether ques- 
tion for consideration in passing 
a 1722 

Redemption after time allowed 
but before. See Redempiion, 

Redemption before. Enlargement 

of time—Ground for 1715 

Fixtures. 

Follow carpus on transfer 

Incidents of property to which 
annexed .. • 

Intention to transfer, with pro* 
perty how inferrable 

What constitute 

Foreclosure. 

Court's power to re-open 1726 

English law ... 1726 

Decree for 

In default of redemption, 

S. 93 (repealed) ... 1453 

Amendment of a, Applica* 
tion for, Order on, If 
Appealable- 1732, 1735 

Limit a tion affecting trans* 
actions in which a, may 
be passed ... 1661 

Not decree for money with* 
in moaning of S- 48, C.P. 

C-, 1908 ... 1731 


960 

96 

960 

960 
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Foreclosure— (contd.) 

ICn^lisIi law, Mortgagco JUider. 
entitled to, on nun-fuUUmei)t 
of rt single condition 
Pinal decree of, Sale or. Liable to 
be sot aside on account of fraud 
and mistake 

Final order for. under S. 87 or 83. 
llule as to 

i'onn and effect oC finnl decree 


1180 


!7:U 


i.54:i 


1723 


10.77 


Mortgagee’s right of, 

for default of one or more 

instabnents, Law oa to... 103 

on failure to pay one or 
more ioitaltnents ... l 
Mortgagee dispossessed of his pro* 
party may recover possession of 
mortgage money or domaixl 
alternative security but cannot 
siio for i->.>< 

• • • 4 w w' 

Mortgagee’s right to contract him¬ 
self out of bis right to sue for ... 1181 

No relief by way of, in the case 
of a cljargo ... I 

Order absolute for, when to l>e 

pus.sed, S. 87 (repealed) ... 14;i( 

Or sale. Decree of, Mortgagee's 

‘o ... IlNl: 

Principle of t!io Law as to... 1181 

Preliminary dooroo for. Joinder of 

parties after. Law a.s to, ... 1004 

Preliininar.v der-reo in, suit for. 

Form and Contents of ... 1091 

O. 34, r. 2 ... 1040 

Prior state of law as to suits for 5)79, 9so 
Procedure for, proscribed for mort¬ 
gagee's under old Regulations {iOO. UOl 
bale or. Creditor’s right corres¬ 
ponding to mortgagor's right of 
redemption ... ygj 

buit for. 

All hoira of a deceased mort¬ 
gagee as plaintiffs in, 
necessity of impleading 1599 

before and after Transfer 
of Property Act ... 985 


1229 
1181 
185r> 
U.'iO 

I |N8 
1181 

1004 

1091 

1040 


993 


1051 

1040 


lO.'iO 


1.095 


Page 

Foreclosure— (conc-ld.) 

Suit for, 

by sub-mortgagee, Neces¬ 
sary parties in ... loll 

Courts must docido on plea¬ 
dings of partic-s in ... ioOi 

Docroo in, Fonn of ... 1040 

Facts wliieh mortgagee 
must prove in ... lo.-io 

Impleading of all co-raorl- 
gagees either as plaintiffs 
or defendants in, Neces¬ 
sity of ... i.o„3 

In respec-t of puisne incum¬ 
brancers in, Succossi%’e 
periods for redemption, 
Allowanco of 1.595, 1590 

Mortgagor and all otlior 
persons interested in re¬ 
demption in. Necessity 
of imploading ... 1590 

Necessary defendants in ... 159« 

Necessary plaintiffs in ... 1595 

Power to decree sale in, O. 

34, r. 4. cl. (2) ... 1739 

or sale. Joinder of Parties 
in, O. XXXIV. r. 1, 

... 1580 

What rights must be ad¬ 
judicated in ... ,(.,-,5 

Usufructuary mortgagee cannot 
sue for sale, or 9y7^ 

What righto must be adjudicated 
in a suit for ,055^ 

Whether redemption permissible 
after decree for nt/i 

See InsialmtfU, Mortgagee, Notice, 

Practict and Procedure, Pedemp. 
lion, Rea judicata. 

Foreclosure 8uH. 


1599 


1505 


1739 


1580 


19.55 


1710 


Decree in, S. 80 (repealed) 
See Foreclosure, Suita. 


1430 


60 


985 
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1395 

987 

1358 

1357 

1517 

902 

1357 


1()80 


1222 

1357 


Forfeiture. 

Doctriiio of, of priority S. 78 
Nono whore mortgage is usufruc¬ 
tuary 

Fraud. 

Averment of, must be specific 
Definition in Contract Act 
Effect of 

on relations between mort¬ 
gagor and mortgagee ... 

Must be proved by evidence 
Power of Court to interfere with 
freedom of contract for undue 
influence and 

personal liability of mortgagor 
is svibjoct to sec. 53 whore 
mortgage is tainted with, and 
mortgagee is a port rfcficto 

What is 

See Appeal, Merg r. 

Further Advances. 

By prior mortgagoo bow and when 
permitted under the English 

Law 

When, is made by some of the mort¬ 
gagors there is no erse for 

tacking 

Future Advance. 

See Advance of Money, Subsequent 
Advances* 

Future Crops. 

Hypothecation of, wlien a valid 
contract and when enforceable. 
Mortgage of. when valid 

Future Property. 

Contract to mortgage, Specific 

performance 933, 934 

Mortgage of future produce un¬ 
limited as to time '•'33, 934 

Mortgage of 

only bare contract ... 933 

Validity of 941, 942 

when operative as charge 941 

See Damagte. Specific Perjormance. 


1372 


1376 


1371 

1042 


a 

Gahan Lahan. 

Form of Mortgage 

General Clauses Act, 1897. 

S. 3 (25), Reference to 
S. 6, Reference to 

Government Revenue. 


»« » 


• • • 


A paramount charge 
A person paying Government 
Revenue for another would 
.secure a, for the recovery of his 
payment 

Claim to, paramount charge 
If salvage payment 
Mortgagee’s liability to pay, on 
merger of his interest by acquisi¬ 
tion of equity of redemption 


1120 


982 

908 


1492 


1492 

1292 

1281 


• • • 


1529 


Grandson. 

Personal liability of, of debtor 
irrespective of assets 


1073 


Gross Negligence. 

Charge of. Defences to 1303 I30i» 

Effect of failure of mortgagee to 

takodelivoryof titledoods ... 1302 

Priority forfeited by 1300—1305 

Whether forfeiture of priority 
by, could be superadded to a 
pecuniary penalty enacted for 
non-performance of a statutory 
duty 

See Words and Phrases. 


1363 


Guardian. 

Appointment of 

May be appointed under the 
Guanlisiis and Wards Act, S. 9 
( 2 ) 

Right of, to redeem 

Guardian and Ward. 

Guardian ad litem. Appointment 
of, mere mortgagee is minor... 


1448 


1448 

1447 


1538 



TOPICAL INDEX 


1801 


l*AliE 

Guardians and Wards Act. 

Reference to ... 1 y.i H 

S. 9 (2)» Empowering the appoint* 

meat of guardians ... 14 48 

H 

Handwriting. 

Proof of document by liand* 
writ ing when attesting wit* 
nesses are dead ... 1020 

Hard Bargain. 

Court, Power of, to relieve debtor 

in respect of ... h>80 

No plea of, excopt for fiaud or 
uiiclua influence or a covenant 
amounting to a clog ... 1080 

Hairs. 

Mortgagee's all, if necessary parties 

in a mortgage fcuit ... 1599 

g^gor's all, if necessary pait ies 
in a mortgage auit 1.599 

Oinission to plead all, of mort* 
gagor does not involve dci* 
missal of suit 1599 

High Court. 

See InUrtHU 

High Court Rules. 

Por carrying out law as to mort* 

(fagea and charges 1341*1550 

Hindu Law. 

Co-parcenary proi>erty. Mortgage 
of, Suit relating to—Who are 
to be joined as parties to 1618*1020 

Damdupat, a rule of 1670*1673 

Form of Hindu and Mahomedaii 

mortgages distinguished ... 920 

Interest of widows under ... 1074 

Righte and liabilities of a son 

under 1618-1023 

Son*s duty to discharge father's 

debts 1620 


Page 

Hindu Law— (conoid.) 

Sons under Mitakshura law when 
bound, though not joined as 
parties to a suit on a mortgage. 

1630*1633 

Son in Mitakshara family whether 
bound by u prolabited sale 
under a docroo against his father 1621 
Texts of. See iirandison. 

See Joint Family Property, 


Hindu Widow. 

Maiiitonance of, not a charge but 
is chargeable on her husband's 


estate 


1490 

Reversioner of, if entitled 

to re* 


deem mortgage 


1850 

Hypotheca. 



Origin of 

» » • 

1586 

Hypothecatien. 



Creation of. Manner of 


970 

Creditor's remedies in 


970 

Forms in which it has now 

8ur- 


vived 

... 

970 

History of 

970- 

—971 


Known as hypotheque in France 

€Lnd hypothec in Scotland ... 971 

Moveable property, of 971 

Of future crops—See Fuivre Crops, 

I 

Idiot. 

See lAtnaiie, 

Ignorance. 

See Merger. 

llludwara. 

An instance of anomalous mort* 

1408 

Immoveable Property! 

Interest in specific, necessary in 
mortgage 922 —923 
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Immoveable Property—(ooncldj 

Whether resist rati jn of mortgage 
of, neccs^>ary in an unexerapted 
area ••• 1040 

Improvements. 

C’(;raponsrttion for» by mortgagee 

under Englisli law 1150 

Costs of, when added to mortgage 

money ••• 1279 

Lasting improvements made to 
tlio property can not be treated 
as mere ••• 1149 

^lortgrtgoo can not l>o said to be 
ill possession merely because he 
nominates u person to manage 
properly ••• 1270 

rviortgagoo can claim compensa¬ 
tion only for, during continu- 
aiK'o of Ids mortgage ••• 1073 

Mortgagee ii allowed costs of, 
of tlie lasting character and 
improved market value of 
tho property ••• 1279 

JIjrtgagee making, to property if 

entitled to compensation 1150, 1151 
See Mortgagee in possession. Acces¬ 
sion, 

income. 

Appropriation of, by mortgagee 

in possession 134e-1350 

Surplus of—Limitation for reco¬ 
very of ••• 

Incompeteney. 

Of same to be both plaintiff and 

defendant in same suit ... 1602 

See Mortgagee, Mortgagors. 

Incumbrance. 

Deduction of, for determining 

quantum of contribution 1396-1397 
Joint incumbrance, Extinction of, 

in cases of co-mortgagees ... 1518 

Prior 

mortgagor's liability to pay 

off, S 65, cl. (e) ... 1169 


Incumbrance— (concld.) 

Prior 

used as shield confers no 
right to resist intermedi* 
ate mortgage suit for sale 1525 
Test of its continuing to subsist 
for benefit of acquirer of pro¬ 
perty ... 1311 

See Words and Phrases, 

Indemnity. 

Loss of mortgage-deed, mort¬ 
gagor’s right to, on 1076 

Indian Evidence Act. 

Admission under section 79 
whether implies admission of a 
valid mortgagee ••• 1018 

Indian Law. 

English law and, Difference bet¬ 
ween, as to nature of mo tgages 

915-016 

Injunction. 

Ex parU order of. Obtaining of ... 11 73 

Mortgagee’s right to, when mort¬ 
gagor commits active waste ... 1173 

Inquiry. 

Under O. 34, r. 3 ••• 1741 

Insolvency. 

After-acquired property of insol¬ 
vent, mortgages and charges on, 
how affected by ••• *^3 

Claim in. Proof of, Non-applica¬ 
tion of rule, to 1672 

See Sub-mortgage. 

Instalment. 

Failure to pay one more— Mort¬ 
gagee’s right to foreclose 166 7 

Foreclosure for. Effect of 1185 

Mortgage-debt, If, decreed as 

payable by -• 1697 

Mortgagee, whether bound to 

receive payments in ••• 1184 

Overdue, payment and accept¬ 
ance of, if proof of waiver 118® 
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Vaui: 


Instalment —(concUL) 


Interest 


Stipulation of mortgag;© money to 

be payable in, Law as to ... 11S4 

Institutes of IVIanu. 

Ch. VlII, Text re Darndupatf ... h>7l 

Instrument* 

See AUesUtdonf Document, 

insurance* 

Disposixl of, wlioa eftettod by 

Court's Renoiver ... ,,, 1342 

-Duty of mortgagee in possession 
to apply money obtained by» to 
roinstato property 1341, 1342 

Money obtained by a policy of, 

when Hen may be created on 1341, 1342 

Intention* 

Of the parties in tliotnio test in 
determining whether a trans¬ 
action is a sale or mortgage ... !> 4 a 

■Clue to find out 1.315, j.-jiy 

Declarations of intention expressly 
made override all canons of 
construction of documents ... 1.515 

Equivocal declarations of. Rule 

in cases of 1515, 151U 

Implied intention, Clue to, to be 

found in acts and conduct ... l.^iu 
Oral evidence of. Admissibility 

... 1517 

Rules for discovering, of docu- 

... 929 

Self-interest, Teat of ... 1.520 

To bo gathorod from tlio language 
of tho documents viewed in tlio 
light of the surrounding cir¬ 
cumstances ... 949 

To be deduced from words used 

To create a soourity is the essence 

of mortgage 949 

*To mortgage^ eusantial to an 

eqoitabla mortgago 1034, 1036 


Agroomont to tako receipts in lieu 
of, how ulYecfcj uiortgagoo in 
possession 

A 1 Iowa ble, 

... h;(i.5 

Rates of ... 

A party is entitled to damages, 
whoii not oiitiflod to. Proco- 
duro when ... 

App opriation of a payment to- 
ward.s, SuIRcient to extend 
IJcriod of limitation ... 1753 

At stipulated rate, Court's power 

... 

Awarding of, as compoiisation, 

Law to i-- o 

Calculated at rate stipulated in 
the bond 

i I|0.> 

Cases in which Court has power to 
reduce 

Cessation of. Principle of the rule 1427 
Cessation of, S. 84 i 

Compound, Payment of 
If penal 

Stipulation as to, Law as 

1509. Kilo 

When penal 1009, iGlo 

Contract rate of, claimable up to 
date fixed in decree for redemp- 

1004.1(505 

Contruetua! rato of. cannot bo 
re luced by Court ... 

Could be charged in a claim for 
contribution, at a roosonable 

... 1401 

Effect of, Deposit on ... 1497 

Enhanced, if it exceeds reasonable 
compensation, is penal ... i(; 7 y 

Enhancement of. Retrospective, 

Relief against 

£xce2i4ivenoi9 of, iney be evidence 
that the iransaction watt auba. 
tantially unfair ... 
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Interest—(contd.) 

I 'tu- wliat period recoverable in a 

mortgage suit 1668-1609 

ILindu Law, Texts of, in respect 

of doctrine of Damdupat 1670-1671 
Holders, Persons, who are 1585-1586 
I- as miuh a charge on the pro¬ 
perty as the principal amount... 1218 
Increased rate of, from date of 
default, when becomes penalty. 

1672, 1673 

If the deposit is good and suffi¬ 
cient, will coaso ••• 1423 

In lieu of. When damages recover- 

able 1668, 1669 

Liability of mortgagee in posses¬ 
sion to pay, on profits ... 1350 

Mortgagee acquiring equity of 
redemption from mortgagor 
cannot claim from subsequent 

mortgagee because of merger.,. 

1628, 1629 

Mortgage money includes 1164 

Mortgagee’s right to his remedy 

arises even if, is overdue ••• 1184 

Mortgagee entitled to, on the ag¬ 
gregate amount decreed and not 
merely on the principal amount 
oflouii ••• 

Must run, tinlass the mortgagee 
U served with notice of the 
deposit 

Must ceaso whero deposit is good 

and sufficient ••• 1423 

No cessation of, if money tendered 
employed otherwise, or is not 
ready for payment to mort* 
gagee 1428, 1429 

Non-allowance of, in case of 

enlarged time xinder 8* 807 1542, 1544 

Offer of part payment not a valid 

tender to stop 1429 

Payment is presumed first to suit 

all * — 1062 


Interest —(contd) 

Payment of, at enhanced rate, 
stipulation for, either from date 
of bond, or from date of breach, 

Buie as to 1678^ 

Payment of, expressly secured by- 

mo rtgage money 91®- 

Penal enhancement of, Limits of 

Rxile as to 1674, 1676- 

Penal, Belief against • 1674 

Period of limitation for, on a 

mortgage 16C8* 

Persons having uncertain and 

contingent, if necessary parties 
to suits for mortgage 1586, 1«587 

Post diem 

Claimable for what period 968 

If included in mortgage 
money 

Law as to 1606' 

Becoverable for what 

period 1668, 16^9^ 

Power of Court 

To award ••• 1744 

To decree, from date of de¬ 
cree to realization 1665 

To revise or disallow 1662, 1663- 

Rate of. 

Allowable on a mortgage 16G2-166& 
Considered reasonable by 

different High Courts 167T 

Refusal of, whore the decree makes 
no provision for the payment 
of interest 169f^ 

* Rule of Damdupat, when inappli¬ 
cable ♦ 1672 

Stipulated, reasonableness of. Law 

as to 1665, 166fi 

Stipulation that, shall be paid on 
specified dates failing which at 
higher rate if valid ••• ll®^^ 

Stipulation of, on default of pey* 
meat ^by' instalments, not penal* 

1676,1677 
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ilnterest—(conoid*) 

Stoppage of» on a mortgage ... 1 (i06 

Suit for, alone. Wiien maintain¬ 
able 1218 

Usufructuary submitting hiinsolf 
to long dispossession is pre¬ 
cluded, from claiming 1J27 

Unless a guardian ad lit^m is 
appointed by court and noti<‘0 
of deposit is served, will run 142:1 

When awarded by way of damages 

under S. 08 I 2:11, 12:J2 

When excluded for tlia calcula¬ 
tion of stamp-duty ... 1020 

When mortgage rnonoy ... 008 

When mortgagee not entitled to... 1 6G5 

When recoverable up-to-dalo of 
realization, in a mortgage suit 

16G0, 1G07 

Whetlier included by mortgage 

money ... 910 

See Compound interest ^ Costs, 
DamdupfU, Mortgage, iS'rNoJf. 


Interest Act XXXII of 1839, 

Reference to 16(57. 1078 

Enactments repealed by 1353 /.n. 

Ss. 4, 6, 6, Repealing usury laws, 

Reference to ... 135:i 

Interested/* 

Meaning of 1440, 1441 


3 


Jeiml Paniyam. 

What U 1472 

4olnder ef Parties. 

Ex abundant! cautela *•* 1587 

In appeal and execution, Law as 

to 1605 

Members of a Joint BUndu family, 

suite relating to, Law as to 1606 


I* \t:K 

Joinder Cl Parties (concld ) 

Law as (o, in ro.spoct of mortiiiiuo 

by tonant.s in coinniun ... P»02 

Objection by j>or.sons improperly 

impleaded ... | ,vm> 

To mortgage suits. Policy of 

Court, in respect of ... |.>S4 

•See Redemption^ 

Joint Family Property, 

Mortgage of .Suit relating to. who 
are to be joined as parties ... 

1018, 1G1!>, IG2U 

Sale of, by father, Wlicn may bo 

set aside at suit of a son 1G32, 16TA 

Undivided share in. mortgaged 
by a co-portner falling to an¬ 
other on partition, Effect of 1602, 1063 

Undivided share in, Mortgage of, 

Law AS to ... Iiid2 

Joint Hindu Family. 

Manager of, \vhen represents all 

otlior members 1622. 102.3 

Right of manager of, to maintain 
and defend suits on behalf of 
the family, under Mitakslmra, 

Law IIS to 1G17, 1(518 

Joint Mortgagors. 

Soo Joint Familt/ Propzrty^ 

Judgment-creditor, 

Hah the right to rodoom so long 

us he remains a, ... 14.51 

See Vsujruciuary Mortgage. 

May redeem, when he has attached 

the mortgagor's interest 1450, 1451^ 

Judidtl Proceedings. 

See Ministerial Proceedings^ 

Jum in re alient. 

Mortgage a species of 


922 
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Jurisdiction. 

Objection to, when, should be 

taken ... 1704 

Of Court in a Redemption suit ... 1816, 

1816 

Sale without, a nullity ... 1777 

Suit for foreclosure, if a “ suit 
for land ” within meaning of 
S. 12 of the Letters Patent ... 1704 

Suit for possession by the mort¬ 
gagee of an occupancj' holding 
u» the United Provinces, of 
Court, for 1134 


Kanom. 

An instance of anomalous mort- 

gage ••• 1408 

Suit for recovery of amount of, 

if lies •" ‘J90 

Kanomdar. 

Rights of 1471, 1472 

Whether entitled to claim com¬ 
pensation for improvements ... 1472 

Kanom Mortgage. 

Otti and. Difference between 1471, 1472 

What is a ••• 1471 

Katkabala. 

Form of mortgage *>20, 1468 

Katkabala Muddatakriyam. 

Transaction arising among Hindus 
out of the combination of a 
usufructuary with a mortgage 
by conditional sale 920, 1468 

Kavidu. 

What is a ••• 1472 

Kuiachar. 

See Words and Phrases. 


s .'Si- 


Laches. 

In enforcing right, how affects 

rule of priority 1366-1368 


1366 


Laches —(concld.) 

Instances of the effect of, in en¬ 
forcing right upon priority 1367, 1368- 
When bars a legal remedy 
See Words and Phrases, 

Question of, can be raised by only 
rival mortgagees and their re- 
prosentativcs 


1368- 


Lakhamukhi. 

An instance of anomalous mort¬ 
gage 1468, 147.3 

Land Acquisition Act (1870). 

S. 9, Reference to 1289, 1747 

Land Acquisition Act (1894). 

Refeienceto 1236 

Landlord. 

Aaa rule, not aneceaiary party ... 1617 

A necessary paitj- wlien the hold¬ 
ing la untransferable without 
consent oj 1617 

See Parties to Suit. 

Landlord and Tenant 

Landlord, decree for arrears of 
rent entitles him to priority 
and to keep alive rent charge 1521 

Law of. Effect of, on renewal of 

mortgaged leases ... 1156- 

Land Transfer Act, 1875 (English). 

S. 129, Repealing Vendor and 

Purchaser Act, restored tacking 1376 

See Statute 38 & 69, Vic. c. 87. 

The conditions under which fur¬ 
ther advances by prior mort¬ 
gagee are allowed by • •• 1372 

Law of Property (Amendment) Act of 1924. 

The condition under which fur¬ 
ther advances by prior mort¬ 
gagee are allowed by ... 1372 

Law of Property Act, 1922. 

Retransfer of mortgage may be 
effected by endorsing a receipt 
on the mortgage 1080 f.ru 
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1.6asds« 

Contract to make or accept a» 

under Stat\)to» Enforccimont of ll7o 


Doctrine of postponement of 

priority governs also ... 135<i 

Mortgage and, distinguished ... 0(i2 
Mortgaged, Renewal of, S. 04 ... li.>l 

Mortgage distinguished from 


Permanent or long, if wasteful, 
when they materia)ly prejadw*e 
the salable value of the property 
and injurious to the interest 
of the mortgage ... 1170 

Renewal of, 

When it is the mortgaged 
property, Rights of mort* 
gagee 1200 

by testator after bequest to 

one, Effect of ... 1154 

Mortgaged, by mortgagor. 

Effect of, on original mort¬ 
gage ... 1153 

Principle of the law under¬ 
lying ... 1152 

Rights of parties under 1152, 1153 

Rules os to charges and ex¬ 
penses for ... 1152 

Text by which mortgagee's leases 

would bojudge<l ••• 1170 

When mortgagor’s leases are 
questioned the onus is upon the 
lessee to prove that the loose 
was given in the ordinary 
course of management ... 1170 

See Ambiguity^ Zur>i>peshgi leoAts. 

Iptase in Perpetuity* 

See Ambiguity, 

*Legil Mortgage. 

See Mortgage, 

Mgal Reproetniathre. 

Of Mortgagor, See Mortgagor. 


Lessee* 

Right of, to redeem l444-14-|fi 

Soo Parties to suit. Possession. 

Letter* 

Mere offer by, not a valid tender 1421 

Lien* 


Applicability of, doctrine of mnr* 


shalling to 

1388, 

1389 

Charge and, distinguished 

9 9 9 

U77 

Definition of, in England 

« 1 » 

U77 

Doctrine of 

9 9 9 

l4<J(j 

Use of the term. Difference 

bo- 


tween, in Englisl) and Indian 


Law 

9 9 ¥ 

1477 

In Contract Act 

9 9 9 

1477 


When may be created on moneys 

secured by a policy 1341, 1342 

When partner’s lion a charge ... 14^7 

See Salvage lien. 

Solicitor’s for costs—See Solicitor. 

See Title-deeds, Vendor and Pur¬ 
chaser, afid Words and Phrases, 

Limitation* 

Affecting transactions in which 
a decree for foreclosure may 
be passed ... 1601 

Change in law of, duo to Privy 

Council decision, noticed 070, 08 

Charge-holder or Incumbrancer, 
if entitled to variation in statu¬ 
tory period of ... 1534 

Equity of redemption, for claim¬ 
ing 098, 000 

For application under O. 34, r. 3. 1728 

For application under Order 34, 
rules 3 and 5 1728, 1731 

For execution of a decree for sale 1782 

For mortgage 978—082 

For mortgagor’s claim for over¬ 
payments 1810 

For redemption 1614 

For suit by mesne mortgagee *•• 1323 
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Limitation—(contd.) 

Vor .suit for accounts by mort- 

u.'igor ... 996 

For.suits to enforce payments of 
I uoi lev wliore c*o-mortgagors 
an* coticenied ... 1502 

For suit for grain and not money 984 

For suits under S. 08 ... 1232 

History of law of, for mortgages 
aud charges 978—982 

In respect of suit which admits of 

a decree for sale ... 1752 

In respect of transactions in which 
a decree for foreclosure may be 
passed. Law as to ... 1661 

Mortgage by conditional sale, 

Governed by twelve years 

under Art. 132, Lim. Act 985 

Limitation for, luider law 
before Transfer of Property 
Act ... 996 

Operations of, on mortgagor's 

right of rodomption ... 1100 

Period of. 

For supplementary decree ... 1800 

For interest on a mortgage Id68» 

1669 

Personal remedy by supplemental 

decree must be within 1798*1800 

Prior mortgagee has same, against 
his puisne mortgagee as he 
has against his own mortgagor 
and vice versa 

Recovery of surplus of income, 
for ... 

Risk of suing mortgagor without 
impleading puisne mortgages 
on the point of ... 

Law of, right of redemption to, 
Subjection of ••• 

Sale, Power of, not provided for 
in simple mortgage^deeds, how 
affected 


1315 

1351 

1316 

1107 

978 


Li mitaiion— (concld.) 

Starting point of, 

in case of default in payment ^ 

of instalment 1060’ 

for a supplementary decree 1 SCO- 
Starting point for prior mort¬ 
gagee's suit against puisne 
mortgagee and vice versa ... 1296 

Suits to enforce a charge, for ... 1502 

To claim contribution 1462, 1463 

To enforce a claim to surplus sale 

proceeds of revenue sale 1292, 1293 
Usufructuray mortgage, Limita* 

tion for 994, 095* 


When apart from stipulation as 
to conditional sale mortgagee 


is with possession ... 98fr 

See English Mortgage* 

Limitation Act (XV of 1877}« 

Reference to ... 979’ 

S. 20, Reference to 995, 1661* 

Art. 2, Reference to 184T 

Sch. II, Arts. 10, 120 and 144, Re* 
ference to 1094 

Sch. II, Art. 11, Reference to 1661 


Sch. II, Arts. 67, 66, 120, 132, 

134, 147, 178, Reference to 1752: 
Sch. II, Art. 97, Reference to ... 1219 

Sch. II, Arts. 99, 120 and 132, 
Reference to ... 140?* 

Sch. II, Arts. 116, 116, and 132, 
Reference to 1069, 1060, 1669 

Sch. II, Art. 116, Reference to 1678* 
Sch. II, Art. 120, Reference to ... 1112, 

1166- 


Sch, II, Art. 132, for suits to en¬ 
force a charge ••• 1502* 

Sch. II, Art. 132, for the use of 
the word “charge** ••• 1479 

Sch, II, Art. 132, Reference to 1218, 

1289, 1748 

Sch. n. Arts. 132, 147, Reference 
to - 
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iLimHation Act (XV of 1877)—(om-ld.) 

Arts. 134, 144, 148, Koferenco to 14<>2, 

14U3 

Soil. II, Art. 179, Reference to ... 1072, 

1104 

Sell. II, Arts. 181, 182. Reference 

to 1782,1783 

Sell. II, Arts. 181, 183, Reference 


to 

0 # ♦ 

1728 

Limitation Act (1908). 

S. 3, Reference to 

« t ♦ 

1351 

S. 10, Wlien charge a trust under 

1491 

S« 20, Reference to 

• 8 ♦ 

1752 

Ss. 30 & 31, Reference to 

♦ 1 • 

984 

Sch. Art. 75, Reference to 


lUUO 

Art. 105, Sch. II, Koforonce to 


1351 

Art. 101), Reference to 

♦ 8 ♦ 

989 

Art. 132, Governs limitation 

for 


suits relating to mortgage 

by 


conditional sale 

♦ 8 ♦ 

894 


Art. 132, Reference to 979, 982 

Arts. 132, 135, Reference to 1407, 1534 
Art. 147, Reference to 979, 982 

Art. 148, Reference to ... 980 

'■Lit Ptndtni. 

Mortgaged property, Alienation 
of, after preliminary decree, is 
subject to ... 1745 

See Parties to suit. 

tOM, 

Contract to make. Nature and 

broach of ... 934 

See Specific Performance. 

Local Utagt. 

What is a ... 1474 

See Usage. 

'Lord Oranwerth't Act 

See Statute 23 and 24, Vic., c. 145. 

iLord 8t Uonard't Act 

See Statute 22 and 23. Vic. c. 35. 


Loss. 

0 <*casiune<l !>y <icfault of inorf • 

tfaj'oo in possession l.‘}27, 1352 

Lunacy Act, (1858)* 

Reference to ... 1(;I5 

LunatiCc 

Power of, fo redeem through 

curator ... 1+41) 

M 

Madras Customary Morts^cs. 

Ini^tancos of anomalous mortgages 1471, 

1472, 1473 

Madras Mortgages. 

In, there is usually a provision 
mado for paymoiit of a part of 
the usufruct as rant to tho 
mortgagor ... 1471 

Instance of a non*descript anorna* 

Iou9 morlgago in Madras ... 1473 

Maintenance. 

Charge created for. Enforcement 

of 1230, 1231 

Of Hindu widow not a charge but 
is chargeable on lior husbami's 
estate ... 1490 

Maintenance of Hindu widows 
not a, but is chargeable on her 
husband's estate 1400 

Mahomedan Law* 

Form of Hindu and Mahomed an 

Mortgages distinguished ... 920 

Origin and nature of bye-bil-wafa 
explained 920, 02] 

Majority Act* 

S. 3, The minority of a person m 

subject to 1448 

Malabar Compentation for Tenants 
Improvamant Act (Mad.) 1 of 1900. 

Section 70, clause (t) does not apply 
to a case covered by Section 60 
of ... 1362 
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Management 

Of Properly—Rights of Mort- 
in possession for expenses 
ineuiTed in tlic— See Mortgagee 
h* possession. 


1619 


1388 

1388 

1411 

1411 


Manager. 

M.umuoi’ of IV Mitak.'iliara family 
(um ^iuo and defend in the 
f‘A 1 parity of constToctive re¬ 
presentation 

Of n co-parcenary property—See 
Joint Hindu Family. 

Marshalling. 

Applicftl)ility of 

To other oases, surety of a 
debtor, etc. 

'J'o cliarges and liens 

Contribution and, Difference be¬ 
tween 

Contribution only a species of 
Doctrine of 

and principle of contribution, 
Relation between 135)1, 1392 
extension of, to purchasers ... 1387, 

1388 

founded on ••• 1383 

principle of 1382 

Enforceable in favour of an in¬ 
cumbrancer whose charge is 
merely voluntary ... 1385 

English Law of 1381, 1382 

Equity considered, in applying 

the doctrine of ... 1386 

Forfeited by estoppel ... 1389 

In case of marshalling mortgagee 
enn not sell the mortgaged 
properties in the order he 
chooses 1194 

Limits of 1383—1387 

Logical corollary of the doctrine 
of subrogation ... 1382 

May be excluded by contract ... 1386 

Must not impair first mortgage 1383-1384 


Marshalling —(concldo 

No case for, when the property 
had already been subject of the 
prior mortgagee ... ISSG- 

No room for. when tl;e property 
was excluded from sale at the 
puisne mortgagee’s o\vi\ objec¬ 
tion ... 1386* 

No, when security sufficient ... ISSO" 
Not applicable between a mort¬ 
gagee and attaching creditors of 
the mortgagor ... 1387 

Not intended to defeat the rights 

of subsequent mortgagees ... 1384 

Not permitted when rights are . 

different 1385 

Not unless there aie two creditors 

of same common debtor ... 138T 

Of Properties 1773—1775 

Origin of the rule of ... 1382' 

Permitted where no injustice is 

done to debtor or creditor ... 1386 

Principle of. Same as in English 

Law ... 1381 

Right of 

one of, under application 1888, 1389^ 
prevails over contribution 

where the two, clash 1403,1404 
Securities, of, S. 81 1380' 

To w'hat claim the rule applicable 1883 
Unsecured creditor may marshal 138T 

Volunteer disqualified from ex¬ 
ercising the right of ,.. 1385 

Whether a charge-holder possesses 

the right of ... ISOO* 

Whether notice necessary ... 1386* 


Material Irregularity. ... 

When sale not invalid notwith¬ 
standing 1776,1777 


Maxims. 

Accessio codit principal! ... 

Audio alteram partem ••• 

Certum est quod certum r^di 
potest ••• 


1143 

1768. 

937 
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Maxims—(concld.) 



Merger—(cont<i.) 



Oort urn ©st qui cert urn 

roddi 


Against revenue sale 


J529 

potest 


1484 

Doctrine of 



Certum est qiioa certum 

reddi 


in thu c a>c of a Cljargc. 

how 


potest 

• « « 

1488 

ohviHte<l in English 

prac- 


Cessnnte rntione logis cossut 

: ipse 


tree 

, 1510, 

5111 

lex 


1(52!> 

nocossary <*ondition for 

« , « 


(’ontra non volontem agorc 

iiulla 


of securities 

« 4 • 

1 118 

currit prn scriptio 


1 X\ 1 

rule as to 

» • • 

l.'0!i 

Do niiniinis non curat lex 


1 222 

rule of law 

• • • 

15051 

Ex turpi non oritor actici 

• • 4 

1220 

6la1o<l 


1511 

Falsa doinoi^stratio non 

mxet 


The benefits and cN'ils of 

l.lOi*. 

I51<» 


cuni <le c'orpcrc (or i orsi iin) 
conj^tAt liHi. JI/8. 

Omno inajus cojitinet in so ininuK 1410, 

150C 

Omno prinoipalc fniliit ad so uv* 

lessoritini ••• 1442 

Omnia prmsvununtur rite esso 

••• 

Onco A inort(;ap:o» always a mort* 
and notliinK hxiX a inort- 
** lOK/, 1088 

Norno potest esso dominus ct 

tenons loOO f. n. 

Prior teinporo potior jure ... 017 

Qui faoit per alitiin facit per se ... 1011, 

1702 


Earlier security niortrinfr in later 
depends on iH^nefit an<l inten¬ 
tion 1512, 1518 

Equity of re<Ieinption acquired 
by niortfxapoo merges mortp^ope 
and denies interest from subso* 
quent mort^ragoo ... 1520 

Equivocal declarations, Efleet of, 

on 1510 

Fraud prevents 1531. 1553 

Intention to, how far a j^uidinc 
pnncipld for tho applicahility 
of tho doctrine ot 1500, 1510 

if imputable to man M'lio is 

ignorant of his rights 1513, 1514 

prevent. Inference of 1.>1(>, 1517 


Qui prior est tempore 
jure 


potior est 
1350, 1357, 1370 


Re<loein up, foreclose down 
Superficies solo codit 


1310, 1317 
... 1145 


Mayukha. 

Ch. V, S. K Cl. 17. Reference to 1071 /.n. 


Mimorandum. 

Deposit of 10.38-1040 

•See Depoftit, 

Mergar. 

Acquisition of equity of re<Iemp- 
tion hy prior mortgagee un¬ 
known to later mortgagee 
createe none 1510, 1511 


Judgment on subsequent security 
is no, of earlier cliarg© on se¬ 
curity 1527 

More omission to connect two 
Bocurities in deed freshly drawn 
up, Effect of, on 1515, 1010 

Mortgage of proprlotarj* rights 
and lease of Khudkliost of same 
if croatee 1517 

Mortgagor paying off incumbrance 
if affects subsequent incum¬ 
brancer ••• 1533 

No, if higher security be in¬ 
effectual 1510,1511 

No, of subsequent interest on 

redemption of prior charge 1294 
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Merger—(contd.) 

Xone ... 1294 

on novation 1524 

wljere person acts in ignor* 

ance of his rights ... 1330 

whore I'emedios in two secu¬ 
rities not co-extensive ... 1533 

Non-existence of claim against 
wluch mortgage could be kept 
alive at time of sale if affects 
priority by creating 1511, 1512 

Novation distinguished from ««. 1624 

No, where continuance of charge 

beneficial to owner 1520 

Of charge secured by con¬ 

trary to admitted intention of 
owner 1516, 1517 

Of cliarge wlien paid off by owner 
of estate of inheritance 1511, 1512 
Once taken place. Effect of» on 

right once extinguished 1519, 1620 

Presumption against, in case of 

ambiguity in declarations of ... 1515, 

1516 

Presumptiona as to 1517, 1618 

Prevention of, afforded by slight 
evidence 1616, 1517 

Principle of, applicable to charge- 

holder ••• 1120 

Question of, governed by actual 
intention of parties, when the 
two securities are vested in the 
same person 1610, 1511 

Bevival of luglier securities and 
doctrine of ... 1510 

Severance by, On mortgagee’s 
acquisition of portion of mort¬ 
gaged property 1116 

Vendor’s lien not merged in mort¬ 
gage. Priority of 1620, 1521 

When a necessary consequence ... 1609, 

1510 

When, is presumed in English Law 1617 
Where there is intervening in¬ 
cumbrance, non-merger would 
be ordinarily presumed ... 1617 


Merger—(concldj 

When to be presumed 1509, lolO 

When will arise and when not 1510, 1511 
Where charge u$ed as siiield 

against rival incumbrancer ... 1523 

Whete equitable mortgage by 
deposit of title deeds is foliow*ed 
by assjenment ... 1516 

Where mortgagee is mortgagor's 

administrator 1513, 1514 

Where not hindered 1527, 1528, 

1533. 1534 

Wliero owner of estate having 

charge on it dies ... 1517 

Mesne Mortgagee. 

Limitation for suit by ... 1323 

Prior mortgagee and 

compet ition between— Ques¬ 
tion of priority ... 1323 

rights of 1318-1320 

Rights of, infer ee 

mortgagee’s Equity of redemp¬ 
tion not affected by 1318, 1319 

principle of the rule ... 1317 

S. 75 ... 1316 

Bight of, to redeem and foreclose 1831, 

1832 


Mesne Profits. 


If on account of disputes, between 
the mortgagee and the mortg^or, 
the mortgagor dosn’t get back 
his property after having made 
the deposit he will be entitled 
to ... .1423 

Mortgagor entitled to bring a 

separate suit for 1829 


Ministerial Proceedings. 

Effect of, judicial, and taken 
before passing of Tr. P. Act, 
after its enactment 

Minor. 

Right of, to redeem through his 
guardian 


910 


1448 
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Minor and Guardian. 

Seo Ouardioff and ir<ir</. 

MinorHy. 

Que^stion of* iintnaterial hi rt'S|Hn*t 
of mortgage of oo-puivonury 
property ... lt>21 

Misdescription. 

Kffect of. on sale ... 1180 

Misrepresentation. 

Definition of, in Contract Act l:ir>0, I3t’0 


Forfeiture of priority 

on liccount 


of 

l3Vh 

13l>0 

Mistake. 

Kffect of, on priority 

... 

loni 

lu MiisfUs U'iplion of 

inortgngcil 


property how far 

binds tho 


purchaaer 

» 9 % 

l:u>R 

When deprives a mortgagee of 


his priority 

• • • 

l.'XiK 

See Merger, Unilateral 

Mistake* 



Mitakshara Law. 

See Hindu Law. 


Mitakshara Son. 

Born after completion of the 
sale in execution of deci*oo 
passed on his father’s mortgauo 
cannot redeem ••• 1441 

Liability of, for father’s dobti ... 1022 

Money. 

Deposit of, in Court, due on a 

bond ... 1415 

In deposit in Court, Right of 

mortgagor to ... 1415 

Obtained by in Insurance—See 
Mortgagee in possession. Lien. 

Money-decree. 

See Decree, 

Money-lenders Act, IdOO (English). 

Reference to ... 0 


Mortgage. 

A charge limy bo morlgagod ... 957 

Acoossioii hj inortgagoci property 

principle of ... 1200 

ActioruilHo cl^hin-s Miongh ii.Hsign* 

able <‘aii no* bu nrortgaged »*. 950 

AbrkHioo of rin iinisInnroH distin- 
gui>iltinL: n niortgiigo from a 
.S2iio wliotlior siith(*o to stnirip a 
transac tion as Sale ... 94S 

Adinissibility aial ]’rouf of un* 

rogiistoicd 1021, 1022 

Aftor-ucquirod property, mort- 

page of, Vnlidity of 941, 942 

All fiersons having inlet'cst in, or 
right of redemption, Impleading 
of. Necessity of ... 1581 

Anomalous, cl. (r), S. 08, if appli- 

cable to 1223, 1224 

Anomalous mortgages (S. 98) ... 14G4 

Applicability of S. 07 to, executed 
after commencement of Tr. P, 

Act ••• 1180 

Application of S. 98 to, and not to 

charge 1204, 1205 

A species of jura m re aliena ... 023 

Assignment of 925, 920 

Assignment of future coffee crop 

as security for loan if a ... 931 

Attestation of execution neces¬ 
sary 1014,1010 

Bargain paper when may amount 

to 924, 925 

Benami* Suit to enforce, Benefi¬ 
ciary as co-plaintiff in, Im¬ 
pleading of, Law os to 159&—1598 

Benamidar mortgagee, to sue 

alone on, competency of 1590, 1597 
Benefit of, Loss by mortgagee of 1162, 

1181 

Bengal Reg. XVII of 1808, 

Before and under ... 921 


Bond containing atipulation en¬ 
titling obligee to recover money 
from immoveable and moveable 
property 929, 630 
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Mortgage -(oontd.) 

13y c-(»tKlitional sale nnd (lalian 

Lalmn, distinction between ••• 897 

Hy (irional snlo liow distin* 
aiiishal le from Gabon Lahan or 
Hi W'lil Wafa mortgages ... 987 

Hy managing member, Sait for. 

All CO-parceners in, Necessity 
of impleading 1596, 1590 

Hy wli^t facts tho court is guided 
in determining whether a tran^c- 
tion is a sa!o or a ... 948 

Dye-hiUwitfa form. Reason for 

adoption of, by Mahoraedans 920 

Oasdi to which the rule as to 

indivisibility is subject 1200 

Certain rights though assignable 

can not be mortgaged 966 

Charge and 

Difference between, Import* 

ance of 1478 

distinction between 916, 1478 

distinction between depended 

on limitation 078, 979 

distinction between, S. 100 ... 915 

stand on same footing for 

priority «»» 1614 

Charge how differs from 922, 923, 1480 
Cliaracteristics of •»• 921 

Circumstances leading to the pass¬ 
ing of the Regulations 910 

Civil law, In, and ancient history 
of 916 

Claim for contribution not to be 

joined with one on 1526 

Claimants by paramount title 

not interested in 1589 

Classification and forms of 969 

Common law mortgages, classifi* 

cation of 915, 916 

Conditions on which possession is to 
be delivered .•• 988 

Consideration for 961 


Consolidation of 


1125, 1126 


Mortgage— (contd.) 

Continuance of, ceases after tlie 

passing of tlie deciee ... 1145 

Contract of 

O. 34, r. 3, Order under, ex¬ 
tinguishes relationship of 
creditor and debtor created 
by 1733, 1734 

place of performance under, 

Law as to ... 1965 

Contracts preceding or relating 
to, whether registration neces¬ 
sary 1006, 1007 

Contract to, 

creates no right in tern 931,93 

if capable of specific per¬ 
formance 932, 936 

mortgage *'all my real and 
personal estate not void 
for uncertainty nor opposed 
to public policy and might 
amoimt to a, on after-ac¬ 
quired property 936, 937 

mortgage and. Distinction 

between 932, 033 

Costs of, Subsequent to decree ... 1829 

Covenant not to alienate, does 
not constitute charge or ... 930 

w'here no intention expressed 
to pledge specific immove¬ 
able property, does not 
constitute ••• 923 

Created by in the Punjab subject 

to Civil Procedure Code ... 1006 

Creditor taking, on debto 
lands retains priority by sub¬ 
sequent mortgage of same pro¬ 
perty with other property ... 1526 

Decree in redemption suit, notliing 
found due or where mortgagee 
has been overpaid •. • 1828 
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Mortgage—(contd.) 


Mortgage—(^onM.) 


Docroe on, when may bo rondoro<I 

incapable of execution ... 1711 

Deed failing to operate as, cannot 
bo used as creating a charge ... InlT 
Defined 

S. 58 ... nil 

and definition discu^u^ed ... ids 

and classification of, in Code 
Napoleon PI 4. Olo 

in English and /Vnierican 

law 1)15 /.a. 

of, in the English Conveyan¬ 
cing Act 1478 

Definition of, is in conformity 

with tho pieexisting law ... 017 

Delivory of po?.session the coftli* 
tio jfine qua non of usufructuary 988 

Discrimination between no con¬ 
tract of mortgage and void 1210, 1217 
Distinction hot ween Knclisl), and 

morfgago by <*oiMlitioiial solo 990 

Distinction bot\Yeen a, and sale ... 947 

Doctrine of reciprocity, Applica¬ 
tion of, to ... 1047 

Document described as, ^^i!l not 

become on© 929, 930 

Does not cease to l;e usufiuctuary 
because tho mortgagee in pos¬ 
session retains fixed sum out of 
usufruct and pay the balance to 
mortgagor ... P89 

Document doscribcxl us Katkabala 
containing no clause, for pay¬ 
ment of interest if a ... 947 

Enforcement of, by mortgagee ... 1187 

Eogliah and Indian law, Defini¬ 
tions of^ Distinction between ... 935 

Essence of, is tho intention to 
create a security ... 940 

Essential requirement of, is trans¬ 
fer of interest 922, 923 

Evidence dehors deed to discover 

its intention, Admissibility of 925 

Expressions used in, if conclusive 
indications of intention 923. 924 


KNlingiiUhrnciit «*f, li\' arUuow- 

Icdgiuoii^ in wiitiiu: ... Iusl' 

Eastons on morl^'ayor's properly 
obtained by ex<*liangc or parti¬ 
tion ... 

Eor future advaiK Cs. Principle of 

tlio rule ... 1373 

Form of lo07. luOH 

Korin <»f. in I'p^nM Piirriiah ... 

For subsequent a<lvnntc^, When 

binding, S. 79 ... 1171 


For whojo ititor<.‘'t the rule as to 
imllvisibilit > of inoi tgD^ee's 

security is cuactCHl ... I2uu 

Four klnd.s of, recognised by Act 916 
Future crops of. when valid ... 1042 

Future proi>erty. Contract to, 

and specific performance 933, 934 

Hindu and Mahomodan forms of, 

distinguished ... 920 

Historical retrospect of 919, 920 

History of English law of 919. !i20 

Holder of a registered, and of an 
equitable mortgage, Priority 
between -•« 1040 

How a, to be classed when posses¬ 
sion 28 to be given to mortgagee 
on mortgagor's failure to pay 
any instalment of debt ... 088 

Immoveable property, Of, only 

dealt with in Act ... 914 

Incidents of 958, 959 

Indivisibility of 

illustration of rule as to, S. 

07, cl. (J) 1198. 1199 

law as to 1109, 1110 

exceptions to 1109, 1110 

rule as to. Exception to 1199, 1200 

Instances of u^^ufructuary and 

simple mortgages 988 

Instances of what transactions are, 

and what Sales ... ... 047 

Instruments directly or indirectly 
providing for pow'or of sale held 
previously to be 978, 979 
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990 
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Mortgage— (contcl.) 

ItKJjmmoiu not taking offect for 
want of operative words, rem- 
•"cly in cases of 940. 941 

Iiixtrumenta providing for power 
of sale if charges or 978, 979 

Intention in, Tost to find out 923, 924 
Intention to keep alive, clue to ... 1515 

Interested in, 

kinds of persons not ... 1586 

reversioner, Not person ... 1586 

Interest transferred in a 922, 92d 

Interpolation of witnesses’ names 
nhetlier inator.'al alterat'on 
to vitiate assurance 
Language and creation need not 
he in any special form 
Legal and Mortgage, Distinction 
between 

• • • 

Lokhainukhi inoi tgag©, definod ... 

Lease and 

distinguished 

distinction between 954, 966 

Lease, of the nature of. Contract 

to execute ... 933 

Limitation for 978 , 982 

Loan raised by temple tnjstee 
out of temple funds by mort¬ 
gaging his property whether 
i«j excess of his power ... 

May be split up by Court’s decree 
in suit to which mortgagor is 

Madras High Court Rules in res- 
pect of suits relating to charges 

1545 ^ 1554 

More right to specific performance 
of an executory contract to 
convey land if can be mortgage 

Mortgagee not obliged to apply 
for sale of the property under 
Sell. II, rule 18, of the Presi¬ 
dency Towns Insolvency Act ... 

Mode of proof 

Mortgage-deed given as, if creates 

® 923, 924 


1183 


k 


1201 


956 


997 

1018 


Paqb^ 

Mor^ags_(contd.) 

Mortgagor cannot consolidate 
when ho has parted with any 
part of his equity of redemp¬ 
tion ... 1125- 

Mortgagor to pay proper Stamp 
duty 1024, 1025 

Mortgages void for uncertainty ... 930- 

Moveables of. Question of, dis¬ 
cussed ... 1042 

Moveable property, of ... 914 

Nature and attributes of, dis¬ 
cussed in detail 921, 922 

Necessity for proof when arises 1018- 
Not relinquished by taking promis¬ 
sory not© for interest 1527, 1528- 

Novation of, requires extinction of 
old mortgage ... 936 

Object of legislature in codifying 
law of, and prior Indian law 
of 917, 918- 

Of moveable property. No provi¬ 
sion with regard to ... 1376 

Old and present law. Divergence 

between 919 , 920 

On failure of a mortgage, personal 
covenant when unenforceable 1021 
Particular words if necessary to 
constitute ... 929* 

Parties to, 

arrangement qualifying 

right to redeem by 1097, 1098 
extinguishment of right of 
redemption, by act of... 1102 ' 

suit for persons having 
contingent interest, to b© 
added as, disqualification 
of ... 1592 

suit for persons qualified, 
and not qualified to be 
joined as ... 1587 

Paying off, indicates no intention 
to keep it alive 1520, 1521 

Payment, discharge of release of, 

destroys charge created by 1524, 1525 
Persons competent to ... 957 
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Mortgage—(contd.) 

Suit for ])ersons pknulin)^ ju^ 

Urlti, Disqualification of, to bo 
impleaded in 1A87, 158'^ 

Pledge and, Relation between 020 

Possession* mortgagee's right to* 
must arise under ... 1224 

Possible remedies undor ... 1190 

Power of Higli Court to make 
rules* 

as to charges and* S. 104 ... 154l~ 

1576 

regarding charges and, 
Principle of the law, as 
to ... 1540 

fewer of sale in a, 

before the Act, discussed 
in other systems of law 
principle of 1234—1230 

provisions relating to. Dis¬ 
cussions in Council 1238* 1230 
validity of, when sale out 

of Court ... 1240 

when to be exercised 1240, 1241 

when valid ... 1233 

Power to deposit in Court money 

due on, S. 83 ... 1415 

Previous state of law as to ... 969 

Principle of, Discussion of tinder- 
lying ... 917 

Priority of vendor's lien not iner* 

ged in 1520, 1521 

Proceedings subsequent to sale 
under a, Procedure applicable 
to 1541 

Proof of 1018, 1020 

law as to 1654 

Property comprised in a, who are 
to be joined as parties in a suit 
for foreclosnre, sale or redemp¬ 
tion of, 8 . 86 (repealed) ... 1420 

*Property less than Rs. 100 in 
value, Necessity for registration 
of, discussed 1030, 1031 

Property mortgaged is certain if 

ascertainable 937 


Mortgage— (confd). 

Recital of nature if conclusive 

rogartling it l):iu 

Recovery of balance duo on, 

S. 90 (rc|)caled) ... 1432 

O. 34, r. 6 ... 1785 

Regis^tration and Attestation of ... 009 

history of tho section rc lOMl, 10tl3 
Registration—VaUd&invalid lou 8 , iulu 
Registration & writing of, Pre¬ 
vious law ... Iu04 

Reme<ly on failuie of, considera¬ 
tion of 1210 , 1217 

Renewal of ... 1325 

a mortgaged lease, S. 71 1151 — 

1156, 12U5 

Repurcliase, mere stipulation for, 

is not indicative of 031 

Rights of tlie assignee of a ... 1032 

Right of redemption of a son. See 
Son. 

Rules for cnrrj'ing out Provisions 
of Tr. P. Act legarding charges 
and, Bombay High Court’s 
power to moke ... 1544 

Running account, for security of 062— 

064 

Sale subject to 1835, 1836 

Sale with right of repurchase and, 

Distinction between \\ 4 ii 

Security for debt is distinguishing 
feature of, apart from other 
transfers 945 , 94(5 

Shares in a partiioislnp whotlier 

subjects of mortgage ... 057 

Signature of mortgagee to a, 
essential lOio, loiJ 

Simple, No transfer of ownership 

^ 119:1 

Simple, and charge dislinction 
between, regarding personal 

... 023 

Stipulation as to compound inte¬ 
rest in deed of, if hard and 
unconscionable 

Stamp duty leviable on 1024, 1025 
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Mortgage—(contcl.) 

Sul>sequent, Suit to enforce. Prior 
mortgftgce. If necessary party 
ill, Law as to loS9. 1591 

Sulistituteil security, In caso of ... 9C0 

Successive, Hc-coiiveyance, in 
casos. Law as to ... 1081 

Suit for 

ndvei-so claimants, and 
claimants by paramount 
title. If proper parties 

to ... 1688 

erroneous Decree in. Effect 

of ... 173.5 

lessee or tenant, If neces* 
sary party to ... 1585 

mortgagor parting with his 
equity of redemption, not 
a necessary party in ... 1594 

parties to ... 1584 

persons who are necessary 
parties to a, Rule as to 1583 
proper parties in, Disti no¬ 
tion between necessary 
parties and ... 1583 

purchaser not joined in, 

Rights of. Law as to 1640 

rights of defendants in, 

Findi n gs with reference 
to. If available as estoppel 

1582. 1583 

to be pleaded in, persons 
pleading jus tertii, Dis¬ 
qualification of ... 1588 

unnecessary Parties to ... 1586 

Suit on 

when lies for personal re¬ 
covery 1065 

not suit for recovery of 
debt requiring succession 
' certificate ... 999 

son governed by Mitak- 
shara Law, not joined as 
party to, when bound ... 1630- 

1633 


Paob- 

M ortgage —(cont d.) 

Suit on 

how aiut wiien determined, 
when it is executed 
before the Act ... 921 

unregistered ... 1655* 

unregistered, Law as to ... 1655 

Suits relating to—See Practic4 and 
Procedure. 

Tacking is more common in 

practice than consideration ... 1126* 

Terms of worsliip if inoitpagnbie 967’ 

There can bo no aliunde 1024 

Thore is no case for consolidation 

unless it is created by a contract 

whicli binds both parties 
alike ... 1126* 

Test whether transaction is 945. 946 

Tlrird parties to, Rights of, not 

affected by S. 68 1207, 1209 

Time for mortgagee's remedy ... 1184 

Time, when essential in contract 

of 946, 1064 

Topical Introductfoii ... 897’ 

Transactions appearing to be, but 

really sales 945, 946 

Transactions held to be 938, 939 

and not to be 029—931 

or otherwise 950*—963* 

Transactions not held to be ... 939 

Transactions when no ... 1024 

Transfer, if sliould be express ... 923 

Transfer of a, and assignment of 

a chose-in-action. Difference 
between ... 1032 

Transfer or charge, whether ... 918 

True tost in cetormining whether 

a transaction is a, or sale ••• 949 

Trust and, Distinction between 954 

Two witnesses must attest a ... 1014 

Unattested, Operation of 1020,1021 

Unregistered, Rejection of, Effect 

of ... 1075 

Unstamped, Wliether and when 

admissible in 6 \ndence ... 1026 

Usufructuary, Covenant to pay 

under. Effect of 1192, 1193 
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mortgage—(concld.) 

Usufructuary. Covenant by inort 
gagor not to alienate proporty 
under 

Usufructuary, mortgagor’s failure 
to deliver possession, after exe* 
tion of 

Usufructuary, Personal covenant 
in, Effect of 

Usufructuary, Personal covenont 
to pay, Addition of, if alters 
nature of l21*i 

Usufructuary, Personal liability, 
Matter of express contract in 
mortgage by conditional sole 
and 121c 


1190 


1215, 121(1 

What accessions pass with ••• 1201 

What is a usufructuary 1354 

What may bo mortgogod 056, 957 

What passes on ... 95S 

What property may be inort* 
gaged 950 

When to be by assurance, S, 59 999, 1043 

When writing and registration 

compulsory 999, 1001 

Whether all forms of, romyjrised in 

the chapter on mortgage 897 

Writing and registration of, mado 
compulsory for first time by the 
Act 1004 

See Co/Uniti/ton, English mori* 
gage. Equitable mortgage, Incum* 
branct. Insolvency, Interest, Mer* 
get. Mortgagee in poesession. 
Subsequent advances, Welsh 
Mortgage, Zur-i-peshgi leases. 

by Annuity Deed. 

Description of ••• 910 

Invented to evade usury la^^s 916 


Mortgage by Conditional Sate, 

Anomalous n.ortpages and their 

relation to 9?!iO, 9^7 

Bong. Reg. XVII of 1800, Before 



and after 

C’iillrttcral stipulations in, validity 

1121 

M91 

of • 

9xi> 

ClaU'V {(’) S. .‘S <l<>cs JK>1 roiK* a 
ptcsvunptit.n that a snh* wdh a 


I2ir> 

stipulation for iepurchi.so isr. 

1J4 5» 


Conditional sale distinguished from 

9s«i 


Defined ••• 

oir. 

12I(> 

Definod. S. 58 

911 


Definition and meaning of 982. 

Equit y of rc<lempt ion, English 

9X3 


law of. if applicable in Madras 
to 0<^4, 9l)t» 

For in of words. Necessity of porti* 

culars 983, 984 

History of, in Modras nnd Bern- 
bay 904, 0 

Limitation governing 984, 985 

Not ticated as mortgage in Eng¬ 
lish Law • •• 915 

Oral evidence, Admissibility of, 

to show intention to redeem 904, 907 

O^mership actually transferred ... 922* 

Personal covenant absent from ... 

990. 997 

Personal liability for repayment 
of loan, absent in, and in 
usufructuary mortgsge JSO* 

Previou.s law and liistory of, 

traced t98, 911- 

Previous State of Jaw of, in Ben¬ 
gal, United Provinces end 
Central Provinces 898, 904 

Sale and, distinguished 083* 

Sale with condition for repurchase 

and. Distinguished 082, OSS- 

Test to ascertain whether deed is 

conditional sale or 983, 984 

Transfer of Property Act, Effect 

of, on old law regarding it 907, 008 

Vomacular names for 982: 

See Mortgagee. 
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Mortgage>Debf. 

Actionable claim, Whether an ... 960 

Costs considered as part of ... 1820 

Interest on. cessation of, S. 84 ... U26 

Jloveable property, if ... 922 

Whetlier sale extinguishe.s ... I 78 i 
See ContribulioH. 

Mortgage-decree. 

Assignment of, not compulsorily 

registrable ... 1733 

Leave of Court, under, mortgagee 

purchasing with, Position of ... 1772 

I'or Sale, Limitation for execution 

of ... 1782 

Property sold under 

re-purchose of, law as to ... 1766, 

1767 

who may re-purchase 1767, 1768 
Property sufScient to pay off. Sale 
of ... 1751 

Property under. Conduct of eale 

of ... 1769 

Soe Mortgagor. 

Mortgage-deed. 

A covenant in. Scope of ... 1161 

Construction of, for determination 

of time of re-payment ... 1135 

Defined 

S. 58 ... 911 

and explained ... 968 

Definition of, in Stamp Act ... 914 

See Documents, 

Mortgaged Lease. 

assignment or sub-lease of term 1168 
Kinds of ... neg 

Mortgagor notifiying unwilling¬ 
ness to redeem case, effect of ... 1156 

Renewal of ... 1265 

principle of the rule ... 1265 

rights of the mortgagee ... 1265 


Page 

Mortgaged Leas e -(CODCld.) 

Rights and liabilities of mortgagor 
and mortgagee os to, S. 65, 

Cl. (d) ... 1168 

Mortgaged Property. 

Accession to, S. 70 ... 126(1 

Attachment of 

repealed law (S. 99) ... 1475 

in execution of decree when 
no specific order for sale 
made 1188 

Destruction of, by extraneous 
causes. Liability of mortgagor 
on 1229 , 123U 

Disability of mortgagor to re¬ 
deem portion of ... 1047 

Implied warranty of title of 1161, 1162 
Mortgagee’s liability to deliver, 

with all accessions ... 107? 

Mortgagee’s interest in, if defeated 
by mortgagor’s fraudulent con- 
duct ... 1162 

Mortgagor’s liability to furnish 
another security on destruction 
of 1229, 1230 

Natural or accidental destruction 
of, Prov. to S. 68, to. Restriction 
of ]230 

Omission to implead person in¬ 
terested in. Consequence of ... 1608 

Portion of 

mortgagee’s acquisition of, 
effect on indivisibility of 
mortg^e IIH 

redemption of. Law as to... 109, 

1010 
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Mor^aged Property— (oonckl.) 

Possession of 

mortgagor in. Waste by, 

Law as to, S. GO 1170—11 7?^ 
mortgagor's liability to so* 
ciiro complete mul 
peaceable 122S, 1224 

Property that may be mortgaged. 

aiC. \K>7 

Kedemption of, wJiole or part ... 143G 

See Mcfrigagct Mortgagee» Mart- 
gagee in possession. 

Mortgagee. 

Acceptance of negotiable instn)* 
merit by, Nontext inction of 
original security by ... 10(i2 

Acquiescence by. In diminished 

security for longtime, Effect of 1228 
Acquiescence of, in his disposses* 

Sion, bars bis remedy under 
S, 08 ... 1226 

Acquisition by, modes of ... 1117 

Accessions made by the mort • 

gagor after decree would not 

belong to tlio, but to the 
mortgagor 1145 

Acquisition of mortgaged property 

compulsorily made entitles, to 

compensation ... 9G0 

Application under S. 83 by, Essen* 

tials of U42, 1545 

Assignee if included in term ... 9C6 

By conditional sale 


Mortgagee -(contd). 

Disability of, to loielo.so or soil, in 
ca.so of works of i)ublic utility, 

S. 07, Cl. <r> ... JI9S 

Duties of, in n RtHloni|itioii suit ... J8l7 

Kffnot ol I io>,s<'ssioii ujk»ii 

tbo ri*;lits of f lio 11 1 I 8 < 

Effect of third, redooinintf first ... 1322, 

1325- 

Election of nritieft by ... L)18 

Grant of long leo’^ to. Lawns to... 1G78 

Heirs of docoased. .See Fore¬ 
closure. 

Has tlio right to maintain sxiit 
against inortLMgoriM-ain* poiscai 
aeting witli liis authority ©s.<?on* 
tinlly impairing the propoily ... 1208' 

Has right to suo niortgnpoes for 
the deprivation of his security 

or tho wrongfxd act or do* 

fault of the mortgntror 

Impairment of securitj^ of, By 

wrongful act or default of 

mortgagor, S. C8, cl. (b) 1219 

Incompetency of, and mortgagors 

and How relieved agoinst ... 1538 

Injunction and recovery of 

damages, by 

In possession 

difference between rights 
of non-possessopy mort¬ 
gagee and, 1207 

when liable to account ... 1659 


1219 


1175 


remedy of 


1193, 1196 

Is entitled to remain in pesrossion 


right of, to sue 

only 

for 

till he is paid under Malabar 


foreclosure 


... 1189 

componJiation for tenants’ 


Can, redeem 


... 1443 

Improvement Act 

136? 

Conflicting remedies of 


... 1196 

I«eav6 to bid, when granted to 

1770 

Contract to, future property 

... 933 

Liabilities of 


Costs of, subsequent to 

decree, 

in case of assignment of 


8 . 94 (repealed) 


... 14S4 

mortgaged lease 

1168 

Defined 


965,966 

to account, in sale, under 


Defined, 6, 68 


... 911 

power, of property in 


defined in Stamp Act 


... 914 

possession 

1259- 
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Mortgagee—(contcl.) 

of 

to account wlien arises ... 16.>9 

to make restoration of pro¬ 
perty in .samo condition 1079 
to realize security in the 
only way proscribed in 
Tr. P. Act. 1048. 1049 

to specifically raise pleas in 
suit to recover mortgage- 
inonoy ... 1222 

to sue in respect of whole 
mortgaged proi)erty 1199, 12')0 
Limitation of riglits of, S. 67, 

(o)- 1189,1190 

Mortgaged property. Specification 

of, Kssential for a 5)36, 941 

Mortgagor becoming trustee for, 
if entitled to foreclose, S. 67, 

Cl. (f») ... 1197 

i^fortgagor from denying title of, 

Estoppel of 11.*5 9. 1160 

No marshalling between a, and 
attaching creditors of the Mort¬ 
gagor ... 1.387 


Obtaining of collateral advantage, 
for fresh consideration by, 


Legality of 

109.5 

•1097 

Omission to join, Effect of 


1637 

Other rights of, Law as to 


1657 

Persons entitled to demand 

re- 


conveyance from 

% 9 • 

1172 

Power of sale 



in English law 

• 44 

1236 

when to be exercised 

• • 4 

1240 

Power of, to ci'eate tenancies 

4 4 4 

1335 

Possession by 



application for. Time 

for, 


Law as to 

#99 

1731 


mortgagor’s obligation to 


protect 1224, 1225 

disturbance of. Law as to, 

S. 68, Cl. (c) 1223, 1224 

Possession, Right of, to be placed 
in, accrues from date of final 
decree of foreclosure 1733 


Mortgagee— (conid.) 


Page 


Principal by. Acceptance of. If 
debars him from claiming inte¬ 
rest ... I6C0 

Prior, Suit to enforce subsequent 
mortgage, If necessary party 
in ... 1589 

Puisne, 

accounts taken in earlier 

suit, If bound by ... 1650 

disability of, to eject, if 
prior mortgagee becomes 
auction-purchaser 1638,1639 

obtaining of an order for 

sale by ... 1194 

rights of. as against auction- 

purchaser 1637, 1038 

Purchase by, of part of mortgaged 
property, subject to his charge. 

Effect of 1774. 1775 

Purchase by, of property to be 
sold under his power of sale, 
prohibited 1254, 1255 

Purchase without leave by. Lega¬ 
lity of ... 1771 

Question whether a, is a second 
or subsequent, how to be deci¬ 
ded ... 1297 

Recoverable by. Items of account 1662 


Remedy of, 

aftersale ... 1781 

against person not joined 

as party to a svrit 1629, 1630 
under S. 67, if concurrent. 1206 
under S. 67, Nature of ... 1208 
when deprived of his secu¬ 
rity for want of title in 
mortgagor ... 1162 

when mortgagor commits 

active waste 1173 


when prohibited from 
bringing mortgaged pro¬ 
perty to sale without 
instituting a suit for saleh 

1862 , 1864 



TOPICAL IKDKX 


1913 


Pack 

Mortgagee— (contd*) 

Right of, to his romocly when 
arisos ovoti if tliu intei^-st is 
overdue ... 1184 

Right of, to eject trebpa^sots HSii. 1187 
Kight of, to eject trespassers wliou 
advorse possession was otUi- 
cidonb to tiie mortgage ... 1187 

Rights of, 

to accession to mortgaged 

property ... 12ti<» 


as against third parties 1207-120D 


as purchaser, as 

against 


subsequent and 

prior 


mortgagees 


1773 

for personal recovery, when 


enforceable 


1223 

for reiinbursement 

of ox* 


ponses for defending his 


title 

• • • 

1166 

purchasing equity 

of re* 


demption 

1505, 

1506 

to a renewed lease when 


the mortgaged property 


is a lease 


1205 

to bring one suit in 

case of 


two mortgages on same 


property 

9 ♦ « 

1189 

to costs, against 

w'hom 


available 


1831 


to mortgage money -with 
interest, on redemption. 

1138, 113U 

to relief, depends on nature 

of possession assured ... 122i> 

to repurchase mortgaged 

property ... 170G 

to sue for foreclosure or 
sale, S. 67. 1179-12U2 

to sue mortgagor alone. In 
respect of mortgage of 
Stridhan ... 1006 

under a supplementary 

decree ... 1796 


I’AUJi 


pay off 


1203 

1202 

120t 


1193 

1189 

1212 


1194 

1187 


J2t'4 


Mortgagee— (cuiit<l.} 

Rigid < f 

Mibtoquciit. to 
prior. «. 74 

Revenue Sulo. owing to default of 
Soverance of interests of sc-verul, 
when allowed 
Simple, 

remedy of, Sal© througli 
Court 

• • • 

Right of—to suo only for 
friale 

»• ■ 

to feuo jjeivonally 
Simple, Stipulation of additional 
remedy by, if entails forfeiture 
of statutory lemedy 
Statutory rights of 
Subsequent and j.rior, Riglit of 
former to pay cli latter—Proce¬ 
dure piescriLed discussed 
Subsequent mortgagee not bound 
by accounts between prior moit- 
gagee and mortgagor 
fc>uit \t\\ Defenco (o 
Suit for damages on bteacli of 
implied contract by 1161, 11 (i2 

Suit for mortgage-jnoney on 
failure to ^ecuie quiet possession 
by 

• • • 

Time for tl.o remedy of 
Usufructuary, 

creditor of, Disability of, to 
attach mortgagee's into- 
rest as “ debt ” 
disability of, to sue for 
foreclosure or sale 
heirs of. When entitled to 
sue without succession 
certificate 

remedies of, other than the 
one defined under S, C8. 
remedy of, to realize his 
security by possession ... 
right of, to suo for sale, if 
there is agreement to 
repa.v the principal 1190-1193 


1529 

1187 


1166 

11S4 


1102 

1190 

1231 

1189 

lUO 
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Mortgagee—(concld.) 

Usufrucluary. 

personal nonliability of. 

Principle of ... 1189 

suit by, for sale, where 
possession is only in lieu 
of interest ... 1190 

suit for possession by. Right 

of, when accrues ... 1191 

wlicn entitled to sue for 
damages for disposses¬ 
sion by act of mortgagor. 

1191, 1192 


What items of account recover¬ 
able by ••• 1602 

What the term, includes under 

Bombay High Couit Rules ... 1444 


When both mortgagor and, become 
entitled to enforce their res- 
|X>ctivo 


When, entitled to^add costs to 
mortgage-debt 183( 

When, entitled to bid at sale 
W* en is a, in possession 
When must pay costs 
AVhen not entitled to interest 


1831 

1770 

1269 

1831 

166.5 


See Consolidation, Equitable mort¬ 
gage, Estoppel, Interest, Mort¬ 
gaged lease. Mortgaged property. 
Mortgage-money, Mortgagor, 
Possession, Practice and Proce¬ 
dure, Priority. 


Mortgage) in Possession. 

Accountability of. when onlianced 
rents aro locoivod from tenants 
g to enliancod revenue 
being paid by him 

Accountable for rents and profits 
whore possession is delivered 
under a contract for sale not 
followed up by execution of 
conveyance 


1337 


1329 


Mortgagee In Possession— (centd.) 

Amount left after deducting ex¬ 
penditure allowed by Act is 
surplus to be paid to mortgagor 1350 
By taking possession becomes 
quasi «♦. 1331 

Cannot acquire any adverse title 
by the operation of tlie law of 
limitation^ and cannot be ab¬ 
solved from liability to account 1340 
Contract for payment of public 
charges is implied when a 
fixed sum is mentioned in the 
mortgage deed as Govern¬ 
ment revenue ••• 1339 

Duties of, (S. 76) 132(5, 1327 

exceptions to certain, in 
cases when receipts have 
been agreed to be taken 
in lieu of interest, S# 1352 

extent of 1329 

not to commit waste ••• 1340 

not to commit waste, 

Not applicable to 
ameliorative waste 1340 

not to commit waste, 
winch is destructive or 
permanently injurious 
to property 1340, 1341 

principle of the rule ••• 1329 

to apply insurance money 

to reinstate property 1341, 1342 

to apply insurance money 
to reinstate property, 
English and Indian Law, 
Difference between 1341, 1342 

to appropriate income after 
necessary deduction to 
interest and towards 
mortgage debt 1 348,- 1350 

to collect rents and profits. 

1333,-1334 

to keep and give accounts 

1342-1348 
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Mortgagee in Possession— ( oontd.) 

Duties of, (S, 70)— 1320, 1327 

to make repairs necessary 
for the preservation of 


the property 

... 

to manage property 

with 

ordinary prudence 

... 1331 

to pay all public charges ... 1330 

no less the interest 

of, to 

preserve property 

from 

forfeiture or sale 

1280. 1281 


whotlier bound to perform, 
even when possession not 


as mortgagee 1329, 1330 

Duty of, 

to keep account of costs 
of necessary repairs of the 
mortgaged property 1340 

to pay to mortgagor his 
surplus receipts from 
mortgaged property ... 1350 

Effect of tender by mortgagor on 
rights and duties of 1351 

r^ailure of, to keep account of costs 

of repairs if fatal to his claim ... 1340 

Leases by mortgagee and its effect 1335 
Liability of, does not arise where 
the mortgage becomes extinct 
or whore possession is not qua 
mortgagee ... 1329 

Liability when property is leased 
to mortgagor on payment of 
ront ... I.336 

Liability of, for rents and profits 
collected by the Mortgagor ... 1330 

history of 1352, 1353 

to account for illegal col¬ 
lections ... 1330 

to pay interest on profits 1350 
to render accounts, Extent 

of ... 1343 

to render accounts, when 

exempted from ... 1354 

Limitation for recovery of surplus 

income from ... 1351 

Loss occasioned by default of 1327, 

1352 


Mortgagee in Possession— (confd.) 

Murlgiiu*H.i*.s iHuaiit in Madras i.s 
a tenant from yemr to year ... 

Muitgag<MVs loiiant in MudiaK c an 
not c»n ic'dMni|»lion biMnuitodas 
f riu>|ja ssnr 

Mortgagee cannot bo said to bo 
in possession merely becauto lio 
nominates a por>:on to inunago 
pro|H*rly 

Mortgagoo whon entitled to add 
rovejiues puicj by him to his 
mort gage money ... 

Xoed not l>o in actual physical 
possession 

Non-liability to account, when 
arises 

... 

Not bound, 

to carry out repairs out of 
his ou^l pocket 13.39 
to pay public charges out 
of his pocket 1337, 

to secure highest rent ... 

Not entitled to mcover costs in¬ 
curred as on an unnecessary and 
harassing litigation 

Not ontitlod to charge for Ids 
|)or8onal service as distinct from 
h IS me nagomon t expenses ... 

Not liable for actual profits of 
land 

. • * 

Not liable to account, if possession 
obtained tlirough court 

Occupation need not be personal... 

Payment with rests, olTect of ... 

Pa>'ments made by, rate of inte¬ 
rest allowed on 

Position of, is that of a trustee 1 3-12. 

Possession may be actual or cons¬ 
tructive to impose liability to 
keep and give accounts J342, 

Possession of, not adverse 

Power of, to create tenancies ... 


1’aujj 

133;-: 

1270 

1330 

1395, 

1306 

13.54 

1340 

1333 

1270 

1332 

1333 

1344 

1333 

1340 

12S4 

1343 

1343 

1330 

133 
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Mortgagee in Possession (contd.) 


Presumption agiiinst, 

from refusal (o account 134«>, 1347 
from non-production of ac¬ 
counts 1344, 1345 

Jtishts of, (S. 72) ••• 12rit) 


12C8 

126S 


12<>8 


1285 


1286 


1285 


1283 


Apfdicable to Punjab 
principle of the rule 
applies to all mortgages 
irrespective of tboir date 
of execution 
liow afloctod wlien he is 

also lessee 1270, 1272 

to charge for expense in¬ 
curred in management of 
the property 1275, 1277 

to chareo for money spent 
by him 

to charge for preiniums in 
insuring the property ... 
to charge for lenewal of the 
lease 

to payments made in res¬ 
pect of Government re¬ 
venue 

to recover expenses in sup¬ 
porting his o^vn title 

against the mortgagor 

1284, 1285 

to recover payments made 
to protect property from 
forfeiture is independent 
of possession 

to recover payments made 
for supporting mort¬ 
gagor’s title 1284 1285 

to spend money os is 
necessary and add such 
money to the principal 
money 1266—1267 

to spend money. Limits of 
admissible expenditure... 
wbon cotiiin6nc6S 
Sale by, in exercise of his power. 

Bights of mortgagor to an ac¬ 
count 


1281 


1274 

1269 


Mortgagee in Possession—(conoid.) 


To exercise due diligence. Degree 

of diligence 1333—1335 

To recover money spent to protect 
property from forfeiture or sale ; 
the forfeiture or sale must be 
such as would have imperilled 
his security 1282.1283 

What amounts to 1272, 1273 

Wliat is surplus ••• ^350 

When entitled to charge for 

money spent for the preserva¬ 
tion of the property from des¬ 
truction, forfeiture or sale 1277, 1278 

When entitled to value of im¬ 
provements 12/8, 1279 

When is a ••• 

When liable for gross negligence 

in managing property 1332, 1333 

Mortgagee’s Remedy. 

Mortgagee dispossessed may re¬ 
cover possession or mortgaged 
money or demand alternative 
security but cannot sue for 

foreclosure ••• 1229 


Mortgagee Purchaser 

Not trustee 
Bights of 


• • » 


1772 

1103 


Mortgagee’s Legal Costs Act (1895). 

See Statute 58 and 59 Vic., C. 25. 

Mortgagee’s Shield. 

What is 


1314 




1269 


Mortgage Money. 

^ Defined 

S. 58 

Discharge of. How made 
Mortgagee’s right to sue for 

S. 68 

principle of the law as to 

Not fully paid by usufructuary 

mortgagor. Procedure where 1134,1135 


• •• 


• •• 


«#• 


• •• 




9G8 

911 

1057 

1203 

1204 
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•Mortgage Money—(concUi.) 

Payment of intomst oxpiossly so« 
cured by ... 

Payment of, to ono eo-mortgogeo* 

No discimrge of entire inort' 
gage ... 10.17 

Payment of, when debt is payable 

by instalments, Law as to ... 11S4 

Personal obligation to repay, by 
mortgagor, if a ncco.ssury inci* 
dent of every mortgage ... 1200 

Procedure for, mortgagor seeking 

to deposit in Court ... lA+O 

Right of tho co-mort gageo to sue 

for his own share of ... 1190 

•Suit for recovery of unpaid 
balance where mortgage oxe* 
cuted and mortgagee has only 
made part payment, Maintain* 
ability of ... 931 

Time when, becomes payable ... lO.lO 

When* mortgagee entitled to ... 1187 

^Vhen payable ... 1184 

When payable, Interpretation as 

1065, 1050 

Whether includes interest ... 919 

^ See Payment into 

Court, liedemption, 

'Mortgage} and Charges, 

How distinguished 1481, 1483 

See Charge, 

Provisione regarding practice and 
procedure relating to suits for 
enforcement of 1579—1855 

Mortgage Seeurity. 

Incidents of 958, 059 

■Mortgage Suit. 

As between co*defendants in. Bar 

of res judicatOp Law as to 1008—1009 
Nature of 999 

Ne ceeeo ry parties to. Who are ••• 1009 


I* vf;i; 

Mortgage Suit- 

pjui ios : 

J-\Mr>HIM* lui\iiiu' in ro- 

doriiplnm not i*n(itlod to I r« 
iiii|il(«ndod ... 1587 

Morti/jig<»i poKiij;.' with or 
lo.sjn^ lii.s riuht t\\ rrdf'inption 
wlioii 1101*0:4 nry ... 1587 

l’nnoi<‘ssa ry 158^, 159.5 

in post siion of tlio 
iiioiigiit'cxt pro|)oit>* not a 
noiHS'^arv ... 1.787 

W'Ju^n inoiigiiuor is foiericsvl 
i»y n luoftgageo, i ho moil - 
gu;:or not ii iKn n;iHry 1590 

Porioil for jmymeiit wJion to nm 1543 
Pei*sons who should bo impleaded 
in 1009—10i>3 

Hogistrnr's Kojiort itn to bo (oun* 

torsigned liy ti Judeo ... 1543 

See American Courts, Mortgoge, 
iVinV. 

Mortgage Usufructuary by Conditional Sale. 

Instiini os of ... I4C3H 

How created ... 1408 

What is a ... 1408 

Mortgagor. 

Accession tuado by, after docreo 
would holotig to tljo, and not 
Id the inortgn^ce 1)4.7 

Assignee if included in term ... 995 

Comparison of, in possession under 
S. OG, with one under English 
luw ... 1174 

Cannot question validity of decree I77G, 

1777 

Contracts, implied, by, S. C5, Law 

as to 115G—1170 

Covenant for defence of title and 
quiet enjo^Tuent by, S, 05, 

f*!- (*) ... 110") 

Covenant for endorsing payments, 

Validity of ... 115., 

Covenant for title of, S. 05, Cl. (a). 11 Oil 

Covenant to pay, by, \^'llen im- 

1207, 120H 
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965 

911 


Mortgagor—(coutcl.) 

Ucjined 

S. 58 
Duty of, 

to preserve mortgaged pro¬ 
perty • 1171 

to prevent setting up of hos¬ 
tile claim 1161—1162 

towards mortgagee 1161—1162 

Effect of tender, on right and 
duties of mortgagee in posses¬ 
sion ••• 

Estoppel of 1159—1160 

Express contract by, Effect of, 

on S. 06 ••• 1177 

How relieved against 1537, 1538 

Implied contract by. Statutory 
covenants subject to 
Incumbrance paid off by, cannot 
be set up against subsequent 
incumbrances created by him ••• 


1159 


1533 


In possession, 

liability of, to preserve pro¬ 
perty ••• 

non-liability of, for deteriora¬ 
tion rights of 1171, 

Lease of mortgaged property by, 
in India, Law as to 1175, 

Legal representative of. Necessary 
party 

Liability of, 

as trustee, when mortgage is 
void • • • 

distinction of, under Cls* (6) 
and (c) of S« 68 
for irnprovemonts made 
by mortgagee on the 
mortgaged proportios 
for payment of Government 
charge, continues even after 
sale of equity of redemp¬ 
tion 1166, 

to pay rent. When does cease 
Limitation of liability of, under 

S. 68, Ch (6) 

Meaning of, in S« 95 


1171 

1172 
1176 
1596 


1216 

1223 


1340 


1167 

1167 

1223 

1458 


Mortgagor —{cont<t). 

Mortgagees and, Incompetoncy of» 
Mortgagee's remedy against, after 
sale ••• 

Mortgagor's purchase of reversion 
of lease merges term in mort¬ 
gage • •• 

Not affected by tacking 
Objecting to a sale, should apply 
under S. 47, C-P-C. {1908) -- 

Omission by—See Redemption* 
Personal liability of 

limitation for • • • 

non-implication of, under Tr, 
P. Act 

Preaximption aa to, in simple 
and English mortgage -• 
under S. 68, CL [n)* Binding 
nature 1208— 

Possession 

by one co-mortgagor of whole 
mortgaged property be¬ 
comes adverse to other co- 
mortgagors «• • 

right of, to recover under S. 
62, Cl. (6) 1138, 

Power of 

to designate property to be 
sold but not to specify the 
order in which the proper¬ 
ties are to be sold 
to object to a sale 1775, 

and also of assignee of mort¬ 
gagor's interest to ques¬ 
tion validity of sale 1775, 
to redeem, \Vhether should be 
whole or part of property* 

Power of Court to grant relief to, 
In respect of fraud, coercion, un¬ 
due influence, and misrepresen 
tation 

Reconveyance of property to, 
How effected ••• 

Promise to pay by. If one of 
‘ binding ’ nature ••• 


1781 


1155 

1380 

1852 


1218 

12G4 

1214 

-1208 


004 

1130 


1775 

1777 


1778 

1800,. 

1810 


lose 

1080 

1200 
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Mortgagor—{conui.) 

Kights of, 

in an equitable luortgogo 1041, 1042 
to call for accounts only 
arises when mortgageo is 
in possession 1318 

to lease mortgaged property 
after passing of luortgogo* 
decree ... 1172 

to monoy deposited in Court, 

S. 83 1413 

to redeem, Revival of 1309—1310 
to return of mortgage •dood 1070 
to set off over payments to* 

wards intci'cst ••• 1000 

Buie as to valid payment of debt 
to any co-creditor by, Excep¬ 
tion to ... 1059 

Sending money by po^t or money 

order, Law as to 1003 

Signature of, essential to a mort¬ 
gage lOlO—1013 

•Subsequent acquisition of title to 
property mortgaged without 
title by, Effect of ... 1103 

fuppression of prior incumbrance 
by, confers on inortgagoo right 
to sue for recovery of irouey 1220 

Vsufnictuar^* suit for redemption 
by, Power of Court to order sale 
in ... 1190 

Ways by which, can help mort¬ 
gagee to secure quiet posse¬ 
ssion 1195, 116G 

What amount to bo paid by ... 1001 

Wbat must bo claimed by, in a 

suit for redemption 1807—1808 

What the teria, includes under 

Bombay High Court Hulos ... 1544 

When could redeem by paying 

only a portion of tlio debt 1 808^1810 

When presumed to act in {>enion&l 

or when fiduciary capacity ••• 1056 


Mortgagor—(conchi.) 

Whether representatives of a 
deceased, aro co-mortgagors for 
purposes of contribution ... i45tl 
Wrongful acta of, kinds of 1219, 1220 
Wrongful act or default of—Soo 
^lorttjagcf, {Consolidation^ C'o«- 
tribntion^ Deposit^ Equitable 
nwrtyuije^ Equity oj redeynpiion^ 
Mortgaijed lease^ Mortgaged pro^ 
petty y Redim ptioiiy Tender^ 

Waste, 

Mortuum Vadium. 

Forni of mortgage once recognised 

by JCnglish Law 91a, 910 

Movable. 

Alortgago of. 

not within per view of the Act S07 

Movable Property. 

Bill of Sale Acts provide for mort¬ 
gage of jnovcable property in 
Knglisl) Law ... 1370 

Mortgage debt if ... 022 

Mortgage of, English and Indian 

Law 1370 

No provision with regard to mort¬ 
gage of ... 1370 

Registration not necessary oven 
in unexempted area in the case 
of mortgage of 1039, KMO 

Sale of, by the pawnor, governed 

by Contract Act «•. 1235, 1239 

Subsequent advances on the mort¬ 
gage of 1370 

Mortgage of, Question of, dis¬ 
cussed • ** 1042 

MuddaUkriyam. 

Form of Mortgage 902 

Multiplieity ot Suits. 

See Suits. 

Kunlcipal TaMt. 

If payments of salvage nature ••• 1261 
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Nazarana. 

Seo Cornmissioji. 

Negligence. 

Against negligence, how affects 

priority IS65, 1360 

In la%v, what is ... 13(j0 

Mere, not enough to entail for* 

feiture of priority ... 1364 

Must be 

a breach of duty to public or 
to person affected 13(i4, 136') 

in the transaction itself and 
the proximate cause ••• 1365 

What is ... 1300 

Negotiable Security. 

See Puijment. 

Negotiable Instrument. 

See Mortgagee. 

Newspaper. 

Notice in, not a good tender ... 1421 

Niawa. 

Instance of anomalous mortgage 1468 

Nirmulal. 

Wliat is a ••• 1472 

N.W.P. Land Revenue Act. 

Ss. 113 and 114—Reference to ... 1106 

Non-joinder Parties. 

Advantage and disadvantage of 

non-joinder of puisne mortgagee 1610 
Prior moi-tgageo cannot- make 
good Ilia omission to join putaiie 
mortgagee by in.Ttituting an¬ 
other auit against the puisne 
mortgagee ... 1610 

Puisne mortgagee is not bound 
by tho result of the suit to which 
1)0 was not a party ... 1610 

Puisne mortgagee not bound to 
join prior mortgagees ... 1611 

Suit by or again.it paitneis ... 1017 

Notice. 

Doctrine of, importance of, in 
aw of property on account of 
ts effect on priority ... 1309 


• 4 • 


1422 
.4 1544 

96(>, 987 


910 


1422 


Notice —(contd.) 

Effect of. 

on priority 1369 

on subsequent advances 1374 

Essentials, to be effective 1245. 1246 
Foreclosure, of. previous law as 

to necessity of giving 898, 800 

Form of, 

of deposit 

of Payment into Court 
In relation to sub-mortgage 
Invalid under old law if cured by 
considering it as issued under 
Transfer of Property Act ••• 

It is tlio court's duty to see that 
t)i6, of deposit is seived ••• 

It is not the duty of the mortgagor 
to see tliat the, of deposit is 
seived 

Mortgagee, when entitled to 
Newspaper, in a, not a good ten* 
der 

No fresh, necessary when there is 
a long delay between the mat* 
uring of the notice and the 
actual sale 

Of deposit or tender when required 
Of intermediate incumbrance if 
afiects priority 
Of Sale, should be in writing 
Persons 

who may serve with ... 

incompetent to contract, 

Rule, where, S. 103 lo517, 1638 

rule as to tender and, Prin¬ 
ciple of • •• 1538 

Service of, Affidavit of. Rule as 

to 1542, 1544 

Service of 1245, 1246 

rule as to 1542, 1544, 1550 


1422 

1106 

1421 


1240 

1429 

1510 

1245 

1637 


starting point for determin* 
ing priority in a case of 
equitable assignment 

to mortgagor, when necessary 


1369 

1187, 

1188 
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Nolic^— (concld.) 

To Mortgagor, Necessity of. Law 

to ... 1759 

Under old regulations treating of 
mortgages 899. 900, 903, 904 

Want of, does not invalidate sale 1245, 

124G 

When application to he on ... 1542 
Wlien necessary ... 1309 

When there is a waiver of ... 1247 
Whether necessary for marshall- 

... 138(i 

See Agtnt. Sale. 

Novation. 

A valid contract sufficient to 

constitute ... jigg 

Civil law. classifications of ... I 524 
Effect of, on prior contract 1524, 1525 

Further charge of ... 1025 

Lease, renewal of a terminable 
without renewal amounts to a 1028 

Merger and, Distinguished ... 1524 

No, if creditor abandons remedy, 

but not claim, against debtor 1520 
Original contract modified where 
creditor and debtor agreed that 
bond’s interest was recoverable 

from rents of debtor’s tenants 1527 
Possession when actually necee* 

989.990 

Kenewal of Usufructuary mort- 

, 988, 989 

Usufructuary mortgage. Contract 
of. Renewal of ... 93 ^ 

Merger. 


Oceuptney hottflnf, 

Per^nal lUbiUty of mortgagor 

of non transferable 

Roversioner profesaing to tranafw 

an estate over-which lie had 

^ more than a spea successiooia 
“under 

ao A 


1222 


Page 

Offer. 

Mere, b.v letter not a valid tender J422 

Onus. 

Lies upon tiio inoitgagoe to prove 

tliosumdiieon themortgHge ... 1073 

Shifted b.v registration ... 1020 

Whoa mortgagor's leases are 
quostioiiod the lossoo must 
prove that it was loasotl in the 
ordinary course of iimnagoinent 117(1 

Operation of law. 

Charges cieated by. various kinds 

1492. 1498 

See Wort/.y tout Phrases. 


9U4 


925 


1222 


Oral agreements. 

Whelher registrable ... ( 93 ^ 

Oral Evidence. 

Admissibility of 

for showing real nature of 

instrument ... 92.^5 

in respect of an anomalous 
mortgage 1473. 1474 

showing ostensible co-obligor 

to be really surety ... 994 

to show intention as to re¬ 
demption of mortgages by 
conditional sale 993 . 997 

to show security included 
past and future advances, 
to show transaction is mort- 
gage or not 962,903 

Cases where admissible and prin¬ 
ciple as to admissibility of 950. 953 

Intention may be proved by, of 
conduct and dealings 920 . 929 

Mortgagor’s right to give, in res- 

pect of non-receipt of considera- 
tion 

1517 

Of intention infersble from eon- 
temporaneous correspondence 
and parol evidence of conduct 1052 

Principles decided under S. 92 

proviso 1 , Evidence Act, 1872 
Summary of * 


1517 


1052 


1517 
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Oral Evidarce—(condcl). 

Scape ol rule as to ... 928 

To siiow, ouo kind of deocl to bo 

I'oally anotJier, Admissibility of 927 

.»2S 

See Consi(/€t‘(ttion, 

Order. 

Under S. S2. How enforced ... 1543 

Order Absolute. 

For Foreclosure, when to be pass* 

ed> iS. 87 (ropealod) 1430. 1431 


Otti. 

An instance of anomalous-inort* 



... U68 

Ottidar. 


Rights of 

... 1471 

Otii Kamparam. 


What ia 

... 1472 

Otti Mortgage. 


What is n 

1471, U72 


Kanoni MoiTuu^e and. Difference 

between 14 <1. 1472 

Overpayment. 

Recovery of, iu Redemption suitSf 
See Practice aud Procedure. 

Ownership. 

Jura in re iiliona and ••• *187 


P 

Parol Contract. 

In parol contracis for eijuitable 
mortg age wlien a memorandum 
need not be legistercd ... 1237 

Paroi Evidence. 

Admissibility of. to show osten¬ 
sibly absolute conveyance to 
be sale really 945-953 

See Oral Evidence. 


Parties. 


Page. 


All moi*tgagoos .stand in a similar 

roUxtiun to tho purcha.'ier ... 1 (j37 

.•\ll niortgagODs being entitled to 
recloom the mortgaged pro 
perty are nocoaaary, in a suit 
by pureliQser ... 1637 

Kffoct of non-joinder of the mort- 

gagooa in purchaser’s suit ... 1037 

Excluded purcimsor ... 1637 


In mortgage aiiit :— 

Everyone having interest in re¬ 
demption is not a necessary... 1587 

Mortgagor parting with or 
losing his right of redemp¬ 
tion when noi'oasary ... 1587 

Nocoajary defendant?! ... 16DG 


One of aovoral hoir?j of tho luoit- 
gagoo cannot claim tlio mort¬ 
gaged dobt without impload¬ 
ing all tho lioirs 
Oitlinarily all Iiein; of mortgagor 
noco.starj' 

Oinmion to implead all heivH 
doo?i not involve dismissal of 
unit 


1699 

1599 

1599 


Trospa.sior in po?«esiion of tho 
mortgaged propoity not a 
necessary 

When moitgagor ia foroc]o.‘ied 
ho i‘i not a nocos^ary 


1687 

1590 


Unnoceaiary 


1580, 1595 


Landlord wliothor a nocojiary, in 
a suit affoeting tho mortgage 
of tho tenant’s holding 

Manager of a Mitaksbara family 
if 

* 

Manager of a MitaUshara family 
< an sue and defend a suit in the 
capacity of the constiuctiv© re¬ 
presentation ••• 

Jlortgagor a necessary, in a suit for 
redemption by puisne morttajee 


1617 

1619 

161) 

131? 
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Parties— (cuntd.) 

Noa-joiiulor of \ry iU^foii* 

if outaiU tlio <*oh4or|ijoiieo 
nf of tliu ^oit ... 1(>27 

Poistiuii of oxcludoil j)«rt*)uis*r in 
rolution to prior and 

pni^iuo rnortga^oo 11):}7— | 

INiUno jiurtgagoo exciudod from 
tho prior mortgagoo'si mni noi 
boiind by tlio eulo or tho ilcvrtH* 
on which it procoo<lod ... I(j3-4 

When prior mortgagee acquirod 
equity of redemption in oxocu- 
tion of his docro>, pusine mort* 
gHgee must set aside tho decree 
and sale 10:}4 

Parties to Suit. 

Administrator^ when necessary 

party IGU 

Assignee pendente lite proper party 

in suit for redemption ... 1614 

Attaching creditor. Necessary 
party so long as attachment 
continues ... 1012 

Debenture-holder, when necessary 

party ... mio 

Fraudulent and voluntary trans- 

feree, if necessary party ... 1012 

Kanomdar, Necessary party in 

mortgage suit ... 1610 

Landlord, when necessary porty 1617 
Leasee’s right to bo represented 

in mortgage suit ... 1016 

Mortgage, Assignee of, necessary 

party in mortgage suit ... 1611 

Omission to join puisno mortgagee, 

Effect of ... 1037 

Person attaching property pen* 

denu fits, if necessary party 1613 
Suit relating to mortgage of co¬ 
parcener’s property, If necea- 
aary in. Impleading of other co¬ 
parceners 1605, 1600 

Surety, When necessary party in 

mortgage suit .•« 1017 


P.tliB 


Parties to Suit— (condd.) 

Tiustoo, When necessary party ... lou 
•Sco Mortgufje^ Practice and Pro- 
rcdurc. ty'on. 

Partition* 


A porsuii I'tiroiviiig a sluuo ou, can 

r<*di'oni his slnim only 1J10 /.«• 

jMortgagel's inter ac (o right of, 

Disability of 1007 

See Joint Fami/y property^ 

Partners. 


Of rt mortgagor, Wliether neces¬ 
sary parties to a suit on mort- 

1627, 1628 

Suit by or agaiii.'n ... 1617 

Partnership, 

Share in, if can he moifiragcU ... 0.57 

Wlien partner’s lien a charge ... 1612 

Payment 




Appropriation oi 
Legal presumption as to 
Manner of ,,, 

Mode of 

With rests, Effect of ^1340, 
Need not be by the claimant 
himself in respect of a claim 
for contribution 

Negotiable security, Tender of, 


1062 

1063 

1063 

1062 

1360 


1405 


if valid ... 1067 

Place of, General rule as to ... 1064 

Presumption as to, Rebuttal of 1063 
Proper time of ... 1064 

Pro tan to. Law as to ... 1002 

See Contribution, Court, Deposit, 


Payment into Court, 

Application regarding, Rule as to 15419 

1542 

Deposit of mortgage-money, Ap¬ 
plication for. How made ... 1541 

Notice of, under 8. 83 or any sub¬ 
sequent section. Rule as to 1542, 1544 
S. 83, Costs and expenses under. 

Rule as to 1641, 1544, 1540 
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Payment into Court —(concld.) 

Specification juid purpose of 
money, to be paid under .S. 83. 

Rule as to 1541, 1544 

Paymant out of Court. 

OJ Money. 

by inortgugee. Rule as to ... 1542 

by mortgagor, Invalidity of 1764 
on application by mortgagee 

under «. 57 (c). Rule as to 1542 

Penalty. 

Stipulation in bond if in the na¬ 
ture of, is a question of fact ... 1678 

Perpetual Lease. 

Sec .-imbiyuHy. 

Person. 

Competent to mortgage ... 957 

Personal Covenant. 

Implied in a simple mortgage ... 975 

Mortgagor binds liimsolf to repay 
the land as .soon as be executes 
mortgage ... 97.0 

Superadded to mortgage makes 
usufructuary into simple usu¬ 
fructuary mortgage 999, 1009 

What, is ... 975 

When unenforceable on the failure 

of a mortgage ... 1921 

See EnglUh Mortyaye. 

Personal Decree. 

Usufructuary Mortgagee, if can 

obtain ... ygg 

See Decree. 


Personal liability. 


A second mortgagee dlspossebsetl 
by the prior mortgagee may 
sue mortgagor on the covenant 1221 


Distiinction between 
Knglisli I..aw 


Indian and 


1211 


Page 

Personal Liability— (concld.) 

In a simple mortgage and 

English mortgage, covenant 
for, is implied ... 1211 

Instances of express personal cove¬ 
nant 1212, 1213 

Instances of implied personal 
covenant 1213, 1214 

-Mortgagor's, on void deed ... 1221 

Mortgagee may be precluded by 
his acquiescence from suing 
mortgagor on his covenant ... 1226 

Of the heir is limited to the extent 

of the assets received by him ... 1788 

Of tiie mortgagor is presumed in 

England ... 1180 

Of the mortgagor must be con¬ 
tracted in this country ... 1180 

Of the mortgagor subject to 
sec. 53 where mortgage is 
tainted with fraud and the 
mortgagee a pari delicto ... 1222 


Of the mortgagor where mort¬ 
gagee is dispossessed by a 
person holding a better title 
than the mortgagor ... 1220 

Of the mortgagor of non-trans- 

ferable occupancy holding ... 1222 

Of debtor’s grandson. Texts of 
Hindu law as to ... 1673 

Persons who can apply for the 
personal remedy ... 1787 

Purchase of the equity of redemp¬ 
tion not personally liable to... 1787 

Puisne mortgagee not personally 
liable for the balance of sale 
proceeds 1788 

Usufructuary mortgagor not per¬ 
sonally liable to repay loan ... 989 

Who are personally liable for 

balance of salo-procoeds ... 1787 
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Personal recovery. 

WhoD suit for, on ^ mortgage lies ti>*>5 

Peruarthum. 

An instanco of anomalous inort* 

gage ... 141)8 

Peruarthum Mortgage. 

What is a ... U70 

Pignus. 

Form of Mortgage ... UTo 

Plaint. 

Ameadnaent of, for ensuriiig join* 
der of all pei'sonal, Power of 
Court in respect of ... 

Plaintiff. 

Benamidar, Right of, to sue on 
Benami Mortgage, Law as to 

ir)98 

Person sued for, becoming in* 
competent to represent tlie 
interest affected by claim of, 

Effect of ... imMi 

See Forec/oaure, Rt<Umptiotu 

Pleadings. 

By parties joined. Law m to lli07—liMUl 
Form of, In suits relating to 

mortgages and charges Io4>5. 154(i 

Decrees, orders and in suits re* 
lating to mortgages and charges 

U69—1.j70 

Mortgage securities. In suits for 
enforcement of. Rule as to )o43, lo44 

Redemption, on ... 1812 

See Appeol, Morlgagee. 

Pledge, 

Deflnition of, in Contract Act, 

1872, Reference to 91^ 

Mortgage and, Relation between 920 

Mortgage of future indigo crops 
if, of specific moveable property 
Object of ... MS 

Simple mortgagee confers no 

power of sale ... 971 


Possession. 

(A)*nioi*tgagor, of, fo enforce con. 

thhutiun, wJietlier adverse l4i;2 

l>i?>turbaj)oe of 

By any other person. Law us 

1227. 1229 

hy thiixi parties, Conshuetion 

of tlie rule as to ... J227 

l*'gr imposing liability to keep 
and give accounts, may be ac* 

X ua 1 ur const rue t ivo ... 1 ;j 42 

In caso of I’edomption, y. 93 (re- 

... 14.-,3 

Incidents of, on re-troiisfor ... 1732 

Lawful covenant for quiet enjoy- 

luent to, liostfiction of l22o, J22t> 
Liability of mortgagee in,—or 
ivstoro entire property ... 1077 

Liability of party in—of moit- 
migcd property, to pay public 
charges, S. 0/5, ( 1. (c) 1100, 1107 

Mere, of title deeds not proof of 

intention to deposit as security 1034 

Mortgagee entering into, Right of, 

to standing crops ... 1732 

Mortgagee who has poid coiisidera* 

tion, if entitled to ... 120I 

Mortgagors right to sUe for, not 
dependent upon mortgagee's 
production of accounts 1137, 1138 

Natui'e of, in EngUsli mortgage 

and other mortgages ... 997 

Novation, if actual possession 
necessary for, of usufructuary 
mortgage ... 989 

Priority when determined accord* 

ing to date of 1309 

Recovery of, in coses other than 
those prescribed by Cla. (a), (6) 

. of S. 62 ... 1141 

Recovery of. Mortgagor's right to 1077 

Re*tranBfer of 

mortgagee’s obligation to 

return title deeds, on 1731, 1732 
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Possession— (concIcL) 

Rf^-tmnsfor of 

on redemption and fore- 

closesure. ••• 1731 

Right to, Dotormination of, in 

respect of different sales ... 1037 

Riglit to sue for, when accrues ... 1138, 

1139 

Suit for 

by mortgagor when and how 

instituted 1137—113!> 

Transfer of, liow made in usu¬ 
fructuary mortgage ... 987 

Usufructuary mortgage under 

how and when obtained 1134, 1135 
Usufructuary mortgagee’s and 

lessee’s, ilistinguished 987 

nature of ••• 987 

Whether convertible into one for 

redemption ••• 1138 

Whether necessary to claim con« 

tributiou 1459. 14U1, 1402 

See Adverse Possession^ Delivery oj 
Possession^ Mortgagor^ Usu* 
fruciuury Mortgage^ Waste. 

Title acquired by continuous— 

See Title. 

Post diem interest. 

See Interest. 

Postponement. 

See Redemption. 

Power of Sale. 

Ooudltion essential for exercise 

of * * • 

Court will not interfere if the 
mortgagoo exercises, bona fide 
for the purpose of idealizing his 
morr.gage debt 

Court interfeides, when it is exer¬ 
cised fradulontly 

Default of payment of mortgage 
money essential for exercise of 
Intention of the Logislaturo in 
enacting see. CO 

Is given for mortgagee’s own 
benefit 


1245 

1254 

1254 

1245 

1240 

1264 


1245 

1254 


1235 

1235 


1138 

1837 

1205 


1829 


Power of Sale —(concld.) 

Mortgage© may exercise, even 
though there be no default in 
respect of principal money ... 

Mortgagee is not a trustee of the... 

Mortgagee's right to exercise in 
a tract whore the Act itseif is 
not in force 

If can be exercised in Mofassil... 

See Mortgage^ Mortgagee^ Mort- 
gagofy Sale. 


Practice and Procedure. 

Alteration of a suit for possession 
into one for redemption 
Application of sale proceeds 
Change in, by S. 68 
Consequences of failure to join 
necessary persons as parties to 
a suit on a mortgage 1624—1026 
Costs how to be assessed 181^—1816 
Costs of mortgage subsequent to 
decree 

Decree in redemption suit when 
nothing due on mortgage or 
where mortgagee has been over¬ 
paid, O. 34, r. 10 
Decree in redemption suit where 
nothing found due, Procedure in 
execution 1828, 1829 

Discretionary power to decree 

sale, O. 34, r. 4, Cl. (2) 1740,1741 

English practice how far guides 
admissibility of oral evidence 
to construe documents 
Enlargement of time 

for redemption before 
passing final decree for 
foreclosure 1714, 1715 

grounds for enlargement 1715, 

1716 

Final decree in Redemption Suit 

o. 34. r. 8 18J8, 1819 

Foreclosure or sale of mortgages 
by conditional sale, and Englisli 
mortgage. In suit for 1348, 1349 


1828 


92 & 
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Practice and Procedure— (conUI.) 

Form of npi>lication, uiulor O. :if, 

r. 3 

In a suit for roilomption lsi»r> 

Inquiry undor O. 34. r. 3 

In respect of, 

mortgagoo holding two 
mortgages on snmo pro* 
porty by same mortgagor 
obtaining of a final derreo 
for salo 

sale held in execution of 
decree passed under 0.34. r. 

Interest for what period recovor- 
fiblo on a mortgage ItJd.S- 

Itoms of account recoverable by a 
mortgagee 

^lanager of a Joint Hindu family 
when represents all other rnem* 
bors 

Modo of taking accounts l<i58^ 

Modification in, by S. 07 12<)1 

Mortgagee’s omission to plead, 
of 

« ♦ ft 

Mortgagee’s right in an English 
mortgage to sue for mortgage- 
money on failure to secure quiet 
possession. When accrues ... 

Mortgagee’s right to foreclosure 
on foiluie to pay one or more 
instalments 

Mortgagee when not entitled to 
mtorest 

«• • 

Mortgages and charges, Procedure 
relating to, as provided in O. 34, 
C.P.C., 1908 1570 

ilortgage security. Procedure for 
enforcement of 

• • ■ 

Of American Courts as to. Joinder 
of parties in. Mortgage suits ... 

On rmn^ayrMtu. of the decretal 
^ount in the foreclosure suit 

On paymem of the decretal amount 

a foreclosure suit 

^ ••• 


1713 
— 181)7 

1714 


ld4l 

1703 




1<>7«> 
10()2 


HJ22 
—1G«3 
, UOi 

1222 


lldU 


1U57 


1663 


—1854 

043 

1683 

1710, 
1711 

1710 


M:*') 


liiL’4 
I -S 1 


• • • 


1731 


1140 


1 762 


1 139 


I' \.,i 

Practice aid Procedure— («oiiid.) 

Opvraliiui <tf d.-c-n-** on a pia-iun 

nol jniii.'d iM parly t > a Niiit 1*1'7 

I’arlii-s (i> a iimrli.'ai'o suit, 
of tho lull) ix 

f’aiiK's to a suit. Failiiii* t<< join 
ncH*v><iirv pt'isoiw CiMWa. 

<|Uon( i's of, J:nvdis|i Law 

I'loadin^K im itNit'inpfjtn) \\\ > 

l*055sossi<>n, Ro-lran^for of, (Vaiif's 
power to ordor. DifTprorv't* hi t- 
wty*!!. in ro(ii'in|>tif>n and in 
foroclosuro 

Power <if t'onrt to 

i oiiipid inertsjAiZco to rcnd(‘i 
accoiinf s 

ilofide uhat pioj>orly anil 

how much of it shoulil be 
sold 

• • • 

redneo interest when it is 
exorbitant or unconscion¬ 
able 

•»■ 

Power to decree .salo in foreclo.sure 

oclion in England l 74 i». I 74 | 

Preliminary decree in redemption 
suit—Procedure prescribed for 
—O. 34. r. 7 

Prior mortgagee in America, 
Impanelling of 

Procedure applicable to a charge 
O. 34, r. 15 

• • • 

Procedure for a puisne mortgagee 
to enforce his right to redeem 
and foreclose 1832 

Procedure on non-payment of 
redemption money 

Procedure to bring a mortgaged 
property to sale 1839. I 

Rule rc—Tliree stages of 

the rule, ,o,- , 

1^^40, ig4 

Procedure when a party is entitled 

to damages but not interest ... 

Questions for consideration on an 

appheation for final foreclosure 
decree 

1722—172; 


1692 

1855 


183; 


181 
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Practice and Proesdure— (contd.) 

Hotes of allowable interest on a 

mortgage 1602—1666 

Hei ov ery of balance due on mort* 

gage 1785 

Kecovery of over* payments in 

redemption suit ... 1828 

Redemption by puisne mortgagee 

1320—1322 

Right of mesne mortgagee to 
retleem and foreclose, O. 34, 
r. 11 ... 1831 

Rights of puisne mortgagee, not 

joined as party to suit 1633—1635 

Sale of property subject to prior 

mortgage ... 1833 

Suit for ejectment. Power of Court 

to pass redemption decree in ,,, 1071, 

1072 

Suit for recovery of money only 
by enforcement of lien, Power 
of Court to award compensa- 
tionin • 1191 

Suit on a mortgage, when lies for 

personal recoverj* ... 1656 

Suit under S. 67, is matter of 

procedure to enforce a right ... 2001 

Supplementary decree, Essentials 

for a, 1788—1796 

Time for application by mort¬ 
gagee, t>o pass final decree for 
foreclosure 1709, 1710 

Under Transfer of Property Act 
and before it, regarding mort* 
gages by conditional sale, com* 
pared 9i)7| 908 

Usufructuary mortgage, as to ... 1132 

What rights must be adjudicated 

in a suit for foreclosure 1G66—1657 

When a party ia not entitled to 
interest but is entitled to 
damages 1669 

When compound interest recover¬ 
able 1669, 1670 


Page 

Practice and Procedure —(concld.) 

When joinder unnecessary 1628 

When mortgagee has not been 

paid from the usufruct 1137 

When mortgagor is minor and the 

guardian sues to redeem ... 1449 

When payment made in a redemp¬ 
tion suit ... 1816 

Whetlier mortgagee can sue per¬ 
sons not already joined as par¬ 
ties to a suit 1629. 1630 

Whetlier mortgagor's partners are 
necessary parties to a suit on 
mortgage 1027, 1628 

Wlio are to be joined as parties 
to a suit relating to mortgage 
of joint Hindu Family property 1018, 

1619 

See Americon Ccurts, Appeal, 
Foreclosure, Mortgage, Redemp¬ 
tion, Vsufructuary Mortgage. 

Pre«cmpticn. 

Contract of. Specific performance 

of. Suit for 1094 

Covenant for. 

how enforced ... 1094 

nature of ••• 1093 

Covenants for preference and, If 

clogs on 1091, 1092 

Preliminary Decree. 

Redemption suit, on, O. 34, r« 7 ... 1803 

Whotlior the court pasilng final 

docroo can add to tlio toims of 1761 

Prescription. 

Title acquired by, See Title. 

P/iservation. 

Of property—Rights of mortgagee 
in possession to charge for ex* 
penses incurred in, from des* 
traction, forfeiture or sale. See 
Mortgagee in possesion. 
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Priiidtncy Banks Act 

-Re power of, to luiv'once inonoy 

on equitable mortgage lO'Mi 

S. 37, restricting power of directors 
to advance money on equitable 
mortgage ••• UKJb 

Presidency Towns Insolvency Act III of 

1909. 

I^Iortgagoo U not obliged to apply 
for Sale o/ morigagotl property 
unctor Schoflulo 2, Rule 1 K of 0117 

Presumptions. 

Arising from non* product ion of 


accounts ... 1345 

As to advantage gained by mort. 
gagee by availing his position 
as sucli 115.>, 113i> 

AttestatioiL Arising from 1G17, 1018 

In respect of, Claim made but not 

decreed ... I74K 

Merger and connected presump¬ 
tions ... 1517 

Mergeri Presumptions regarding. 

1517, 1318 

Of death, in respect of, mortgagor 

not heard of for thirty years ... 1002 

Of merger when, and when will 

not arise 1511, 161? 

See Mortgagee in poiieseion. Pay- 
nwU, Redemption. 


1511, 161? 


Prict. 

Redemption, of, to be paid by 

puisne mortgagee . •» I ^32 

Tlie quantum of, is material is 
determined if a transaction is 
sale or mortgage ... 960 

Priiicipil* 

Right of the co*mortgagoe to sue 

for the whole of the 1109 

See Principal and Agent. 


Principal and Agent. 

W’hotJjor principal bound by 
Agent's fraud, misi-e presenta¬ 
tion, etc., so us to uffecl Jus 
priority 


i:no 


Priority. 

Affected by tacking ... 1379 

Uoyond prosorvinu bis, 

for purpo.ses oomuKtoti with 
hi.s mortgage a prior mortgagee 
lu\s no right to coutuiue his 
position as mortgagoo as against 
tliiitl parties ... 1511 

Cliarge and Mortgage, Between, 

Test of • 

Determined according to date of 
possession between two pur- 
c liasors of a mortgaged property 1 
Doctrine of forfeiture of, S. 78 M66, 


loll 


1514 


1.166, 
1168 
1 ir)(i 


1.102 


1302 

1309 

1.109 


Doctrine of, has its limits ••• lO.'it 

Doctrine of, is only one branch of 
the law of estoppel ••• 

Effect of mere omission to disclose 
one’s prior title as operating on 
tlie forfeiture of ••• 

Effect of negligence of the mort- 
iraeeo to take <lelivory of title 

Effect of notice on ••• 

Effect of waiver on 

Exceptions to 1166-1370 

Forfeited by fraud 1367—1169 

Forfeited by gross negligence 1300—1383 

Forfeitetl on account of mis- 

Implantation 1359-1300 

Forfeiture of, 

negligence againet negli¬ 
gence how affects 1805, 1360 

Qij account of fraud, See 
Fraud. 

on account of groes negli¬ 
gence, See Oroee neglu 
genetm 
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Priority —(coiitcl.) 

Foitcilnie of. 

wlieii arises loll), 15J1 

ueyligencc not enouyli 
to cntnil ... 

iiegligt ncc must lie tlie 

enuso and in 

tiie transaction itself ... J:di5 
How tlcteiinined in debenture.^ ... I37<t 

InsfuJiros of the effect of laclies ju 

onf..n in;; iii:l,t iif (.n ia«-7. 13»8 

Latiilloi<i iiiorti'apec cannot <{ofoat 
till* prior iiioitgairee f)y iiu|>loa<lin<' 
nori-lninsforal-ilily of t).o lioJ<lin^» J;}7t) 
I.aiKlIoi'd inurttra«eo caiinof <lof<.ni 
*lii> jirior claim of anotJicr imirt- 
irayco by imploadin^' non-tiiins- 
l'orai>ilit\ of 

I # « ♦ 

Mistake. fraud and novation 
militate ugain.st. 

Not affected by mere delay 
Notice of intennediate incum¬ 
brance. effect of. on 
Of mortgagees 
Of mortgages and merger 
On renotvul of mortgage 

Only postpones a right but «aimot 
ilofeat it 

9 4 4 

Postponement of, Rule as to, 
principle of 

one of general application 
and governs also leases... 1,3' 

Rules for forfeiture or postpone¬ 
ment of. cannot be used to 
defeat light obtained by conti* 
nuous possession or prescription 

1370. 131 

Rule of, 

how affected by contribu¬ 
tory negligence 13(55. I3( 

Service of notice, starting point 
for determining, in a case of 
equitable assignment 


137 ( 

1531 

137: 

151( 

1(I4( 

1511 

152{ 

I37« 


Page 

Priority— (concld.) 

Tlio doctrine of, operates as bet¬ 
ween mortgagees’ interest and 
thoir assignee ... 1350 

To entail forfeiture of, negligence 

must bo a breach of duty I3I>4, 13G6 
\eiulor’s lien. Of, not merged in 
mortgage ... 1521 

When a case for, arises ... I;j67 

When mistake deprives a inort- 

gt'geof ... 1368 

Wlien postponed. S. 78 1365. 1356 

Wlicther Agent’s fraud, etc., affects 

Principal s priority ... 1370- 

Wliether forfeited, owing to laches 

in enforcing right 136(1—1368 

Whether forfeiture of, could be 
super-added to a pecuniary 
penalty enacted for non-perfor¬ 
mance of a statutory duty ... 1363 

Soo Misrepresentation, Notice. 

Prior Mortgage. 

Sale free of 1834, 1835 

Sale, Subject to O. 34, r. 12 ... 1834 

conditions necessary for ... 1834 

limits of the rule 1836, 1837 
Sale subject to,—See Sale. 


Prior Mortgagee. 

Mesno mortgagee and, 

competition between, ques¬ 
tion of priority ... 1323 

rights of 1318, 1320- 


Position of. Purchaser 1323—1325 

Postponement of, S. 78 ... 1365 

Receipt given by, need not be 

registered ... 1312 

Right of puisne mortgagee to 

redeem, discussed 1320, 1322 

Right of puisne mortgagee to 
redeem, is only a right, not an 
obligation ... 1320- 

See Priority. 


The doctrine of, can not bo availed Private Sale. 

of by purclinser of the equity of TVnien authorised by Civil Proce- 

redemption 1356 dure Code 


1773- 
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Priority of Contract* 

Mortgagor and sub-mortgagoe. 

Between ia»7 

XJsufmctuary mortgage trails- 
fevred without niort gagor 

privity, Effect of ... 

Proceeds. 

See SaU^proceedif. 

Procedure. 

In a suit for contribution all 
persons in whom the mort* 
gaged proprty is vostod must 
bo joined as parties ... 1415 

Topical Introduction to, in mort¬ 
gage suits ... 1579 

Order 34 by not exhaustion ... 1570 

•Profits. 

Interest on, Liability of mortgagee 

in possession to pay ... 1359 

No accounts, when, vary ... 1355 

See Accession, RentJi and Profits, 

Proof. 

Burden of, consideration, Payment 
of, in presence of Registrar, 

Effect on ... 1051 

By calling attesting witnesses ... 1020 

By hand-writing when attesting 

Avitnesses are dead 1019, 1020 

Of unregistered mortgage 1021—1023 

See Burden of proofi Documents, 
Mortgage.^ 

Property. 

Deposit of title deeds, charged by 1035 

Marshalling 1773—1776 

Must be secured to create a charge 1485* 

1436 

•Must be specified to create a 

charge 1484 


Property (i cnu hl j 

Pllirhust* «*f. s^uhjcct of luortgiigo 
by niurigagee bubject lu hi-s 
mortyairc, Effect of 1 774. 

Rc“transfor of, on letlomption ... 

Sale of. 

t’ourt's tiiseretion in rospcci 
of 

subject to prior inortgugo... 

Subject of mortgage 

le:sss than Rs. 100 in value— 
iieccs.«ity for registration 
discussed l<l3(^ 

re<lemption of, Whole or 
part 141>4. 

Subject to a charge—Provisions 
relating to sale or redemption of 
uiortgagccl property, Applica¬ 
bility of. to 

To bring, subject of mortgage, to 
sale, suit for sale necessary, 
O, 34, r. 14 1831). 

Valuation of, to determine rate of 
conlribution 1395, 

Public Charges. 

Include Tukoavi aclvunco 

If mortgagee pays, ho does so for 
the mortgagor 

If mortgagee pays, he can not 
recover the same from subse¬ 
quent mortgagee 

MorlgQgor\s liability to pay, if 
personal and does not run with 
the land 

Mortgagor's liability to pay, whe¬ 
ther ceases if his equity of 
redemption bo parted with 

Mortgagor's liability to pay, would 
revive on his repurchase of the 
property 

Mortgagor's liability to pay, if 
ceases when he sells his interest 
to a purchaser who taxes it 
subject to the mortgage 


i'AliK 

1775 

1S]K 


1759 

183<} 

lIKtl 

1495 

1855 

1840 

1396 

1337 

1168 

1168 

1166 

1166 

1167 

1167 


1932 


TOPICAL INDEX 


Page 

Public Charges--(concid.) 

Moit^niror may tlistliurge liis duty 
of paying. vic-ario\isly througli 
liis mortgagee ... 1107 

I’ayment of, by party in posses¬ 
sion—Soe Posseaaiotx. 

Public Demands Recovery Act. 

Reference to ... 1848 

Puisne Mortgagee. 

A decree pa.'{a>ci in the S'-iif of the, 
impleading tlie prior inoitgagee 
will nut bar onv auit bv the 
latter on Ilia own mortgage ... 1593 

Cannot redeem himself ... 1434 

Impleading of. In suit by a prior 

mortgagee ... 1009 

Meaning of ... 966 

No claim for delivery of title 

deeds ... 1813 

Principle ombo<lied in the right 
of pnisne mortgagee to pay off 
prior mortgagee ... 1295 

Price of redemption to be paid 
by ... 1833 

Kighte of, 

not joined as party to suit 1633- 

1635 

to redeem prior mortgagee 1320- 

1323 

to redeem prior mortgage, 
Principle of the rule ... 1294 

on subrogation ... 1306 

to redeem prior mortgagee, 

S. 74 ... 1293 

in caS3 of 8uo;;eaeive mort¬ 
gages ... 1296 

Starting point for prior mortgagee’s 
suit against ... 1296 

Steps into the shoes of the prior 

mortgagee ... 1295 

When right to redeem could be 

exercised by ... 1833 

See Mortgage, Parties to Suit. 


Paqb 

Punjab Customary Mortgage. 

Instances of anomalous mort¬ 
gages, are 1473 

See Anomalous Mortgages. 

Public. 

Inconvenience to—Prevention of, 

Object of S. 67. Cl. (c) ... 1198 

Public Policy. 

Contract to mortgage ” all my 
real and personal estate ” if void 
for uncertainty or as against. 937 

See Equity. 

Purchase. 

By co-mortgagor. Effect of ... 1781 

By prior mortgagee 1323«1325 

Of part of mortgaged property 
by mortgagee, subject to his 
mortgage, effect of 1774, 1775 

Purchaser. 

Bona fide without notice. Title of. 

Difference between English and 
Indian Law 1256, 1257 

Not bound to look behind the 
decree ... 1777 

Position and title of, when a 

stranger is 1778-1780 

Right of in a mortgage sale—as 
against subsequent and prior 
mortgagees 1772, 1773 

Starting point of title of •>. 1783 

Title of, on sale of mortgage by 

the mortgagee 1261*1264 

When, could claim title deeds ... 1780 

See Sale, Vendor and Purchaser. 

Q 

Question of Law. 

W’hether a covenant is reasonable 
or otherwise for the protection 

of the covenantee is a 1087, 1088 

See Practice and Procedure. 
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Railway Companies Acti 1867 (English). 

S. 23, Roforence to ... 137n 

Rataabie Abatement. 

See AbaUn\€i}t, 

Rateable Distribution. 

can claim, of sale*|>roceetld. 1777, 

177S 

Receipt 

By prior mortgagee need not be 

registered ... 1312 

See Consideration* 

Receipts. 

In lieu of intere^H, agreement to 
take, how affects mortgagee in 
po&sesaion, S. 77 ... 1352 

Receiver. 

Appointment of. by Court 1174 

Courtis power to appoint, in mort* 

gage suits ... 1181 * 

When may be appointed in a 

redemption suit ... 181(1 

Reeital. 

Inadmiasibility of, as against third 

parties 1653 

See Consideration^ Evidence. 

Reconveyance. 

May be effected in England by 
endorsing a receipt on the 
mortgage 1080 f.n. 

Recovery. 

Contribution, made of, of ... 1403 

Mortgage, of balance due on, 

S. 00 (repealed) 1432 

Of contribution 1401, 1402 

Of overpaymente—See Practice 
and Procedure. 

Of surplus of incomei Limitation 

for 1350, 1351 


Rectilication of Deed. 

Soo Itnt'ntnciits, 

** Redeem up, Foreclose down/* 

Sro Ma. Cf/tl V. 

Redemption. 

A person <'laiifiiug to be hoir of 
dof*o-iseJ rjiortgiigor (*aunot 
redeem without proof of hts 
heirship 1442, 1443 

As hetweeii heir and roversionors 
the fonnor has the preferential 
right to redeem ... 1443 

Acts other than by acts of parties. 

Extinguishment of riglit of, by il02 
A m^irtgage being indivisible, ha 
\v)ko desires to redeem it must 
redeem the whole or not at all ... 1111 

A person receiving a share on parti¬ 
tion can redeem his share only 

lllO/.n. 

Any interest how little soever 
would support a claim for. of 
the entire mortgage ... 143H 

After time allowed but before 
final decree for foreclosure— 
Whether mortgagor can claim, 
as of right 1718-1721 

Agreement to pay remuneration 

to mortgagee, if clog on ... 1087 

Application for, extension of time 
lias only in the trial Court and 
not in Appellate Court ... 183|^ 

Aasignee pendente Hie of the 
mortgagor's equity of, may 
be permitted by the court to 
redeem ... 1444 

Aasignee pendente lite of mortga* 
gor*8 equity of, cannot redeem 
without court's order I 444 

Before final decree for foreclosure 
though after due date— 

English Law ... 172 j 

time for—Enlargement of, 1714 

—1718 

Caaea in which, is impossible ... 105.5 
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loss, 1084 
... 1085 
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Redemption—(contd.) 

Clog.s on 

JCnglisU law, against 
origin of the rule against ... 1084, 

1085 

rule against, Application of 1005 
collateral covenants form¬ 
ing, Indian I^w as to ... 1086 

Condition against, if enforceable. 006 
Condition of permanent possession 
of property as tenant, is clog 
on JOBS, 1086 

ContingoiK-ies of 1050—1054 

Contracta delaying or defeating, 

Absolute nullity of ... 108.5 

Co-parcener’s right to make, of 
whole estate 1074.1075 

Costs of ... 181 ;-, 

Covenants clogging. Various forms 

10.^7, 1091 

Covenants postponing period of. 

How supported ... 1051 

Co-widow’s right to make. Law 

as to ... 1074 

Decree for, Finality of 1823—1828 
Decree for foreclosure or .sale in 
default 


Page 

Redemption —(contd.) 

Extension of time in a suit for 1821, 1822 
Extension of time for, after due 

1822,1823 

Extinguisl mont of tlie right of— 

(.\) by operation of law 1100—1101 

( 1) by adverse p'-ssession ... 1100 

(2) by merger ... HOI 

(13) by conduct ... 1|02 

(C) by act of parties ... 1102 

Extinguishment of right of 1100, 1102 

Felon mortgagor may redeem 
through administrators or 
interim curators ... I 449 

Guardian’s right to redeem 1440, 1447 

Holders of equity of, are subject 

to no rule of priority 1436, 1437 

History of, S. 60 998, 999, 1043-1045 

Incidents of tho right of (Section 

... 1043 

In suit for. mortgagor must prove 

his title upon which he relies ... 1070 

In case of disputed. Section 76 
clause (t) not applicable ... 1351 

Judgment-creditor i.s given the 
right to redeem so long as he 
remains a judgment-creditor ... 1451 


of, S. 93 (repealed) 

1453. 

1(54 

Lessee’s right to redeem 1444- 

--1447 

Decree for 



Limitation for 

X 

Nature of 

1105. 

1106 

Lone term in an usufructuary 


powers conferred on mort- 


mortgage less objectionable ... 

1095 

gagor by—English 

and 


Methods of 

1070 

Indian Law 

9 4 ^ 

1805 

(1) by private treaty 

1070 

when sati86ed 

9 9 9 

1829 

(2) by suit 

1070 

Decree in suit for, S. 92 (repealed). 

1452 

Minor could redeem through his 


Definition of the right of (Section 


guardian ... 

1448 

60) 

9 9 ^ 

1043 

Mitakshara Son bom after com- 



Effect of third mortgagee redeem¬ 
ing first ... 1314 

Equity, Pure creation of 998, 999 

Express stipulation against, before 

certain period. Effect of 1061, 1052 

Ex-proprietary tenant possesses 
sufficient interest in the village 
out of which his tenancy was 
carried out, to be entitled to 
redeem it ... 1445 


pletion of the sale in execution 
of decree passed on his father’s 
mortgage cannot redeem ... 1441 

Mode of 1434, 1435 

Money for. Amount of, Party 

excluded. Payable by ... 1642 

Mortgaged property, of, whole or 

part ... 1440 

Mortgagee could purchase the 
equity of 1443, 1444 



TOlMOAl- INDKX 


iOlio 


Vmie 


Redemption—(contci.) 

MortLZHgor is nllowocl pattiul. 
wIkm'o mor gaj;oo is iiirilMo ti> 
rostoi ‘0 the wholo propoity ... 

Mort mny iloprivo lutiisolf 

of th« litflit of indivi.sihility of 
his s(M*iivify hy — 

(I) Wiiivor • • • 1112 

(!*1 h!s owfi lacho-i -• 11 

(3) by his coiv5.hU ... 111 + 

^4) by release c»f ])or(ion of 

propertj' ... 11-11 

M^rtira^^or <*uiuiot rolo^'iu if ho 
(lofoatR mortgauot'V ri;:hl to 
obtain posses.sion ... 1073 

Mortijaiioo to deliver | oS5>os- 

aion of the entire proporty, upon 1078 
Mortua^or may rodoenr a 

usufrurtiiary rnort;(affo withotil 
haviiiu to roie^m a prior simple 
mortuutfe on the same property 1140 
Mortgayor*8 liability 

to claim accession in a euit 

for 1140—1150 

to sue for» as consequential 

relief 1071 

Mort^H^or run redeem ])nrtiah 

or piei’emoal 1100—1112 

Mortgagor’s offer of, by payment 

of cash. Effect of ... ll.iK 

Mortgagor's option to redeem 
either, when there is ft usufruc¬ 
tuary mortgage and a subse¬ 
quent simple one on same 
property ... 1137 

Mortiragor parting with Ins equity 

of, has pni*to<i with his right of 1076 
Mortgagor’s right of 1430 

sale of land owing to default 

of mortgagee, Effect on 1075 
subject to rule of limitation 1051 
when accrues 1052, 1053 

adjudicoiion by Court, on, 

res judicata 1104 

right of 

to benefit of new lease oit... 1151 
to make, when only date is 

fixed 1052 


Redemption—((dd<l.) 

Nocessary defoiidants in suit for, 
Law ns to 

No inargor when morti^AKOo in 
p(l^s^ssion a*<{nin\< sluirrs of 
only s'nno of ih<* mortgngoi^ 

No quaiduniof inloro.^t inquinMl 
for 

Of inorttfogos, Pr(«‘**duio pres- 
crilxHl for. .Vppiicaliilily of, to 
suits for enfonen^ent of a 
c'hargo 

Of prior choriro. not a merger of 
subscqtiont interest 

Of i)rior mortgage—Price and 
conditions of 1311, 

Ono cu-ownor of tl»o. cannt>t in¬ 
sist on i*(Hlooining tlio whole 
mortgage wliile othens desire 
to continue the mortgage of 
their shares 

(>|)oration of limitation on t)ie 
Mortgagor’s right of 

Order of 

fts })etwoen several succes* 
sive mortgagees 

Parties not prevented by any 
provision from entering into an 
agreement for redeeming with¬ 
in the period 

Parties to, Necessary, Law* as to... 

Persons interested in the equity 
of 1444, 

Persons other than mortgagor 
who may redeem 

Persons other than mortgagor 
entitled to make 

Persons other than those men¬ 
tioned in S. 91, entitled to 


redeem 1452, 

Piecemeal, Rule against, Principle 
of 

Piecemeal when allowed 1076, 

Pleadings on 1 812, 


Possession should be decreed in 
caso of, S. 93 (repealed) 1463, 
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14313 

1100 

143G 

1437 

1060 

1600 

1446 
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1109 

1077 
1813 
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Redemption.—(contd.) 

Possession, suit for, under S. (J 2 , 

whether suit for ejectment or ... 1133 

I'ossession, when mortgagee pre¬ 
cluded from enforcing his mort¬ 
gage rights to 113U, 1137 

Postponement of date of, wliether 
order must be before fixed date 
or may be after ... 1721 

Power of lunatic or idiot to redeem 1449 
Power of remainderman or rever¬ 
sioner. etc., to redeem ... 14.5<) 

Price of 

proportional reduction of, 

S. 08 last proviso ... 1061 

to be paid by puisne mort¬ 
gagee ... 1833 

Procedure for 

by puisne mortgagee 1320. 1322 
Prescribed under old Regu¬ 
lations 900, 902 

Puisne mortgagee's right of ... 1049 

Puisne mortgagee. Right of, to 
make ... 16.39 

Quantum of interest necessary 
for 1040, 1074 

Re-transfer of mortgaged property 

on ... 1818 

Right of 

as between prior and subse¬ 
quent mortgagees and 
priority lOIO, 1511 

bar of ... 1075 

by excluded son, as against 
boiui fide transferee with¬ 
out notice ... 1646 

extinction of mortgagor’s 
omission to sue within 
limitation, entails ... 1103 

how enforceable 1069, 1070 

foreclostue and right of. 

Accrual of, Presumption as 
to 10.54, 1055 

judgment-creditor to re¬ 
deem ... 14-50 

mortgagor on ... 1076 
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Redemption.— (conid.) 

Right of 

mortgagor to make, S. 60 1043 
mortgagor to redeem a 
portion by paying a 
portion of the mortgage- 
debt 1808—1810 

of a son to redeem a mort¬ 
gage executed by his 
father ... i620 

persons interested in pro¬ 
perty, who are 1440—1443 
puisne mortgagee to redeem 
prior mortgage ... 1293 

surety to redeem 1447, 1448 

surety who redeems ... 4447 
when vests in the Crown ... 1452 

Rights acquired on ... 1437 

Right of, can only arise on the 

expiry of the fixed period ... 1050 

Right to redeem one of two 
properties separately mort- 
gaged, S. 61 ... 1121 

Rule as to indivisibility of, if ap- 
plicable :— 

(1) When mortgagee acquires 

a portion of the mortgaged 
property ... mo 

(2) When portion of property 
is purchased by a stranger 

the ... 1110 

(3) When portion passed out 
of mortgagee’s possession 

on account of limitation ... 1110 

(4) Where the co-mortgagee 

have distinct interest ... 1111 

(5) When tlio mortgagee 

recognizes a partition of 
theproperty ... 1111 

(6) In case of mortgagee’s 

waiver laches of consent or 
merger 1112—1115 

(7) When portion of property 

released by mortgagee ... 1120 
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Rfdemption—(contd.) 

Sale of land for arrears of revenue^ 

Effect on 

Second suit for, if maintainable ... 
Stipulation agoinst alienation by 
mortgagor, operation of» ns 
clog on 

Stipulation for postponement of 
payment of money for, Effect 
of ••• 

Sub-mortgagee's right of 
Subrogation is by 
Subject to payment of bonus, if 
legal 

Subsequent mortgagee's right of 
prior mortgage 

Successive periods for, when fixed 
Suit for 1070—1074 

against sub-mortgagee, Bar 

of ]07o 

Court-fee payable in a ... 1438 

difference between eject* 

meni suits and 1073 

foreclosure or accounts, in 
settlement of, necessity 
of 1<W9 

hearing of, Plaintiff’s right 
to prove perfect title at 1073 

joinder of parties in. Rule 

as to 1083, 1084 

non-payment of mortgage 

money, if bar to ••• 1072 

plaintiffs in, who may be 

joined as. Law as to ... 1600 

Procedure in 1437, 1438 

relating to simple mort¬ 
gages and charges, Proce¬ 
dure in 1547, 15*8 

When maintainable 1066, 1057 

Tenant of the property if can 

... 1445 

Transferee of equity of, being a 

trustee can redeem ... 1070 

The mortgagor has the right of, 
at any time befoie the final 

... 1070 


1104 

1105 


1002 


1130 

1443 

1298 

1094 

1109 

1091 


RMomption- (oontd.) 

Time for 

The fni'l tlml torriis of. are oiK-rnu< 
<ioes not jii'-tify the 
that H f ran-'<aotion is \% sil4» 

Various ways of extinction of the 
right of lltK) 

What rights ar<i arcpnitHl by nto>iu^ 
mortgagee 

When creditor in an administra¬ 
tion suit entitled to right of ... 

Whoa a decree provides only for 
possession on payment of money 
it will not bar a second ^uit 
for 

Whether an assignee of the Equity 
of, could redeem 

Whether could he permitted after 
due date ».« 

When integr ty of a mortg igfle is 
broken, the mortgagor who 
owns a part of equity of, 4'an 
redeem his own part 

Whether mortgagee permitted to 
redeem 

Whether the mortgagor can re* 
deem l>ofore the term by offer¬ 
ing to pay interest 

Whether and how the mortgagee 
can demand payment before 
the term 

Whether necessary to claun con¬ 
tribution 

Whether permissible after decree 
for foreclosure 

Whether tender amounts to 

Whether trustees could redeem 

(1) Where term is certain 

(2) Wliere term is uncertain :— 
There is nothing to prevent 

the parties from stipulating 
that mortgagee would bo 
debarred fit>m foreclosing 
befoie a certain date but 
the mortgagor may redeem 
if he so chooses 
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ln,30 

-1102 

1833 

14.31 

1825 

1436 

1821 

1073 

1443 

1050 

1050 

1450 

1170 

1297 

1449 

1050 


1052 
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Redemption— (conoid.) 

Wiii>ro tlift iriort^n^iur may ht* 
allowocl to rocleom ot\ 
oquitubJe 'xroonds ... 1053 

(3) W'lmra. no fcnn is /ixed :— 

'I’hr. ligld depends upon the 

nature of the security ... JO.^4 

Who may sue for 

Principle of the rulo ... 1434 

S. 91 1432, 1433 

Who mu>‘ rndouju ... 1049 

Sec Contribufion, Eqta’iy of redernp- 
floHy Alortf/of/e, Mortgage by 
ro}idi(iofial sale^ Mofigaged 
Propertyt Mortgagor^ Parties to 
^uity Practkc and Proccdwre. 

Res judivatUy I'sufrvctuary 
mortgage. 

Redemption Decree. 

Finality of 1823, 1828 


Redemption Suit— (roncld.) 

PreliininAry decree in Principle 

of the rule ... 1806 

Procedure when pa3nnent is made 1816 
Rights of mortgagor and mort* 
grtgoo in taking accounts in a 
ivileniption suit 1810, ISll 

What mortgagor must claim in ... 1807, 

1808 

WJicu accounts of Sub*mortgagees 

could be taken in ... 1812 

When Court may appoint a 

receiver ... 1816 

Whether bars a second suit for 

the same relief 1823, 1826 

Wliether <Iismissa) of, has the 
effect of debarring other persons 
possessing interest in the 
Equitj' of Redemption from 
suing for same relief ... 1827 

See Redempiiion Suit, 


Redemption Suit. 


Apportionment of debt in 1808—18!0 
Burden of proof in 180.6, 1806 

Claim for over*payment must also 

bo included 1807. 1808 

Co-mortgagor, by ... 1808 

Decree in. Contents and cons¬ 
truction of 1816, 1817 

Dismissal of, based on mort¬ 
gage no bar to maintainability 
of another suit based on another 
mortgage ... 1827 

Duties of a mortgagee in ... 1817 


Final decree in 

construction of 1823—1826 

mortgagor's remedy ... 18;:;0 

O. 34, r. 8 1818. 1811^ 

principle of the rule ... 1820 

Jurisdiction and Court'fee in , ... 1816 

Mode of taking accounts in ... 1810, 

1811 

Nature of 1803, 1806 

No exception to rule of re^ judicata 1825 
Pieliminary decree in 1803, 1804 


Reduction. 

See Abatement, 


Registrar. 

Execution by, Age of. Record of 

Law as to ... 1652 

Question of title, no power to 

decide 1010 

See Burden of Proof, 


Registration, 

A deed after, operates as a com¬ 
pleted conveyance 1026, 1027 


Any writing executed for the pur¬ 
pose of creating an equitable 
mortgage must be registered 


1037 


Compulsory’ of assignment of equit- 
able mortgage outside prev 
leged places 


1001 


Document required to bo res¬ 
tored can not bo varied by 
subsequent unregistered docu¬ 
ment 


1010 
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Registration—(conrki.) 

Necessity of loor> — 1 mo7 

Not essential in an KquitaMe 

mortgage loW, 10:i7 

Of a cliarge not necessary ... 1477 

Of Mortgages. See Morhjfti/e^ 

Sealing not essential part of ... lolti 
Shifts ... lo26 

When momoraiidnm n<*c*oinpany* 
tng doposit noeil luit ho regi>. 
terod ... Iti37 

^\'hen valid and invalid 10)8—inio 
Wlietlier compulsory in an \in* 
exempted area in tlie case of an 
equitable mortgage affecting 
immoveablo property ... 1041 

Wliather equivalent to notice tor 

marshalling 13 SO, 13S7 

See Com^omi^e Documents, 

Deposit, Equitable morUgage, 
Security bofids. 

Registration Act. 

Belatcs only to instruments, not to 

transaction ... lo39 

Registration Act (1877). 

S. 17. Reference to ... 1001 

Ss. 23, 24, Reference to ... 1010 

Registration Act (1908). 

8. 17 (c) Reference made to ... 1082 

8. 17 (A), Whether a preliminary 
contract is or is not registrable 1030 

S. 17 in), III of 1877, 8. 17 (xi) of 
XVI of 1908— Be exemption of 
receipt by* prior mortgagee 1312 

Ss» 21, 22, Rule in, as to specifica¬ 
tion and description of mort¬ 
gaged property ... 930 

8. 48, Be priority of mortgagees... 1040 

•Regulation. 

Proceedings under, governed by 

what law 1201, 1202 


r 

Regulations. 


Beng. Reg. XV of 1703. 


Itoferonee 1u 

1072. 107.3 

S. 10, Reference i<» 

... 13'>2 

S. 11. Refoi’ence to 

... tMI.O 

Beng. Reg. 1 of 1798. 

Reference to 

... ino 

S. 2. Rules re tender or dej^osit of 

money due on tnoHgage, 

hor- 

rowed from 

... Mlh 

Beng. Reg. XXXIV of 1803. 

Ss. 12—15, Referonoe to 

... 89H 

Reference to 

... 995 

Beng. Reg. XVII of 1806. 

Mortgoges by conditional 

sale 

before. Nature of 

921 

Reference to 

983 

Reference to 

K98 

Reference to 

... 141G 

S. 8. RcfoiDnce to 

... K9K 


Beng. Reg* VIII ot 1819. 

8 . 11, Sale free from encumbrance 

may be made under ... 1291 

Beng. Reg. V* of 1827. 

Reference made to ... 1193 

Mad. Reg. XXXIV of 1802. 

References to 996, 1673 

Release. 

A mortgagee voluntarily releasing 
from his mortgage a portion 
of the mortgaged property is 
bound to abate a proportionate 
part of the mortgaged debt ... 1414 

Mortgagee*8 right of indivisibility 
of security how affected by, of 
portion of mortgaged property 1117 

Remainderman. 

Power of, to redeem 




1450 
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Remission. 

if entitled tuaiiy, of the 
debt in.ide by creditor to 
niort ixayne ... 131 ^ 

Renewal. 

MortKa-zed lease, of. Rale as to. 

ll.jl -lir»fi 

Of tnortyatietl lease. Rule as to, 

if covers all renewals 1164. 1156 

Profits and. Duty of mortgagee in 

possession to collect 1X33, 13.36 

Rent Charge. 

See Lftndlon! nnd Tenant. 

Repairs. 

Duty of mortgagee in possession 
to make necessary l.33», 1340 

Representative. 

Of a deceased mortgagor are co- 
mortgagors for purposes of con. 
tribution 1468 , 1459 


Repurchase. 

Stipulation for. does not make 
transaction mortgage ... 931 

Res Judicata. 

Dismissal of redemption suit for 
non-satisfaction of mortgage- 
debt whether II 35 , ugf, 

Instance of ... 1511 

No bar by, to a supplementary 

1793, 1794 

Redemption suit, no exception to 1825 

See liedemption, Revenue Court. 


Revenue. 


Page 


Arrears of, claim of Government 
to. Paramount charge ... 1292 

Pa.vment of, when duty of a mort¬ 
gagee in possession 1338, 1337 


Revenue Court. 


Adverse decision by, wlien res 
judicata 


1106 


Revenue Sale. 

Charge on proceeds of. Rule as to. 

Applicability of, discussed 1289, 1290 

Charge on proceeds of, Rule as to, 
applicable to sale.s free from all 
incumbrances ... 1287 

Charge on proceeds of, Rule as to, 
principle of ... 1288 

Charge on proceeds of, S. 73 ... 1287 

Effect of 1291, 1292 

Limitation to enforce claim to 

surplus sale proceeds of ... 1292 

Mortgagees charge on surplus 
sale proceeds continues even 
when his mortgage debt has 
been converted into judgment 
debt. ... 1290 

Mortgagee’s default, owing to, 

effect of 1292, 1293 

Merger against ... 1629 

Principle of tho rule of proceeds 
of, under sec. 73 is applicable to 
judicial sales and acquisitions 
under Land Acquisition Act 1287 

Surplus of, mortgagee’s charge 

on 1289, 1290 


Rests. 

Annual, not allowed by English 
law 

Mode of payment with, Effect of 
What are 1348 . 


1349 

1350 
1360 


Revenue Sale Law. 

Reference to 1291 

Reversion. 

Mortgagor’s purchase of, pro¬ 
hibits renewal of lease 1164 
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Reversioner. 

Of Hiadu widow, If entitled to 
redeem 

Power of, to redeem 


I58G 

1430 


Reverter. 

Doctrine of 
limits of 


... 1309 

1309. 1310 


Running Account. 

As eonsideiatinn f(*r niortKUtfn 9.>2, !Ki3 

Ryotl Lands. 

Purfha^ii Ijy mortiiapcoo in po^frOij- 
flion of irtohjjagor's sharo nro 
acceRsiou«^ to the mortuaeeil 
property to tlio oxtont of hLs 
sho... I 14H 


Revival. 

Wh^ii the purcha^ made by the 
mortgagee was found to convey 
no title, the mortgagee run fall 
hack on his old mortgage ... 1624 

RighU. 

When can not be mortgaged ... f^56 

Right in rem« 

Contract to mortgage does not 

create 931—935 


Right et Privieie 

Effect of final decree for fore* 

closure on 1726^ 1727 

Right of SaliA 

See Sale. 

Right ol $uM. 

See Usufructuary Mortgage. 

Right tQ rod Mm. 

See Equity of redemption, Mort^ 
gage. Mortgagor, Redemption. 


Read and Public Works Csii. 

If payments of salvage nature 1281 

RuIm. 


Enactment and. distinguished ... 154 

Framed by Colcutta High Court, 
in respect of mortgages and 
charges 1641—15^ 

High Court’s power to make^ 
regarding mortgagee ... ifif 

^»pliad, under 8. 66 1171* II' 


S 

Salami. 

Sec Commission. 

Sale* 

Absolute. Order for, S- 89 ... 1540 

A nullity without jurisdiction of 

Court ... 1777 

Avoidance of, of property sold 
under the mort gagee's power 
of sale 1250. I26T 

By mortgagor, Right to an ac* 
count how affected 1259, 1200 

By mortgagee in possession. Bight 

of mortgagor to an account ... \26Q- 

By mortgagee, for recovery of 
interest ... 1245 

By mortgagee, not a private 

alienation 1252, 1253' 

By second or subseqtient mort¬ 
gagee subject to prior mortgage 
valid ... 1243' 

Conduct of 1218— 1250. 1775—1777 
Centribution claim to, whether 

permissible in respect of a forced 1401 

Costs of, l^Iortgagce’s right to 

out of sale-proceeds ... 1250 

Court has to consider objections 

to the, of the property ... 170? 

Decree for 

persons who can obtain a 1737_ 

limitation for execution of 

1782, 178? 

sub-mortgagee, when entitled 

... 1738- 

under mortgage, O. 21, r, 89 
of Civ, Pro. Code, 1908, 
Nou-appUcability of 174 (^ 
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Sale—( c<intd.) 

ff»r 

I'licler 'I'r, I’. A., Provision 
lor |)!»yinciit of amount 
of flefivipticy in. Rule as 

... 1.‘542 

lin( it inii.st contain ... 118s 

in ilcfaiilt of redemption, S. 

‘►■Mrepoaled) ... l+W 

I)roceduie u hen money duo is 

paid. 8 . 851 (repealed) ... 1432 

when could bo passed in a 
foreclnsuie .suit, S. 88 (ro- 
pf«led) ... I 4 :ii 

TOhet't of mi.sdescription on ... 1780 

Final decree for foreclosure or, 
when lo-openod ... |784 

Final decree in suit for 

proceedings in, Orders passed 
in. whether appealable 1783—ns-l 

O. 34, r. 5 1754—1778 

Final decree for passing of, en¬ 
tails no destruction of 
security 1760. 17(51 

For recovcr.v of interest 

difference between Knglish 

and Indian Law ... 1245 

Provisions borrowed from 

Fnglisli Statute ... 1245 

Free of prior mortgage 1834, 1S35 

Orounds on wliicb a, may be set 

aside ... 1776 

In execution of a money or mort¬ 
gage-decree, Difference between 1778, 

1779 

Instruments directly or indirectly 
providing for power of, held pre 
viously to be mortgages 978, 979 

May be either by private treaty or 

public auction ... J248 

Mortgage and, with right of 

repui-chase, Distinction between 949. 

950 


Page 


Sale —(contd.) 

Mortgage by conditional sale and 
sale with condition of repur¬ 
chase. Distinction between 982, 1 ) 8.3 
Mortgagee’s i-emedy after ... 1781 

Moi-tgagee selling under bis power 
of, whether a trustee for the 
mortgagor ... 1248 

Suits for. Form of decree in 1741—1742 
Mortgagor objecting to a, must 

apply under S. 47, C.P.C. (1908) 1852 

Necessity of a suit for sale to 
bring the mortgaged property 
to sale, History of the rule ... 1841 

No separate suit to set aside order 

confirming ... 1784 

Notice of 1245, 124(> 

Not made through Court, Validity 

of 124(1, 1241 

Objections to 1775—1777 

Of ancestral property by father of 
joint Hindu family, when may 
be set aside at the suit of sons 1(532, 

1(533 


Of immoveable propertj’, Pur¬ 
chaser’s right to ceilificate of 
sale, etc., on, Rule as to ... x 

Of mortgaged property, etc. 

effect of prohibited sale 1849—1862 • 
in spite of prohibition, 

whether void ... 1849 


Of property subject to prior 

mortgage, Principle of the rule. 1833, 

1834 


Of property subject to prior 
mortgage 


1833 


Once made and duly confirmed 
by Court, when may be set 
aside 1860 


Orders absolute for, successive. 

Power of Court to make 1181 

Persons who have no right to sue 

for 1737 

Position and title of stranger 

purchaser 1778—1780 
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Sale—(contd.) 

Power of 

in a mortyA{r<\ who looy oxor- 

CISC i24*i 

En^zlish statutory powar?* 1241 — 

1:242 

exceptions to 125th I2(H> 

passes on us>*it 5 cnnont 1244. 124.» 

of a mortpagoe, suspension 
of—English ami Indian 
Law. Didereme between 1244, 

1245 

of a mortgagee when su.s* 

pended ••• 1244 

in a mortgage, when Agent 

or Attorney could exercis^?^ 124‘h 

1244 

of mortgagee, before the Act, 

discussed )2:U—123ti 

of moveable property by 
pawnior governed by Con* 
tract Act ... 1225 

in a mortgage, Validity of 1232— 

1234 

title of purchaser on, Pro* 
visions as to, borrowed 
from English law 1251 

title of purchaser on 1251—1254 

by mortgagee—Limits of 

mortgagee's discretion 1250, 1251 
mortgagee's rights and duties, 

English Law 124^, 1250 

rights and duties of the mort¬ 
gagee exercising the power 1248 

1240 

express and statutory powers 1241 

Difference lx>tweon English 

and Indian Law 1241, 1242 

of mortgagee, when to \)e 

exercised ... 1240 

English express powers ... 1241 

mortgagee cannot lujnsolf 
purchase property, sold 

under the 1264, 1265 

improperly exercised 1253, 1254 

title of purchaser on, Object 

of the rule 1261 


Sale—(conui.) 

Pioliiiiiniiry dorivj* in suit for, O. 
31, r. I. i K (1) 1730- 

Proccdun* to hrinj a inertgngod 
properly lu .sai*‘ 

Prohibit iuM iiu'ainst, niular S. -*0 

Proceeds of. when subject to prior 
mortgage. Application of. S. 
(reijcalcd) 

Proceeds of, Appropriation of, 
Direction us to J2oi, 

I’rovisions relating to, of mort¬ 
gaged projicrty, Applicability 
of, to property .subject to u 
charge 

Purchase by co-mortgngor, Effect 
of ••• 

Pm*<*ha«*i‘ may < l»iim possossiuii ol 
title deeds on )>aymcnt of tho 
inoiioy ^ 

Purchaser not bound to look 
beliind the decree 

Rights of 

a mortgagee purchaser as 
against subsequent and 
prior mortgagees 1772, 

is component right of oumer- 
ship 

Right incident to the right of. 


is that of repurchase 
Subject to mortgage 1835, 

Subject to prior mortgage 

limits of the rule 1830, 

requisite conditions •.. 

S. 90 (repealed) 

Suit for 


represent otives of deceased 
mortgagee in a. Act VII 
of 1880, if applicable to 

charge-holder's right to 
maintain under S. 07 ... . 
decree in a, S. 88 (repealed), 
relating to simple mort¬ 
gages and charges, Proce* 
dure in 1640— 


V\u i: 

-1740 

1S33 

! 

14(13 
I25S 

1 855 

1781 

!78(> 

1777 

1773 

922 

1318 

1830 

1837 

1834 

1403 

1744 

119,5 

1431 

1547 


a936H 
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•"Safe—(conoid.) 

The only property wliieh can bo 
.sold by fho Oourt is tliat mort- 
waged ... i7,j2 

Transaction.s really but appearing 

to be mortgages !)45. 946 

Under power. Onus on impeaching. 12.57 
Unless tlio part.V aggrieved does 
not complain, sale hold without 
a final docrco i.s not invalid ... I 77(i 
Usufructuary mortgage and, 

distinguished ... 937 

Usufructuary mortgagee cannot 

sue for foreclosure or 988_089 

Validity of, Mortgagor’s right to 
question, Power of assignee of 
mortgagor’s interest 177£—I77fi 

Vendor is enlitlorl to retain his 
title deeds whore ho retains any 
part of the property to which 
they relate ... 1730 

What kind of objections the 
Court will consider in post¬ 
poning or holding ... ) 782 

When valid, notwithstanding 

material irregularity 1776—1777 

Whether extinguishes mortgage- 

... 1781 

Without notice, remedy in case 
of 1246—1247 

Without notice, no cancellation ... 1247 

See Decree, Foreclosure, Mortgage, 
Mortgagee, Practice and Proce¬ 
dure, Private Sale, Revenue Sale, 

Suit for Sale. 

'Sale Certificate. 

In a sale subject to mortgage, 
wliether conclusive evidence of 
the validity of the charge ... 1836 

9ala-proceeds. 

Application of 

O. 34. r. 13 1837 

rule re Principle of the rule. 1838 
when sale subject to prior 
mortgage, S. 97 (repealed) 1463 


Page 


Sale*proceeds— (concld.) 

Appropriation of. Directions as 

to 1257—1258 

Distribution of ... 17 7 7 

How and in what order, are to be 
applied ... 1837 

Order of distribution of ... 1838 

Prerequisities for the rule for 
application of saIe*proceeds 1844—1846 
Surplus, represents immoveable 

property ... 1292 

See Revenue Sale. 


Sale with conditicn for repurchase 

See Sale, Conditional Sale. 

Salvage lien. 

If can be set up in defeasance of 

mortgage ... 934 

Keference to ... 934 

Whether a charge 1492—1496 

Whether applicable outside Mari¬ 
time law ... 1294 


Salvage payment. 


In order tliat the mortgagee may 
recover, the payments must 
have been made to protect 
property from forfeiture or 
sale ••• 1281 

Money paid by mortgagee may 
be added by him to the princi¬ 
pal ... 1286 

Mortgagee of ship entitled to 
attend to repaiis necessary to 
preserve its amenities and keep 
his security intact ••• 1279 

Municipal taxes if 1281 

Payments made on account of 

Government Revenue if ... 1281 

Road cess and Public Works cess 

if ... 1281 


The right of the mortgagee to 
recover payments made to pro¬ 
tect property from forfeiture 
or sale, is independent of pos¬ 
session 


1281 
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Paoi. 


iOI3 


Salvaea payment—(conckl.) 

When mortgAgoo iwovt*!' 

monoy of the uaturo of siiKugo 
by independent eiiit ... 12gl> 

San Mortgages. 

Instance of anomalous mortgage... 14t)!t 
Possession unnecessary for ... !>77 

What are ... l47J 

Satisfaction. 

Joint decree-holder. Disability of. 
to certify, in respect of whole 
decree 

Scribe, 

Dual role of ... 1013 

Whether a, can be an attesting 

witness ... 1013 

Sealing. 

Not an essential part of registra¬ 
tion ... 1010 

Secretary of State tor India In Council. 

See Words and Phrases. 

Security. 

Alternative, Law as to, S. 68 1229—1231 
Alarehalling of, S. 81 ... 1380 

Meaning of ... 918 

Merger of ... 1609 

No marshalling when, sufficient... 1389 

Substituted, Principle of, Applica* 

tionof ... 1164 

When deemed insufficient. S. 06 

Exp. ... 1170 

See EquitabU Mortgage, Mortgaged 
Property. 

Security bond. 

Enforcement of a 1834.1855 

Given for an appellant to an 
appellate Court for due perfor* 
mance of a decree whether a 
mortgage 1854, 1866 

Under 8. 645 (O. 41, r. 6) not 

exempt from registration ... 1024 

Whether and when registration 
aeoeasary ... io 24 


Security-deed. 

Holder uf. Higlit of. to .sin- under 

S. Ii7 ... 1105- 

Sce SciHrilji Loud. 

Security for performance of decree. 

Mortgage di»i*(l given ns. if creates 

nmrtgage 923, 924 

Self-acquired Properly. 

Si-o Co.ptirreuer. 

Service. 

See yotice. 

Set-Off. 

Usufructuary mortgagee's right to, 

Profits for interest 1150' 


Shield. 

Doctrine of 


... 1314 


Ship. 

Right of mortgage of a, regarding 

acts destructive of the security 117i 
Mortgagee is restrained from in¬ 
terfering until tlie perfomiance 
of charter parties if no preju¬ 
dice to tJie security is shouTi ... 1173- 

Mortgagee can interfere with tlje 
contract for the employment of, 
if they prejudice the security 117 J 

Mortgagee of. entitled to attend 
to repairs necessary to pro- 
serve its amenities and keep 
his security intact ... 1270 ' 

Signature. 

Of mortgagor essential 1010_ 1013 

Thumb mark by a literate person, 

® 1011 /.«. 
To a Will under English Wills 

1011 An. 

What it includes ... 1011 

Whether affixing a mark by an 
illiterate person amounts to 1011 

Simple mortgage. 

Any mortgagee may have re¬ 
course to his remedy of sale ... 1194 
® ... 972 
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Simple Mortgage (conta.) 

t'ausos of action open to inortyagco 

in 972 

Cliuracteristics of ♦ • • 971 

(’liiirgo and 

cUfforenoo between 1480—1484 

distinguished • • • 975 

Component contracts in ... 972 

Covouant for jiorsonal liability 

iinpliod ... 1211 

Covenant not to alienate with 
declaration of invalidity of 
alienation constitute 9;i0, 9S1 

Dofmod, S. 58 911 

KITect of. on subsequent pur- 
chasers without notice and on 
power of sale 070, 977 

l^xistoneo of other iuort|.a\ics 
<loos not take away tlio nioit- 
ga goes' right of Nile though 
it curtail it ... 1194 

History of, before passing of 
Transfer of Property Act ... 977 

Incidents of ... 971 

Interest conveyed in ... 921 

In tlio absouco of InaJ^l:alling 
the niortgapoo is oJititlc<l to 
sell the mortgaged piopcities 
in the order ho choofos ... 1194 

Limitation for enforcement of 978—982 
Mortgage by conditional sale or. 

Test to find out whether tran* 
sautioii is 979. 977 

Mortgagee’s failure to enforce one 
or other remedy in same suit no 
bar to enforce other remedy by 
separate suit 971, 972 

Katui*e of, not altered even if 

mortgagee be in possession ... 974 

Possession in mortgagee, Necessity 

of ... 977 

P roc eed ing a ga ii is t i no r t gagor 

personally or against property ^ 

are forms of realising 971, 972 

Itemedies under 971, 972 

order of eufoix;einent of 971» 722 


971, 972 


Simple Mortgage —(contd.) 

Bights under 

Sale, Power of 

available under, exercise- 
able only through order 
of Court 971, 972 

essential for 973, 974 

Sale, Transfer of right of ••• 973 

.Stipulation*? ronipiisod ina.wlien 

inipliod or expressed ... 971 

Test to determine whether tran¬ 
saction is 973, 9rf4 

Vernacular names for 972 

What stipulations are comprised 

tl7l 

m a ^ 

Words constituting ... 972 

See BedempUotK 

Simple usufructuary mortgage. 

A combination of simple with 
usufructuary mortgage is 
called *-• 1405 

How created *••• 1403 

Instances of 1405, 1400 

When a mortgage in its inception 
simple is liable to be converted 
into an usufructuary mortgage 1405 
When mortgage money is pay¬ 
able in instalments and the 
mortgagee is to take possession 
in default of payment of one 
instalment, it is ••• 1407 

Wliat is a 

Incidents of m 

Peraonal covenant added to 
usufructuary mortgage con¬ 
verts it into 


y‘JU 


Solicitor. 

Retention of title-deeds by mort¬ 
gagee’s, as lion for costs, if valid. 
See Title-deeds. 

Son. 

Born after decree, whether de¬ 
prived of the equity of redemp* 


1077 


tion 


• •• 


li>62 
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Son —(concld.) 

Duty of a, under Hindu Law to 

discharge father's debts ... 1 2o 

In Klitakshara family wiiether 
bound by a prohibited .sale 
under a decree against his 
father ... iSuO 

Minority of, immaterial wlien 
mortgaged proport}* is copar* 
cenary property ... 1021 

Kight of a, to redeem mortgage 

escecuted by his father ... 1020 

Rights and liabilities of« according 
to Hindu Law 1 o 102 

Under Hindu Mitaksliara Law, 
when bound, though not joined 
as party to a suit on mortgage. 1032 

When may sue to set aside salo by 
father ... ir>32 

Specifte performance. 

Contracts of which Court of Equity 
enforces (>34 

Contract to mortgage, of ... D33 

Contract to assign future property, 

if epecificaUy enforceable « 44 , P 46 

Contract to mortgage future 

<iropB,cf ... 03.1 

Future property, Contract to 
mortgage, if capable of y 33 , 034 

Loan, Contract to give, Remedy ^33, 034 


Loan, Of contract of. Suit for, if 
lies 

• • • 

934 

Hight to, of an executing contract 
to convey land if can be 
mortgaged 

956 

Suit for, Of contract to execute 
mortgage deed 

933 

Unilateral mistake causing wrong 
description of mortgaged pro- 
iwty gives right to 

941 

Zur-i-peehgi lease, of contract to 
execute 

• •• 

933 

flee Prt‘tmption. 



Specific Relief Act, 1877. 

S. 21 (o). Reference to 

Stamp Act (English), leoi. 

S. 8 G, Roforenre to ol.} 

Stamp Act (1879). 

S. 4^>, Reference ro «rn 


Stamp Act (11 of 1899), 

Reference to 

« • 4 

S. 2 (17), Reference to 

I 9 ^ 

S. 24 proviso. Reference to 

S. 24, re deductions wliere mort- 
gaged property is vsubsequently 
sold to the mortgagee 


ti|8 

»I4 

fM4 


I02f5 


Stamp Duty. 


Leviable on a mortgage iy*>. 

Mortgagor to pay stamp duty 
Table showing, leviable on varioun 
mortgages 

When interest excluded for the 
calculat ion of 

•«• 

Se« Docurnenls. 


I02.> 

102li 


102.3 


1020 


Standing Crops. 

See Po/i’ie 'ision, 


Statute. 

12 Edw. II. St. 1. e. 2 . 

See Statute of York, 


8 4 9 Vic., c. 16, 


See Companieu Chiunes 
tiopi Act 


ConsoHda- 

••• 1370 


22 4 23 Vic,, e. 35. 


Reference to 

23 & 24 Vie., e. I45. 

Mortgagees, confers 
Sale on 
Reference to 
Reference to 
S. 11, Reference to 


1236 /.«. 


power of 

••• 1241 

••• 1242 

1236 /.». 
• 1268 



1936L 


TOPICAL INDEX 


Page 


Page 


Statute—(<-< ncifl.) 

26 & 27 Vic., c. 118. 

Spo Compuuifs Clouses Acl. 

30 & 31 Vic., C. 127. 

See fiailwat/ Companie'^ Acl, JS07. 

36 & 37 Vic., c. 36. 

S. 2r>, sub-S. 4. compared with 
provisions of S. 101 of Tr. P. 
Act ••• 


38 & 39 Vic., C. 87. 

Ss. 20, 08, Reference to 

44 & 45 Vic., c. 41. 

Ss. Ifl (ii). 23 (i), (2)(iii), Refer- 
once to 

S. 71, Reference to 

.See English Conveyancing Ad, 

45 & 46 Vie., c. 38. 

S. 04, Reference to 

46 & 47 Vic., c. 52. 

See Bankruptcy Act, 1883. 

47 & 48 Vic., e. 54. 

See Yorkshire Jiegislnes Act, 1881. 

58 & 59 Vic., C. 25. 

Reference to 

58 & 59 Vic., c. 29. 

Ss. 2, 3, Reference to 

58 & 59 Vic., c. 87. 

See Land Transfer Act, 1875. 

Statute of York. 

Reference to 


1242 


1208 

1242 


1242 


1275 




1285 


IU03 


1042 


Stock-in<-trade. 

Assignments of, whether amounts 
to mortgage 
Of business whether accession to 
mortgaged property when there 
is a contract to the contrary 1264 


Stranger. 

See Tender. 

Stranger Purchaser. 

Position and title of 


1778 


Sub*lease. 

See Mortgaged Lease. 

Suh-mortgage. 

Assignment by way of, if absolute 

or only assignment as charge ... 967 

How created and formalities for 
creation of 966» 

Incidents of 9^6, 967, 968 

Insolvency of mortgagor, Effect 


of, on 


967 

966 


1120 


Meaning of 

Mortgagee's right of indivisibility 
of security how affected by. of 
his own rights 

Mortgagee’s right of indivisibility 
of security how affected by his 
own 

On an equitable mortgage 

Rights and 1 abilities of sub-mort* 

gagee 906. 967, 988 

What it comprises ••• 967 


• • • 


1113 

1036 


950—968 
... 1443 

1195 


• « * 


Sub-mortgagee. 

Rights of 

to redeem 
to sue under S. 67 

^^^^en accounts of, could be taken 

in redemption suit 1811,1812 

See Mortgagee, Sale. 

Subrogatee. 

See Subrogation. 

Subrogation. 

A fraudulent purchaser has no 
right to — 

A stranger paying off a prior 

charge is entitled to ••• 1^®^ 
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8ubrocii<ion—(contd.) 


Page 


At what stage a mortgage ceases 
to be o mortgage for the pur* 
pose of redemption ... 12Uo 

Conditions imposed for tho ac¬ 
quisition of the right of ... 149“ 

Decree when no bar to ... 130? 

Doctrine of 129 ;h 1294. I497 

how applied II64. llcr, 

Doctrine underlying section 1 01 I’.n 
Does not require tliat subrogatory 
should have wholly discharged 
the burden in respect of which 
he claims priority ... i3„2 

Does not apply whore tijore is a 

duty to pay ... 13^2 

How classified ... 13,^, 

Implies existence of two or more 
mortgages at one and the same 

, ... 1297 

Implies redemption 12^^^ 

In redeeming the prior morl- 

gagoe the puisne mortgagee 

does not act as mortgagor's 

representative ... 13yy 

Is only a means to an end ... isou 

It is not necessary for puisne mort¬ 
gagee to take assignment of the 
rights from tho prior mortgagee ISO.’l 

Knowledge or consent of mort¬ 
gagor or any previous intimation 
unnecessary .. 

Legal or conventional, Rights of 
«ubrogateo under ,-j2 

1301-1307 
... 1306 

No claim to, when a person merely 
performs his own obligation 1314, 131.5 

Nothing more tliaii substitution 
to the rights of the creditor 
-gainst debtor ... 

Order of redemption by puisne 
mortgagees need not be in con- 
•eeutivo order ... ,32^ 


I’acjk 

Subrogation —(I'uiitiU) 

Of rjght;^—Puisne irjoiljiugc'e lyiiif, I3u6 

i'artiHl disrliurgo l..v jiui.sjio inuil. 

uf tlio (lues of the prior 

mortgugoo lannot liim uith 
his rights ,3„., 

Partial payjuoiit J,y 

moifgagixj of (leht on an n.nlior 
moiigago does not i;i\o a claiiii 

... I.-.2S 

Pajments h.v other persons how 

... 1299 

Person lending monoy to haw '«le 
in execution of mortgage dccieo 
cancelled subrogated to prior 
mortgagee's rights ... 

Person paying ott debts of tho 
deceased bona jidt believing Jiim. 
self to be tho heir wliether en. 
titled to u i-harge on th© o.stat« 1301 

Pre-requisities for the right to 1 3(»0. 1 301 

Prior luurigagoe acquiring equit.y 
of redemption becomes whether 
untitled to redeem puisne mort- 
gageo without his consent ... 1302 

Prior mortgagee does not forfeit 
his priority merely from the 
fact of Ins obtaining a renewal 
of hi-s security or purchase of 

property mortgaged ... 

Puisne mortgagee’s right to resist 

prior mortgagee s claim for pos- 
session 

1290 

Puisne mortgagee's right to i©. 
deem prior mortgagee does not 
depend upon the latter’s con- 
•wnt or willingness to be re- 
fleameU 

1393 

Puisne motgagee's right to sell 
the property can be exercised 
even after the sale by the first 

... 1398 
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Subrogation— (conoid.) 

Puisjio niortgugoo under covenant • 
not to mortgagor for a 

fixed period cannot rodoeni 
prior mortgiigee during that 
period 1312 

Right to 

defective title no bar 125)9* 1300 

continues even after decree 
for foreclosure or sale and 
even after sale, until it is 
confirmed ••• 1298 


Rights of the simultaneous niort- 
gagee 

Though impleaded, puisne mort¬ 
gagee may redeem prior niort- 
gagoo out of court ••• 

TI»o scope of the doctrine of, in 
India if narrower than in 
lilngland 

There can be no, where parties to 
the prior and subsequent mort¬ 
gage are not the same 
Third mortgagee paying off the 
first mortgagee is entitled to be 
subrogated to the rights of the 
first mortgagee 

Voluntary payment does not 
confer right 1300, 

Whether puisne mortgagors right 
to rodeein prior mortgagee may 
bo exercised though puisne 
mortgagee is not impleaded in 
prior mortgagee’s suit 
Where decree is no bar to 
When one incumbrancer claims to 
be subrogated to the right of 
another; he can duly do so if 


1306 


1303 


1301 


1300 


1324 

1301 


1303 

1307 


he has wholly satisfied 

the 


prior claims 

4 » 

1528 

Who is entitled to 

12 ‘’6. 

1297 

Subsequent Advances. 

Effect of notice on 

♦ 4 * 

IS 74 


Bnglisli and Indian Lau% 

Difference between ... 1374 


Subsequent Advances —(concld«) 

Mortgage for 

English Law ^ 1372 

English and Indian Law 
distinguished •. * 1372 

principle of the rule 1373 

when binding, S. 79 1370, 1371 

Of the 'mortgage of moveable 

property ••• 1376- 

Subsequent Mortgagees, 

Rights of, not intended to be 

defeated by marshalling 1384 

Substituted Security. 

See Mortgage. 

Succession Act, 1865. 

S. 76, Reference to 936- 

Succession Certificate/ 

Nocea^ry for recovery of amount 
due under a supplementary 
decree 1803 

Succession Certificate Act (VII of 1889). 

Mortgage suit, certificate, if neces¬ 
sary for conduct of 
S. 4, Reference to 
S. 4, Reference to 
S. 4, Amount recoverable under 
a supplementary decree is a 
** debt under • • 

Suit. 

Abatement of, when 
Before institution of. Necessary 
party, to be joined 
Court will order on account to be 
taken in, for redemption and 
foreclosure ••• 

Decree in 

for redemption, S. 92 
(repealed) 

for sale, S. 88 (repealed) 

Every, Framing of, Cardinal rule, 
in respect to, stated ••• 

Final decree in a, for sale, whether 
orders on proceedings in, are 
appealable ‘ 1783, 1 <84 


999“ 

1744 

1776 

1803- 

1075 
1600 . 

1061 

1462 

1431 

1584 
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Suit—(conUl.) 

For foreclosui’e, Docivc in, Proco- 
(luro \vl)on nionoy duo is |>aul, 
S. S7 (ropealod) 1 VUK 

VOL loreelosui'C, ordoi* ohsoluic 
when to \)o passed. S. S7 (i-e« 
I>ealod) ] 4^Sn. 

Fcv forcclosuro, stvlo i>r ivdenip* 
tion, who are to be joined 41 s 
parties to *S» 85 (rajiealud) 

For redemption—Final deertn* 

in 

For sale necessary to hiiiii: a 
mortgaged proiK?i*ty to sale 

In a. by laortgu^ea, tho 

mortgagor whether t<» f>e joined 
as party 

•Mortgagor a noi'essary p«rty »u 
a, for redomption by 8 ubsor{ucut 
mortgagee 

Multiplicity of. Avoidance of ... 

No separate 

for recovery of balance due 
on inortgago 

to set aside order 

ing sale or refusing judg* 
moat-debtor's applicu* 
tion 17.S3, 

On a mortgage* for personal 
recovery, when Uo.s 

On unregistered mortgage 

Party once joined in, when di>> 

. * 

chargeable 

Parties to a 

proper array of, l^o\vor of 
Court in mspoct of 

tune for joining, Law as 

^ i«n3. 

Person joined in nece.ssary party 
to the execution proceedings ... 

Hedetnption, for 

court-foe payable in 
proc<Hluro in I 437 


I PU 


14:11 


142U 


Isis 


I s.ti) 


1120 


1:112 

15S2 


17S5 


17S4 


1 iioo 
1055 


1687 


1003 

1004 

h>4«5 

1438 

1438 


Suit, (oonckl.) 

Under S. UU. '1*1*. J' l.uw 

to 

Volualion of, to ejilorec u charge 

When decree iov saic eoUid 
pusscil ill a, fur fonu losuro, S. 

88 (ivpcajed) 

Soo Coniribtifion, I^/urficc anf/ 
Procedure, Jicdi/np/iou. 

Suit for Contribution^ 

See Coutrihufiou •'iuit. 

Suit for Foreclosure. 

Sec Foreclosure 6’mV. 

Suit for Redemption. 

•Seo UcdempfiofK 

Suit for Sale. 

Necessity of. to bring iho mort¬ 
gaged pix>pcrty to sale 
history of the mlc 
limits of the rule 
objoL'f of the rule 
pvinicple of the rule 
scope of. the rule 
wliat sales ui^ prohibited 

Ol mortgaged property—Vjilid and 
subsisting mortgagy essontiul 

Sale of mortgaged pi-operty pi-olii- 
bited witliout bringing a, mort- 
gogee'a retiiody 

Seo iiule. 


|:>()d 


I4;(t 


IS.PJ 

1«41 

1K4I. 

1S42 

lti42 

1K42 

l!S47 

iKib, 

1847 


18d;} 


Suits Valuation. 

in a claim to onforoe the terms of 

an anomalous mortgage ... 1475 

See Valuation of Suits. 

Supplementary Decree. 

A party wlio ia entitled to tlio 
right of subrogation whotJmr 
can apply for ' 

Appeal against a, court-fee pay- 

... 183» 
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Supplementary Decree.— (contd.) 
Applu ation for, must be made to 
tlie Coxirt wJik-h passed sale 
decree 


*« • 


1788 


Application for, not to be enter¬ 
tained by a Court where the 
denree is transferred for execu¬ 
tion 

Application for, struck off in 
default cannot be revived ... 

Assipnoe of the mortgaged decree 
has llie same right as the 
mortgagee 

f’an bo passed agitinst one from 
whom the balance is legally 
recoverable 

Case for a 

Decree-holder need not apply for, 
for costs when the main decree 
directs payment of costs per- 
sonnlly by dofondant 

For a, previous sale necessary ... 

Oiven to pay what amount 

Is a decree ’’ and therefore 
appe.dable 

Instead of a, there may be a 
combined decree giving direc¬ 
tion for the payment of the 
balance if the sale-proceeds be 
insufficient 1792, 

Lim i tation for, St arting point 
for limitation 

May be made payable by instal¬ 
ments ••• 

Must be in tlie same suit, in which 
decree for sale was passed 1794, 

No bar by lies jtidicata 

Period of limitation for 

Period of limitation for applica¬ 
tion for 

Person against whom the appli¬ 
cation can be filed 1787, 

Person entitled to 


1788 

1790 


1787 


1787 

1788 


1802 

1789 

1792 

1803 


1794 

1798 

1793 

1795 
1793 
1800 

1800 

1788 

1787 


Supplementary Decree —(concld.) 

Personal remedy by, must be 
within limitation ... 1798 

Previous refusal of an applica¬ 
tion for, does bar a fresh ap¬ 
plication ... 1793 

Previous sale whether necessary 
should have been m evecution 
of the decree ... 1789 

Relinquishment b 5 ’ mortgagee of 
his claim to part of property 
immaterial 

Remedy by, cannot be availed of 
when there is no sale 


1790 

1791 
1796 




1787 

1788 

1808 


Rights under 

What should be shown, for the 

remedy of, to be availed of ... 1789 

Wi)en application for, Ues 1797 

When both the puisne and prior 
mortgagees arc entitled to 
apply for 

When could be passed 

Whether provisions rtf extends to 
charges U, 

Whether could include also costs 1801, 

1802 

Whether co-mortgagor can apply 
for »«• 

Wliether provisions of S« 48, 0. P* 

C., 1908, apply to ••• 

Wliether valid, if granted after 
sale without decree 

Who may apply for 

Surety. 

Failing the mortgage, the mort¬ 
gagee should bring the property 
of, to sale ••• 1182 

Bight of 

to make redemption .«• 1017 

to redeem ••• 

who redeems a mortgage1^*^ 

See Pardee to Suit. 




1787 

1800 

1796 

1787 
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l\\cr, 


Tatking, 

Aboliflhod, S. 80 

Actual possession not necessary 
for, when right is clear 
Consolidation and, 

diiTerenoe between 
how combined 

Doctrine of» Principle of tlio rule 
abolishing ... 

Kffect of S. 80 on 
English doctrine of 
For, it is essential that the legal 
estate and the equitable in¬ 
cumbrance l)e held by the same 
person and in the same right ... 
In English Law, traced I 3 TO, 

Instances of, permitted between 
mortgagor ami mortgagee 
Meaning of 

Mortgagor not affected by 
Not possible after decree settling 
priorn ies 

Of future advances, when allowed 

Only affects priority 
Origin of 

Right to, only laHts wliiUt the 
legal o.4tate is retained 
Rule as to, of further advances has 
no application when an advance 
aubsoquently made is tackod on 
to the prior mortgage 
There would be no case for tacking 
when further advance U made 

by some of the mortgagors 

When still allowed 
See Coneolidaiion. 

Tenancy by Elcgit. 

Usufructuary mortgage and. Com- 
parUon between 

Tenanto In common. 

See Joinder of parties, 

HOB 


l.‘?76 

13^0 

1377 

1130 

1377 

1121 

1370 


1380 

1377 

1370 

1123 

1380 

1380 

1377, 

1380 

1380 

1380 

1380 


00 


1410 

1008 


1420 



sec. 

1374 

(1) 

1376 

(2) 

1378 

(3) 


(4) 


Tender. 

A person denying n. rnnnot ques¬ 
tion its validity or sufficiom-y 1420 
13y deposit ... I 4 I 8 

By mortgagor, When valid ... 1187 

Co-mortgagor’s offer of, if valid .., 1009 

Conditional 

offer of money when 1007, 1008 

whether good ... 1420 

Effect of. by mortgagor ... 1420 

For English rule. Soo r. 48, O. 

30-B. County Court Rules. 1882, 
r. 4, O. 20, County Court Rules, 

1008 

In.sulli-ent, ElToct of 
•Made by one contracting to pur. 

••haso tbo equity of redemption 
conditional on the delivery to 
biin of the mortgage deed is 
not unconditional 

Mere readines.s to pay, if v«hd lOOti. 10(17 
Minor so.i of mortgagor. If entitled 
tc make 1008 , 1 () 0 » 

Money deposited in Court is 
treated as 
No inte)-e<it after 
Offer of part paymont not a valid 
Persons wbo sliould make, Law 
as to 

Proretjiiiailos of a valid, under 

83 1417,1418 

>rust be made after the 
piincipal money has 
become due 1417 

Must be made before 
mortgagor’s suit is barred 1417 

Peuson making the, roust 
be a person entitled to 
reedem 

The deposit must be made 
in the court having 
jurisdiction to hear the 
suit for redemption 

Requirements of a valid 


1410 

142<J 

1429 

1068 


1417 


• e • 


1417 

1420 
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Tender—(roncld.) 

Stranjxer to mortgage, Tf entitled 

to make ••• 1069 

To bo offoetivo* must \)e ever 

ready 1428, 1429 

To whom to he made to ••• 1536 

Under protest, if conditional ... 1067 

Valid 

essential of 1066, 1067 

general mie as to 1066, 1067 

Wliat are not sufficient tenders 1420, 

1421 

What may be considered 

sufficcint, absence of provision in 
Tr. P. Act as to ••• 105 7 

Whether an act of redemption ... 2297 

Whether must be of the whole 

amount 1419, 1420 

See Agent, Payment. 

Time. 

Allowed under O. 34, r. 3, maxi¬ 
mum 6 months ••• 1717 

Extension of 

application for, under O. 34, 
r, 3, need not be in writ¬ 
ing • •• 1714 

for redemption after due 

date ••• 1718 

under O. 34, r. 3 1714—-1719 

Under O. 34, r. 3, terms 

of 1717 

For application by mortgagee to 

pass final decree for foreclosure 1709 
See Redemption. 

Title, 

Acquired by continuous possession 
or prescription, not to be defeat¬ 
ed by application. of rule for 
forfeiture of priority ••• 1370 

As between mortgagor and mort¬ 
gagee neither can dispute the, 
of the other ••• 1074 

Cases where the mortgagor can 
dispute the title of the mort¬ 
gagee }074 


1034 


1780 


1074 


Title —(concld.) 

Covenant for 

nature and use of ... 1161 

scope of 1160 

Merger prevented where acquired 

by 1631, 1532 

Of stranger purchaser at a sale ... 1778 

Starting point of, of auction-pur¬ 
chaser ••• 1783 

Warranty of—See Mortgaged pro^ 
peity. Mortgagor. 

Title-deeds. 

Delivery of, by mortgagee ... 1083 

Deposit of—See Equitable Mortgage. 

May relate to any property to 

create an equitable mortgage ... 1036 

Mere possea^ion of, not proof of 

intention to deposit as security 1034 
Pun.*liasor may claim posTOJsion 
of, on payment of the purchase 
money ••• 1780 

Section 69 does not legalize crea¬ 
tion of equitable mortgage 
otherwise than by delivery of 1037 
Solicitor's lien on, Law as to ... 1083 

Vendor is entitled to retain his, 
where he retains any part of the 
property to which they rolato 1780 
What, include 1034, 1036 

When purcha.ser could claim ... 17e0 

See Possession. 

Trade Pixturei. 

See Fixtures. 

Transfer. 

If should be express or implied in 

mortgage ®23 

Meaning of 922, 923 

Mortgage is a 922, 923 

Transferee. 

Without notice, whether charge 

enforceable against a - • • ^ 601 

Transfer of Property. 

How made in usufructuary mort¬ 
gage tr* 
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y>7 

U 5 S 


1756 


1287 


1208 


1045 


1351 


PagL 

Transfer of Property— (coiu ld,) 

Not complete in usufruelurtry 
mortgage 

lucidoiit$ of property on 

Transfer of Property Act 

Effect of a decree under Order 34, 

Rule 5 and one uudor Sec. 87 
of the Act contrasted 

Principle of sec. 73 ajjpiic'ablo to 
judicial sales and Govern men t 
acquisitions 

Provisions of sec, 72 applicable 
in the Punjab though the Act 
is not in foico there 

Section (jO applicable to all 
mortgages including aiionia- 
lous mo rtgages 

Section 70 elauso (i) not appli¬ 
cable whore integrity of mort¬ 
gage is split up 

Section does not legaliy.o croaliun 
of equitable mortgage otljer- 
wise tliaii by cloiivery of title 
doods 

• » • 

Tho proviso to soction 50 doos not 
authorize croatioa of eocurity 
by deposit whore it is not other- 
wise possible 

Tranif«r of Property Act, 1862. 

Mortgages by conditional sale 

bow affected by passing of 007, 008 

Proceeding taken beforo, for re- 
demption of mortgages by 
conditional sale. Effect of, after 
paasing of Act 957^ 0 q 8 

Scope of, os to sub-mortgagees 
and puisne incumbrances ... ptjy 

S. 82, cl. (6), Scope of ... 1149 

S. 07, Object and scope of 1180, 1181 

Trantler of Property (Amendment)Act, 1926 . 

Change offoctod of tho law 

attestation by 1004,1005 

Truit. 

Cliarge not always implied by a 1200 f.n. 

Mortgage distinguished from ... 954 


1037 


1035 


J'anic 

Trustee* 

Loan raided by, of loiitplo out of 
tompio funds on inortgago 
bis propiuty how far ... t\s:i 

Lien of, when a charge ... 121>n 

Pusition of u inorlgagoe in i>obses. 

sion is that of a ... 

Whether could ledecm 1449, l4 5u 

See M or! (Joyce f J\Iortyayc€»p ur- 
c/a(6'er, PartUn io auiL 

Trustee's and Mertgagee’s Powers 
Act (1666), 

S. 0, Hefeivnoe to ... 1242 

•Ss. G to 19 applicable <»iily in 
cases wljere t ho tlc‘od vonfei*s 
siicli a power 123G. 1237 

»Ss. U to 19, rro'dsions of 123t), 123 7 

Trustee $ and Mortgagee's Powers Act 
(XXVIll of 1886)* 


S. 1, Kr*ference to 

Trusts Act II of 1882, 

Ss. 15, 19, 23, Provision in S. 7(i, 
Cls. (<i), (c)s boirowed from ... 

5. 18, Reference to 

S. 32, for tDoaning of charge of a 
trustee 

S. 32, Reference to 

S. 32, Referred to, for instance of 
charge created by operation of 
law 

S. 32, Trustee could reimburse his 
charge under 

S. 00, and Tr. R Act, S. 03, Distinc¬ 
tion between 

S. 00, Reference to 

S. 90, Reference to renewed leuso 

S. 90, Relation botticen S. 34, Tr, 
R Act, ond 1165, 

Tuccavi Advance. 

, » 

Public charge includos 


915 


1328 

1170 

1479 

1477 


U77 

1502 

1143 

1155 

1288 

1158 

1337 
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1020 


1082 


1473 


U 

Unattested Mortgage. 

Ope'^ation of 

Undivided Share. 

So3 Juir 4 Ffifti'hj Property. 

Undue Influence. 

What constitutes 
See Fraud. 

Unilateral Mistake. 

Descripbiou of mortgaged property 
wrongly made through, gives 
rise to specific performance 

Unregistered Mortgage. 

Admissibility and proof of 
318y be evidence of a aimp'e debt 
or personal obligation 1021. 

Suit on 1653 

When wholly iuoperativo 1021, 1022 

Usage. 

Custom end. How to bo intor- 
preted 

Usufructuary Mortgage. 

A mortgagee) in possession on* 
titlod to raise and romovo tho 
crops he had sown on the land 
Ambiguous document. Test to 
fiud out whether, is lease in 
perpetuity or 
Analogous of 

Anomalous mortgeg.^s and. ins* 
tances of 

Assignment of < * • 

C.P.C.. loos, O. 2. r. 2. When 
mortgogcr omits to include 
surplus profits, a second suit (jr 
same barred under 
Co-mortgagors each entitled to 
recover possession only of their 
particular share .. • 

Decree in redemption suit, what 

mortgagor may obtain under ... 1136 

Defined. 58 

Delivery of possession for pay 
luent of intei’ost 


115U 


U93 

990 

OSO 

994 


Usufructuary Mortgage— (contd.) 

Delivery of possession for validity 

of, Necessity of ... 987 

Description to which it should 

conform ••• 99^ 

Duration of. Necessity of any 

particular period for 988, 989 

English la^/. Effect of dismissing 



redemption suit under 

1135, 

1136 


Essentials of 

Fixed term, mortgage 

for, if 

987 


creates an 

. . . 

988 

010 

Forms of 

987 

. 088 


History of 


996 

1021 

Incidents of 

¥ ^ % 

987 


Interest transferred in 


924 

1022 

Liability of mortgagee 

in, to 



1130 


994 • 


912 


1193 


render accounts, when exempted 
fi'oin 1354, 1365 

Limitation for ••• 094 

Limited as to time, Incidents of •*« 992 

Long term in, loss objectionable 1096 
Mortgagee in possession under. 

Duties of ••• 

31ortgageo can turn to the pro* 
perty to w'hich mortgagor had 
no title not subsequently ao« 
quired by him ••• 1163 

Mortgagor may redeem a later, 
without having to redeem a 
prior simple mortgage on the 
same property • • • 1140 

Mortgagor not tendering money 

in full, Procedure where .*• 1136 

Mortgagor can not complain of 
throwing additional burden 
on liis land when to some of 
the proper!ies mortgaged ho 
had no title ••• 1193 

Mortgagor's relief under S. 02, 

nature of ••• 1139 

Not personally liable 
Novation of 

Novation of, essentials for 
Object of provision in S- 62, as 
to 


... 


989 

989 

936 


... 1134 
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Usulruetuary Mortgage— (cent cl.) 
Old and new law, Difference bot^ 


Usufructuary Mortgage— (concld.) 
Tramfor of, without mortgagor's 


ween as to 

... 1133 

privity, offoct of 

004 

Payment of futui'e rent 

11 udor 

Vernacular names for 

SJU4 

S. 65, Cls. (c) and (d), by 

inort- 

Wiiat is a 

1351 

gagor under, non-liabilit y of, 

Zur^i-peshtji louse and, Distinc¬ 


S. 65, Proviso 

ll<>b, ll(>u 

tion between 

002 

Personal decree, Bight of 

niort • 

Zur-i^pe^hgi lease containing pro* 


gagee in, to 

080 

vise for redemption is 

03U 


Personal liability for repayment of 
loan absent in, and in mortgage 
by conditional sale 
Peisoual liability of mortgagor 
absent in 

Personal liability of tlie inert* 
gagor though mortgage det-d 
may be void for non^attestatioii 
or ot)LOr>>ise 

Possession, Bight of mortgagor 
under, to recover, S. b2 
Possession, suit for, under, Nature 
of 

Possession, suit for, when no 
time fi^od, S. 62, Cl. (ci) 
Possession under, How obtained 


Wii 


9S0 


1222 

1132 

1133 

1137 

1134, 

1135 


Bedempiion out of Court, What 
mortgagor may obtain under 
Bemedies of mortgagor in 1135, 113^ 
Kepaynient to loan begins im 

mediately after loan advanced 080. 

087 

Bight of planting trees and 
acquiring property in them, by 
mortgagee in, Law as to 1146, 1147 
Simple usufructuary mortgage a 

form of 990, 901 

Suit for possession 

liability of mortgagor to 
include all he is entitled 
to claim in respect of mort- 
gage in 1136, 1137 

mortgagor*^ omission to in¬ 
clude surplus profits in 1136* 

1137 

Time when, may be redeemed 1U4K 


See Appeal, Morftjage, Morlyufjee, 
Po;i8ei/sion, liejeniption. Set-off. 

Usurious Loans Act. 

Applicability of, to nil louns 

whetlior socured or unsocurod ... 1887 

lixcesaivenojii of intoioj.t nmy bo 
evidence that the trans iction 
was substantially unfair under 1693, 

1664 

History of, 1686, 1687 

Wlien tho Court intorferos under 1687 

Usurious Loans Acti 1916,— 

Prior to the enactment of the. 

Court's power to interfere witli 
the freedom of contracts was 
circumscribed by the provisions 
of sec. 16 of the Indian Contract 
Act ... lygy 

V 

Valuation. 

In the absence of persons’ in whom 
mortgaged property is vested, of 
the different items of property 
cannot be satisfactorily ma<lo ... 1415 

Of suit to enforce a cJiargo ... isyr, 

Property, of, 

for purposes of contribution 
should be as at the time of 
mortgage, not when it . is 

... 1305 

to determine rate of contribu- 

1306, 1390 
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Vendor and Purchaser. 

Form in which charge paid off, no 

test of keeping it alive 1622, 1523 
Priority for vendor’s Hon ... 1522 

Purcliaser by auction, Starting 

point of. Title of ... 1783 

Pm chaser, Rights of, of property 
sold in execution of mortgage- 
decree 1773—1775 

Purchaser when may claim title- 

deeds ... 1780 

Purchaser witJiout notice, Rights 
of, under a prohibited sale of 
mortgaged property ... 1855 

Right of mortgagee purchaser 1773— 

1775 

Vendor and Purchaser Act. 

S. 7 abolished Tacking in England 1376 

Vivum Vadium. 

Form of mortgage once recognized 
in English Law ... 015 

w 

Waiver. 

Acceptance of overdue instalment 

if 1659, 1060 

Effect of, on priority ... 1369 

Interest of co-mortgagors by sever¬ 
ance of. Law as to ... 1112 

Irregular payments. Acceptance 

of, Prima facie, evidence of 1186, 1186 
Low as to, by mortgagee 1059, 1060 

Mortgagee taking promissory note 
for interest due does not waive 
security ... 1527 

Miirtgagoo’s right of indivisibility 

of security how affected by ... 1112 

Overdue instalment. Acceptance 

of, by mortgagee, if ... 1185 

Overdue interest. Payment and 

receipt of, if ... 1185 

See Instalment. 

Waldi. 

Instance of anomalous mortgage 

1468. 1469 

VVbat is ... 1473 


Page 

Ward. 

See OuarJiun and Ward. 

Waste. 

Active, kinds of, which mortgagor 

cannot commit 1172,1173 

Active, mortgagor's liability for 1171 
Duty of mortgagee in possession 
not to commit ... 1340 

Permissive, mortgagor’s non¬ 
liability for ... 1171 

Possession, Principle of the law 

as to, by mortgagor in 1170, 1171 

What is an ameliorative ... 1340 

.See Mortgatjee in Possession. 

Welsh Mortgage. 

Resembling usufructuary mort¬ 
gage, also exists in English law 916 

S. 62, Cl. (5) ... 1139 

Usufructuary mortgage and. Com¬ 
parison between ... 986 

Vivum Vadium, a name of ... 990 

Will. 

Bequest or. Void for uncertainty 

if intention not definite 936, 937 
Signing of, under English Wills 
Act ... 1012 

Withdrawal. 

Effect of, of deposit by Mortgagee 1424 

Witneu. 

Principle of calling attesting ... 1020 

Two, are necessary for a mortgage- 

deed • 1014 

Who are competent ... 1013 

Who may be an attesting 1013,1014 

Words and Phrases. 


See Maxims. 


Aangudhar 

... 1213 

According to 

their respective 

interests 

... 1838 
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Words and Phrases_(contd.) Words and Phrases—(contd.) 


A mortgago caa bo offoc ted 

»« 1 

1007 

Dak'/ui/fihi 

... 1229 

Account be taken 

9 9 d 

1806 

Daswaiit 

... I4«7 




Debt 

%3. 1391 

Acquire all the rights of 

the 


Default on Ins part^ 

... 1289 

mortgagee as such 

% 4 4 

1295 



Act of the parties 

P 4 4 

14/9 

DoUvory of the property 

... 1007 

A decree for the payment of 


Delivery with intent to 

create 

money 

» • d 

IS44 

a security thereon 

... 1007 

After payment of the said arrears 

1289 

Deposit 

1033 1427 

After tlie principal money 

has 


Desachar 

... 1474 

become payable 

^ • 4 

1416 

J>c\vutter 

957 

Amount due for the time heinir 

1787 

Dhavak 

... 1487 

Amount became payable 

d • « 

1294 

Drishtahandhaka 

9;9. 982 

All order that tho property 

b» 


During the continuance 

of tlio 

sold 

^ • 4 

1182 

mortgage 

1269, 1320 

And the transaction does 

not 


Djusdom generis 

... 12G9 

amount to a mortgage 

• • • 

1479 

Engagement 

919 

Anubhavam 


1472 

Every second or subsequent 

Any accession 


1260 

mortgagee 

... 1317 

Any persons entitled, etc. 

• 49 

1416 

Evidenced in tho mortgage>deed 146S 

Arh 

• 9 ^ 

972 

Except in cases provided for by see. 

At any time 

^ t ♦ 

1294 

69 

... 1376 

Attempted sale 

A A A 

« P ♦ 

1839 

Except tn the case provided for 

Attest 

1014. 1010 

in S. 79 

1378 

Attestation 

1014. 

1016 



Attesting witness 


1016 

Expense 

... 1460 

Attiper 


1472 

Expenses properly incurred 

... 1465 

Bargain paper 


026 

Fair occupation rent 

... 1348 

Becomes absolutely entitled 


1600 

Fiduvta 

910, 970 

Before a suit is barred 


1416 

Forfeiture or Sale 

1269, 12S0 

Besides the mortgagor 


1434 

For supporting the mortgagor's 

Bhoga bandhukum 


990 

title 

... 1269 

Bhogya bandhaka 


994 

For the mortgage money 

... 1806 

Bhogyam 


994 

For the purposes of the security... 1260 

Birt 


1166 

Fraud 

■ 1357 

But not BO as to prejudice, etc. ... 

1383 

From the defendants 

... X 

Bye«bii«wafa 

9)2, 907 

Qahan lahan 

920. 982 

Charge 

1466. 1469 

Oiviog to such prior u)ortff«*ge ... v 

Charge of a trustee 

♦ # s 

1479 

Gross neglect 

1300 

Charge or incumbrance 


1614 

Gross negligence 

1357. 1300 

Combination of the first 

and 


He has a charge 

... 

third 

... 

1466 

H© shoU not be entitled to brina 

Common fund 

. • • 

1404 

the mortgaged property to sale 184A 

Contract do^ not extend 


1466 

HibabUawax 

• •• 939 
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Words and Phrases—(contd.) 

Huq aziri ... 1195 

Hypotlieca 916, 971 

Idu adomanam 972 

If a mortgagee expresses the 
maximum to be secured there¬ 
by 1373 

If any ... 1317 

In any Court, etc. ... 1416 

Jn the absence of a contract to 

the contrary ... 1181 

If made with notice of a prior 

mortgage 1373. 1374 

If the Imlance is legally recover¬ 
able otherwise ... 1787 

If then in )iis possession or power 1417 
Ilclarwara ... 994 

lladarawaro ... 1090 

Incumbrance 965. 966. 1398. 1609 

Incumbrancer 965. 966 

In full di.schargo of such amount 1417 
Interest 1440, 1441. 1442, 1444, 1445 
In the absence of a contract to 

the contrary ... 1391 

Is absolutely entitled ... 1609 

Jote 1166 

Jumma.wasibbakee papers ... 1659 

Kalanadi, Reference made to ... 1192 

Kanom 954, 990, 1182 

Kar7.rokka 938 

Katkabala ... 920 

Kutkubala ... 982 

Kafalut 923 

Kulaehar 1474 

Kutbhandaka • • • 982 

Laches ••• 1366 

Lease for a term of years 1266 

Legally rer*ovorablo ... 1787 

Lien 1476 

Makbuza ... ••• 940 

Malikana ••• 1166 

Mal-i-waqf ••• 367 

Mancipatio ••• 916 

May institute a suit to redeepi i-. 1832 


Page 

Words and Fhrases— (contd.) 

May redeem or institute a suit for 

redemption 1434 

May spend such money as is 


necessary 

ft # 9 

1269 

Misrepresentation 

e 9 ft 

1367 

Mortgaged property is sold 


1289 

‘'Mortgagee has a right ” 

ft » ft 

1206 

Mortgagee takes possession 

ft • « 

1269 

Mortgagor 

ft ft • 

1465 

Mortuum Vadium 

ft 1 ft 

996 

Muakhiza 

ft » ♦ 

923 

Muddatakriyam 

920. 982 

Mustaghraq 

ft 1 # 

923 

Mustraghraq 


972 

Nazarana 

» • ft 

1662 

Nazar gahan 

< ft ft 

972 

Negligence 

ft » • 

1360 

Net proceeds 

• ft • 

1787 

Nihandh 

ft 1 » 

1490 

Nothing in tliis section (S« 84) to 

1427 

Nothing in this section (S. 82) etc. 

1391 

Notwithstanding anything in 0< 

. 2 . 


r. 2 

4 ft ft 

1844 

Nuda Consentio 

• • • 

970 

On default of payment on a cor- 


tain date 


919 

One of several mortgagors 

« * • 

1466 

Operation of law 

• • • 

1479 

Or (combination of) the second 


and third 

• • • 

1466 

Or institute a suit for redemption 

1440 

Or other incumbrance 

t» • 

1609 

Or such continuance 


1610 

Other than the mortgagee 


1434 

Otti 

9C4, 

1067 

Outstanding characteristirs of 

a, 


as distinguished from a lease 

993 

Pdla 

«.. 

967 

Patni 

* •. 

1696 

Patnis 

..« 

1616 

Paying off a prior mortgage 


1378 

Pendente lite 

4 . * 

1613 

Person proving to be interested 


183S 



TOPICAL INDEX. 
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Words and Phrases— (contil.) 


Potition verifiocl 

• ^ 9 

1417 

Pignios 


970 

Pornuthan 

• ^ • 

9S2 

Postpone the day 

* ♦ 4 

Is20 

Po^^tpojio under, ineanirtg of 

» • • 

I 708 

Principal money secured 

• ^ • 

]ot>7 

Property 


l8oo 

Property by its nature insurable 

1209 

linzinarna 

♦ 1 * 

1102 

Rehan 


923 

Samudayam 

* 4 4 

9.)4 

Secretory of State for India in 


Council 


1240 

tShall be extinguished 

9 4* 

10 (0) 

Shall be i>ostponed 

9 4 4 

1357 

Shall pas3 o decree 


1 82o 

Shobait 

♦ 4 $ 

9.57 

Signature 

^ 9 & 

lolo 

sSigned by the mortgagor 

4*9 

1007 

So far as such property will extend 

1323 

Spejs sucewionio 


1593 

Stridhan 


1600 

Sublutrna bond 


1192 

Sub •mortgage 

^ 4 

900 

Such amount to the prior nioft> 


gAgC© 

9 0# 

1295 

Such a power 

r a ♦ 

1240 

Such otlier person aa aforesaid 

• # 4 

1427 

Such aaio 

9 9 9 

1787 

Such terms 

4 9 9 

1 820 

Swadhina adamanum 

9 9m 

994 

Tabula in Qufragio 

e 9 9 

1377 

Tacita hypo theca 

071. 972 

Tamngahan 

938. 972 

Tender 

• • » 

1427 

The amount remaining due 

on 


tho mortgage 

• • • 

1417 

Thanaka 

• m 4 

040 

'fhe balance (in O. 34. r. 8) 

• « • 

1820 

The judgment^oreditor of 

the 


mortgagor 

• • • 

1434 

coc 
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Words and Phrases id.) 



Trijusfor 


u*>*> 

Tu**i*ii\*i iidvajiri* 

* « « 

I X\7 

'I'liiiH ki> 

» * * 

I4S7 

Vivurn ViuUum 


iMMi 

U'ajih.ul*u IV. 


ns| 

Wat«n 

4 • ft 

•t»>7 

^Vut^uuiu^ 

• 4 % 

95H 

Wlmtcvor Ik duo 

4 9m 

1 .S.HK 

uJien the principal tuoney aeeurecl 


is one hundred rupees 


1007 

U'liere a mortgagee 

« • • 

1X44- 


of ono or sevornl owners. 


etc, 

4 9 9 

1391 

Who ha.s no notice, etc. 

1 38.3 

Written notice 

4 9^ 

1417 

ur^ i . prahifidur 

117H 

^wr- l-pe-nhyi Ica^^es 

lOlG 

Zur>t’ptohgi mortgage 

1595 

Meanhuj of Words " under 



furh sfotioH. 


Worship. 

I’nla of (urn of worship if can be 
morttfagej 




Not essential to an equitable 
mortgage 

WJielher charge sliould be in, 
Difference between English and 
Indian Law 1481 

Whether necessary to effect a 
mortgage—See Mortgage. 

WrenEfid Act 

Or dofault of mortgagor depriving 
mortgttgtie of lus aec'urity Iihh 
the effort of a suit against him 
hy mortgagee ... jglD 

liistonc-es of in.,. 

••• IJIv 

Mortgagor is personally liable 
to tl»e mortgagee where mort¬ 
gagee is dispossessed by a person 
holding a l>e(ter titlo than the 
mortgagor ... jg^Q 


121 » 

121D 



i‘J30Z 


ToPIt'AI. INl>liX. 


pAOli 


Y 

Yorkshire Registries Act, 1884. 

> 

Ss. 14, 10, AbolUhing Tacking in 

Yorkshire ... 137(> 



:Zur-Up6$hgi lease. 


History of 

... liuo 

Lessees are mortgagees and liable 

to render accounts 

... 1343 

Moaning and incidents ot 

9'J2. yy3 

Alortgage, when treated as 

!«0 


pAOil 

« 

Zur-i-peshgi lease— (coucld.) 

^^ 

Possession^ Recovery' of, after 
expiration of term under . ... i0o7 

l>rovisions of O. 34, r. 14, apply 

to ... 1^0 

Hedemption provided for in, to 
be logarded as usufructuary 
mortgages ... 93n 

Jiight of lessee to bring property 

to sale, under 1190, !11H 

Specific {>erformance of mortgage 

of the nature of ... 933 

Usxifructuary mortgage and, Dif¬ 
ference between ... 992^ 

See AmbiffuUjf 





ADDENDA. 
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'c/ t 

Advo**^''? H'^h CuUf 

Jtm'TlO f- 


VOLV.MR 11. 

[lirinq'dvj the citations np to 1st May, l02o.) 


Seci n>N 


58. p. 0S3 to /./<. (•>) fi*hl,^Shiorouk Sin<ih v. Buhn Sinfjh^ 4S A. 302, 

'60m The into;;int y of ft mortga'^*^ U .sftid to be for tho honoBt i>f t lio morfguge^? aiono, iin<l 
when it i.<i brolcon the mortgagor ie not entitled to redeem more than his own slmro 
therein.—.4 Am/id Hus»tin w JiAd. Qasim, 48 A.. 171 (173); ('oiUra Saran 

V. Ban^rfii 20 AX.J., 25S di^^opproreJ. 

60* p. 1004 to /.n. (5) odd. —.Vri yjuraiu v. .Jugfif\nn(h, 13 053 ; Oot»‘ul Dfts v 

.NVi^Att, 48 A., 310. 

36* Whoi'o the mortgagee in poa^saion planted a mango grove without tl)e consent of tho 
mortgagor^ tho latter \Taa held entitled to treat them na accession to hie praporty 
and so entitled to their possession upon redemption without being re^uiied to 
pay compensation to the mortgagee.— Nageshar v. Nandhlp 48 A., 70(ro]teson 
2nd para.. S. 83). 

•92. A suit by the debtor to leUeem is outside the scopv of the Usurious Loans Act >vhich 
aeeins to be limited to a suit by the creditor for recovery of a loan made after tho 
commencement of tho Act or for the enforcement of any aecurity. A suit for 
redemption is for release of the security' and not for its enforcement.— Chunihi 
V. OkrUtopher, 50 B.. 107 (111). 

100 . An agreement was made to the effect that the debtor will purchase goods out 
of the creditor’s money, sell them and credit the proceeds to his credit at his bonk* 
A monthly account was to bo furnished to the creditor who was to leceive 
the return of his advance and one*third of the gross profits, the leinais 
two-thirds being paid to the debtor. The ci^itor was not liable fo. 

The debtor became bankrupt and the creditor claimed a charge on all goods 
and proceeds of goods in respect of Ids unpaid advances, but the Privy Council 
threw out his claim holding that the agreement failed to create any charge re* 
suiting from an equitable assignment either of the goods or of their sale*proceeds. 
—Palmer v. Carey, (1920) W. N., 135. 

801. Principle followed in Mahal Singh v. Atnarnalh, 7 L,. 212. Further held—A 

mortgagee is entitled to coat of improvement if stipulated in his earlier deod 

used as a shield. 


l!)36b 


ADDKNDA. 


Skction. 

(). r. 2.—\\*hoi*e a sum is pay^iblo in instalments and the dt'btor stipulates lliat on his 

failing to pay any instalment the creditor “ shall he at liberty to I'ecover the 
whole simount of the principal and interest due on the mortgage* tlie question 
whet tier tho c*i‘editor is obliged to sue or lias merely the option of suing his debtor 
on a default occurring is said to lx> one of intention. But on this point the 
Allahabad Court cliffoi*s from the Madras Court and holds that since on sucli 
default Hio whole amount * becomes due ” within the meaning of Art. 132 of 
• the Liiriifrttion Act. hmitation is set free as from tlie date of the first default. 

V. Lai, 37 A.. 400 F. B ; Katki v. Twm, 42 A.. 671 ; Collector 

V. Jofnan Frasad, 44 A., 360 ; Contm Norm v. Arnfftant, 39 M., 981 ; Raimdhw 
K4t^u^(l^sr|}nu 9 M. L. W.. 479; Lacliakkammal v. fiokayya. (1918), JI. W. N., 586;- 
Kfdiappa v. Hami, (1921) M. \V. N.. 384 ; Velliappa v. Venkala, 49 JI., 403. 
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